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116  U.  &  1-25,  20  Ii.  Ed.  819,  5  Sap.  Ct.  1113,  FAOtFIO  BAILWAT  BB- 
MOVAI.  OAfiEB. 

Oorporatloiia  of  the  umted  States,  created  under  acts  of  Oongress,  are 
entitled,  as  soth,  to  remove  to  Circuit  Courts  suits  brought  against  tliem  in 
State  courts^  under  remoTal  act  of  March  3,  1876. 

Approved  in  Van  Brimmer  v.  Texas  &  P.  Ry.  Co.,  190  Fed.  395,  re- 
aflkming  rule;  £z  parte  Roe,  234  U.  S.  72,  58  L.  Ed.  1217,  34  Sup.  Ct. 
722,  refusing  to  review  by  mandamus  action  of  Federal  District  Court 
in  refusing  to  remand  to  State  court  stdt  against  Federal  corporation 
under  Federal  Employers'  Liability  Act;  Matter  of  Dunn,  212  U.  S. 
384,  53  L.  Ed.  562,  29  Sup.  Ct.  299,  action  brought  against  corporation, 
created  by  act  of  Congress,  and  two  of  its  employees  is  suit  aris- 
ing under  Federal  Constitution  or  laws  as  to  all  defendants;  Continental 
Nat.  Bank  v.  Buford,  191  U.  S.  122,  48  L.  Ed.  120,  24  Sup.  Ct.  54,  hold- 
ing national  banks  being  creatures  of  Congress,  a  suit  by  or  against 
them  is  necessarily  suit  under  laws  of  the  United  States,  irrespective 
of  citizenship;  Shoshone  Mining  Co.  v.  Rutter,  177  U.  S.  509,  44  L.  Ed.- 
866,  20  Sup.  Ct.  727,  holding  suit  of  adverse  claim  to  mine,  under  U.  S. 
Rev.  Stats.,  §§  2325,  2326,  not  under  Federal  laws,  irrespective  of  citi- 
zenship or  question  of  construction  of  mining  laws;  Steele  v.  Halligan, 
229  Fed.  1014,  action  by  prisoner  against  warden  of  Federal  prison  for 
negligently  permitting  him  to  work  in  unsafe  place,  is  removable;  Mc- 
Goon  V.  Northern  Pac.  Ry.  Co.,  204  Fed.  1000,  suit  against  railroad  for 
damage  to  property  while  being  transported  in  interstate  commerce  is 
removable  without  regard  to  amount  involved;  Canary  Oil  Co.  v.  Stand- 
ard Asphalt  &  Rubber  Co.,  182  Fed.  664,  action  brought  by  corporation 
organized  in  Indian  country  under  laws  of  Arkansas,  made  applicable 
thereto  by  act  of  Congress,  is  removable;  Larabee  v.  Dolley,  175  Fed. 
384,  national  bank  may  bring  suit  in  Federal  court  to  test  validity  of 
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State  bank*  gflaranty  law ;  Clark  v.  Southern  Pac.  Co.,  175  Fed.  126,  suit 
un^r  Federal  Employers'  Liability  Act  is  removable;  Frank  v.  Leopold 
&  Ferpn  Co.,  169  Fed.  924,  injunction  suit  against  United  States  mar- 
^  •*^kl  *to  restrain  him  from  proceeding  under  execution  issued  out  of 
.",.  Ffederal  court  is  removable;  Buckhannon  &  N.  R.  Co.  v.  Davis,  135  Fed, 
v..  ^  709,  68  C.  C.  A.  345,  holding  Federal*  court  having  jurisdiction  of  liqui- 
•W  \'  dation  proceedings  may  remove  suits  against  receiver  to  condemn  cross- 
ing, to  Federal  court;  Martin  v.  St.  Louis  etc.  Ry.  Co.,  134  Fed.  135, 
sustaining  removal  suit  brought  against  two  corporations,  one  created 
under  State  laws,  the  other  by  Federal  statute,  to  establish  joint  liabil- 
ity for  negligence;  A.  L.  Wolff  &  Co.  v.  Choctaw  etc.  R.  Co.,  133  Fed. 
603,  holding  action  against  corporation  created  by  Federal  statute  main- 
tainable only  in  Federal  court  of  district,  where  principal  office  is; 
Postal  Tel.  Cable  Co.  v.  Southern  R.  Co.,  122  Fed.  157,  161,  holding 
there  are  no  constitutional  provisions  securing  jury  trials  in  condem- 
nation proceedings,  but  Federal  court  follows  law  of  State  where  land 
is  situate;  Gableman  v.  Peoria  etc.  R.  Co.,  101  Fed.  3,  41  C.  C.  A.  160, 
holding  action  in  State  court  against  railroad  receiver  for  personal  in- 
jury, not  removable  solely  on  ground  that  receiver  was  appointed  by 
Federal  court;  Nichols  v.  Chesapeake  etc.  Ry.  Co.,  127  Ky.  320,  17 
L.  B.  A.  (K.  S.)  861,  105  S.  W.  483,  action  for  personal  injuries  arising 
from  violation  of  Federal  Safety  Appliance  Act  is  removable;  State  v. 
Riley,  203  Mo.  188,  12  L.  R.  A.  (N.  S.)  900,  101  S.  W.  569,  proceeding 
for  incorporation  of  drainage  district  is  ''civil  suit"  within  statute  pro- 
viding for  change  of  venue;  Choctaw  etc.  R.  Co.  v.  Hendricks,  21  Okl. 
140,  95  Pac.  971,  allowing  removal  though  fact  that  defendant  was  cor- 
poration organized  under  act  of  Congress  did  not  appear  in  petition; 
State  v.  Texas  etc.  Ry.  Co.,  100  Tex.  281,  98  S.  W.  834,  railroad  com- 
pany, incorporated  under  act  of  Congress  held  not  subject  to  State  tax 
upon  gross  receipts  of  railroads ;  State  v.  Frost,  113  Wis.  648,  89  N.  W. 
920,  holding  Federal  receiver  may  be  restrained  in  Federal  and  State 
courts,  and  removal  to  Federal  court  not  objectionable  on  ground  of 
inadequate  relief  therein ;  Butler  v.  National  Home  for  Disabled  Volun- 
teer Soldiers,  144  U.  S.  66,  36  L.  Ed.  349,  12  Sup.  Ct.  582,  Texas  etc. 
Ry.  Co.  V.  Cox,  145  U.  S.  601,  36  L.  Ed.  832,  12  Sup.  Ct.  907,  Allen  v. 
Texas  etc.  Ry.  Co.,  25  Fed.  513,  People  v.  Colorado  Cent  Ry.,  42  Fed. 
639,  Supreme  Lodge  Knights  of  Pythias  v.  Hill,  76  Fed.  471,  22  C.  C.  A. 
280,  United  States  Frefehold  Land  etc.  Co.  v.  Gallegos,  89  Fed.  771,  32 
C.  C.  A.  470,  and  Texas  etc.  Ry.  Co.  v.  Bloom,  85  Tex.  285,  20  S.  W.  135, 
all  following  rule;  Starin  v.  New  York,  115  U.  S.  257,  29  L.  Ed.  390, 
6  Sup.  Ct.  31,  defining  term  '*8uit  arising  under  Constitution  or.  laws 
of  United  States";  Metcalf  v.  Watertown,  128  U.  S.  589,  32  L.  Ed.  544, 
9  Sup.  Ct.  174,  but  holding  Federal  jurisdiction  on  ground  of  diverse 
citizenship  must  appear  from  record;  McNulta  v.  Lochridge,  141  U.  S. 
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331,  S5  L.  Ed.  799, 12  Sup.  Ct.  13,  holding  adverse  State  court  judgment 
upon  elaim  of  "Federal  receiver,  reviewable  by  Supreme  Court;  Luxton 
V.  North  River  Bridge  Co.,  153  U.  S.  529,  38  L.  Ed.  810,  14  Sup.  Ct.  892, 
holding  Congress  may  create  corporation  to  build  bridge  over  navigable 
waters  between  States;  Texas  etc.  Ry.  Co.  v.  Cody,  166  U.  S.  608,  609, 
41  L.  Ed.  1188,  1134,  17  Sup.  Ct.  704,  705,  holding  Federal  corporation 
defendant  entitled  to  removal,  although  described  in  complaint  as  State 
corporation;  Sonnentheil  v.  Moerlein  Brewing  Co.,  172  U.  S.  405,  48 
L.  Ed.  492,  19  Sup.  Ct.  234,  holding  suit  against  Federal  marshal,  one 
arising  under  United  States  laws;  State  v.  Bradley,  26  Fed.  289,  holding 
point  once  decided  by  Federal  Supreme  Court  presents  no  Federal  ques- 
tion; Hendee  v.  Connecticut  etc.  Ry.  Co.,  26  Fed.  678,  holding  suit  in 
behalf  of  corporation  created  by  Congress,  arises  under  laws  of  United 
States ;  Briscoe  v.  Southern  Kan.  Ry.  Co.,  40  Fed.  277,  holding  Federal 
court  haa  jurisdiction  over  suits  by  or  against  railroad  authorized  by 
Congress  to  operate  in  Indian  country ;  Grant  v.  Spokane  Nat.  Bank,  47 
Fed.  673,  holding  suit  to  control  official  conduct  of  national  bank  re- 
ceiver, arises  under  Federal  l|tws;  Walker  v.  Windsor  Nat.  Bank,  56 
Fed,  80,  5  C.  C.  A.  421,  holding  suit  on  bond  of  national  bank  cashier 
involves  Federal  question;  Wood  v.  Drake,  70  Fed.  882,  holding  action 
for  false  imprisonment  by  Federal  marshal  removable;  Lund  v.  Chicago 
etc.  Ry.  Co.,  78  Fed.  386,  holding  suit  against  corporation  of  plaintiff's 
State,  joined  with  Federal  corporation,  removable;  State  of  Arkansas 
V.  Kansas  etc.  Coal  Co.,  96  Fed.  355,  357,  holding  cause  removable 
where  records  show  that  either  party  claims  right  under  Federal  Con- 
stitution or  laws;  Austin  v.  Northern  Pac.  Ry.  Co.,  34  Minn.  474,  26 
N.  W.  608,  allowing  amendment  of  complaint  in  action  involving  Fed- 
eral corporation  by  increasing  demand  to  jurisdictional  amount  for  re- 
moval ;  Texas  etc.  Ry.  Co.  v.  Gay,  86  Tex.  582,  25  L.  R.  A.  64,  26  S.  W. 
601,  holding  jurisdiction  of  Federal  court  over  case  to  which  Federal 
corporation  is  party,  will  be  presumed;  Texas  etc.  Ry.  Co.  v.  Watson 
(Tex.  Civ.  App.),  43  S.  W.  1061,  holding  principles  applicable  to  diverse 
citizenship  may  be  applied  to  Federal  corporations;  Pacific  Gas  Imp. 
Co.  V.  EUert,  64  Fed.  429,  and  Caples  v.  Texas  etc.  Ry.  Co.,  67  Fed.  10, 
California  v.  Pacific  Ry.  Co.,  127  U.  S.  40,  32  L.  Ed.  157,  8  Sup.  Ct. 
1080,  Northern  Pac.  Ry.  Co.  v.  Austin,  135  U.  S.  317,  84  L.  Ed.  219,  10 
Sup.  Ct.  759,  Roberts  v.  Northern  Pac.  Ry.  Co.,  158  U.  S.  22,  39  L.  Ed. 
881,  15  Sup.  Ct.  763,  and  Shellenbarger  v.  Fewel,  34  Okl.  83,  124  Pac. 
619,  all  ai^endo. 

Distinguished  in  Bankers'  Trust  Co.  v.  Texas  etc.  Ry.  Co.,  241  U.  S. 
306,  60  L.  Ed.  1015,  36  Sup.  Ct.  569,  rule  changed  by  section  5,  act  of 
January  28,  1915;  Shulthis  v.  McDougal,  225  U.  S.  571,  56  L.  Ed.  1211, 
32  Sup.  Ct.  704,  rule  inapplicable  to  corporation  of  Indian  Territory 
which  became  corporation  of  Oklahoma  upon  admission  of  latter  as  States 
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Boyd  V.  Great  Western  Coal  etc.  Co.,  189  Fed.  123,  action  brought  by 
corporation  organized  in  Indian  country  under  laws  of  Arkansas  made 
applicable  thereto  by  act  of  Congress,  is  not  removable;  Rural  Home 
Telephone  Co.  v.  Powers,  176  Fed.  988,  fact  that  defendant  is  receiver 
api>ointed  by  Federal  court  does  not  render  cause  removable;  Miller  v. 
Illinois  Cent.  Ri>Co.,  168  Fed.  985,  action  brought  under  Federal  Employ- 
ers' Liability  Act  held  not  removable  where  it  did  not  appear  from  decla- 
ration that  construction  of  act  was  involved;  Maxwell  v.  Federal  Gold 
&  Copper  Co.,  155  Fed.  112,  83  C.  C.  A.  670,  rule  does  not  apply  to  cor- 
poration organized  under  laws  of  territory;  Marrs  v.  Felton,  102  Fed. 
776,  holding  Federal  receiver  of  State  corporation  joined  in  State  court 
with  codefendant,  having  no  right  of  removal,  suit  not  involving  sepa- 
rable controversy,  not  removable  by  receiver;  Texas  etc.  Ry.  Co.  v. 
Huber,  100  Tex.  8,  92  S.  W.  836,  action  for  negligence  against  corpora- 
tion existing  under  acts  of  Congress  and  its  employees  is  not  removable ; 
Texas  etc.  Ry.  Co.  v.  Weatherby,  41  Tex.  Civ.  411,  92  S.  W.  69,  rail- 
road company,  though  incorporated  by  act  of  Congress,  held  to  be  in 
effect  Texas  corporation  and  not  foreign  corporation  for  purpose  of 
venue;  Leather  Mfgrs'  Nat.  Bank  v.  Cooper,  120  U.  S.  780,  80  L..Ed. 
818.  7  Sup.  Ct.  778,  holding,  since  act  of  1886,  suits  by  or  against 
national  banks  not  necessarily  removable;  Petri  v.  Commercial  Nat. 
Bank,  142  U.  S.  648,  35  L.  Ed.  1145, 12  Sup.  Ct.  326,  and  Ex  parte  Jones, 
164  U.  S.  692,  41  L.  Ed.  601,  17  Sup.  Ct.  223,  holding  Federal  jurisdic- 
tion over  action  by  and  against  national  banks  depends  upon  diverse 
citizenship;  Colorado  Cent.  Min.  Co.  v.  Turck,  150  U.  S.  143,  37  L.  Ed. 
1032,  14  Sup.  Ct.  37,  and  Tennessee  v.  Union  &  Planters'  Bank,  152 
U.  S.  460,  38  L.  Ed.  514,  14  Sup.  Ct.  656  (but  see  dissenting  opinion  in 
152  U.  S.  468,  38  L.  Ed.  616,  14  Sup.  Ct.  659),  denying  Federal  jurisdic- 
tion of  stdt  as  arising  under  Federal  Constitution,  unless  it  appears 
from  complaint;  Oregon  etc.  Ry.  Co.  v.  Skottowe,  162  U.  S.  496,  40 
L.  Ed.  1050,  16  Sup.  Ct.  870,  holding,  on  application  for  removal.  Fed- 
eral character  of  defendant  corporation  must  appear  from  complaint; 
Seattle  etc.  Ry.  Co.  v.  State,  52  Fed.  596,  holding  Federal  corporation 
joined  as  defendant  cannot  remove,  where  it  does  not  appear  concerned 
in  the  litigation;  State  of  Kansas  v.  Atchison  etc.  Ry.  Co.,  77  Fed.  343, 
holding  action  not  removable  unless  fact  that  it  arises  under  Federal 
laws  appears  from  plaintiff's  statement  of  his  own  claim;  Follett  v. 
Tillinghast,  82  Fed.  241,  denying  right  of  removal  on  ground  that  case 
arises  under  Federal  laws,  where  disputed  amount  did  not  exceed  two 
thousand  dollars;  Chicago  etc.  Ry.  Co.  v.  Martin,  59  Kan.  447,  53  Pac. 
464,  holding  Federal  corporation  not  entitled  to  removal  unless  its  code- 
fendant joins  in  petition;  Conlon  v.  Oregon  etc.  Ry.  Co.,  21  Or.  464,  28 
Pac.  501,  holding  rule  inapplicable  to  corporations  oi^anized  by  terri- 
tory and  afterward  granted  privileges  by  Congress;  State  v.  Southern 
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Pac.  Ry.  Co.,  23  Or.  431,  31  Pac.  962,  holding  defendant  not  a  Federal 
corporation  for  purposes  of  removal. 

BaUroad  company  formed  under  acts  of  OongresB,  1>y  consolidation  of 
Tarious  State  and  United  States  corporations,  is  at  least  a  de  facto  corporar 
Hon,  and  its  existence  will  not  be  inqnlred  into  collaterally. 

Approved  in  Wilson  v.  Shaw,  204  U.  S.  34,  51  L.  Ed.  857,  27  Sup,  Ct. 
233,  Congress  had  power  to  construct  Panama  Canal;  Southern  Pac. 
R.  R.  Co.  V.  United  States,  183  U.  S.  627,  46  L.  Ed.  312,  22  Sup.  Ct.  157, 
holding  same  act  of  same  date  granting  land  to  two  separate  railroads, 
limits  of  grants  conflicting,  they  take  undivided  moiety  of  lands,  neither 
having  priority;  Kardo  Co.  v.  Adams,  231  Fed.  968,  refusing  to  x)ermit 
defendant  in  suit  for  infringement  to  attack  legality  of  corporation 
plaintiff;  Dolley  v.  Abilene  Nat.  Bank,  179  Fed.  465,  32  L.  R.  A.  (N.  S.) 
1065,  102  C.  C.  A.  607,  State  bank  guaranty  law  held  not  to  discrimi- 
nate against  national  banks;  Santa  Fe  etc.  R.  Co.  v.  Holmes,  136  Fed. 
69,  68  C.  C.  A.  634,  holding  allegation  that  corporation  was  organized 
and  existing  under  laws  of  United  States  sufficient;  Haeussler  v.  City 
of  St.  Louis,  205  Mo.  686, 103  S.  W.  1042,  Congress  could  authorize  city 
of  St.  Louis  to  build  bridge  across  Mississippi  River;  Postal  Tel.  Cable 
Co.  V.  Oregon  etc.  Ry.  Co.,  23  Utah,  483,  90  Am,  St.  Rep.  712,  65  Pac. 
738,  holding  corporate  existence' of  telegraph  company,  *a  de  facto  cor- 
poration, in  condemnation  proceedings  against  railroad  for  right  of 
way,  will  not  be  inquired  into;  Oregon  Short  Line  etc.  Ry.  Co.  v.  Skot- 
towe,  162  U.  S.  494,  40  L.  Ed.  1049,  16  Sup.  Ct.  869,  and  Allen  v.  Texas 
etc.  Ry.  Co.,  25  Fed.  514,  holding,  by  consolidation  of  Federal  with  State 
corporation,  former  loses  no  rights  as  such;  United  States  v.  Stanford, 
70  Fed.  361,  17  C.  C.  A.  143,  holding  stockholders  of  Central  Pacific 
Railway  not  individually  liable  to  government  for  bonds  advanced  to 
corporation;  Chicago  etc.  Ry.  Co.  v.  Commissioners  of  Stafford  County, 
36  Kan.  128, 12  Pac.  596,  reaffirming  rule ;  dissenting  opinion  in  Central 
Pac.  Ry.  Co.  v.  California,  162  U.  S.  165,  40  L.  Ed.  928,  16  Sup.  Ct.  794, 
majority  holding  property  of  Federal  corporation  taxable  by  State 
through  its  franchise. 

Distinguished  in  Bankers'  Mutual  Casualty  Co.  v.  Minneapolis  etc. 
R.  Co.,  192  U.  S.  384,  48  L.  Ed.  490,  24  Sup.  Ct.  329,  holding  suit  against 
railway  for  negligently  losing  registered  package,  company  carrying  the 
mails,  is  final  in  Circuit  Court,  plaintiff  relying  on  principle  of  general 
law. 

Objection  tliat  removal  petition  was  unverified,  or  to  delay  in  filing  it, 
Is  waived  if  not  made  at  the  time. 

Approved  in  Martin  v.  Baltimore  etc.  Ry.  Co.,  151  U.  S.  683,  38  L.  Ed. 
S15v  14  Snp.  Ct.  537,  holding  objection  to  Federal  jurisdiction  because 
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removal  petition  was  filed  too  late,  waived  if  not  taken  until  trial  in 
Federal  court;  Holton  v.  Helvetia-Swiss  Fire  Ins.  Co.,  163  Fed.  661, 
arguendo. 

Missouri  proceeding  before  mayor  and  Jury,  to  ascertain  value  of  land 
condemned  for  widening  street,  is  not  a  suit  within  meaning  of  removal 
acts;  4ience,  petition  for  removal,  filed  pending  appeal  therefrom  to  State 
court,  iA  not  too  late. 

Approved  in  Western  Union  Tel.  Co.  v.  Louisville  &  N.  R.  Co.,  201 
Fed.  945,  proceeding  in  eminent  domain  to  condemn  right  of  way  for 
telegraph  line  held  not  removable ;  Kaw  Valley  Drainage  Dist.  v.  Metro- 
politan Water  Co.,  186  Fed.  320,  321,  322,  108  C.  C.  A.  393,  condemna- 
tion proceeding  brought  by  drainage  district  before  commissioners  held 
not  to  be  ''suit"  prior  to  appeal  to  District  Court;  Waha-Lewiston  etc. 
Co.  V.  Lewiston-Sweetwater  I.  Co.,  158  Fed.  142,  appeal  to  District  Court 
from  ruling  of  State  engineer  on  license  for  appropriation  of  water  is 
suit  for  removal  purposes;  Delaware  County  v.  Diebold  Safe  etc.  Co.,  133 
U.  S.  487,  33  L.  Ed.  680,  10  Sup.  Ct.  403,  holding  claim  against  county, 
appealed  from  commissioners  to  County  Court,  removable  before  trial 
in  latter;  Upshur  County  v.  Rich,  135  U.  S.  474,  34  L.  Ed.  199,  10  Sup. 
Ct.  653,  holding  appeal  from  tax  assessment,  to  court  acting  as  non- 
judicial commission,  not  a  suit  for  removal  purposes ;  In  re  Chicago,  64 
Fed.  898,  901,  903,  holding  assessment  proceedings  for  municipal  im- 
provement, not  a  suit;  Sugar  Creek  etc.  Ry.  Co.  v.  McKell,  75  Fed.  35, 
holding  proceeding  to  enforce,  between  parties,  right  to  condemn  lands, 
not  a  suit  for  removal  purposes ;  Hartford  etc.  Ry.  Co.,  36,  holding  pro- 
ceeding to  enforce,  between  parties,  right  to  condemn  for  eminent 
domain,  not  a  suit  for  removal  purposes. 

Distinguished  in  In  re  Delafield,  109  Fed.  579,  holding  city  ordinance 
statutorily  authorized  to  condemn  land  for  public  purposes,  a  stated 
election  to  appropriate  certain  property  amounts  to  a  present  tiding; 
Seari  V.  School  Dist.,  124  U.  S.  199,  31  L.  Ed.  416,  8  Sup.  Ct.  461,  hold- 
ing Colorado  proceeding  to  condemn  land  for  schools,  a  suit  at  law; 
Mineral  Range  Ry.  Co.  v.  Detroit  &  Lake  Superior  Copper  Co.,  25  Fed. 
517,  holding  Michigan  condemnation  proceedings  in  probate  court,  a 
suit  for  removal  purposes;  Colorado  etc.  Ry.  Co.  v.  Jones,  29  Fed.  193, 
holding,  where  only  question  remaining  for  determination  in  condemna- 
tion proceedings  is  computation  of  value  of  land,  cause  not  removable; 
Rrodhead  v.  Shoemaker,  44  Fed.  525,  11  L.  R.  A.  571,  holdii^  Georgia 
proceeding  to  contest  will  a  suit  for  removal  purposes;  In  re  The  Jar- 
necke  Ditch,  69  Fed.  165,  holding  Indiana  proceeding  to  establish  drain 
a  ''controversy  of  civil  nature'*;  In  re  Stutsman  County,  88  Fed.  340, 
holding  North  Dakota  proceedings  for  collection  of  delinquent  taxes,  a 
suit  within  removal  acts. 
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CoAtroverales  between  property  owners  and  city,  in  Missouri  proceed- 
ing for  widening  streets,  are  distinct  and  separate;  hence,  Federal  corpora- 
tion, property  owner,  may  remove  its  controversy  to  Federal  court,  not- 
withstanding  proceedings  as  to  other  owners  may  be  indirectly  affected 
thereby. 

Approved  in  Drainage  Dist.  No.  19,  v.  Chicago  M.  A  St.  P.  Ry.  Co., 
198  Fed.  258,  261,  under  Missouri  statute  assessments  for  benefits  by 
drainage  districts  are  separable  controversies;  Deepwater  Ry.  Co.  v. 
Western  Pocahontas  etc.  Lumber  Co.,  152  Fed.  826,  831i  action  by  rail- 
road company  under  West  Virginia  statute  to  condemn  right  of  way 
over  lands  of  different  owners  presents  separable  controversy;  South 
Dakota  etc.  Ry.  Co.  v.  Chicago  etc.  Ry.  Co.,  141  Fed.  582,  73  C.  C.  A. 
176,  permitting  one  owner  in  condemnation  proceedings  against  several 
owning  in  severalty  to  remove ;  Kirby  v.  Chicago  etc.  R.  R.  Co.,  106  Fed. 
557,  holding  statutory  proceeding  in  State  court  to  determine  land  own- 
er's damage  under  eminent  domain  is  suit  of  civil  nature  and  removable 
to  Federal  court,  other  requisite  facts  existing;  Myers  v.  Chicago  &  N. 
W.  Ry.  Co.,  118  Iowa,  316,  91  N.  W.  1078,  holding  though  proceeding 
prior  to  appeal  was  nature  of  inquest,  it  became  subsequently  ''suit  of 
civil  nature"  removable  to  Federal  court  within  Federal  statutes; 
Whelan  v.  New  York  etc.  Ry.  Co.,  35  Fed.  863,  1  L.  R.  A.  74,  holding  ac- 
tion by  citizen  of  Ohio  against  Ohio  and  New  York  corporations,  to  en- 
force joint  liability,  separable  for  purpose  of  removal;  New  York  etc. 
Ry.  Co.v.  Cockroft,  46  Fed.  882,  holding  controversy  between  railroad 
and  owners  of  land  sought  to  be  condemned  separable  from  that  between 
railroad  and  town ;  Sugar  Creek  etc.  Ry.  Co.  v.  McKell,  75  Fed.  36,  hold- 
ing controversy  between  State  and  noncitizen  owner  in  condemnation 
proceeding,  in  which  resident  lessee  of  nonresident  is  made  codef  endant, 
separable  for  removal  purposes;  In  re  Stutsman  County,  88  Fed.  342, 
holding  controversy  presented  by  each  owner  in  North  Dakota  proceed- 
ing for  collection  of  delinquent  taxes  a  separate  suit. 

Questioned  in  Mineral  Range  Ry.  Co.  v.  Detroit  ft  Lake  Superior 
Copper  Co.,  25  Fed.  518,  doubting  whether  single  nonresident  owner, 
whose  land,  with  that  of  others,  is  sought  to  be  condemned,  may  remove. 

Distinguished  in  Oroville  &  N.  R.  Co.  v.  Leggett,  162  Fed.  573,  action 
to  condemn  right  of  way  against  owner  in  fee,  holder  of  mortgage  lien, 
and  owners  of  leasehold  interests,  held  not  separable ;  City  of  Cleveland 
V.  Cleveland  etc.  Ry.  Co.,  147  Fed.  175,  77  C.  C.  A.  467,  denying  removal, 
each  defendant  separately  pleading  continuous  adverse  possession  for  . 
more  than  twenty-one  years;  Helena  Power  Transmission  Co.  v.  Spratt, 
146  Fed.  317,  denying  separable  controversy,  one  defendant,  nonresident, 
holding  legal  title,  other  defendant,  a  resident,  holding  equitable;  Per- 
kins V.  Lake  Superior  etc.  Ry.  Co.,  140  Fed.  911,  holding  controversy 
not  separable  because  one  defendant  owner  of  part  of  lands  sought  to 
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be  condemned ;  Bellaire  V.  Baltimore  etc.  Ry.  Co.,  146  U.  S.  119, 86  L.  Ed. 
911,  13  Sup.  Ct.  17,  holding  condemnation  proceedings  against  lessor 
and  nonresident  lessee  not  removable  upon  ground  of  separable  contro- 
versy between  city  and  lessee;  In  re  City  of  Chicago,  64  Fed.  902,  hold- 
ing no  separable  controversy  in  assessment  proceedings  for  municipal 
improvement,  where  court  determines  parties ;  In  re  The  Jamecke  Ditch, 
69  Fed.  169,  holding  all  parties  to  Indiana  proceedings  for  establishment 
of  drains  inseparably  interested  in  main  issue. 

Disapproved  in  Kansas  City  v.  Hennegan,  152  Fed.  250,  holding  that, 
under  proper  construction  of  Kansas  City  charter,  condemnation  pro- 
ceedings are  not  separable. 

Removal   of    cause    because   of   separable    controversy.    Note,    5 
L.  R.  A.  (N.  S.)  60,  77. 

Right  of  State  court  to  determine  questions  of  fact  on  petition  for 
removal  of  cause  to  Federal  court.    Note,  5  Ann.  Oas.  247. 

115  U.  8.  25-28,  29  I^  Ed.  333,  5  Sup.  Ot.  1169,  HADDEN  ▼.  MEBBTTT. 

Value  of  foreigji  coins,  as  ascertained  by  estimate  of  director  of  mint 
and  proclaimed  by  Secretary  of  Treasury,  is  concluslva  upon  custom-house 
officers  and  Importers. 

Approved  in  Franklin  Sugar  Refining  Co.  v.  United  States,  178  Fed. 
746,  findings  of  secretary  as  to  amount  of  foreign  sugar  bounties  to  be 
collected  as  countervailing  duty  are  conclusive;  Ellumpp  v.  Thomas,  162 
Fed.  855,  89  C.  C.  A.  543,  reliquidation  of  duty  by  secretary  held  to  pre- 
vail over  final  decision  of  board  of  general  appraisers;  Stone  v.  Whit- 
ridge,  129  Fed.  37,  64  C.  C.  A.  47,  holding  fluctuations  in  value  of  foreign 
money,  allowing  treasurer  to  order  liquidation  of  entry  at  different 
value,  refers  to  the  metallic  value;  United  States  v.  Beebe,  117  Fed.  672, 
674,  676,  holding  reliquidation  by  Secretary  of  Treasury  under  proviso 
to  section  25  of  Tariff  Act  1894,  based  upon  pure-metal  value,  is  conclu- 
sive; Downs  V.  United  States,  113  Fed.  146,  51  C.  C.  A.  100,  holding 
under  section  5,  Tariff  Act  1897,  amount  of  bounty  bestowed  by  foreign 
country  on  exportation  of  merchandise  is  determinable  by  Secretary  of 
Treasury  and  conclusive;  United  States  v.  Beebe,  103  Fed.  787,  holding 
under  Tariff  Act  1894,  §  25,  director  of  mint  estimates  standard  of 
foreign  coins,  and  Secretary  of  Treasury  cannot  follow  declaration  of 
consular  certificate;  Heinemann  v.  Arthur,  120  U.  S.  85,  30  L.  Ed.  606, 
7  Sup.  Ct.  447,  Wood  v.  United  States,  72  Fed.  255,  18  C.  C.  A.  553, 
and  United  States  v.  Knauth,  77  Fed.  600,  all  following  rule;  United 
States  V.  Klingenberg,  153  U.  S.  95,  97,  38  L.  Ed.  648,  649,  14  Sup.  Ct. 
791,  792,  holding  action  of  collector  in  fixing  value  of  foreign  coins  not 
appealable  to  board  of  ^neral  appraisers;  United  States  v.  J.  Allston 
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Newhall  &  Co.,  91  Fed.  527,  528,  532,  holding  basis  for  fixing  value  in 
pure  metal,  not  exchange  value. 

116  U.  S.  29-40,  29  L.  Ed.  841,  6  Sup.  Ot.  1061,  WHEEI£B  Y.  NEW  BBX7NB- 
WIOK  ETC.   &T.   OO. 

To  annul  or  set  aside  contract  requires  meeting  of  minds  and  consent  of 
both  parties. 

Approved  in  R^ester  v.  Regester,  104  Md.  13,  64  Atl.  288,  reaflBrm- 
ing  rule;  Stephens  v.  Essex  County  Park  Commission,  143  Fed.  848,  75 
C.  C.  A.  60,  holding  penalty  not  waived  by  owner  refusing  to  answer 
contractor's  letter  explaining  cau,se  of  delay;  The  Sappho,  89  Fed.  369, 
holding  substitution  of  oral  for  written  agreement  requires  same  meet- 
ing of  minds  as  original  contract;  Lanahan  v.  Heaver,  77  Md.  609,  20 
L.  R.  A.  760,  26  Atl.  866,  agreement  to  submit  case  to  court  without 
jury;  Claes  etc.  Mfg.  Co.  v.  McCord,  65  Mo.  App.  509,  holding,  in  ab- 
sence of  fraud,  rescission  must  be  mutual;  Swift  v.  Pacific  Mail  S.  S. 
Co.,  106  N.  Y.  219,  12  N.  E.  589,  holding,  in  absence  of  conclusive  evi- 
dence of  acceptance  of  bills  of  lading  in  place  of  contract,  latter  con- 
trols; dissenting  opinion  in  Randolph  v.  Frick,  57  Mo.  App.  406,  argu- 
endo; Kuriger  v.  Joest,  22  Ind.  App.  645,  52  N.  E.  769,  arguendo. 

Consideration  for  novation  of  prior  contract.    Note,  L.  &.  A.  1915B, 
21. 

Agreement  to  accept  ftom  two  to  six  hundred  tons  of  rails,  Is  agree- 
ment to  accept  any  number  between  two  and  six  hundred  tons,  at  vendor's 
option. 

Approved  in  McKell  v.  Chesapeake  &  0.  Ry.  Co.,  186  Fed.  47,  108 
C.  C.  A.  141,  contract  to  take  as  much  coal  as  mine  owner  would  agree 
to  furnish  held  to  confer  option  on  vendor;  Fairmont  Glass  Works  v. 
Crunden-Martin  Wooden  Ware  Co.,  106  Ky.  666,  51  S.  W.  198,  holding 
offer  to  ship  not  liater  than  May  15th,  buyer  had  right  to  accept  the 
goods  to  be  delivered  on  different  days  prior  thereto ;  Wright  v.  Kayner, 
150  Mich.  17,  113  N.  W.  783,  contract  not  void  for  uncertainty  as  to 
price  where  maximum  price  was  named;  Dingley  v.  Oler,  117  U.  S.  501, 
29  L.  Ed.  987,  6  Sup.  Ct.  853,  holding  one  bound  to  deliver,  has  choice 
of  time  permitted  by  contract;  Dambmann  v.  Lorentz,  70  Md.  382,  14 
Am.  St.  Bep.  365,  17  Atl.  389,  holding  defendants  agreeing  to  deliver 
three  to  five  hundred  tons,  may  be  compelled  to  deliver  five  hundred. 

Estoppel  by  conduct.    Note,  11  E.  E.  0.  102. 

115  U.  8.  41-45,  29  Ifc  Ed.  SSI,  5  Sup.  Ct.  1034,  PIBIE  ▼.  TVEDT. 

Joint  action  in  tort  against  several  defendants,  either  of  whom  could 
liave  been  sued  separately,  is  not  divided  into  separate  controversleB  for 
purposes  of  removal  by  separate  answers. 
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Approved  in  Chicago  etc.  Ry.  Co.  v.  Willard,  220  U.  S.  425,  55  L.  Ed. 
526,  31  Sup.  Ct.  460,  joint  suit  in  tort  against  lessee  and  lessor  railroad 
companies  is  not  separable,  though  lessor  was  joined  to  exclude  Federal 
jurisdiction;  Chesapeake  &  0.  R.  R.  Co.  v.  Dixon,  179  U.  S.  138,  46 
L.  Ed.  125,  21  Sup.  Ct.  70,  holding  railroad  and  two  of  its  employees, 
their  concurrent  negligence  killing  person  at  crossing,  liability  is  joint, 
and  cause  cannot  be  removed;  German- American  Mercantile  Bank  v. 
Gas  Service  Corp.,  228  Fed.  828,  Northern  Pac.  Ry.  Co.  v.  Mentzer,  214 
Fed.  16,  130  C.  C.  A.  404,  and  Lomax  v.  Foster  Jiumber  Co.,  174  Fed. 
966,  99  C.  C.  A.  463,  all  holding  that  separate  defenses  to  joint  action 
do  not  create  separate  controversies  for  purposes  of  removal;  Regis  ▼. 
United  Drug  Co.,  180  Fed.  207,  bill  against  corporation  and  its  manager 
to  restrain  infringement  of  trademark  did  not  present  separable  contro- 
versy; Vulcan  Detinning  Co.  v.  American  Can  Co.,  130  Fed.  637,  deny- 
ing removal,  bill  against  principal  defendant  for  practicing  secret  process 
learned  through  breach  of  trust  of  codcfendant;  American  Bridge  Co.  v. 
Hunt,  130  Fed.  304,  64  C.  C.  A.  648,  remanding  foreign  corporation 
joined  with  employee  causing  injury;  Carothers  v.  McKinley  Min.  etc. 
Smelting  Co.,  122  Fed.  308,  holding  plaintiff  suing  in  ejectment,  resi- 
dent agent  cannot  be  made  party  defendant  with  foreign  corporation  to 
prevent  removal  though  plaintiff  denies  fraud  in  making  him  party; 
Ward  V.  Franklin,  110  Fed.  796,  holding  action  against  several  defend- 
ants for  false  imprisonment,  certain  of  them  committing  act  at  instiga- 
tion of  other  of  them,  is  joint  and  not  removable;  Marrs  v.  Felton,  102 
Fed.  778,  holding  tort  action  against  two  defendants  for  negligence  of 
servants  employed  by  them  jointly,  not  separable  controversy  removable 
by  one  defendant  alone;  Winston  v.  Illinois  Cent.  R.  R.  Co.,  Ill  Ky. 
958,  65  S.  W.  16,  holding  railroad  and  its  servants  being  jointly  liable 
for  negligently  injuring  plaintiff,  being  sued  jointly,  railroad  cannot  re- 
move suit  to  Federal  court ;  Myers  v.  Chicago  &  N.  W.  Ry.  Co.,  118  Iowa, 
317,  91  N.  W.  1078,  holding  proceeding  prior  to  appeal  being  nature  of 
an  inquest,  by  appeal  in  District  Court  became  '*suit  of  civil  nature" 
and  removable  to  Federal  court;  County  Commissioners  of  Baltimore  v. 
United  Rys.  etc.  Co.,  99  Md.  89,  67  Atl.  677,  remanding  case  where  some 
of  joint  defendants  opposed  removal;  WTiite  v.  Southern  Ry.  Co.,  146 
N.  C.  342,  59  S.  E.  1043,  action  for  negligence  against  railroad  company 
and  two  of  its  section  masters  held  not  to  present  separable  controversy; 
Hough  V.  Southern  Ry.  Co.,  144  N.  C.  696,  697,  702,  51  S.  E.  471,  473, 
in  action  for  negligence  against  railway  company  and  its  train  dis- 
patcher, it  is  not  material  that  latter  was  joined  to  defeat  Federal  juris- 
diction; Staton  V.  Atlantic  Coast  Line  R.  Co.,  144  N.  C.  143,  56  S.  E. 
797,  suit  against  railroad  companies  for  interference  with  easement  in 
streets  caused  by  operation  of  trains  thereon  pursuant  to  agreement  does 
not  present  separable  controversy;  Crump  v.  Thurber,  115  U.  S.  61,  29 
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li.  Ed.  829,  5  Sup.  Ct.  1157,  Starin  v.  New  York,  115  U.  S.  269,  29  L.  Ed. 
391,  6  Sup.  Ct.  32,  Sloane  v.  Anderson,  117  U.  S.  278,  29  L.  Ed.  900,  6 
Sup.  Ct.  732,  Fidelity  Ins.  Co.  v.  Huntington,  117  U.  S.  281,  29  L.  Ed. 
899,  6  Sup.  Ct.  734,  Plymouth  Cousol.  Gold  Min.  Co.  v.  Amador  etc. 
Canal  Co.,  118  U.  S.  270,  30  L.  Ed.  234,  6  Sup.  Ct.  1037,  Little  v.  Giles, 
118  U.  S.  601,  30  I/.  Ed.  271,  7  Sup.  Ct.  35,  Thorn  Wire  etc.  Co.  v.  Fuller, 
122  U.  S.  543,  30  L.  Ed.  1237,  7  Sup.  Ct.  1267,  Graves  v.  Corbin,  132 
U.  S.  588,  83  L.  Ed.  468,  10  Sup.  Ct.  202,  Louisville  etc.  Ry.  Co.  v. 
Wangelin,  132  U.  S.  601,  33  L.  Ed.  476,  10  Sup.  Ct.  204,  Torrence  v. 
Shedd,  144  U.  S.  531,  86  L.  Ed.  531,  12  Sup.  Ct.  727,  Powers  v.  Chesa- 
peake etc.  Ry.  Co.,  169  U.  S.  97,  42  L.  Ed.  675,  18  Sup.  Ct.  266,  Rumsey 
V.  Call,-28  Fed.  771,  Stanbrough  v^  Cook,  38  Fed.  373,  3  L.  R.  A.  402, 
Ames  V.  Chicago  etc.  Ry.  Co.,  39  Fed.  883,  State  v.  Columbus  etc.  Ry. 
Co.,  48  Fed.  628,  O 'Harrow  v.  Henderson,  52  Fed.  769,  and  Afrowsmith 
V.  Nashville  etc.  Ry.  Co.,  57  Fed.  169,  all  holding  separate  defenses  to 
joint  action  do  not  create  separate  controversies  for  purposes  of  re- 
moval ;  Core  v.  Vinal,  117  U.  S.  348,  29  L.  Ed.  913,  6  Sup.  Ct.  767,  hold- 
ing separable  controversy  cannot  arise  when  defendants  sued  jointly  in 
trespass  plead  jointly;  Brooks  v.  Clark,  119  U.  S.  511,  80  L.  Ed.  485,  7 
Sup.  Ct.  303,  holding  nonresident  defendant,  appearing  after  default  of 
resident  codefendant,  cannot  remove;  Winnemans  v.  Edging^on,  27  Fed. 
326,  holding  cause  not  separable  where  all  defendants  are  interested 
adversely  to  plaintiffs;  Thompson  v.  Dixon,  28  Fed.  6,  holding  nonresi- 
dent codefendant  in  foreclosure,  setting  up  claim  adverse  to  plaintifiE  and 
mortgagor,  cannot .  remove ;  Western  Union  Tel.  Co.  v.  Brown,  32  Fed. 
338,  and  Mutual  Reserve  Fund  Life  Assn.  v.  Farmer,  77  Fed.  932,  23 
C.  C.  A.  574,  holding  no  separable  controversy  for  removal  purposes 
exists  in  action  against  principal  and  surety  on  bond;  Seddon  v.  Vir- 
ginia etc.  Iron  Co.,  36  Fed.  9,  1  L.  E.  A.  110,  holding  defendants  sued 
jointly  must  be  regarded  as  real  parties  in  interest;  Sexton  v.  Seelye, 
39  Fed.  706,  holding  neither  joint  defendant  may  remove  on  ground  that 
he  might  have  been  sued  severally;  Texas  v.  Day  Land  etc.  Co.,  49  Fed. 
597,  holding  clause  relating  to  separable  controversies,  not  available  by 
defendant  when  opponent  is  a  State;  Bumham  v.  First  Nat.  Bank,  53 
Fed.  166,  3  C.  C.  A.  486,  holding  nonresident  defendant  in  replevin,  sub- 
stituted for  sheriff,  cannot  remove;  Barth  v.  Coler,  60  Fed.  468,  9 
C.  C.  A.  81,  holding  suit  against  purchaser  and  sheriff  to  annul  latter 's 
deed,  not  separable ;  Thompson  v.  Chicago  etc.  Ry.  Co.,  60  Fed.  774,  hold- 
ing failure  of  one  of  defendants  to  join  in  petition,  fatal  to  removal, 
where  cause  not  separable ;  In  re  The  Jameoke  Ditch,  69  Fed.  170,  hold- 
ing cause  not  made  separable  by  filing  of  conflicting  separate  defenses; 
Warax  v.  Cincinnati  etc.  Ry.  Co.,  72  Fed.  640,  holding  joinder  of  resi- 
dent defendant,  to  prevent  removal,  must  be  affirmatively  shown ;  Shear- 
ing V.  Tnunbull,  75  Fed.  33,  holding  receiver  appointed  by  Federal  court 
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cannot  remove,  where  joined  with  citizen  of  State;  Evans  v.  Durango 
Land  etc.  Co.,  80  Fed.  437,  25  C.  C.  A.  531,  holding  fact  that  different 
defenses  may  be  pleaded  to  parts  of  entire  claim,  does  not  establish  it 
to  be  made  up  of  different  causes  of  action;  Creagh  v.  Equitable  Ins. 
Co.,  88  Fed.  3,  holding  one  of  several  joint  defendants  cannot  remove 
on  ground  of  several  controversy  as  to  him ;  Zeller  v.  Martin,  84  Wis.  6, 
54  N.  W.  331,  holding  defendant  cannot  insist  upon  change  of  venue  not 
desired  by  joint  and  several  codef endants ;  Wetherby  v.  Stinson,  62  Fed. 
176,  10  C.  C.  A.  243,  dismissing  suit,  although  defendant,  cocitizen  of 
complainant,  filed  disclaimer;  Merchants'  Cotton  Press  etc.  Co.  v.  In- 
surance Co.  of  North  America,  151  U.  S.  384,  SS  L.  Ed.  204,  14  Sup.  Ct. 
372,  and  Weller  v.  Pace  Tobacco  Co.,  32  Fed.  862,  arguendo. 

Distinguished  in  Alabama  etc.  Ry.  Co.  v.  Thompson,  200  U.  S.  215,  50 
If.  Ed.  446,  26  Sup.  Ct.  161,  holding  action  in  tort  against  foreign  cor- 
poration and  servants,  presents  separable  controversy  and  removable; 
Hough  V.  Soci6t^  Electrique  Westinghouse  De  Russie,  232  Fed.  637, 
cause  of  action  against  corporation  for  breach  of  contract  and  its  liqui- 
dator by  reason  of  his  acceptance  of  assets,  presents  separable  contro- 
versy; Yeates  v.  Illinois  Central  R.  Co.,  137  Fed.  945,  refusing  to  re- 
mand action  against  two  companies,  one  owning,  the  other  leasing,  tracts, 
injury  caused  by  negligence  of  lessee's  employee;  Beuttel  v.  Chicago  etc. 
Ry.  Co.,  26  Fed.  51,  holding  action  against  railroad  and  engineer  for 
death  of  decedent,  separable  for  removal  purposes;  Ferguson  v.  Chicago 
etc.  Ry.  Co.,  63  Fed.  178,  holding  cause  of  action  against  railroad,  and 
employees,  for  negligence,  separable;  Garner  v.  Second  Nat.  Bank,  66 
Fed.  371,  holding  any  one  of  several  nonresident  codefendants  may 
remove. 

Removal  from  State  to  Federal  court,  on  ground  of  separable  con- 
troversy, of  joint  action  for  tort  against  resident  and  nonresident 
defendants.    Note,  4  Ann.  Oas.  1150. 

Removal  of  cause  because  of  separable  controversy.  Note,  5 
L.  B.  A.  (N.  S.)  66,  93. 

Where  defendantiT  liability  is  Joint  as  well  as  several,  plaintiff  has 
option  to  sue  individually  or  Jointly. 

Approved  in  Strauhal  v.  Asiatic  S.  S.  Co.,  48  Or.  107,  85  Pac.  232, 
District  of  Columbia  v.  Boiling,  4  App.  D.  C.  401,  Blagden  v.  United 
States,  18  App.  D.  C.  373,  and  Tyler  v.  Hilton  Lumber  Co.,  165  N.  C. 
165,  81  S.  E.  140,  all  reaffirming  rule;  Columbia  Digger  Co.  v.  Rector, 
215  Fed.  623,  when  plaintiff  elects  to  sue  jointly,  defendants  cannot 
make  action  several;  Shaffer  v.  Union  Brick  Co.,  128  Fed.  98,  holding 
to  constitute  joint  liability  of  master  and  servant  for  latter 's  negligence, 
negligence  must  be  actual,  the  master's  concurring  with  that  of  servant; 
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Fogarty  v.  Southern  Pac.  Co.,  123  Fed.  974,  holding  allegations  of  com- 
plaint alone  determine  whether  or  not  an  action  presents  a  separable 
controversy,  entitling  defendant  to  removal;  Smedley  v.  Smedley,  110 
Fed.  258,  holding  plaintiff's  petition  asserting  complete  title,  or  specific 
performance  giving  one  not  a  separable  controversy,  so  as  to  allow  re- 
moval of  cause  to  Federal  court ;  Bates  v.  Carpentier,  98  Fed.  454,  hold- 
ing suit  to  quiet  title  in  State  court,  against  several  defendants  to  obtain 
adjudication  of  all  claims,  is  removable  by  defendant  not  of  plaintiff's 
State;  Colbum  v.  Hill,  101  Fed.  505,  41  C.  C.  A.  467,  holding  consolida- 
tion of  suit,  after  its  removal  to  Federal  court,  with  another  suit  be- 
tween some  of  same  parties,  jurisdiction  of  court  unaffected  thereby; 
Little  V.  Giles,  118  U.  S.  602,  SO  L.  Ed.  271,  7  Sup.  Ct.  36,  holding  de- 
fendants cannot  object  to  plaintiffs'  election  to  sue  jointly;  Woodrum 
v.  Clay,  33  Fed.  898,  Kaitel  v.  Wylie,  38  Fed.  867,  Bacon  v.  Felt,  38  Fed. 
871,  and  Sexton  v.  Seelye,  39  Fed.  705,  all  holding,  when  plaintiff  elects 
to  sue  jointly,  defendants  cannot  make  action  several;  Ames  v.  Chicago 
etc.  Ry.  Co.,  39  Fed.  884,  holding  right  of  removal,  on  ground  of  sep- 
arable controversy,  testable  by  allegations  of  complaint;  Dow  v.  Brad- 
street  Co.,  46  Fed.  825,  holding  allegations  of  complaint  true  in  deter- 
mining whether  cause  is  separable;  Fox  v.  Mackay,  60  Fed.  6,  holding 
bringing  action  against  part  of  tort-feasors  only,  not  election  -to  treat 
it  as  several;  Brown  v.  Coxe,  75  Fed.  690,  and  Moore  v.  Los  Angeles 
Iron  etc.  Co.,  89  Fed.  78,  holding,  on  plaintiffs'  election  to  sue  jointly, 
neither  defendant  can  treat  action  as  several  for  removal  purposes; 
Deere  Wells  &  Co.  v.  Chicago  etc.  By.  Co.,  85  Fed.  881,  holding  plaintiff 
may  sue  jointly,  although  motive  is  to  prevent  removal. 

Cause  of  action  against  several  defendanta  for  malicious  prosecution 
la  several  as  well  as  Joint. 

Approved  in  McCormick  v.  Illinois  Cent.  R.  Co.,  100  Fed.  252,  hold- 
ing defendant  railroad  is  entitled  to  removal,  ground  of  fraud  on  court's 
jurisdiction,  though  a  citizen  of  plaintiff's  State,  is  joined  as  defendant; 
Anderson  v.  Appleton,  32  Fed.  859,  holding  action  to  establish  will,  not 
a  separable  controversy. 

Right  of  State  court  to  determine  questions  of  fact  on  petition  for 
removal  of  cause  to  Federal  court.    Note,  5  Ann.  Gas.  248. 

115  U.  &  45-51,  29  Ifc  Ed.  348,  5  Sup.  Ot.  1110,  GWILUN  ▼.  DONMELI.AN. 

Valid  location  of  mineral  lands,  made  and  kept  up  in  accordance  with 
Btatntes,  has  effect  to  grant  by  United  States  of  right  of  present  and  ex- 
clusive possession  of  lands  located. 

Approved  in  Worthen  v.  Sidway,  72  Ark.  225,  79  S.  W.  781,  following 
rale;  Donnelly  v.  United  States,  228  U.  S.  266^  Ann.  Oas.  1913E,  710, 
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57  L.  Ed.  830,  33  Sup.  Ct.  449,  evidence  held  insufficient  to  show  that 
valid  fining  claim  existed  at  time  land  was  incorporated  in  Indian 
reservation;  Clipper  Min,  Co.  v.  Eli  Min.  Co.,  194  U.  S.  226,  48  L.  Ed. 
950,  24  Sup.  Ct.  632,  holding  owner  of  prior  placer  location  can  main- 
tain adverse  suit  against  petitioning  patentjee  for  subsequent  lode  loca- 
tion; McKinley  Creek  Mining  Co.  v.  Alaska  United  Mining  Co.,  183  U.  S. 
672,  46  If.  Ed.  335,  22  Sup.  Ct.  87,  holding  location  of  mining  claim  by 
an  alien  and  rights  thereto  belonging,  are  voidable,  being  iiee  iroia 
attack  except  by  the  government;  Bingham  Amalgamated  Copper  Co.  v. 
Ute  Copper  Co.,  181  Fed.  749,  no  right  accrues  from  discovery  on  ground 
not  open  to  location ;  Jones  v.  Wild  Goose  Min.  &  Trading  Co.,  177  Fed. 
97,  29  L.  B.  A.  (N.  S.)  392,  101  C.  C.  A.  349,  owner  of  placer  claim  ex- 
ceeding twenty  acres  has  right  to  possession  of  whole  until  he  has  been 
notified  of  excess  and  given  reasonable  time  to  make  selection;  Willitt 
V.  Baker,  133  Fed.  947,  holding  person  making  location  during  night 
after  original  locators  had  resumed  work,  a  trespasser ;  0  'Connell  >  v. 
Pinnacle  Gold  Mines  Co.,  131  Fed.  110,  holding  unpatented  claims  passed 
to  administrator  and  not  to  heirs  as  grantees  of  government;  Tonopah 
&  Salt  Lake  Min.  Co,  v.  Tonopah  Min.  Co.,  125  Fed.  414,  holding  monu- 
ment established  when  claim  was  located  never  moved  by  owner,  he  or 
his  grantor  entitled  to  mining  patent,  having  same  boundaries;  Bunker 
Hill  etc.  Concentrating  Co.  v.  Empire  State-Idaho  Min.  etc.  Co.,  109 
Fed.  545,  48  C.  C.  A.  665,  holding  application  for  mining  claim  patent, 
impliedly,  if  not  expressly,  asserts  that  location  was  upon  land  open 
to  location  and  prior  to  any  other;  Chilbei^g  v.  Consumers'  Milk  Co., 
3  Alaska,  238,  no  title  to  prior  existing  placer  claim  can  be  acquired 
by  town-site  lot  claimant;  Nome-Sinook  Co.  v.  Simpson,  1  Alaska,  583, 
holding  applicant  may  maintain  adverse  suit  for  mining  patent  in  Dis- 
trict Court  of  Alaska ;  Van  Ness  v.  Rooney,  160  Cal.  136,  116  Pac.  394, 
patent  to  railroad  land  grant  did  not  pass  title  to  existing  valid  quartz 
gold  location ;  Buchner  v.  Malloy,  155  Cal.  256,  100  Pac.  688,  interest  of 
locator  of  mining  claim'  is  title  in  fee  for  purpose  of  action  to  quiet 
title ;  Tuolumne  Cons.  Min.  Co.  v.  Maur,  134  Cal.  585,  66  Pac.  864,  hold- 
ing location  of  mining  claim  based  on  discovery  of  mineral  within  the 
limits  of  another  existing  and  valid  location  is  void;  Calhoun  Gold  Min. 
Co.  V.  Ajax  Gold  Min.  etc.  Co.,  27  Colo.  24,  59  Pac.  616,  holding  over- 
ruling defendant's  motion  to  develop  blind  veins  discovered  in  defend- 
ant's tunnel  within  plaintiff's  lines,  was  proper,  such  act  being  a  tres- 
pass; Peoria  etc.  Min.  Co.  v.  Turner,  20  Colo.  App.  479,  79  Pac.  917, 
declaring  prospector  going  on  prior,  subsisting  and  valid  location  for 
purpose  of  discovery  a  trespasser;  Swanson  v.  Kettler,  17  Idaho,  331, 
105  Pac.  1062,  junior  locator  must  show  actual  abandonment  to  entitle 
him  to  patent;  White  Star  Mining  Co.  v.  Hultberg,  220  HI.  598,  77  N.  E. 
334^  holding  possessor  of  mining  claim  has  freehold  estate  within  statute 
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goveming  appeals,  although  patent  not  issued;  Nash  v.  McNamara,  30 
Nev.  133,  140,  141,  133  Am.  St.  Rep.  694,  16  L.  R.  A,  (N.  S.)  168,  93 
Pac.  408,  411,  junior  location  on  ground  covered  by  valid  senior  location 
will  not  prevail  over  relocation  made  after  failure  to  do  work  ^^  Manuel 
V.  Wulff,  152  U.  S.  511,  38  L.  Ed.  534,  14  Sup.  Ct.  653,  holding  qualified 
locator's  deed  to  alien  operates  as  a  transfer,  valid  against  all  except 
government;  Gillis  v.  Downey,  85  Fed.  487,  29  C.  C.  A.  286,  holding 
owner  of  valid  claim  may  maintain  action  to  quiet  title  prior  to  issu- 
ance of  patent;  McFeters  v.  Piei*son,  15  Colo.  204,  22  Am.  St.  Rep.  390, 
24  Pac.  1077,  holding  mining  claim  on  public  domain  subject  of  complete 
ownership  as  a  claim;  Seymour  v.  Fisher,  16  Colo.  192,  27  Pac.  241, 
holding  owner  of  valid  location  entitled  to  exclusive  use  thereof  as 
against  all  the  world;  Duffy  v.  Mix,  24  Or.  268,  33  Pac.  809,  holding 
locator,  having  merely  possessory  right,  may  sue  for  possession  in  Jus- 
tices' Court;  Gorman  Min.  Co.  v.  Alexander,  2  S.  D.  564,  51  N.  W.  347, 
holding  alien  may  acquire  title  to  location,  valid  against  all  but  govern- 
ment; dissenting  opinion  in  South  End  Min.  Co.  v.  Tinney,  22  Nev.  57, 
35  Pac.  102,  arguendo. 

Distinguished  in  United  States  v.  Rizzinelli,  182  Fed.  683,  location  of 
raining  claim  in  forest  reserve  did  not  give  locator  right  to  maintain 
saloon  without  permit  from  secretary  of  agriculture;  Mt.  Rosa  Min.  etc. 
Co.  V.  Palmer,  26  Colo.  59,  56  Pac.  177,  holding  placer  patent  confers 
po  possession  to  known  lodes  or  veins  within  its  limit. 

Location  of  mining  claim.    Note,  7  L.  R.  A.  (N.  S.)  779,  827,  845. 

la  proceedings  uider  BeriBed  Statutes,  sections  2325,  2326^  to  deter- 
vaine  adverse  claims  to  mineral  location,  plaintiff  must  show  location  en- 
titling him  to  possession  against  United  States,  as  well  as  against  defend- 
ant; hence  admission  that  portion  of  claim  had  been  patented  to  stranger, 
justified  instructions  for  defendant. 

Approved  in  Swanson  v.  Sears,  224  U.  S.  181,  56  L.  Ed.  724,  32  Sup. 
Ct.  455,  right  does  not  attach  on  subsequent  failure  of  first  locator  to 
do  assessment  work;  Lowry  v.  Silver  City  Gold  &  Silver  Mining  Co., 
179  U.  S.  198,  45  L.  Ed.  152,  21  Sup.  Ct.  105,  holding  lessees  are  estopped 
to  contest  rights  of  lessors,  and  decision  against  lessee  for  making  new 
raining  location  for  that  reason  cannot  be  reviewed ;  McCulloch  v.  Mur- 
phy, 125  Fed.  154,  holding  burden  of  proving  abandonment  of  mining 
claim,  or  assessment  work  not  done,  subjecting  to  relocation,  rests  on 
party  asserting  it;  Cascaden  v.  Bortolis,  3  Alaska,  204,  208,  evidence  of 
value  of  adjoining  claims  cannot  take  place  of  actual  discovery;  Over- 
gaard  v.  Westerberg,  3  Alaska,  179,  mining  claim  held  void  because 
there  had  been  no  discovery  and  boundaries  were  not  properly  marked; 
Behrends  v.  Goldsteen,  1  Alaska,  525,  refusing  to  sustain  mining  claim 
location  within  boundaries  of  tract  reserved  for  naval  purposes ;.  Kep- 
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pier  v.  Becker,  9  Ariz.  239,  80  Pao.  334,  mere  allegation  in  general  terms 
that  plaintiJOEs  are  owners  and  entitled  to  possession  is  insufficient ;  AUyn 
V.  Schultz,  5  Ariz.  161,  48  Pac.  963,  holding  plaintiff  must  establish  right 
against  both  defendant  and  United  States ;  Hoban  v.  Boyer,  37  Colo.  186, 
86  Pac.  837,  defendant  may  show  that  plaintiff's  location  was  made 
within  prior,  valid,  subsisting  location;  Miller  v.  Hamley,  31  Colo.  498, 
74  Pac.  981,  holding  locator,  obtaining  patent  for  part  of  location,  in- 
cluding discovery  shaft,  but  remaining  in  possession  of  whole,  not  aban- 
doning part  omitted  from  patent;  Round  Mountain  Min.  Co.  v.  Round 
Mountain  Sphinx  M.  Co.,  36  Nev.  420,  129  Pac.  312,  inequitable  action 
to  determine  rights  to  mining  claim,  invalidity  of  plaintiff's  patent  may 
be  pleaded  as  defense;  Erwin  v.  Perego,  93  Fed.  612,  36  C.  C.  A.  482, 
holding  claim  based  upon  discovery  within  limits  of  another  claim,  void ; 
Anthony  v.  Jillson,  83  Cal.  300,  23  Pac.  420,  holding  each  party  must 
establish  claim  against  government,  as  well  as  against  adversary;  Lee 
V.  Stahl,  9  Colo.  211, 11  Pac.  78,  holding  all  rights  and  equities  to  prem- 
ises must  be  adjusted  prior  to  issuance  of  patent;  Kendall  v.  San  Juan 
S.  M.  Co.,  9  Colo.  367,  12  Pac.  202,  holding  location  tortiously  made  on 
Indian  reservation,  before  extinguishment  of  Indian  title,  will  not  avail 
against  location  made  after  land  is  opened  up;  Manning  v.  Strehlow, 
11  Colo.  463,  464,  18  Pac.  626,  627,  holding  issue  in  action  to  determine 
adverse  claims,  is  whether  either  party  was  entitled  to  patent;  Girard 
v.  Carson,  22  Colo.  347,  44  Pac.  609,  holding  defendant  may  defeat  plain- 
tiff by  showing  better  right  to  claim  in  third  party;  Miller  v.  Girard,  3 
Colo.  App.  279,  33  Pac.  69,  holding  locator  permitting  adjoining  claimant 
to  obtain  patent  for  portion  of  territory,  including  discovery  shaft,  loses 
title  to  claim;  Lalande  v.  McDonald,  2  Idaho,  289,  13  Pac.  349,  holding 
plaintiffs  must  establish  valid  location;  Burke  v.  McDonald,  2  Idaho, 
313,  13  Pac.  363,  holding  right  of  possession  of  claim  gist  of  the  action ; 
Burke  v.  McDonald,  2  Idaho,  651,  33  Pac.  61,  holding  verdict  not  finding 
defendants  are  entitled  to  possession  against  government,  bad;  Deno  v. 
Griffin,  20  Nev.  262,  20  Pac.  309,  holding  one  whose  claim  has  been  dis- 
missed, cannot  claim  that  patent  issued  to  another,  is  void,  because 
irregularly  issued;  Inez  Min.  Co.  v.  Kinney,  46  Fed.  836,  remanding 
case,  because  Federal  point  involved  had  been  settled  herein;  Upton  v. 
Larkin,  7  Mont.  458,  17  Pac.  732,  holding  portion  of  discovery  being  on 
adjoining  claim  will  not  render  location  invalid. 

Distinguished  in  McFeters  v.  Pierson,  16  Colo.  207,  22  Am.  St  Rep. 
393,  24  Pac.  1078,  holding  plaintiff,  in  civil  action  for  injuries  to  claim, 
need  not  allege  citizenship;  South  End  Min.  Co.  v.  Tinney,  22  Nev.  33, 
36  Pac.  93  (but  see  dissenting  opinion  in  22  Nev.  69,  36  Pac.  103),  hold- 
ing patent  fraudulently  obtained  by  locator,  after  abandonment,  invalid 
against  relocator;  Wills  v.  Blain,  4  N.  M.  383,  6  N.  M.  260,  20  Pac.  803, 
holding  plaintiff  in  action  merely  for  possession,  need  only  show  better 
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title  than  defendant's;  Silver  City  etc.  Min.  Co.  v.  Lowry,  19  Utah,  345, 
57  Pac.  12,  13,  upholding  claim  developed  in  good  faith,  notwithstand- 
ing loss  of  original  discovery  hy  allowing  adjoining  locator  to  obtain 
patent  covering  same. 

Proceedings  against  unknown  owners.    Note,  87  Am.  St.  Rep.  405. 
Relocation  of  mining  claim  as  abandoned  or  forfeited.    Note,  68 
L.  R.  A.  884,  845. 

TXo  one  can  have  benefit  of  locator's  discovery  for  purpose  of  location 
mdverse  to  him,  except  as  relocator  after  loss  or  abandonment  of  prior  right. 

Approved  in  Crown  Point  Min.  Co.  v.  Buck,  97  Fed.  465,  38  C.  C.  A. 
278,  holding  mineral  discovery  and  location  on  public  land  vests  within 
limits  every  vein  and  apex  extending  downward  vertically,  whether  sur- 
face is  all  or  part  of  tract;  Rebecca  Gold  Min.  Co.  v.  Bryant,  31  Colo. 
123,  71  Pac.  1111,  holding  second  location  invalid,  where  Land  Depart- 
ment's order  canceling  prior  entry  void,  and  receiver's  certificate  out- 
standing; Street  v.  Delta  Min.  Co.,  42  Mont.  385,  112  Pac.  705,  junior 
location  within  valid  senior  location  is  void,  and  is  not  validated  by 
subsequent  abandonment  or  forfeiture  of  'benior  location;  Lockhart  v. 
Farrell,  31  Utah,  160,  167,  86  Pac.  1078,  1081,  location  of  niining  claim, 
based  on  discovery  within  limits  of  existing  and  valid  location,  is  void; 
Silver  City  Min.  Co.  v.  Lowry,  19  Utah,  ^49,  57  Pac.  13,  holding  lessees 
of  mining  ground  in  possession  who  oust  their  lessors  by  relocating,  set- 
ting up  adverse  title  in  themselves,  forfeit  all  rights  under  the  lease; 
Del  Monte  Min.  etc.  Co.  v.  Last  Chance  Min.  etc.  Co.,  171  U.  S.  78,  43 
L.  Ed.  72,  18  Sup.  Ct.  904,  holding  second  location  ineffectual  to  appro- 
priate territory  covered  by  prior  valid  location;  Wilhelm  v.  Silvester, 
101  Cal.  363,  35  Pac.  999,  holding  subsequent  location  of  lode  crossing 
claim  of  prior  locator  of  another  lode,  confers  no  right  to  cross  lode 
within  first  location. 

Distinguished  in  Upton  v.  Santa  Rita  Mining  Co.,  14  N.  M.  127,  89 
Pac.  285,  mere  fact  that  portion  of  claim  on  which  notice  is  posted  by 
mistake  overlaps  pre-existing  claim  does  not  invalidate  location. 

Patents   for  mineral   lands,   what  included   therein — ^Extralateral 
rights.    Note,  58  Am.  St.  Rep.  264. 

Discovery  of  mineral  in  mining  claims  and  rights  of  locators  prior 
thereto.    Note,  139  Am.  St.  Rep.  158,  189. 

Sufficiency  of  discovery  of  mineral  to  support  location  of  mining 
claim.    Note,  15  Ann.  Gas.  629. 

Issuance  of  patent  to  A.  is  equivalent  to  determination  by  XTnlted 
States  in  adversary  proceeding  to  which  B.  is,  in  law,  a  party,  that  A.  haa 
superior  title. 
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Approved  in  Lavagnino  v.  Uhlig,  198  U.  S.  455,  49  L.  Ed.  1124,  26 
Sup.  Ct.  716,  holding  conflicting  area  between  mining  locations  does  not, 
upon  forfeiture  of  senior  location,  become  unoccupied,  enabling  relo- 
cator  to  adverse  junior  locator's  application;  Helena  G0I4  &  Iron  Co.  v. 
Baggaley,  34  Mont.  474,  87  Pac.  459,  when  senior  locator  did  not  give 
dimensions  of  discovery  shaft  in  declaratory  statement  and  failed  to 
X)erform  work,  area  in  conflict  inured  to  benefit  of  junior  locator;  Nash 
V.  McNamara,  30  Nev.  136,  133  Am.  St.  Rep.  694,  16  L.  R.  A.  (N.  S.) 
168,  93  Pac.  409,  arguendo. 

Distinguished  in  Richards  v.  Wolfing,  98  Cal.  198,  32  Pac.  972,  holding 
issuance  of  agricultural  patent,  covering  part  of  location,  did  not  invali- 
date same. 

If  tlie  title  to  tbe  dlscoyery  fails,  bo  must  tbe  location  wMdi  rests 
upon  It. 

Approved  in  Waskey  v.  Hammer,  223  U.  S.  91,  56  L.  Ed.  363,  32  Sup. 
Ct.  187  (aflarming  170  Fed.  36,  95  C.  C.  A.  305),  placer  mining  claim 
invalidated  where  readjustment  of  its  lines  to  bring  it  within  maximum 
permitted  area  excluded  only  point  of  discovery. 

115  U.  8.  51-55,  29  L.  Ed.  346,  5  Sup.  Ot.  1170,  aSANT  T.  PARKER. 
Not  cited. 

116  U.  &  55-66,  29  I^  Ed.  846,  6  Sup.  Ct.  1162,  RIOHTEE  ▼.  UNION  TRUST 
00. 

Motion  for  commission  to  take  testimony  de  bene  esse  denied,  It  not 
appearing  but  that  mover  might  proceed  under  Revised  Statutes,  sectioi^ 
866,  allowing  depositions  in  perpetuam  rei  memoriam. 

Approved  in  Westinghouse  Mach.  Co.  v.  Electric  Storage  Battery  Co., 
170  Fed.  434,  26  L.  R.  A.  (N.  S.)  673,  95  C.  C.  A.  600,  upholding  bill  to 
perpetuate  testimony  of  witnesses  in  perpetuam  rei  memoriam. 

Distinguished  in  Richter  v.  Jerome,  25  Fed.  682,  allowing  such  deposi- 
tions, where  witnesses  were  aged  and  cause  could  not  be  heard  for  some 
years. 

Right  to  take  deposition  pending  appeal.    Note,  17  Ann.  Gas.  937. 

Jurisdiction  of  equity  to  entertain  bill  to  perpetuate  testimony. 
Note,  26  L.  R.  A.  (N.  S.)  681. 

116  U.  S.  66-61,  29  L.  Ed.  328,  5  Sup.  Ct.  1164,  ORUMP  ▼.  THURBER. 

Suit  by  citizen  of  one  State  against  corporation  thereof,  and  citizen, 
of  another  State,  for  latter's  shares  of  the  corporate  stock,  is  not  removable 
by  latter. 

Approved  in  Maloney  v.  Cressler,  210  Fed.  109,  112,  117,  126  C.  C.  A. 
618,  bill  for  specifio  performance  of  contract  to  sell  corporate  stock. 
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bronght  against  owner  and  members  of  firm  whicb  held  it  in  escrow,  did 
not  present  separable  controversy;  Regis  v.  United  States  Drug  Co.,  180 
Ped.  208,  bill  against  foreign  corporation  and  its  manager  to  restrain 
infringement  of  trademark  did  not  present  separable  controversy; 
Elkins  V.  Howell,  140  Fed.  159,  allowing  grantee  to  remove  suit  brought 
against  vendor  and  grantee  by  vendee,  grantee's  deed  made  after,  but 
recorded  before  vendee's  deed;  Lucas  v.  Milliken,  139  Fed.  823,  holding 
bill  to  enforce  sale  of  stock  brought  against  stockholder,  corporation  a 
nominal  party,  does  not  state  separate  cause;  Miller  v.  Clifford,  133  Fed. 
884,  5  L.  R.  A.  (N.  8.)  49,  67  C.  C.  A.  52,  denying  removal  by  single 
defendant  in  creditor's  suit,  brought  against  a  number  of  stockholders 
to  enforce  double  statutory  liability ;  Groel  v.  United  Elec.  Co.,  132  Fed. 
254,  remanding,  where  jurisdiction  doubtful,  in  suit  instituted  by  single 
stockholder,  corporation  an  indispensable  party  against  foreign  corpo- 
ration; Patterson  v.  Farmington  St.  R.  Co.,  Ill  Fed.  263,  holding  suit 
for  specific  performance  of  contract,  it  being  necessary  to  transfer  stock 
in  corporation  books,  corporation  is  necessary  party,  but  its  citizenship 
may  prevent  removal;  Colorado  Fuel  etc.  Co.  v.  Four  Mile  Ry.  Co.,  29 
Colo.  94,  66  Pac.  903,  holding  mere  filing  of  removal  petition  does  not 
ipso  facto  entitle  party  to  removal,  but  court  addressed  must  determine 
whether  grounds  are  sufficient;  Hough  v.  Southern  Ry.  Co.,  144  N.  C. 
702,  57  S.  E.  473,  in  action  for  negligence  against  railway  company 
and  its  train  dispatcher,  it  is  immaterial  that  latter  was  joined  to  pre- 
vent removal ;  Little  v.  Giles,  118  U.  S.  601,  30  L.  Ed.  271,  7  Sup.  Ct.  35, 
holding  defendants  sued  jointly  cannot,  by  filing  separate  answers,  make 
cause  separable;  Wilson  v.  Oswego  Tp.,  151  U.  S.  67,  38  L.  Ed.  76,  14 
Sup.  Ct.  264,  and  Perrin  v.  Lepper,  26  Fed.  549,  holding  party  in  posses- 
sion of  fund  to  be  accounted  for,  indispensable;  Merchants'  Cotton 
Press  etc.  Co.  v.  Insurance  Co.  of  North  America,  151  U.  S.*  381,  38 
L.  Ed.  203, 14  Sup.  Ct.  371  (affirming  91  Tenn.  542, 19  S.  W.  756),  hold- 
ing  action  by  insurance  company  against  resident  carrier  and  nonresi- 
dent insurance  companies,  not  separable  for  removal  purposes;  Thomp- 
son V.  Dixon,  28  Fed.  6,  remanding  foreclosure  against  coresident, 
although  nonresident  defendant  set  up  cross-claims  against  property; 
Richmond  etc.  Ry.  Co.  v.  Findley,  32  Fed.  643,  holding  perpetual  lessee's 
right  of  removal  only  such  as  existed  in  lessor;  Anderson  v.  Appleton, 
32  Fed.  859,  holding  action  to  contest  will  not  a  separable  controversy 
as  to  nonresident  defendants;  Weller  v.  Page  Tobacco  Co.,  32  Fed.  862, 
holding  resident  defendants  cannot  remove,  although  plaintiff  is  citizen 
of  another  State;  Rogers  v.  Van  Nortwick,  45  Fed.  514,  holding  resident 
corporation  essential  party  to  action  for  stock  in  name  of  nonresident 
holders;  Gamer  v.  Second  Nat.  Bank,  66  Fed.  371,  holding  any  one  of 
several  nonresidents  sued  in  State  court  may  remove;  Missouri  v.  New 
^(adrid  County,  73  Fed.  307,  holding  trustee  charged  with  fraudulent 
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disposition  of  property,  necessary  party  in  suit  against  fraudulent  gran- 
tees to  reclaim  same;  Scoutt  v.  Keck,  73  Fed.  904,  20  C.  C.  A.  103,  hold- 
ing resident  trustee  necessary  party  to  suit  against  nonresident  vendee 
for  specific  performance;  Kennedy  v.  Ehlen,  31  W.  Va.  568,  8  S.  E.  408, 
holding,  to  justify  removal,  all  on  one  side  of  controversy  must  be  of 
different  citizenship  from  all  on  other. 

Distinguished  in  Lake  St.  El.  R.  Co.  v.  Ziegler,  99  Fed.  122,  123,  39 
C.  C.  A.  431,  holding  trustees,  being  merely  formal,  having  no  interest 
in  the  controversy,  their  joinder  did  not  deprive  Federal  court  of  juris- 
diction, suit  removable  by  individual  defendants;  Williamson  v.  Krohn, 
66  Fed.  661,  13  C.  C.  A.  668  (but  see  dissenting  opinion  in  66  Fed.  663, 
13  C.  C.  A.  668),  holding  corporation  proper,  but  not  necessary,  party 
to  suit  for  stock  owned  by  individuals. 

Removal   of   cause   because   of   separable   controversy.    Note,   6 
L.  E.  A.  (N.  S.)  85. 

Specific  performance  of  contract  for  sale  of  stock.    Note,  50  L.  R.  A. 
512. 

115  U.  S.  61-67,  29  L.  Ed.  329,  6  Sup.  Ot.  1163,  STEWART  v.  DUNHAM. 

JTarlsdictlon  of  Federal  court  over  creditor's  bill,  removed  ftom  State 
court  on  ground  of  diverse  dtizenslLlp,  is  not  ousted  by  admission,  subse- 
quent to  removal,  of  other  creditors,  who  were  cocitlzens  of  defendants. 

Approved  in  Cobb  v.  Sertic,  218  Fed.  322,  134  C.  C.  A.  116,  suit  may 
be  maintained  in  Federal  court  against  receiver  appointed  by  that  court 
regardless  of  citizenship  of  parties;  Alsop  v.  Conway,  188  Fed.  576, 110 
C.  C.  A.  366,  and  Robertson  v.  Conway,  188  Fed.  684,  110  C.  C.  A.  377 
(affirming  Conway  v.  Owensboro  Saving  Bank  etc.  Co.,  185  Fed.  952, 
953),  applying  rule  to  suit  against  stockholders  of  insolvent  bank  to  en- 
force double  liability ;  Marye  v.  Diggs,  98  Va.  756,  37  S.  E.  317,  holding 
courts  will  not  entertain  suits  by  the  commonwealth  to  enforce  the  col- 
lection of  taxes  where  there  are  statutes  prescribing  adequate  remedy 
for  their  collection ;  Phelps  v.  Oaks,  117  U.  S.  239,  29  L.  Ed.  890,  6  Sup. 
Ct.  715,  holding  Federal  jurisdiction  of  action  against  tenant  for  land, 
not  ousted  by  admitting  landlord,  cocitizen  of  plaintiff;  Rouse  v. 
Letcher,  156  U.  S.  50,  39  L.  Ed.  343,  15  Sup.  Ct.  268,  holding,  where 
assets  are  in  course  of  administration,  all  parties  may  come  under  ancil- 
lary proceedings,  although  original  jurisdiction  would  have  been  lack- 
ing; Jarboe  v.  Templer,  38  Fed.  217,  holding  Federal  jurisdiction  not 
ousted  by  subsequent  transfer  of  cause  of  action  to  cocitizen  of  defend- 
ant; Thouron  v.  East  Tennessee  etc.  Ry.  Co.,  38  Fed.  679,  holding  com- 
ing in  of  new  parties  into  representative  suit,  cannot  confer  right  of 
removal;  Belmont  Nail  Co.  v.  Columbia  Iron  etc.  Co.,  46  Fed.  338,  fol- 
lowing rule;  Society  of  Shakers  v.  Watson,  68  Fed.  736, 16  C.  C.  A.  632, 


21  STEWART  v.  DUNHAM.  115  U.  S.  61-67 

holding  permitting  cocitizen  of  plaintiff  to  intervene,  does  not  oust  Fed- 
eral jurisdiction;  D.  A.  Thompkins  Co.  v.  Catawba  Mills,  82  Fed.  785, 
holding  all  creditors  not  necessary  original  parties  to  creditor's  bill; 
Cross  v.*  Evans,  86  Fed.  4,  29  C.  C.  A.  523,  holding  Federal  jurisdiction 
over  action  against  receiver,  not  divested  because  road  passes  to  cociti- 
zens  of  plaintiff;  Compton  v.  Jesup,  68  Fed.  279,  15  C.  C.  A.  397,  argu- 
endo; dissenting  opinion  in  Cates  v.  Allen,  149  U.  S.  464,  37  L.  Ed.  810, 
13  Sup.  Ct.  979,  majority  ordering  suit  remanded,  where  Federal  courts 
lacked  equity  jurisdiction;  dissenting  opinion  in  Daniels  v.  Portland 
Gold  Min.  Co.,  202  Fed.  647,  45  L.  R.  A.  (N.  S.)  827,  121  C.  C.  A.  47, 
arguendo. 

Distinguished  in  Newton  v.  Gage,  155  Fed.  602,  604,  refusing  to  enter- 
tain cross-bill  by  party  who  could  not  have  been  made  defendant  in 
original  suit  without  defeating  Federal  jurisdiction;  Mangels  v.  Donau 
Brewing  Co.,  53  Fed.  515,  dismissing  foreclosure  suit  where  intervening 
bondholders  were  cocitizens  of  defendants  and  necessary  parties;  Tug 
River  Coal  etc.  Co.  v.  Brigel,  67  Fed.  629,  14  C.  C.  A.  577,  where  fore- 
closure bill  made  all  interested  parties  defendants  and  some  proved  to 
be  cocitizens  of  complainant. 

^preme  Court  has  no  Jurisdiction  over  appeal  from  several  decree  by 
a^ellantB  against  wbom  respective  judgments  did  not  exceed  sum  of  five 
monsand  dollars. 

Approved  in  Troy  Bank  v.  Whitehead,  184  Fed.  936,  two  notes  cannot 
be  added  to  make  jurisdictional  amount  though  secured  by  same  lien; 
Risley  v.  City  of  Utica,  179  Fed.  892,  taxpayers  cannot  join  in  one  suit 
to  recover  taxes  so  as  to  bring  case  within  jurisdiction  of  Federal  Cir- 
cuit Court;  Jacobs  v.  Mexican  Sugar  Co.,  130  Fed.  591,  entertaining 
jurisdiction  of  proceeding  by  stockholders  to  appoint  receiver  of  insol- 
vent corporation;  Wees  v.  Elbon,  61  W.  Va.  389,  390,  56  S.  E.  614,  615, 
court  has  no  jurisdiction  to  review  decree  in  mechanics'  lien  case  where 
liens  are  distinct,  arise  out  of  separate  contracts,  and  are  each  for  less 
than  jurisdictional  amount;  Ex  parte  Phoenix  Ins.  Co.,  117  U.  S.  369, 
29  L.  Ed.  924,  6  Sup.  Ct.  772,  holding  distinct  decrees  against  distinct 
parties  on  distinct  causes  cannot  be  joined  to  confer  appellate  jurisdic- 
tion; Gibson  v.  ^hufeldt,  122  U.  S.  37,  39,  80  L.  Ed.  1087,  1088,  7  Sup. 
Ct.  1071,  1072,  Jewell  v.  Knight,  123  U.  S.  432,  81  L.  Ed.  192,  8  Sup.  Ct. 
194,  and  Smith  Middlings  Purifier  Co.  v.  McGroarty,  136  U.  S.  239,  84 
L.  Ed.  848, 10  Sup.  Ct.  1018,  like  cases;  Clay  v.  Field,  138  U.  S.  479,  84 
L.  Ed.  1049,  11  Sup.  Ct.  425,  holding  a^regation  of  distinct  demands 
or  liabilities  cannot  confer  appellate  jurisdiction;  Walter  v.  Northeast- 
em  By.  Co.,  147  U.  S.  373,  87  L.  Ed.  208,  13  Sup.  Ct.  350,  denying  Cir- 
cuit Court  jurisdiction  over  bill  to  enjoin  collection  of  taxes,  when 
respective  assessments  in  separate  counties  did  not  amount  to  two 
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thousand  dollars;  Davis  v.  Schwartz,  155  U.  S.  647,  89  L.  Ed.  296,  15 
Sup.  Ct.  243,  dismissing  appeal  as  to  mortgage  of  less  than  jurisdictional 
amount;  Putney  v.  Whitmire,  66  Fed.  387,  dismissing  creditor's  bill  by 
several  complainants,  each  holding  separate  demand  of  less  than  two 
thousand  dollars ;  Busey  v.  Smith,  67  Fed.  16,  denying  Federal  jurisdic- 
tion over  creditor's  suit  against  heirs,  where  liability  was  several  and 
that  of  each  was  under  two  thousand  dollars;  Smithson  v.  Hubbell,  81 
Fed.  594,  holding  jurisdiction  over  creditor's  suit  against  national  bank 
receiver  determined  by  individual  claim  of  plaintiff. 

Distinguished  in  Robertson  v.  Conway,  188  Fed.  585, 110  C.  C.  A.  377, 
holding  rule  inapplicable  to  general  creditors*  suit  for  purpose  of  admin- 
istering trust  fund;  Stanwood  v.  Wishard,  134  Fed.  961,  allowing  credi- 
tors whose  claims  are  less  than  two  thousand  dollars  to  join  in  credi- 
tor's suit. 

Fact  that  debtor  bad  attempted,  by  instnunent  invalid  under  laws  of 
Mississippi,  to  transfer  property  to  trustee  to  secure  debt,  does  not  vitiate 
subsequent  transfer  by  debtor  and  trustee  to  same  creditor  to  satisfy  debt. 
Approved  in  Coder  v.  Arts,  213  U.  S.  242,  58  L.  Ed,  781,  29  Sup.  Ct. 
436  (affirming  152  Fed.  947,  15  L.  R.  A.  (N.  S.)  872,  82  C.  C.  A.  91), 
in  order  to  set  aside  mortgage  executed  to  creditor  within  four  months 
of  petition  in  bankruptcy,  actual  fraud  muat  be  shown;  In  re  Julius 
Bros.,  217  Fed.  10,  L.  R.  A.  19150,  89,  133  C.  C.  A.  328,  upholding  sale 
by  members  of  insolvent  mercantile  partnership  of  all  their  property 
for  its  full  value,  made  within  four  months  prior  to  bankruptcy;  Meser- 
vey  V.  Roby,  198  Fed.  848,  117  C.  C.  A.  486,  transfer  of  real  estate  by 
bankrupt  in  payment  of  mortgages  and  liens  held  not  voidable  under 
circumstances ;  Sargent  v.  Blake,  160  Fed.  62, 15  Ann.  Gas.  68, 17  L.  R.  A. 
(N.  S.)  1040,  87  C.  C.  A.  213,  refusing  to  allow  recovery  of  payment 
made  within  four  months  of  bankruptcy,  where  there  was  no  fraud  and 
creditor  did  not  know  that  preference  was  intended;  Jewell  v.  Knight, 
123  U.  S.  434,  81  L.  Ed.  198,  8  Sup.  Ct.  195,  holding  whether  sale  and 
delivery  of  debtor's  goods  by  way  of  preference  is  fraudulent,  question 
of  fact ;  Huntley  v.  Kingman,  152  U.  S.  534,  88  L.  Ed.  548,  14  Sup.  Ct. 
691,  upholding  failing  debtor's  assignment  for  benefit  of  certain  credi- 
tors; Davis  V.  Schwartz,  155  U.  S.  639,  89  L.  Ed.  294,  15  Sup.  Ct.  240, 
upholding  mortgage  given  for  avowed  purpose  of  preferring  creditor; 
Sioux  City  etc.  Ry.  Co.  v.  Trust  Co.  of  North  America,  82  Fed.  128,  27 
C.  C.  A.  73,  holding  consolidations  and  interventions  do  not  oust  Fed- 
eral jurisdiction,  once  attached;  Bank  of  Commerce  v.  Schlotfeldt,  40 
Neb.  215,  58  N.  W.  728,  holding  transfer  of  all  debtor's  property  to 
preferred  creditor,  not  presumed  fraudulent;  Sandwich  Mfg.  Co.  v. 
Max,  5  S.  D.  132,  24  L.  R.  A.  528,  58  N.  W.  16,  holding  insolvent  debtor 
may  use  his  property  to  pay  preferred  creditors. 
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Distinguished  in  In  re  Thomas,  199  Fed.  234,  holding  void  mortgage 
given  within  four  months  of  bankruptcy  to  secure  pre-existing  debt, 
when  mortgagee  knew  of  insolvency. 

Participation  in  debtor's  fraudulent  intent  invalidating  transfer. 
Note,  31  L.  It.  A.  641. 

Creditor's  right  to  buy  property  from  debtor  to  satisfy  debt.    Note, 
86  L.  B.  A.  335. 

115  T7.  8.  67-69,  29  I^  Ed.  346^  6  Sup.  Ct  1167,  EHBHABDT  ▼.  HOaABOOM. 

One  in  possession  of  public  land,  witlxont  color  of  title,  cannot  question 
validity  of  patent  tlieref or. 

Approved  in  United  States  v.  McLaughlin,  12  Sawy.  199,  30  Fed.  160, 
following  rule ;  Wright  v.  Roseberry,  121  U.  S.  518,  30  L.  Ed.  1048,  -7 
Sup.  Ct.  999,  holding  identification  of  swamp-lands  by  Secretary  of 
Interior,  collaterally  conclusive;  dissenting  opinion  in  Doolan  v.  Carr, 
125  U.  S.  638,  31  L.  Ed.  852,  8  Sup.  Ct.  1238,  majority  holding  officer's 
want  of  power  to  issue  patent,  provable  in  action  at  law. 

United  States  patent^  regular  on  its  face,  cannot,  in  action  at  law,  be 
bold  inoperative  as  to  any  lands  covered  thereby,  upon  parol  testimony  that 
they  had  passed  to  State  under  grant  of  swamp  and  overflowed  landa. 

Approved  in  Burke  v.  Southern  Pacific  R.  R.  Co.,  234  U.  S.  693,  58 
L.  Ed.  1549,  34  Sup.  Ct.  907,  patent  issued  under  railway  land  grant  act 
excepting  mineral  lands  is  conclusive,  on  collateral  attack,  that  lands  arc 
agricultural ;  Le  Marchel  v.  Teagarden,  152  Fed.  666,  refusing  to  set  aside 
action  of  Secretary  of  Interior  in  correcting  clerical  «rror  in  patent;  Le 
Marchel  v.  Teegarden,  133  Fed.  827,  holding  person  attacking  patent 
for  mistake  or  fraud  must  show  fully  all  details  thereof,  before  court 
will  consider  same;  King  v.  McAndrews,  111  Fed.  865,  50  C.  C.  A.  29, 
holding  patent  of  land  within  jurisdiction  of  Land  Department  is  im- 
pervious to  collateral  attacks;  Semer  v.  Auditor  General,  139  Mich. 
574,  95  N.  W.  734,  denying  owner's  right  to  object  to  the  auditor  gen- 
eral's and  land  commissioner's  report  as  to  nature  of  land  delinquent 
for  taxes;  Alluwee  Oil  Co.  v.  Shufflin,  32  Okl.  817,  124  Pac.  18,  lease 
by  full-blood  Cherokee  allottee,  approved  by  Secretary  of  the  Interior 
will  prevail  over  prior  lease  not  so  approved;  Citizens'  Trading  Co.  v. 
Bass,  30  Okl.  953,  120  Pac.  1097,  refusing  to  hold  as  trustee  purchaser 
from  patentee  of  town  lot;  Chandler  v.  Calumet  etc.  Min.  Co.,  149 
U.  S.  90,  37  L.  Ed.  661,  13  Sup.  Ct.  801,  and  McCormick  v.  Hayes,  159 
U.  S.  346, 40  L.  Ed.  175, 16  Sup.  Ct.  42,  both  following  rule;  United  States 
V.  Winona  etc.  Ry.,  67  Fed.  958,  15  C.  C.  A.  96,  holding  Land  Depart- 
ment's decision  conveys  legal  title,  and  is  collaterally  conclusive;  New 
Dnnderbei^  Min.  Co.  v.  Old,  79  Fed.  604,  25  C.  C.  A.  116,  holding  de- 
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partment's  decision  on  mining  claim,  conclusive,  collaterally;  Illinois 
Steel  Co.  V.  Budzisz,  82  Fed.  161,  holding  validity  of  patents  issued 
in  1838,  net  questionable  by  government  or  others;  Blakslee  Mfg.  Co. 
V.  Blakslee 's  Sons,  129  N.  Y.  160,  29  N.  E.  4,  holding  patent  reviewable 
only  in  direct  proceeding,  where  extrinsic  evidence  is  necessary  to  es- 
tablish invalidity;  Winona  etc.  Land  Co.  v.  Ebilcisor,  52  Minn.  324, 
54  N.  W.  94,  arguendo. 

Distinguished  in  Cummings  v.  Powell,  116  Mo.  476,  38  Am.  St.  Rep. 
611,  21  S.  W.  1080,  holding  lack  of  authority  to  convey  title,  on  part  of 
issuing  officers,  provable  by  parol;  Mendota  Club  ▼.  Anderson,  101  Wis. 
490,  78  N.  W.  189,  holding  patent  purporting  to  cover  any  portion  of 
navigable  lake,  void  to  that  extent. 

Duty  devolves  on  Secretary  of  Interior,  as  head  of  Irfmd  Department, 
to  determine  what  landa  are  of  description  granted  by  swamp-Land  acts,  and 
his  decision  is  controlling;  hence,  parol  evidence  is  inadmissible  to  show 
that  lands  covered  by  United  States  patent  to  settler,  under  pre-emption 
laws,  are  such  swamp-lands. 

Approved  in  Foss  v.  Johnstone,  158  Cal.  136,  110  Pac.  301,  reaffirming 
,  rule;  United  States  v.  Chicago  etc.  Ry.  Co.,  218  U.  S.  242,  54  L.  Ed.  1020, 
31  Sup.  Ct.  7,  proceedings  to  bring  lands  under  swamp-land  act  of  1850 
did  not  operate  to  except  them  from  railroad  land  grant,  where  com- 
missioner of  general  land  office  decided  that  lands  were  not  swamp; 
Sawyer  v.  Osterhaus,  212  Fed.  773,  where  land  has  not  been  identified 
and  patented  to  State  under  swamp-land  act,  plaintiff  claiming  through 
State  cannot  show  that  land  was  in  fact  swamp-land;  James  v.  Ger- 
mania  Iron  Co.,  107  Fed.  601,  46  C.  C.  A.  476,  holding  Federal  Land 
Department  is  quasi-judicial  tribunal  invested  with  authority  to  de- 
termine claims  to  public  lands,  and  its  patents  are  impervious  to  col- 
lateral attack;  Small  v.  Lutz,  41  Or.  579,  69  Pac.  827,  holding  determi- 
nation by  Secretary  of  Interior  on  application  for  patent  that  lands 
applied  for.  were  subject  to  homestead,  was  conclusive  against  State 
conveyance  under  swamp-land ;  Lux  v.  Haggin,  69  Cal.  343,  10  Pac.  724, 
holding  evidence  that  land  is  swamp,  admissible  only  where  secretary 
has  failed  to  act;  State  v.  Portsmouth  Sav.  Bank,  106  Ind.  444,  7  N.  E. 
385,  holding  secretary's  decision  as  to  what  were  swamp-lands  conclu- 
sive; South  &  North  Alabama  Ry.  Co.  v,  Gilliam,  85  Ala.  175,  4  South. 
695,  arguendo. 

Distinguished  in  Rogers*  Locomotive  Mach.  Works  v.  American  Emi- 
grant Co.,  164  U.  S.  571,  41  L.  Ed.  557.  17  Sup.  Ct.  191,  denying  au- 
thority of  secretary  to  certify  lands  under  railroad  act  of  1856,  previ- 
ously granted  to  State  by  swamp  grant  of  1850;  Chism  v.  Price,  54 
Ark.  272,  15  S.  W.  1034,  holding  general  Land  Department's  approval 
of  railroad's  selectioui  not  determination  that  lands  had  not  passed 


25  THE  CHARLES  MORGAN.  115 U.S. 69-78 

under  swamp  grants ;  Fuller  v.  Shedd,  161  111.  491,  62  Am.  St.  Rep.  896, 
3S  If.  R.  A.  160,  44  N.  E.  296,  holding  grant  bordering  on  meandering 
lake,  extends  only  to  edge  thereof. 

It  is  duty  of  Secretary  of  Ulterior,  as  head  of  Land  Department,  to 
determine  whether  land  patented  to  settler,  is  of  class  subject  to  settlement, 
under  pre-emption  laws,  and  his  Judgment  is  not  contestable  in  action  at 
law,  by  mere  intruder  without  title. 

Approved  in  Noble  v.  Union  River  etc.  Ry.  Co.,  147  U.  S.  175,  37 
L.  Ed.  127, 13  Sup.  Ct.  274,  holding  decision  of  secretary  that  designated 
railroad  is  entitled  to  right  of  way  over  public  land,  irrevocable  by 
successor;  Chandler  v.  Calumet  etc.  Min.  Co.,  149  U.  S.  89,  37  L.  Ed.  661, 
13  Sup..  Ct.  801,  holding  listing  by  surveyor-general,  and  approval  by 
secretary,  operate  as  adjudication  as  to  what  were  swamp-lands;  Mc- 
Cormick  v.  Hayes,  159  U.  S.  342,  40  L.  Ed.  174,  16  Sup.  Ct.  41,  reaffirm- 
ing holding;  Winona  etc.  Land  Co.  v.  Ebilcisor,  52  Minn.  323,  54  N.  W. 
94,  holding  certification  of  land  to  State,  as  being  with  grant,  irrev- 
ocable. 

Distinguished  in  Lake  Superior  etc.  Ry.  Co.  v.  Cunningham,  44  Fed. 
839,  holding  Land  Department's  approval  of  land  selection,  void,  as  to 
Land  embraced  in  prior  g^nt. 

115  U.  S.  69-78,  29  L.  Ed.  31^  5  Sup.  Ct.  1172,  THE  OHABLES  MORGAN. 

Under  admiralty  rule  24,  Circuit  Court,  may,  in  its  discretion,  pennit 
amendment  of  libel,  so  as  to  include  claim  for  damages,  growing  out  of 
original  cause  of  action,  and  litigated  in  District  Court,  but  rejected  be- 
cause not  spedfled  in  pleadings. 

Approved  in  Munson  S.  S.  Line  v.  Miramar  S.  S.  Co.,  167  Fed.  961, 
965,  93  C.  C.  A.  360,  appeal  in  admiralty  to  Circuit  Court  of  Appeals 
opens  whole  case  for  trial  de  novo;  The  San  Rafael,  141  Fed.  275,  72 
C.  C.  A.  388,  holding  appeal  in  admiralty  vacates  decree  of  District 
Court  and  opens  up  trial  anew;  Gilchrist  v.  Ins.  Co.,  104  Fed.  571, 
44  C.  C.  A.  43,  holding  an  appeal  in  admiralty  from  District  Court  to 
Circuit  Court,  the  cause  is  to  be  tried  de  novo,  as  if  no  decree  had 
been  rendered;  Irvine  v.  The  Hesper,  122  U.  S.  267,  30  L.  Ed.  1178, 
7  Sup.  Ct.  1182,  Levy  v.  The  Thomas  Melville,  37  Fed.  272,  and  Nelson 
V.  White,  83  Fed.  217,  32  C.  C.  A.  166,  all  holding  appeal  in  admiralty, 
practically  trial  de  novo;  Liverpool  etc.  Steam  Co.  v.  Phenix  Ins.  Co., 
129  U.  S.  447,  462,  32  K  Ed.  794,  799,  9  Sup.  Ct.  474,  holding  cause 
may  be  remanded  with  instructions  to  allow  amendment  pleading  for- 
eign law;  The  City  of  New  Orleans,  33  Fed.  685,  allowing  introduction 
of  new  allegations  and  proofs;  The  J.  E.  Trudeau,  54  Fed.  912,  4  C.  C.  A. 
657,  allowing  amendment  paying  interest;  The  Philadelphian,  60  Fed. 
425,  426|  9  C.  C.  A*  54,  holding  amendments  in  matters  of  substance, 
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not  allowable  on  appeal,  in  causes  of  instance;  dissenting  opinion  in 
The  Tokai  Maru,  190  Fed.  458,  111  C.  C.  A.  282,  to  point  that  in  absence 
of  amendment  to  libel  no  new  decree  should  be  entered. 

Distin^ished  in  The  Bencliff,  161  Fed.  911,  88  C.  C.  A.  514,  where 
libel  in  form  and  personam  was  defended,  respondent  was  not  permit- 
ted, after  decision,  to  amend  so  as  to  claim  that  action  in  rem  was 
proper  remedy;  The  Beeche  Dene,  55  Fed.  527,  5  C.  C.  A.  208,  holding, 
on  appeal  in  fifth  circuit,  new  evidence  cannot  be  taken  by  deposition 
de  bene  esse;  The  lona,  80  Fed.  936,  26  C.  C.  A.  261,  holding  amendment, 
after  release  on  stipulation,  setting  up  claim  not  germane  to  original, 
not  allowable. 

Contradictory  declarations  of  witness,  oral  or  written,  made  at  an- 
other time,  cannot  he  used  for  purpose  of  impeaclunent,  untU  witness  has 
been  examined  on  subject,  and  bis  attention  particularly  directed  to  dx- 
cumstances,  in  such  a  way  as  to  give  him  full  opportunity  for  explanation 
or  exculpation. 

Approved  in  Kelly  v.  Stewart,  93  Mo.  App.  57,  holding  witness  not 
impeachable  on  his  controverted  declaration  until  he  has  had  full  oppor- 
tunity for  explanation  and  exculpation,  if  he  desires  to  make  it ;  Barton 
V.  Shull,  70  Neb.  329,  97  N.  W.  294,  holding  witness  may  be  asked 
whether  contradictory  statement  not  made  while  detailing  conversation 
with  third  party ;  Mattox  v.  United  States,  156  U.  S.  246,  89  L.  Ed.  412, 
15  Sup.  Ct.  341,  Nelson  v.  White,  83  Fed.  217,  32  C.  C.  A.  166,  Michigan 
Ins.  Co.  V.  Wich,  8  Colo.  App.  418,  46  Pac.  690,  and  Carder  v.  Primm, 
52  Mo.  App.  108,  all  applying  rule  to  various  facts;  State  v.  Jones,  29 
S.  C.  227,  7  S.  E.  309,  holding  testimony  at  trial  may  be  contradicted 
by  testimony  at  inquest. 

Right  to  impeach  one's  own  witness.    Note,  21  L.  B.  A.  428,  429. 

116  U.  8.  79-87,  29  I^  Ed.  352,  5  Sup.  Ot.  1190,  CIJ^E  T.  BEEOHEB  MFG. 
00. 

Olark  patent  for  blanks  for  carriage  thill  shackles,  is  not  infringed  by 
Smith  patent. 

Approved  in  Heine  Saftey  Boiler  Co.  v.  Anheuser-Busch  Brewing  Co., 
43  Fed.  790,  holding  inventor  merely  changing  form,  should  be  closely 
limited  to  specifications;  Johnson  Co.  v.  Pacific  Rolling  Mills  Co.,  47 
Fed.  589,  holding,  where  patent  is  broader  than  claim,  patentee  pre- 
sumed to  surrender  surplus  to  public. 

Right  to  patent  for  new  method  of  applying  scientific  principle  to 
useful  purpose.    Note,  20  E.  B.  0.  81. 

115  U.  8.  87-96^  29  L.  Ed.  865,  5  Sup.  Ot  1132,  WOLLEN8AE  v.  BEIHER. 

Wollensak  patent  for  transom  lifters  must  be  limited  to  combination 
described  and  claimed. 
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Approved  in  Gage  v.  Kellogg,  23  Fed.  894,  holding  reissue,  expanding 
original  claim,  void ;  WoUensak  v.  Reiher,  28  Fed.  426,  a  like  case ;  Wol- 
lensak  v.  Sargent,  151  U.  S.  224,  88  L.  Ed,  140,  14  Sup.  Ct.  293  (affirm- 
ing 33  Fed.  841,  and  41  Fed.  54),  passing  upon  like  patent;  Heine  Safety 
Boiler  Co.  v.  Anheuser-Busch  Brewing  Co.,  43  Fed.  790,  holding  inventor 
merely  changing  form  of  receptacle  strictly  limited  to  terms  of  claim. 

115  V.  8.  96-102,  29  Ifc  Ed.  850,  5  Sup.  Ot.  1137,  W0IJJ3NSAE  T.  BEIHEB. 

Law  imputes  knowledge,  when  opportunity  and  Interest,  combined  with 
reasonable  caxe,  would  necessarily  impart  it;  hence  patentee  is  presumed 
to  know  at  date  of  issuance  of  patent  whether  same  covers  area  of  his  in- 
vention. 

Approved  in  Chicago  Ry.  Equipment  Co,  v.  Perry  Side  Bearing  Co., 
170  Fed.  974,  reissue  patent  for  side  bearing  for  railway  cars  held  void 
because  of  departure  from  original;  Ives  v.  Sai^ent,  119  U.  S.  661,  80 
L.  Ed.  547,  7  Sup.  Ct.  441,  holding  patentee  neglecting  to  compare  patent 
within  invention  within  three  years  cannot  obtain  valid  reissue;  Am- 
heim  v.  Finster,  26  Fed.  280,  holding  delayed  reissue  void;  dissenting 
opinion  in  Stuart  v.  Farmers'  Bank,  137  Wis.  76,  16  Ann.  Oas.  821,  117 
N.  W.  823,  majority  holding  that  creditor  of  bankrupt  must  have  rea- 
sonable cause  to  believe  that  preference  was  intended. 

Necessity  that  invention  described  in  complete  specification  be 
within  nature  of  invention  indicated  by  the  provisional  specifica- 
tion.   Note,  20  E.  R.  0.  459. 

Failure  to  improve  opportunity  to  acquire  knowledge  aifecting  one^s 
interests,  constitutes  laches,  disabling  party  seeking  to  revive  right  from 
enforcing  it  to  detriment  of  those  who  have  been  led  to  act  as  though  it 
were  abandoned. 

Approved  in  Edison  v.  American  Mutoscope  etc.  Co.,  127  Fed.  362, 
holding  defense  .that  reissue  is  void  on  its  face  when  compared  with 
original  may  be  raised  and  determined  on  demurrer,  both  patents  being 
before  the  court;  New  York  Security  etc.  Co.  v.  Louisville  etc.  JR.  R., 
97  Fed.  233,  holding  regarding  the  exchange  of  old  for  new  bonds,  delay 
of  nine  years  without  reasonable  excuse  bars  right  to  enforce  exchange, 
circumstances  having  materially  changed ;  Kittle  v.  Hall,  24  Blatchf .  188, 
29  Fed.  511,  holding  courts  will  not  entertain  case  where  complainant 
has  delayed  suit  for  infringement  seven  years;  Buffington's  Iron  etc.  Co. 
▼.  Eustis,  65  Fed.  808,  13  C.  C.  A.  143,  and  Adams  Electric  Ry.  Co.  v. 
lindell  Ry.  Co.,  77  Fed.  451,  23  C.  C.  A.  223,  holding  patentee  cannot 
subsequently  extend  claim  to  cover  device  not  claimed  therein. 

Belnae,  for  purpose  of  correcting  mistake  in  original  claim,  must  be^ 
granted  within  reasonable  time,  otherwise  it  may  be  declared  void  pro 
tanto,  In  any  suit  founded  thereon. 
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Approved  in  Pelzer  v.  Meyberg,  97  Fed.  970,  holding  original  patent 
being  absolutely  void  for  any  reason,  an  unexcused  delay  of  twelve 
years  in  applying  for  reissue  constitutes  such  laches,  invalidating  re- 
issue; Electric  Gas  Lighting  Co.  v.  Boston  Electric  Co.,  139  U.  S.  502, 
35  L.  Ed.  260,  11  Sup.  Ct.  693,  holding  unexplained  delay  of  eight  and 
one-half  years  rendered  reissue  invalid ;  WoUensak  v.  Sargent,  151  U.  S. 
227,  38  L.  Ed.  140, 14  Sup.  Ct.  293,  holding  excuse  that  patentee  followed 
solicitor's  advice  insufficient  to  excuse  delay;  Haines  v.  Peck,  26  Fed. 
627,  holding  ignorance  of  patent  laws  no  excuse  for  delay  in  obtaining 
reissue;  Boland  v.  Thompson,  23  Blatchf.  442,  26  Fed.  634,  holding 
ignorance  of  English,  and  ignorance  of  omission  of  claim  from  patent, 
do  not  excuse  twenty-six  months'  delay  in  obtaining  reissue. 

Distinguished  in  Topliff  v.  Topliff,  145  U.  S.  170,  36  L.  Bd.  664,  12 
Sup.  Ct.  8(31,  sustaining  reissue  to  correct  palpable  mistake,  obtained 
within  four  months. 

Question  whetlier  delay  In  an^lylng  fox  reissue,  to  correct  mlitake  In 
original  claim,  Is  unreasonable  Is  for  the  court,  from  all  tlie  circumstances. 
Approved  in  United  Blue-Flame  Oil  Stove  Co.  v.  Glazier,  119  Fed. 
159,  55  C.  C.  A.  553,  holding  delay  of  more  than  five  years  before  apply- 
ing for  reissue  on  ground  of  inadvertence  or  mistake  invalidates  same 
unless  special  circumstances  excuse;  Ives  v.  Sargent,  119  U.  S.  662,  30 
L.  Ed.  548,  7  Sup.  Ct.  441,  holding  three  years'  delay  invalidated  re- 
issue; Hoskin  v.  Fisher,  125  U.  S.  222,  31  L.  Ed.  762,  8  Sup.  Ct.  837, 
holding  nine  years '  delay  invalidated  reissue ;  Wollensak  v.  Sargent,  151 
U.  S.  228,  38  L.  Ed.  141,  14  Sup.  Ct.  294,  holding  eight  years'  delay 
unreasonable ;  Wollensak  v.  Sargent,  33  Fed.  844,  holding  delay  of  eight 
years  invalidated  reissue;  Philadelphia  etc.  Mfg.  Co.  v.  Rouss,  39  Fed. 
274,  and  Peoria  Target  Co.  v.  Cleveland  Target  Co.,  47  Fed.  735,  both 
holding  delays  of  three  years  rendered  reissue  void. 

Where  It  appears  from  Injunction  hlU  that  sole  object  to  reissue  is 
to  enlarge  claims  of  original  patent,  and  over  two  years'  unexplained  delay 
has  taken  place,  question  of  laches  Is  one  of  law,  available  as  upon  general 
demurrer. 

Approved  in  American  Thermos  Bottle  Co.  v.  Semple,  222  Fed.  943, 
944,  dismissing  bill  for  infringement  because  delay  of  more  than  two 
years  in  applying  for  reissue  was  not  excused;  In  re  Starkey,  21  App. 
D.  C.  525,  refusing  reissue  after  six  years  on  ground  that  applicant 
was  unaware  of  narrow  scope  of  his  claims;  Felix  v.  Patrick,  145  U.  S. 
332,  36  L.  Ed.  726,  12  Sup.  Ct.  867,  holding  cause  for  delay  in  asserting 
rights,  must  be  distinctly  averred ;  Leggett  v.  Standard  Oil  Co.,  149  U.  S. 
292,  37  L.  Ed.  741,  13  Sup.  Ct.  904,  holding  reissue,  expanding  original 
claims,  void;  Wollensak  v.  Sargent,  151  U.  S.  229,  38  L.  Ed.  141,  14 
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Sup.  Ct.  294  (afiSrming  33  Fed.  843),  sustaining  demurrer  to  bill  for  in- 
fringement; West.v.  Rae,  33  Fed.  47,  sustaining  demurrer  where  court, 
from  commo^  knowledge  and  examination  of  patent,  sees  that  same  is 
void;  Ligowski  Clay-Pigeon  Co.  v.  American  Clay-Bird  Co.,  34  Fed.  332, 
judicially  noticing  old  and  well-known  deviee;  Heaton-Peninsular  But- 
ton Fastener  Co.  v.  Schlochtmeyer,  69  Fed.  593,  holding  bill  referring 
to  letters  patent  made*  formal  profert  thereof  considered  on  demurrer; 
Post  V.  Beacon  Vacuum  Pump  etc.  Co.,  89  Fed.  4,  32  C.  C.  A.  161,  hold- 
ing Federal  courts  may  consider  defense  of  equitable  estoppel,  when 
assigned  ore  tenus^  under  general  demurrer. 

Miscellaneous.  Miscited  in  Hoe  y.  Kahler,  23  Blatohf.  366,  25  Fed. 
279. 

115  T7.  S.  10^116,  29  L.  Ed.  811,  5  8np.  Ot.  1141,  FBABHBB  ▼.  O'CONNOR. 

Grantee,  under  confirmed  Mexican  grant,  of  specific  quantity  of  land 
In  Oallfomla,  lying  within  larger  area,  was,  untU  segregation  by  govem- 
nwnt,  entitled  to  possession  of  whole  area  as  tenant  In  common,  with  goT- 
emmenty  as  against  strangers. 

Approved  in  McCreery  v.  HaskeU,  119  U.  S,  333,  SO  L.  Ed.  410,  7  Sup. 
Ct.  179,  arguendo. 

Distinguished  in  Northern  Pac.  Ry.  Co.  v.  Hussey,  61  Fed.  234,  9 
C.  C.  A.  463,  holding  land-grant  company  not  tenant  in  common  with 
government,  in  respect  to  unsurveyed  lands  within  its  grant  limits; 
United  States  v.  Northern  Pac.  Ry.  Co.,  6  Mont.  367, 12  Pac.  772,  hold- 
ii^  government  and  railroad  tenants  in  severalty,  under  grant  to  North- 
em  Pacific  railway. 

Where  selections  hy  State,  under  XHilted  States  grant  thereto,  have 
been  approved  by  government,  land  officers  have  no  Jurisdiction  to  review 
regularity  of  proceedings  between  State  and  Its  grantees,  or  Its  locating 
agents,  or  to  determine  whether  State  laws  regarding  sale  of  land8>  have 
been  compiled  with. 

Approved  in  Mower  v.  Fletcher,  116  U.  S.  384,  29  L.  Ed.  694;  6  Sup. 
Ct.  411,  holding  questions  of  irregularity  in  selection  of  lieu  lands  by 
issuance  to  State  of  certified  lists ;  McCreery  v.  Haskell,  119  U.  S.  332, 

30  L.  Ed.  409,  7  Sup.  Ct.  179,  arguendo. 

Xnider  act  of  July  28,  1866,  it  was  duty  of  surveyor-general  of  Callr 
f  ornia  to  extend  lines  of  public  surveys  over  confirmed  Mexican  grants,  upon 
failure  of  grantees  to  have  same  surveyed,  and  after  setting  off  quantity 
confirmed  remainder  not  Included  In  grant  became  subject  to  general  land 
laws. 

Approved  in  Murphy  v.  Tanner,  176  Fed.  543,  100  C.  C.  A.  125,  in 
action  by  patentee  from  United  States  against  mere  homestead  claimant, 
it  is  not  competent  for  latter  to  attack  correctness  of  government  sur- 
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vey ;  McCreery  v.  Haskell,  119  U.  S.  334,  80  L.  Ed.  410,  7  Sup.  Ct.  180, 
holding  land  without  grant  as  surveyed,  subject  to  State  selection  in 
lieu  of  lands  covered  by  grant;  Durand  v.  Martin,  120  U.  S.  369,  80 
L.  Ed.  677,  7  Sup.  Ct.  589,  reaffirming  rule ;  Horsky  v.  Mpran,  21  Mont. 
363,  53  Pac.  1070,  holding  town-site  patent  not  attackable,  collaterally; 
Mower  v.  Fletcher,  116  U.  S.  385,  29  L.  Ed.  594,  6  Sup.  Ct.  412,  arguendo. 

Under  act  of  April  23, 1866,  svareys  of  conflrmed  Mexican  grants  became 
operative  by  approval  of  government  surveyor-general  for  State  and  his 
filing  of  township  plats  in  local  land  office,  and  lands  thereby  excluded 
from  grant  were  thereafter  subject  to  selection  by  State,  or  to  preemption. 

Approved  in  Wilson  Cypress  Co.  v.  Del  Pozo  Y.  Marcos,  236  U.  S.  647, 
59  L.  Ed.  768,  35  Stip.  Ct.  446,  Spanish  land  grant  in  Florida  held  to 
have  become  subject  to  State  taxation  upon  survey  by  surveyor-general 
of  Florida,  though  survey  was  not  approved  by  general  land  office; 
McCreery  v.  Haskell,  119  U.  S.  330,  80  L.  Ed.  409,  7  Sup.  Ct.  178,  hold- 
ing survey  by  surveyor-general  for  State  operative  without  approval  of 
commissioner  of  general  land  office;  Tubbs  v.  Wilhoit,  138  U.  S.  144,  84 
L.  Ed.  890,  11  Sup.  Ct.  282,  approving  same  procedure,  with  respect  to 
swamp-lands. 

Distinguished  in  Wells  County  v.  McHenry,  7  N.  D.  251,  74  N.  W.  242, 
arguendo. 

State's  title  to  lands  selected  by  it  under  government  grant,  listed 
thereto  by  commissioner  of  general  land  office,  is  as  perfect  as  if  resting 
on  patent. 

Approved  in  Donaldson  v.  Wright,  7  App.  D.  C.  61,  refusing  injunc- 
tion to  author  of  bulletin  against  superintendent  of  census  to  prevent 
him  from  publishing  same,  because  it  had  been  altered;  Rio  Grande 
Western  Ry.  Co.  v.  Stringham,  38  Utah,  120,  110  Pac.  871,  on  approval 
by  Secretary  of  the  Interior  of  profile  of  proposed  railroad  through 
public  lands,  title  to  right  of  way  vested  in  railroad  company;  dissent- 
ing opinion  in  Minidoka  etc.  R.  Co.  v.  Weymouth,  19  Idaho,  251,  113 
Pac.  460,  majority  holding  that  railroad  company  might  locate  right  of 
way  over  lands  withdrawn  from  entry  under  reclamation  act  of  June  17, 
1902;  dissenting  opinion  in  Or^on  Short  Line  R.  Co.  v.  Stalker,  14 
Idalio,  400,  94  Pac.  69,  majority  holding  that  right  of  railroad  company 
to  station  grounds  attached  on  filing  of  map  in  local  land  office;  Cragin 
V.  Powell,  128  U.  S.  699,  82  L.  Ed.  568,  9  Sup.  Ct.  206,  holding  courts 
cannot  correct  surveys  of  public  lands,  decisions  of  land  office  being  con- 
clusive, collaterally ;  Williams  v.  United  States,  138  U.  S.  516,  84  L.  Ed. 
1028,  11  Sup.  Ct.  458,  Curtner  v.  United  States,  149  U.  S.  675,  87  L.  Ed. 
894,  13  Sup.  Ct.  990,  Hough  v.  Buchanan,  27  Fed.  329,  and  Garrard  v. 
Silver  Peak  Mines,  94  Fed.  984,  36  C.  C.  A.  603,  all  holding  certified  list 
to  State  transfers  title  effectively  as  patent;  Noble  v.  Union  River  Log- 
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ging  Ry.  Co.,  147  U.  S.  172,  37  L.  Ed-  126, 13  Sup.  Ct.  273,  holding  deter- 
mination of  Secretary  of  Interior  that  designated  railroad  is  entitled  to 
right  of  way  over  public  land  not  revocable  by  successor;  Chandler  v. 
Calumet  etc.  Min.  Co.,  149  U.  S.  92,  37  L.  Ed.  662,  13  Sup.  Ct.  802,  hold- 
ing such  certification,  followed  by  State's  conveyance  to  grantee,  pre- 
sents evidence  of  title,  not  open  to  parol  attack;  McCormick  v.  Hayes, 
159  U.  S.  346,  40  L.  Ed.  175,  16  Sup.  Ct.  42,  and  Rogers  Locomotive 
Mach.  Works  v.  American  Emigrant  Co.,  164  U.  S.  573,  41  L.  Ed.  558, 
17  Sup.  Ct.  192,  holding  parol  evidence  inadmissible  to  show  that  land 
so  certified  was  really  swamp-land;  Deweese  v.  Reinhard,  61  Fed.  778, 
10  C.  C.  A.  55,  and  Schieffery  v.  Tapia,  68  Cal.  186,  8  Pac.  879,  holding 
one  not  in  privity  with  United  States  ca^nnot  attack  listing  to  State; 
Buena  Vista  Petroleum  Co.  v.  Tulare  Oil  etc.  Co.,  67  Fed.  228,  holding 
listing  to  State,  lands  selected  for  agricultural  colleges,  conclusive  de- 
termination that  said  lands  are  such  as  covered  by  grant ;  United  States 
V.  Winona  etc.  Ry.  Co.,  67  Fed.  955,  15  C.  C.  A.  96,  holding  certification 
to  Sfate  for  benefit  of  railroad  has  effect  of  patent ;  Mower  v.  Kemp,  42 
La.  Ann.  1018,  8  South.  832,  holding  lands  so  granted  pass  into  domain 
of  private  prox)erty ;  Broussard  v.  Pharr,  48  La.  Ann.  232, 19  South.  273, 
arguendo. 

Distinguished  in  Cosmos  Exploration  Co.  v.  Gray  Eagle  Oil  Co.,  112 
Fed.  12,  61  L.  R.  A.  2^0,  50  C.  C.  A.  79,  holding  Federal  courts  cannot 
entertain  suit  to  determine  rights  of  parties  to  land,  contest  between 
same  parties  pending  in  Land  Department;  Michigan  Land  etc.  Co.  v. 
Rust,  168  U.  S.  593,  42  L.  Ed.  592, 18  Sup.  Ct.  209,  holding  title  remains 
in  government  where  granting  act  specifically  provides  for  issuance  of 
patent. 

115  T7.  8.  116»  29  L.  Ed.  316^  6  8np.  Ot.  1148,  GOOD  ▼.  O'OONNOB. 
Not  cited. 

115  T7.  8.  116-121,  29  L.  Ed.  809,  5  Snp.  Ct  1166,  GBAT  ▼.  NATIONAI. 
8.  8.  00. 

When  a  corporation  becomes  liable  for  the  debts  of  a  preceding  cor- 
poration or  partnership.    Note,  69  Am.  St.  Rep.  550. 

Liability  of  corporation  purchasing  property  of  another  corporation 
for  torts  of  latter.    Note,  Ann.  Caa.  1916A,  549. 

Prima  facie  evidence  of  ownership  of  ship  from  register.    Note,  24 
E.  R.  C.  214. 

115  T7.  8.  122-136,  29  L.  Ed.  805,  6  8ap.  Ot  626,  BUKOOMBE  COX7NTT  v. 
TOMMET. 

BailroadB  being  legal  highways,  established  for  convenience  of  public, 
intent  of  legislature  to  subject  them  to  ordinary  liens,  will  not  be  pre- 
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snmed;  heace^  North  OaroUna  acts  of  1870,  creathiir  mechanics'  liens  on 
"bnildings — or  any  other  kind  of  property,  not  herein  enmnerated,"  and  of 
1873,  regulating  gales  under  mortgages  hy  corporations,  do  not  create  liens 
on  railroads,  for  work  performed  or  materials  furnished  in  construction 
thereof. 

Approved  in  National  Foundry  etc.  Works  v.  Oconto  City  Water  Sup- 
ply Co.,  113  Fed.  801,  61  C.  C.  A.  466,  holding  pending  Federal  suit  to 
establish  mechanic's  lien,  property  remaining  in  defendant,  does  not 
affect  jurisdiction  of  State  court  to  foreclose  mortgage  on  the  property; 
City  of  Decatur  v.  Southern  Ry.  Co.,  183  Ala.  636,  48  L.  R.  A.  (N.  S.) 
231,  62  South.  867,  assessment  for  street  improvement  against  small  por- 
tion of  railroad  right  of  way  cannot  be  enforced  by  sale  of  that  por- 
tion ;  People  v.  Tax  Commrs.,  174  N.  Y.  442,  67  N.  E.  75,  holding  right 
granted  a  corporation  to  ox)erate  street  railway,  or  to  do  something  in 
such  public  highway,  which  would  otherwise  be  a  trespass,  is  special 
franchise;  Pittsburg  Testing  Lab.  v.  Milwaukee  Electric  etc.  Light  Co., 

110  Wis.  641,  86  N.  W.  694,  holding  lien  may  be  enforced  against  power- 
house of  electric  light  and  street  railway  company,  supplying  city  when 
contract  can  be  fulfilled  without  power-house;  Industrial  etc.  Quaranty 
Co.  V.  Electrical  Supply  Co.,  58  Fed.  741,  holding  general  lien  law  of 
Ohio  gives  no  right  to  lien  ux)on  railroad;  Pennsylvania  Steel  Co.  v^ 
Potts  Salt  etc.  Co.,  63  Fed.  13,  15,  11  C.  C.  A.  11,  similarly  construing 
Michigan  lien  law,  acts  of  1886;  Farmers'  Loan  etc.  Co.  v.  Cape  Fear 
etc.  Ry.  Co.,  73  Fed.  716,  holding  railroad's  mortgage  of  unbuilt  por- 
tion precedes  contractor's  lien  thereon;  Greenwood  etc.  Ry.  Co.  v. 
Strang,  77  Fed.  600,  holding  railroad  not  subject  to  liens,  under  South 
Carolina  lien  law;  Cleveland  etc.  Ry.  Co.  v.  Knickerbocker  Trust  Co., 
86  Fed.  74,  holding  lien  on  railroad  bridge  in  Ohio  obtainable  only 
under  railroad  lien  law;  Eufaula  Water  Co.  v.  Addyston  Pipe  etc.  Co., 
89  Ala.  660,  8  South.  28,  doubting  whether  property  of  water  company 
is  liable  to  execution;  Yellow  River  Imp.  Co.  v.  Wood  County,  81  Wis. 
662,  17  L.  R.  A.  95,  61  N.  W.  1006,  holding  dam  of  quasi-public  river 
improvement  company  improperly  included  in  assessment  of  land  on 
which  located;  Chicago  etc.  Ry.  Co.  v.  Forest  County,  95  Wis.  89,  70^ 
N.  W.  79,  holding  property  necessary  to  operation  of  railroad  not  seiz- 
able  for  taxes;  dissenting  opinion  in  McNeal  Pipe  etc.  Co.  v.  Howland, 

111  N.  C.  632,  633,  20  L.  R.  A.  750,  16  S.  E.  863,  majority  holding  water 
company's  property  liable  to  mechanic's  lien. 

Distinguished  in  City  of  Shreveport  v.  Kansas  City  etc.  Ry.  Co.,  126 
La.  585,  51  South.  651,  enforcing  lien  for  street  work  against  portion  of 
railroad  using  street;  Giant  Powder  Co.  v.  Oregon  Western  Ry.  Co., 
59  Or.  241,  Ann.  Cas,  19130,  93,  117  Pac.  280,  enforcing  lien  on  railroad 
in  favor  of  one  furnishing  materials  to  contractor;  Giant  Powder  Co. 
V.  Oregon  Pac.  Ry.  Co.,  14  Sawy.  565,  42  Fed.  473,  8  L.  R.  A.  705,  holding 
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Oregon  Hen  law  (1885)  includes  railways ;  National  Foundry  etc.  Works 
▼.  Oconto  Water  Co.,  52  Fed.  46,  49,  holding  plant  of  water  company 
in  Wisconsin  is  subject  to  lien  .of  materiahnan  for  piping. 

Property  or  franchise  of  quasi-public  corporation  as  subject  to  sale 
under  execution.    Note,  6  Amu  Oas.  618. 

Application  of  mechanic's  lien  laws  to  railroads.    Note,  7  Amu  Oas. 

270. 
L^al  meaning  of  "any.''    Note,  Ann.  Gas.  1916E,  47. 

115  V.  &  137-142,  29  L.  Ed.  884,  5  Sap.  Ot  1187,  MATFIELD  ▼.  BIOHABDS. 

Fedena  Act  of  June  11,  1864,  suspending  running  of  statute  during  Be- 
iMlUon,  appUes  to  State  as  well  m  Federal  courts,  and  ia  TBlid. 

Approved  in  Brown  y.  Walker,  161 U.  S.  607,  40  L.  Ed.  824, 16  Sup.  Ct. 
651  (but  see  dissenting  opinion  in  161  U.  S.  623,  40  L.  Ed.  880,  16 
Sup.  Ct.  661),  holding  act  of  1893,  protecting  witnesses  before  interstate 
commerce  commission,  extends  to  prosecutions  in  State  courts. 

Waiver  or  tolling  of  statute  of  limitations  or  nonclaim  by  personal 
representative  as  to  indebtedness  of  estate.  Note,  L.  B.  A.  1915B. 
1087. 

116  XT.  S.  143-150,  29  Ifc  Ed.  857,  6  Sup.  Ct.  1177,  SMITH  T.  WOOU'OLK. 

After  final  decree,  parties  are  not  bound  to  take  notice  of  subsequent 
proceedings,  unless  served  with  process,  or  voluntarily  appearing. 

Approved  in  Great  Western  Tel.  Co.  v.  Purdy,  162  U.  S.  336,  40  L.  Ed. 
990,  16  Sup.  Ct.  813,  holding  bill,  subsequent  to  decree  beginning  new 
litigation,  requires  service. 

Conclusiveness  of  judgment    Note,  28  Am.  St.  Rep.  116. 

Service  on  defendants  is  necessary,  where  petition  is  filed  subsequent 
to  final  decree,  instituting  new  litigation  on  new  and  distinct  issues,  not 
raised  by  original  proceedings,  or  properly  raisable  by  amendment  thereto, 
and  between  claimants  in  original  cause. 

Approved  in  ShelBfield  etc.  Ry.  Co.  v.  Newman,  77  Fed.  793,  23  C.  C.  A. 
469,  foUowing  rule;  Englehard-Hitchcock  Co.  v..  Southern  Banking  etc. 
Co.y  162  Fed.  691,  decree  of  foreclosure  cannot  be  reopened  on  petition 
of  third  party  claiming  interest  in  property. 

Distinguished  in  McSherry  v.  McSherry,  113  Md.  403, 140  Am.  St.  Rep. 
428,  77  Atl.  656,  rule  does  not  apply  where  court  retained  jurisdiction 
of  suit  for  divorce  to  determine  amount  of  alimony. 

Service  of  process  constituting  due  process  of  law.  Note,  60  L.  R.  A. 
598. 
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If  one  compUlnaat  can,  under  any  drcmnBtances,  liave  decree  against 
another,  npon  snpplemental  or  amended  bill,  It  must  be  npon  notice  to 
latter.  / 

Approved  in  In  re  Glass,  119  Fed.  511,  holding  specifications  opposing 
a  bankrupt's  discharge,  though  entirely  defective,  may  be  amended  at 
the  discretion  of  the  court;  Phillips  v.  Branch  Mint  Min.  etc.  Co.,  27 
S.  D.  364, 131  N.  W.  313,  defendant  in  miner's  lien  suit,  who  files  cross- 
complaint  to  enforce  lien,  cannot  obtain  judgment  against  codefendant 
mortgagee  without  serving  cross-complaint;  Meyer  v.  Kuhn,  65  Fed.  711, 
13  C.  C.  A.  298,  holding  appearance  of  defendant  to  cross-bill,  as  be- 
tween codefendants,  should  be  enforced  by  service;  Gregory  v.  Pike, 
79  Fed.  522,  25  C.  G.  A.  48,  holding  proceedings  to  enjoin  defendant 
from  prosecuting  any  suits  touching  any  matters  except  certain  equity 
suit  require  service ;  Jewett  v.  Iowa  Land  Go.,  64  Minn.  538,  58  Am.  St. 
Bep.  561,  67  N.  W.  641,  holding  one  defendant  cannot  have  decree 
against  codefendant,  upon  oross-bill,  demanding  affirmative  relief  upon 
new  issues,  without  notice  to  codefendant. 

Judgment  against  partj  who  has  not  been  heard,  and  has  had  no  chance 
to  be  heard,  is  not  a  Judicial  determination  of  his  rights,  or  entitled  to  re- 
spect in  other  conrts. 

Approved  in  New  York  Life  Ins.  Go.  v.  Dunlevy,  241  U.  S.  522,  60 
L.  Ed.  1143,  36  Sup.  Gt.  613,  court  which  had  obtained  jurisdiction  by 
garnishment  to  determine  whether  nonresident  had  valid  claim  against 
life  insurance  compaQy,  could  not  adjudge  assignment  of  policy  invalid 
and  direct  pa3anent  to  insured;  Brooks  v.  Dun,  51  Fed.  147,  holding 
Tennessee  law  authorizing  service  on  any  agent  of  nonresident  corpo- 
ration unconstitutional;  dissenting  opinion  in  Elsasser  v.  Haines,  52 
N.  J.  L.  29, 18  Atl.  1102,  majority  recognizing  foreign  judgment,  founded 
on  recognizance,  on  return  of  two  writs  scire  facias,  nil  habet. 

Gonclusiveness  of  judgment  and  collateral  attack.   Note,  94  Am.  Dec 
769. 

Bar  of  principal  debt  as  bar  to  foreclosure  of  mortgage  or  deed  of 
trust.    Note,  21  L.  R.  A.  660. 

The  statutes  of  Arlransas  do  not  antborlze  service  of  process  by  letter 
or  on  attorney. 

Approved  in  Old  Dominion  Gopper  Mining  etc.  Go.  v.  Bigelow,  203 
Mass.  209,  40  L.  R.  A.  (N.  S.)  814,  89  N.  E.  215,  arguendo. 

Necessity  for  color  of  title,  not  expressly  made  a  condition  by  stat- 
ute, in  adverse  possession.    Note,  15  L.  It.  A.  (N.  S.)  1194. 

Miscellaneous.  Gited  in  United  States  Gypsum  Go.  v.  Hoxie,  172  Fed. 
505,  new  defendants  cannot  be  brought  into  suit  in  Federal  court  by 
cross-bilL 
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115  U.  S.  151-160,  29  Ifc  Ed.  336,  5  Sup.  Ot.  1181,  PHHiLTPI  ▼.  PHELIJFE. 
Statute  of  Umitatioiis  does  not  mn  against  eziiress  trnst. 
Approved  in  Stimis  v.  Stimis,  54  N.  J.  Eq.  23,  33  Atl.  470,  and  Ray- 
mond V.  Flavel,  27  Or.  235,  40  Pac.  163,  both  following  rule;  Patterson 
V.  Hewitt,  11  N.  M.  42,  55  L.  R.  A.  658,  66  Pac.  565,  denying  nonresident 
parties  to  original  location  agreement  right  to  enforce  accounting  as  to 
ores  discovered  years  after  nonresidents  left  State;  Felkner  v.  Dooly, 
28  Utah,  239,  78  Pac.  366,  barring  action  by  beneficiary  to  recover  pro- 
ceeds, delayed  four  years  after  notice  of  trustee  claim. 

Application  of  statute  of  limitations  as  between  trustee  and  bene- 
ficiary of  express  trust.    Note,  8  Ann.  Oas.  200. 

Wben  tmst  Is  repudiated  by  tmsteeB,  onequiTOcal  words  and  acts,  so 
brooglit'  to  beneficiary's  notice  that  he  is  called  upon  to  assert  bis  equitable 
rights,  statute  of  limitations  begins  to  ruL 

Approved  in  Ruckman  v.  Cox,  63  W.  Va.  76,  59  S.  E.  761,  reaffirming 
rule;  Benson  v.  Dempster,  183  111.  309,  55  N.  E.  655,  holding  heirs  of 
allied  trustee  claiming  ownership  of  the  trust  property,  such  was  re- 
nunciation of  trust,  and  limitations  began  to  run  from  such  time;  New- 
ton V.  Rebenock,  90  Mo.  App.  695,  holding  cestui  que  trust  sui  juris 
precluded  maintaining  action  against  trustee  for  breaches  which  he  or 
she  induced  trustee  to  commit,  on  ground  of  waiving  performance; 
Boydstun  v.  Jacobs,  38  Nev.  179,  147  Pac.  449,  where  cestui  received 
deed  from  trustee  which  did  not  include  property  in  question  and  per- 
mitted him  to  collect  rents  for  nine  years,  trust  was  repudiated ;  Speidel 
V.  Henrici,  120  U.  S.  386,  80  L.  Ed.  719,  7  Sup.  Ct.  611,  Naddo  v.  Bardon, 
47  Fed.  790,  De  Mares  v.  Gilpin,  15  Colo.  83,  24  Pac.  570,  Raymond  v. 
Flavel,  27  Or.  237,  40  Pac.  163,  and  Wood  v.  Fox,  8  Utah,  401,  32  Pac. 
52,  all  following  rule;  Starkey  v.  Fox,  52  N.  J.  Eq.  768,  29  AtL  215, 
where  open  and  exclusive  possession  was  sought  to  be  defeated  as  a 
trust. 

Statute  of  limitations  as  between  trustor  and  trustee.    Note,  99 
Am.  Dec.  389,  391,  392. 

Running  of  limitations  in  case  of  breach  of  fiduciary  duty.    Note, 
16  £.  R.  0.  270. 

It  is  general  rule,  prevailing  in  Alabama,  apart  ftom  statute  of  Umita- 
tUms,  that  lapse  of  twenty  years  ftom  time  proceedings  could  have  been 
Institated  for  settlement  of  trust,  during  wbich  trustee  has  not  admitted 
tmst,  creates  presumption  of  settlement. 

Approved  in  Ware  v.  Galveston  City  Co.,  146  U.  S.  116,  36  L.  Ed.  910, 
13  Sup.  Ct.  38,  where  delay  was  of  thirty-five  years;  Alsop  v.  Riker, 
165  U.  8.  460,  89  L.  Ed.  222,  15  Sup.  Ct.  166,  holding  equity  may  refuse 
relief  for  delay  of  less  time  than  period  of  limitations;  Westenf elder 
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V.  Green,  78  Fed.  895,  holding  rights  of  liens  barred  by  lapse  of  twenty 
years,  with  adverse  possession;  Girard  v.  Futterer,  84  Ala.  324,  4  South. 
293,  holding  presumption  of  payment  of  legacies  by  executor  does  not 
arise  until  lapse  of  twenty  years;  Semple  ▼.  Glenn,  91  Ala.  262,  24 
Am.  St.  Rep.  901,  9  South.  267,  applying  rule  to  suit  against  stockholder 
for  balance  unpaid  on  stock. 

Period  of  limitation    of    action  on  bond  or  mortgage.    NotSi    16 
E.  R.  0.  312. 

116  U.  8.  163-188,  29  K  Ed.  860,  6  Snp.  Ot.  1,  LAlflAR  ▼.  McOUUdOOH. 

Under  Beylsed  Statutes,  section  1059,  making  remedy  for  onlawfol  tak- 
ing of  property,  under  Captured  and  Abandoned  Property-  Act^  excluslTely 
In  Court  of  Claims,  suit  against  Sacretary  of  Treasury  by  alleged  owner, 
otber  than  In  Court  of  Claims,  is  barred. 

Cited  in  National  Bank  of  Redemption  ▼.  Rutledge,  84  Fed.  409, 
arguendo. 

115  U.  8.  18»-212,  29  L.  Ed.  S66^  6  Sup.  Ct  12,  ZTOBBINaTOK  ▼.  WBIOHT. 
In  contracts  of  merchants,  time  is  of  the  essence. 
Approved  in  Connell  Bros.  Co.  v.  H.  Diederichsen  &  Co.,  213  Fed.  741, 
130  C.  C.  A.  251,  contract  for  sale  of  flour  to  be  shipped  by  steamer 
mailing  in  February  was  broken  when  steamer  did  not  sail  until  March 
8th;  Youghiogheny  ft  0.  Coal  Co.  v.  Verstine,  Hibbard  ft  Co.,  176 
Fed.  975,  where  coal  was  to  be  delivered  in  installments,  payment  to 
be  made  about  15th  of  month  following  delivery,  failure  to  make  pay- 
ment excused  further  delivery;  Pike's  Peak  Hydro-Electric  Co.  v.  Power 
ft  Min.  Mach.  Co.,  165  Fed.  185,  92  a  C.  A.  392,  provision  written  in 
contract  that  'Hime  is  of  the  essence  of  this  contract"  controlled  state- 
ment in  printed  form  that  contractor  should  not  be  liable  for  delays; 
Henderson  v.  McFadden,  112  Fed.  394,  50  C.  C.  A.  304,  holding  if  time 
appears,  on  fair  construction  of  contract,  to  be  essence  of  same,  the 
stipulations  in  regard  to  it  will  be  held  conditions  precedent;  Claus 
Shear  Co.  v.  Alabama  Barber  Supply  Co.,  1  Ala.  App.  666,  56  South  50, 
where  contract  called  for  shipment  by  seller  ''immediately"  after  latter 
part  of  certain  month,  time  was  of  essence;  Augusta  Factory  v.  Mente 
ft  Co.,  132  Ga.  511,  64  S.  E.  557,  time  held  to  be  of  essence  of  contract 
for  delivery  to  sugar  refinery  of  cotton  cloth  for  packing  of  its  products ; 
Gude  ft  Walker  v.  J.  F.  BaUey  Co.,  4  Ga.  App.  229,  61  S.  E.  137,  pur- 
chasers of  lumber  held  entitled  to  damages  for  delay  in  delivery;  Ohio 
Valley  Buggy  Co.  v.  Anderson  Forging  Co.,  168  Ind.  599,  11  Ann.  Oas. 
1045,  81  N.  E.  577,  buyer  of  goods  under  contract  to  pay  for  each  suc- 
cessive installment  within  sixty  days  after  delivery  cannot  recover  for 
breach    after   having   repeatedly  failed  to  make  payments;  Redlanda 
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Orange  Growers'  Assn.  v.  Gorman,  161  Mo.  212,  61  S.  W.  823, 
holding  oranges  shipped  subsequently  to  contracted  time  and  ac- 
cepted without  protest,  prices  having  fallen,  acceptance  did  not  waive 
claim  for  damages,  time  of  shipment  being  warranty ;  Denton  v.  Mclnnis, 
85  Mo.  App.  556,  holding  time  being  essence  of  contract,  delay  in  ship- 
ment for  fourteen  days  was  unreasonable  delay,  violative  of  contract 
and  authorized  defendant  to  repudiate  it;  Peace  River  Phosphate  Co,  v. 
Grafflin,  58  Fed.  551,  holding  plea  alleging  that  vessels  did  not  sail  at 
times  agreed,  good  in  action  on  contract;  Foerderer  v.  Moors,  91  Fed. 
479,  33  C.  C.  A.  641,  holding  authorization  of  drafts  in  payment  of 
merchandise  to  be  shipped  does  not  include  merchandise  already  shipped. 
Distinguished  in  Guerini  Stone  Co.  v.  Carlin  Construction  Co.,  240 
U.  S.  281,  60  L.  Ed.  643,  36  Sup.  Ct.  307,  failure  to  make  payments  held 
not  breach  of  contract  where  contract  did  not  specify  amounts  thereof; 
United  Press  Assns.  v.  National  Newspapers'  Assn.,  227  Fed.  197,  failure 
to  make  weekly  payments  for  news  reports  did  not  entitle  plaintiff,  on 
discontinuance  of  service,  to  recover  future  profits ;  Henningsen  v.  Tono- 
pah  etc.  R.  Co.,  33  Nev.  249,  254,  255,  260,  Ann.  Gas.  1913D,  1008,  111 
Pac.  42,  44,  46,  where  seller  entitled  to  payment  upon  delivery  of  in- 
stallments accepted  payments  at  various  later  times  until  there  was 
doubt  as  to  exact  amount  due,  he  could  not  rescind  contract  without 
presenting  statement  of  amount  due;  Alpha  Portland  Cement  Co.  v. 
Oliver,  125  Tenn.  138,  Ann.  Gas.  1913G,  120,  38  L.  B.  A.  (N.  S.)  416» 
140  S.  W.  596,  where  contract  provides  for  delivery  in  monthly  install- 
ments and  payment  for  each  installment,  seller  may  treat  contract  as 
at  an  end  on  failure  to  make  payment;  Beck  &  Pauli  Lith.  Co.  v.  Colo- 
rado Milling  Co.,  52  Fed.  702,  3  C.  C.  A.  248,  holding  time  not  of  essence 
of  contract  for  work  and  labor  requiring  artistic  skill;  Cent.  Appala- 
chian Co.  V.  Buchanan,  73  Fed.  1012,  20  C.  C.  A.  33,  vendee  cannot 
avoid  payment  of  contract  price  for  installments  received  and  used. 

In  mercantile  contracts,  statements  descriptive  of  subject  matter,  or  of 
some  material  incident,  such  as  time  or  place  of  shipment,  is  ordinarily  to 
be  regarded  as  a  warranty,  or  condition  precedent,  upon  failure  or  non- 
performance of  which  party  aggrieved  may  repudiate  whole  contract. 

Approved  in  Roxford  Knitting  Co.  v.  Hamilton  Mfg.  Co.,  205  Fed. 
848,  124  C.  C.  A.  44,  purchaser  entitled  to  rescind  when  yam  furnished 
was  unfit  for  known  purpose  for  which  it  was  intended;  Gund  v.  Logan, 
187  Fed.  934,  109  C.  C.  A.  654,  contract  for  purchase  of  corporate  stock 
is  not  satisfied  by  delivery  of  temporary  receipt  for  stock  subscription; 
Ankeny  v.  Richardson,  187  Fed.  555,  109  C.  C.  A.  316,  he  who  commits 
first  breach  of  contract  cannot  charge  other  contracting  party  with 
subsequent  breach;  Malcomson  v.  Reeves  Pulley  Co.,  167  Fed.  943,  93 
C.  C.  A.  339,  place  of  inspection  held  to  be  of  essence  of  contract; 
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Alpena  Portland  Cement  Co.  v.  Backus,  156  Fed.  947,  84  C.  C.  A.  444, 
seller  entitled  to  rescind  where  buyer  did  not  give  notice  of  shipment 
as  required  by  contract ;  Mutual  etc.  Life  Assn.  v.  Austin,  142  Fed.  401, 
6  L.  R.  A.  (N.  S.)  1064,  73  C.  C.  A.  498,  denying  insurer's  right  to  con- 
test policy  outstanding  five  years,  on  ground  policy  delivered  to  insured 
in  bad  health ;  National  Surety  Co.  v.  Long,  125  Fed.  892,  60  C.  C.  A. 
623,  holding  one  committing  first  substantial  breach  of  contract  cannot 
maintain  an  action  against  other  contracting  party  for  subsequent  fail- 
ure of  performance;  Loudenback  Fertilizer  Co.  v.  Tennessee  Phosphate 
Co.,  121  Fed.  305,  61  L.  B.  A.  402,  58  C.  C.  A.  220,  holding  substitution 
of  acid  phosphate  for  rock  previously  used  and  contracted  for  was  a 
substantial  breach  of  the  contract;  Hull  Coal  etc.  Co.  v.  Empire  Coal 
etc.  Co.,  113  Fed.  269,  260,  51  C.  C.  A.  213,  holding  the  two  words  not 
being  synonymous,  "suspended"  not  meaning  "postponed,"  the  pre- 
sumption is  the  parties  understood  the  meaning  of  the  words  used; 
Monarch  Cycle  Mfg.  Co.  v.  Royer  Wheel  Co.,  106  Fed.  329,  330,  44 
C.  C.  A.  523,  holding  contract  for  sale  and  purchase  of  two  thousand 
bicycles  at  specified  prices,  monthly  shipments  specified  by  purchaser, 
is  an  entire  contract;  St.  Louis  Paper  Box  Co.  v.  Hubinger  Bros.  Co., 
100  Fed.  599,  40  C.  C.  A.  577,  holding  contract  for  five  million  starch 
cartons,  providing  if  vendee  should  "receive  some  not  up  to  sample** 
he  should  return  them,  "some"  meant  small  or  inconsiderable  number; 
McFadden  v.  Henderson,  128  Ala.  230,  29  South.  642,  holding  time  is 
not  essence  of  contract  unless  expressly  made  so,  or  naturally  follows 
from  the  circumstances  of  the  particular  case;  Moran  v.  Wagner,  28 
App.  D.  C.  321,  322,  under  contract  for  monthly  delivery  of  given  num- 
ber of  carloads  of  oats,  buyer  may  rescind  entire  contract  if  any 
shipment  is  below  specified  quality;  Henderson  Elev.  Co.  v.  North 
Greorgia  Milling  Co.,  126  Ga.  282,  55  S.  E.  52,  regarding  words  descrip- 
tive of  subject  matter  of  sale  and  time  of  shipment  as  warranties; 
Quarton  v.  American  Law  Book  Co.,  143  Iowa,  522,  32  L.  B.  A.  (N.  S.)  1, 
121  N.  W.  1011,  when  set  of  law  books  was  to  be  delivered  and  paid 
for  in  installments,  continued  failure  of  buyer  to  make  payments  held 
to  justify  rescission;  Newton  v.  Bayless  Fruit  Co.,  155  Ky.  444,  159 
S.  W.  970,  purchaser  of  five  carloads  of  oranges  might,  after  receiving 
and  paying  for  two  carloads,  refuse  to  take  remainder  because  of  un- 
merchantable quality  of  those  already  furnished;  Enterprise  Mfg.  Co. 
v.  Oppenheim  etc.  Co.,  114  Md.  400,  402,  38  L.  R.  A.  (N.  S.)  548,  79  Atl. 
1011,  1012,  where  contract  for  sale  of  cotton  goods  called  for  weekly 
deliveries  of  "firsts,"  deliveries  of  "seconds"  warranted  rescission  by 
buyer;  Woldert  Grocery  Co.  v.  Pillman,  191  Mo.  App.  26,  176  S.  W.  459, 
contract  for  sale  of  strawberries  not  satisfied  by  shipment  from  another 
place  and  inspection  by  another  inspector  from  that  specified  in  contract ; 
Laswell  v.  National  Handle  Co.,  147  Mo.  App.  529, 126  S.  W.  979,  contract 
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for  sale  of  handles  held  to  be  rescinded  by  buyer's  refusal  to  accept  cer- 
tain kind  of  handle,  though  specified  in  contract;  Batavia  v.  St.  Louis 
Southwestern  Ry.  Co.,  126  Mo.  App.  15, 103  S.  W.  141,  in  order  to  make 
contract,  acceptance  must  be  of  very  terms  proposed ;  Mette  &  Kanne  Dis- 
tilling Co.  V.  Lowrey,  39  Mont.  130, 101  Pac.  968,  goods  held  not  to  be  of 
brand  and  quality  ordered;  Wolfert  v.  Caledonia  Springs  Ice  Co.,  195 
K.  Y.  125,  21  L.  B.  A.  (N.  S.)  864,  88  N.  E.  26,  substantial  faUure  by  ice 
company  to  deliver  ice,  desired  by  dealer,  on  particular  day  entitled  dealer 
fco  rescind  contract  as  entirety;  Corinthian  Iiodge  No.  230  v.  Smith,  147 
N.  C.  246,  61  S.  E.  50,  i)ersons  who  have  contracted  to  lease  store  held 
entitled  to  refuse  same  because  it  was  not  steam-heated  at  time  stipu- 
lated; Sunshine  Cloak  etc.  Co.  v.  Roquette  Bros.,  30  N.  D.  150,  152 
N.  W.  362,  delay  of  more  than  month  in  delivering  certain  ladies'  cloaks 
and  coats  held  to  justify  rescission;  Lodwick  Lumber  Co.  v.  E.  A.  Butt 
Lumber  Co.,  35  Okl.  806,  131  Pac.  921,  purchaser  of  lumber  not  bound 
to  accept  delivery  from  another  lumber  company  and  at  another  place 
from  that  contracted  for;  Fountain  City  Drill  Co.  v.  Lindquist,  22  S.  D. 
11,  114  N.  W.  1099,  buyer  of  machinery,  under  contract  requiring  it  to 
be  shipped  on  or  about  certain  date  in  mixed  car,  rightly  refused  to  ac- 
cept machinery  shipped  by  local  freight  six  weeks  later;  dissenting  opin- 
ion in  Gardiner  v.  McDonogh,  147  Cal.  527,  81  Pac.  969,  majority  holding 
where  beans  were  sold  by  description,  title  passed  by  delivery  protecting 
bona  fide  purchaser  from  vendee ;  Filley  v.  Pope,  115  U.  S.  219,  29  L.  Ed. 
873,  6  Sup.  Ct.  21,  following  rule ;  Pope  v.  AUis,  115  U.  S.  372,  29  L.  Ed. 
398,  6  Sup.  Ct.  72,  holding  undertaking  that  article  to  be  subsequently 
made  shall  possess  certain  qualities,  a  condition  precedent;  Crane  Co. 
v.  Columbus  Constr.  Co.,  73  Fed.  993,  20  C.  C.  A.  233,  holding  vendee 
cannot  repudiate  as  to  part  of  goods  and  enforce  as  to  remainder; 
Cleveland  Rolling  Mill  v.  Rhodes,  121  U.  S.  261,  30  L.  Ed.  922,  7  Sup.  Ct. 
885,  statement  that  iron  was  to  be  shipped  during  navigating  season 
of  1881;  Gray  v.  MOore,  37  Fed.  267,  holding  time  and  situation  of  ves- 
sel materially  essential  parts  of  contract  of  charter-party;  Wilfred  v. 
Myers,  40  Fed.  174,  representations  as  to  cubical  capacity  of  vessel; 
The  B.  F.  Bruce,  50  Fed.  123,  holding  party  charging  himself  b/  charter 
with  obligation  must  make  it  good;  Beck  ft  Pauli  Lith.  Co.  v.  Colorado 
Milling  Co.,  52  Fed.  703, 3  C.  C.  A.  248,  holding  statement  of  time  of  ship- 
ment, condition  precedent;  Cresswell  Ranch  etc.  Co.  v.  Martindale,  63  Fed. 
88,  11  C.  C.  A.  33,  holding  right  to  rescind  for  nonperformance,  by  other 
party,  not  dependent  on  latter 's  good  faith;  Wiley  v.  Athol,  150  Mass. 
435,  6  L.  B.  A.  345,  23  N.  E.  316,  holding  acceptance  of  substantial  per- 
formance with  knowledge,  waiver  of  right  to  rely  on  condition  pre- 
cedent; Griggs  V.  Moors,  168  Mass.  364,  47  N.  E.  131,  holding  plaintiff's 
compliance  with  substantial  part  of  agreement  will  not  justify  holding 
condition  precedent  an  independent  agreement;  Lake  v.  McElfatrick,  139 
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N.  T.  357,  34  N.  E.  925,  holding  plaiutiff  suing  architeet  for  damages 
from  defective  plans  most  show  compliance  therewith;  Conway  v.  Fitz- 
gerald, 70  Vt.  106,  39  Atl.  635,  holding  failure  to  deliver  fall  amount 
in  first  year  justifies  rescission  of  contract. 

Distinguished  in  Lovell  v.  Isidore  Newman  &  Son,  192  Fed.  756,  113 
C.  G.  A.  39,  consignees  held  to  have  waived  objection  to  time  and  manner 
of  shipment;  El  Dorado  Oil  Wks.  Co.,  v.  Soci^t6  Commerciale  De 
L 'Oceanic,  182  Fed.  197,  104  C.  C.  A.  561,  one  who  contracted  to  pur- 
chase cargo  of  vessel  could  not  refuse  to  receive  same  because  vessel 
deviated  from  voyage  set  forth  in  contract ;  Lewis  v.  New  York  Life  Ins. 
Co.,  181  Fed.  436,  80  L.  R.  A.  (N.  S.)  1202,  104  C.  C.  A.  181,  breach 
of  provision  in  life  policy  giving  insured  right  to  borrow  money  thereon 
does  not  justify  rescission ;  American  Bonding  ft  Trust  Co.  v.  Baltimore 
ft  0.  S.  W.  R.  R.  Co.,  124  Fed.  888,  60  C.  C.  A.  52,  holding  where 
clause  in  construction  contract  permits  withholding  of  estimates  to 
pay  bonds,  such  would  not  be  breach  of  contract  if  not  wrongful;  Gay 
Oil  Co.  V.  Roach,  93  Ark.  456,  187  Am.  St  Bep.  95,  27  L.  R.  A.  (K.  8.) 
914,  125  S.  W.  123,  expression  ''guarantee  against  leakage''  in  con- 
tract for  sale  of  oil  did  not  give  purchaser  right  to  reject,  but  only  to 
recoup  for  damages;  Law  v.  San  Francisco  Gas  etc.  Co.,  168  Cal.  116, 
Ann.  Gas.  1915D,  842,  142  Pac.  53,  where  defendant  contracted  to  fur- 
nish steam  for  three  buildings  owned  by  same  parties  and  consented 
to  assignment  of  contract  on  sale  of  two  of  them,  it  still  remained 
bound  to  furnish  steam  for  third  building;  McCurry  v.  Purgason,  170 
N.  C.  468,  87  S.  E.  246,  recovery  on  quantum  meruit  may  be  allowed 
when  contract  has  been  mutually  abandoned;  Watts  v.  Camors,  115 
U.  S.  360,  29  L.  Ed.  408,  6  Sup.  Ct.  93,  holding  charter-party  statement 
of  tonnage  of  designated  vessel  not  a  condition  precedent;  Culliford 
V.  Gomila,  128  U.  S.  158,  32  L.  Ed.  889,  9  Sup.  Ct.  57,  holding  court 
not  bound  to  give  effect  to  provisions  omitted  by  parties;  Harrison  v. 
Fortlage,  161  U.  S.  63,  40  L.  Ed.  618,  16  Sup.  Ct.  489,  holding  provision 
for  shipment  on  certain  vessel  does  not  require  arrival  on  same;  Ger- 
man Sav.  Inst.  V.  De  La  Vergne  Refrigerating  Mach.  Co.,  70  Fed.  154, 
17  C.  C.  A.  34,  holding  party  retaining  benefit  of  substantial  perform- 
ance after  technical  default  cannot  defeat  action  for  specific  perform- 
ance. 

Implied  warranty  on  sale  of  goods  by  description.    Note,  23  E.  R.  0. 

462. 

• 
Contract  for  purchase  of  five  thousand  tons  of  rails,  to  be  shipped  at 

**t9,te  of  about  one  thousand  tons  per  month,"  Is  single,  and  provisions  as 

to  shipping  in  different  months,  and  payment  for  each  shipment  on  deUverj, 

do  not  make  contract  severable. 


41  NORRINGTON  v.  WRIGHT.        U5  U.  8. 188-212 

Approved  in  In  re  Stern,  116  Fed.  606,  64  C.  C.  A.  60,  holding  peti- 
tion for  involuntary  bankruptcy  maintainable  where  contract  for  fur- 
nishing one  thousand  tons  ice  a  year  at  sixty  dollars  was  broken,  excess 
of  ninety  dollars  per  ton  being  charged;  L.  Bucki  &  Son  Lumber  Co. 
V.  Atlantic  Lumber  Co.,  109  Fed.  415,  48  C.  C.  A.  465,  holding  contract 
is  entire,  calling  for  monthly  shipment  of  logs  for  period  of  eight  years, 
though  breaches  of  minor  stipulations  might  warrant  suit  for  damages; 
Crane  v.  Crane  &  Co.,  105  Fed.  873,  46  C.  C.  A.  96,  holding  failure  of 
plaintiffs  to  pay,  within  customary  period,  the  price  of  each  delivery 
did  not  avoid  contract  until  defendants  distinctly  attempted  rescission; 
World's  Fair  Min.  Co.  v.  Powers,  12  Ariz.  294,  100  Pac.  960,  applying 
rule  to  provision  for  deposit  of  ore  proceeds  in  contract  for  purchase  of 
mine;  Los  Angeles  Gkis  ft  Electric  Co.  v.  Amalgamated  Oil  Co.,  166  Cal. 
781, 106  Pac.  58,  contract  of  oil  company  to  sell  all  crude  oil  needed  by 
gas  company,  at  fixed  price  per  barrel,  payments  to  be  made  on  16th 
of  each  month,  held  entire ;  Bamberger  Bros.  v.  Burrows,  145  Iowa,  450, 
124  N.  W.  337,  whether  contract  for  sale  of  goods  was  entire  or  several 
is  held  to  be  question  for  jury;  Pacific  Timber  Co.  v.  Iowa  Windmill 
etc.  Co.,  135  Iowa,  312,  112  N.  W.  772,  contract  for  purchase  of  car  of 
lumber  held  entire,  so  that  purchaser  could  not  accept  part  of  lumber 
and  reject  rest;  Inman  Mfg.  Co.  v.  American  Cereal  Co.,  124  Iowa,  741, 
100  N.  W.  862,  holding  contract  to  build  and  install  several  machines, 
although  some  used  independent,  entire;  Eastern  Forge  Co.  v.  Corbin, 
182  Mass.  592,  66  N.  E.  420,  holding  seller's  rescission  of  contract  for 
sale  of  iron,  buyer  not  paying  previous  shipment,  acceptance  of  check 
after  rescission  not  a  waiver  of  breach;  Ross-Meehan  Foundry  Co.  v. 
Roger  Wheel  Co.,  113  Tenn.  374,  378,  68  L.  R.  A.  829,  83  S.  W.  168, 169, 
declaring  contract  to  deliver  for  three  years  all  castings  required,  pay- 
ment sixty  days  after  delivery,  entire;  Clark  v.  Wheeling  Steel  Works, 
53  Fed.  497,  3  C.  C.  A.  600,  holding  contract  for  future  delivery  in  fixed 
installments,  at  stipulated  times,  payment  after  each  delivery,  nonsepa- 
rable;  Cresswell  Ranch  etc.  Co.  v.  Martindale,  63  Fed.  86,  11  C.  C.  A. 
33,  Cheny ^  Valley  Iron  Works  v.  Florence  Iron  River  Co.,  64  Fed.  572, 
12  C.  C.  A.  306,  and  Providence  Coal  Co.  v.  Coxe,  19  R.  I.  381,  35 
AtL  211,  all  holding  provisions  as  to  different  shipments  and  payments 
do  not  make  contract  severable;  Campbell  Mfg.  Co.  v.  Marsh,  20  Colo. 
31,  36  Pac.  802,  holding,  upon  noncompliance  with  substantial  part  of 
indivisible  contract,  buyer  may  rescind  whole;  Olmstead  v.  Bach,  78 
Md.  144,  44  Am.  St.  Bep.  276,  22  L.  B.  A.  76,  27  AtL  503,  holding  con- 
tract  for  employment  by  year,  wages  weekly,  indivisible. 

Distinguished  in  J.  W.  Ellison,  Son  &  Co.  v.  Flat  Top  Grocery  Co.,  69 
W.  Va.  384,  38  L.  B.  A.  (N.  S.)  539,  71  S.  E.  393,  in  contract  for  sale 
of  two  hondred  carloads  of  hay,  to  be  delivered  and  paid  for  in  monthly 
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installments  of  seventeen  carloads,  buyer  cannot  rescind  for  defect  in 
quality  of  some  of  hay. 

Disapproved  in  Longfellow  v.  Hufi^an,  55  Or.  486,  104  Pac.  962,  con- 
tract to  sell  all  lambs  to  be  raised  from  certain  band  of  sheep  held  to 
be  severable. 

Entirety  of  contract  of  sale  with  successive  deliveries.    Note,  64 
Am.  Bep.  624. 

Contract  for  purchase  of  five  thoasand  tons  of  rails,  to  be  sblpped  at 
rate  "of  about  one  thousand  tons  per  month,"  the  whole  within  six  months, 
requires  shipment  of  about  one  thousand  tons  each  month,  allowing  slight 
deficiencies  to  be  made  up  in  each  month,  and  la  not  satisfied  by  shipment 
of  one-sixth  of  total  each  month. 

Approved  in  Browne  v.  Paterson,  165  N.  Y.  466,  470,  59  N.  E.  298,  299, 
holding  from  facts  and  technical  construction  the  words  ''bought  to  be 
a  March  and  or  April  shipment"  did  not  bind  plaintiff  to  ship  goods 
during  those  months. 

Where  engagement  is  to  furnish  goods  of  a  certain  quality  or  character, 
to  a  certain  amount,  quality  specified  is  material,  and  governs  contract,  and 
addition  o/  words  "more  or  less**  or  "about,"  is  only  to  provide  against 
accidental  variations  from  slight  and  unimportant  ezcesMs  or  defldendeB 
in  number,  measure  or  weight. 

Approved  in  Pine  River  Logging  &  Improvement  Co.  v.  United  States, 
186  U.  S.  289,  46  L.  Ed.  1169,  22  Sup.  Ct.  924,  holding  contracts  to  de- 
liver certain  quantity  of  dead  timber  do  not  authorize  cutting  large  ex- 
cess, because  of  the  words  ''about"  or  "more  or  less";  Hadley-Dean 
Plate  Glass  Co.  v.  Highland  Glass  Co.,  143  Fed.  243,  74  C.  C.  A.  462, 
holding  words  "more  or  less"  applicable  to  variations  in  quantity  natu- 
rally occurring  in  such  transactions ;  Pittsburgh  Plate  Glass  Co.  v.  Kerlin 
Bros.  Co.,  122  Fed.  416,  58  C.  C.  A.  648,  holding  designated  quantity 
contracted  for,  part  delivered,  seller  may  recover  value  of  goods  de- 
livered less  damages  for  failure  to  perform  entire  contract;  Phenix  Ins. 
Co.  V.  Guarantee  Co.  of  North  America,  115  Fed.  970,  53  C.  C.  A.  360, 
holding  answers  in  application  to  surety  company  for  bond  for  cashier's 
faithful  performance  of  duty,  being  substantially  true,  same  not  a  war- 
ranty ;  James  Higgins  Co.  v.  Torvick,  55  Or.  277, 106  Pac.  23,  under  con- 
tract for  sale  of  potatoes  to  be  delivered  on  car  in  "about"  five,  weeks, 
failure  to  furnish  car  within  five  weeks  justified  rescission;  Kaukauna 
Electric  Light  Co.  v.  Kaukauna,  114  Wis.  341,  89  N.  W.  546,  holding 
franchise  to  electric  company,  wires  to  be  buried  and  lights  furnished 
at  certain  price,  in  suit  city  cannot  counterclaim,  wires  unburied;  United 
States  V.  Pine  River  Logging  etc.  Co.,  89  Fed.  911,  32  C.  C.  A.  406,  hold- 
ing specification  of  quantity  material  and  determinative,  although  quali* 
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fied  by  ''about";  Salmon  v.  Boykin,  66  Md.  550,  7  Atl.  703,  holding 
vendor  cannot  compel  vendee  to  select  stipulated  amount  from  larger 
quantity. 

Distinguished  in  Kauffman  v.  Raeder,  108  Fed.  180,  181,  54  L.  B.  A. 
247,  47  C.  C.  A.  278,  holding  party  to  contract  receiving  and  retaining 
benefits  of  substantial  partial  performance  cannot  rescind,  but  must  per- 
form his  part,  obtaining  damage  for  the  breach;  West  v.  Bechtel,  125 
Mich.  164,  84  N.  W.  76,  holding  plaintiff's  refusal  to  pay  for  third  car- 
load until  more  was  delivered  was  not  breach  justifying  repudiation  of 
entire  contract. 

Construction  of  term  "more  or  less"  in  personal  property  contracts. 
Note,  12  Ann.  Gas.  295. 

Where  goods  are  to  be  shipped  in  certain  proportions  monthly,  seller's 
f  ailnre  to  ship  required  quantity  in  first  month  gives  buyer  right  to  rescind 
whole  contract 

Approved  in  Michigan  Yacht  etc.  Co.  v.  Busch,  143  Fed.  932,  75 
C.  C.  A.  109,  holding  positive  refusal  to  pay  installment  relieved  ship- 
builder from  further  performance;  Harding  v.  York  Knitting  Mills,  142 
Fed.  231,  232,  den3ring  vendee's  right  to  rescind  as  to  yam  undelivered 
after  usii^  prior  shipments,  although  complaining  thereof;  H.  D.  Will- 
iams Cooperage  Co.  v.  Scofield,  115  Fed.  123,  53  C.  C.  A.  23,  holding 
defendants  contracting  to  supply  plaintiffs  with  all  new  barrels  needed 
during  certain  year,  implication  was  to  supply  barrels  necessary  to  their 
business;  Hull  Coal  etc.  Co.  v.  Empire  Coal  etc.  Co.,  113  Fed.  262,  51 
C.  C.  A.  213,  holding  party  suing  for  breach  of  contract  containing 
mutual  dependent  agreements  must  show  a  performance  on  his  part; 
Rice  V.  Fidelity  &  Deposit  Co.,  103  Fed.  433,  43  C.  C.  A.  270,  holding  in- 
surance warranty  is  part  of  contract,  agreement  that  facts  stated  by 
applicant  are  true,  and  a  condition  precedent  to  recovery  upon  it;  John- 
son Forge  Co.  v.  Leonard  &  Co.,  3  Penne.  (Del.)  347,  94  Am.  St  Bep. 
90,  51  Atl.  307,  holding  where  payment  is  to  be  made  for  each  one  hun- 
dred tons  of  iron  when  shipped,  it  is  clearly  the  intention  that  seller 
may  rescind  if  buyer  defaults;  Capper  v.  Manufacturers'  Paper  Co.,  86 
Kan.  360,  121  Pac.  521,  refusing  to  apply  excess  in  early  shipments  to 
make  up  deficiency  in  later  ones ;  National  Machine  A  Tool  Co.  v.  Stand- 
ard Shoe  Mach.  Co.,  181  Mass.  279,  63  N.  E.  901,  holding  contract  being 
that  prompt  payment  be  made  upon  shipment,  the  nonpayment  of  twelve 
days  was  a  breach  justifying  rescission;  Famechon  v.  Devore,  184  Mo. 
App.  588,  170  S.  W.  697,  purchaser  of  carload  of  onions  not  bound  to 
accept  more  than  stipulated  quantity  or  to  pay  freight  on  more  than 
he  ordered;  Madigan- Walsh  Co.  v.  McLean,  2  Tenn.  Civ.  708,  upon  re- 
pudiation by  one  party  of  contract  for  sale  of  chattels  to  be  delivered 
in  installments,  other  party  may  at  once  elect  to  terminate  contract; 
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Cleveland  Rolling  MiU  v.  Rhodes,  121  U.  S.  264,  SO  L.  Ed.  928,  7  Sup, 
Ct.  886,  where  contract  was  to  be  ''shipped  cluring  navigation  season  of 
1881";  Horst  v.  Roehm,  84  Fed.  670,  holding  notice  of  intention  of  non- 
compliance with  contract  may  be  accepted  as  anticipatory  breach;  Smith 
V.  Keith  etc.  Coal  Co.,  36  Mo.  App.  582,  holding  buyer  V  rejection  of 
two  installments  justified  seller's  rescission;  Pope  v.  Porter,  102  N.  Y. 
371,  7  N.  E.  307,  holding  vendees  not  compelled  to  accept  part  perform- 
ance in  inverse  order  of  contract;  Bennett  v.  Shaughnessy,  6  Utah,  277, 
22  Pac.  158,  holding,  on  failure  to  perform  condition  precedent  to  other 
party's  further  performance,  latter  may  rescind,  suing  for  work  already 
done;  Buzby  v.  Phoenix  Ins.  Co.,  31  Fed.  424,  and  The  London  Assur- 
ance V.  Companhia  De  Moagens  Do  Barreiro,  68  Fed.  250,  15  C.  C.  A. 
379,  arguendo ;  Blake  v.  Pine  Mt  Iron  etc.  Co.,  76  Fed.  640,  22  C.  C.  A. 
430,  as  to  rescission  by  court  and  by  parties;  Miller  v.  Moore,  83  Ga. 
693,  20  Am.  St.  B^.  331,  6  L.  B.  A.  877, 10  S.  E.  361,  arguendo. 

Distinguished  in  Hofl&nan  v.  King,  70  Wis.  379,  36  N.  W.  29,  holding 
agreement  to  keep  lumber  from  accumulating  on  skids  independent  of 
main  contract;  Clark  v.  Wheeling  Steel  Works,  53  Fed.  498,  3  C.  C.  A. 
600,  where  vendee,  with  knowledge  of  defects,  continued  to  retain  and 
use  portion  of  goods ;  Cresswell  Ranch  etc.  Co.  v.  Martindale,  63  Fed.  89, 
11  C.  C.  A.  33,  holding  vendee  refusing  to  accept  and  pay  for  substan- 
tial part  of  installment  cannot  recover  for  vendor's  refusal  to  deliver 
further  installments;  Cherry  Valley  Iron  Works  v.  Florence  Iron  River 
Co.,  64  Fed.  572,  12  C.  C.  A.  306,  where  vendee  failed  to  make  money 
payment  in  time ;  German  Sav.  Inst.  v.  De  La  Vergne  Ref rig.  Mach.  Co., 
70  Fed.  155,  17  C.  C.  A.  34,  where  portion  of  goods  were  accepted  and 
used;  Crane  Co.  v.  Columbus  Constr.  Co.,  73  Fed.  992,  20  C.  C.  A.  233, 
holding  termination  by  vendee  not  being  justified,  he  cannot  maintain 
action  for  breach  by  vendor ;  Gerli  v.  Poidebard  Silk  Mfg.  Co.,  57  N.  J.  L. 
435,  51  Am.  St.  Bep.  613,  30  L.  B.  A.  66,  67,  31  Atl.  402  (but  see  dis- 
senting opinion  in  57  N.  J.  L.  440,  80  L.  B.  A.  72,  31  Atl.  404),  holding 
vendor's  failure  to  deliver  first  installment  in  time,  does  not  enable 
vendee  to  rescind  entire  contract;  McDonald  v.  Kansas  City  Bolt  etc. 
Co.,  149  Fed.  363,  8  L.  B.  A.  (N.  S.)  1110,  79  C.  C.  A.  298,  holding  ven- 
dee estopped  by  failure  to  notify  vendor  after  knowledge  of  defect  and 
receipt  of  three  carloads;  Leonard  A  Co.  v.  Johnson  Foi^e  &  Co.,  3 
Penne.  (Del.)  107,  50  Atl.  542,  holding  defendants  contracting  for  three 
liundred  tons  of  iron  agreeing  to  pay  "on  receipt  of  each  one  hundred 
tons"  and  refusing  to  remit,  plaintiffs  relieved  from  further  delivery. 

Successive  actions  for  breach  of  contract  performable  in  install- 
ments.   Note,  6  Ann.  Gas.  65. 

Acceptance  of  installment  of  goods  purchased  as  precluding  buyer 
from  rejecting  later  installments.    Note,  20  Ann.  Gas.  530. 
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Right  to  rescind  or  abandon  contract  for  other  party's  default. 
Note,  80  L.  B.  A.  72,  73. 

Notice  to  vendor  «b  condition  of  right  to  refuse  subsequent,  for 
breach  as  to  earlier  deliveries.    Note,  8  L.  B.  A.  (N.  S.)  1110. 

Acceptance  of  portion  of  installment,  as  affecting  right  to  rescind 
continuing  contract  for  failure  to  deliver  whole.  Note,  21  L.  B.  A. 
(N.  S.)  865. 

Measure  of  damages  for  nonperformance  of  contract  for  sale  of 
goods  to  be  deliverd  at  different  times.    Note,  23  E.  B.  G.  550. 

Miscellaneous.  Cited  in  Kauffman  v.  Raeder,  108  Fed.  188,  54  L.  B.  A. 
847,  47  G.  C.  A.  278,  holding  commercial  contracts  must  be  interpreted 
in  light  of  commercial  usages,  performance  being  as  business  men  would 
naturally  contemplate. 

115  n.  8.  213-221,  29  I*.  Ed.  372,  6  Sup.  Ot.  19,  FIUaEY  ▼.  POPE. 

In  mercantile  contracts,  dMcriptiye  statements,  time  or  place  of  ship- 
ment, etc.,  are  ordinarily  warranties,  upon  failure  or  nonperformance  of 
which,  aggrieved  party  may  repudiate  contract. 

Approved  in  Malcomson  v.  Reeves  Pulley  Co.,  167  Fed.  943,  93  C.  C.  A. 
339,  purchaser  of  motor  engines,  held  under  contract,  to  have  right  to 
make  inspection  and  test  before  acceptance;  Mutual  etc.  Life  Ins. , Assn. 
V.  Austin,  142  Fed.  401,  6  L.  B.  A.  (N.  S.)  1064.  73  C.  C.  A.  498,  deny- 
ing insurer's  right  to  contest  policy  in  hands  of  insured  for  five  years, 
on  ground  policy  delivered  while  insured  in  bad  health ;  National  Surety 
Co.  V.  Long,  125  Fed.  892,  60  C.  C.  A.  623,  holding  covenant  to  notify 
surety  of  default  of  his  principal  immediately  is  not  performed  by  mail- 
ing notice  eleven  days  after  known  default ;  Phenix  Ins.  Co.  v.  Guarantee 
Co.  of  North  America,  115  Fed.  970,  53  C.  C.  A.  360,  holding  answers  in 
application  to  surety  company  for  bond  for  cashier's  faithful  perform- 
ance of  duty,  being  substantially  true,  same  not  a  warranty;  Rice  v. 
Fidelity  &  Deposit  Co.,  103  Fed.  433,  43  C.  C.  A.  270,  holding  surety  is 
discharged  if  a  condition  known  to  the  obligee,  upon  which  the  surety 
agreed  to  be  bound,  is  not  complied  with;  Claus  Shear  Co.  v.  Alabama 
Barber  Supply  Co.,  1  Ala.  App.  666,  56  South.  49,  where  contract  called 
for  shipment  by  seller  ''immediately"  after  latter  part  of  certain 
month,  time  was  of  essence;  Newton  v.  Bayless  Fruit  Co.,  155  Ky.  444, 
159  S.  W.  970,  purchaser  of  five  carloads  of  oranges  might  after  receiv- 
ing and  paying  for  two  carloads,  refuse  to  take  remainder  because  of 
unmerchantable  quality  of  those  already  furnished;  Fullam  v.  Wright 
etc.  Wire  Cloth  Co.,  196  Mass.  476,  82  N.  E.  712,  purchaser  of  wood  to 
be  delivered  and  paid  for  in  installments  might  repudiate  entire  contract 
where  wood  was  not  as  specified  in  contract;  Woldert  Groc.  Co.  v.  Pill- 
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man,  191  Mo.  App.  26,  176  S.  W.  460,  contract  for  sale  of  strawberries 
not  satisfied  by  shipment  from  another  place  and  inspection  by  another 
inspector  from  that  specified  in  contract;  Lasw^ll  v.  National  Handle 
Co.,  147  Mo.  App.  528,  126  S.  W.  979,  contract  for  sale  of  handles  held 
to  be  rescinded  by  buyer's  refusal  to  accept  certain  kind  of  handle, 
though  specified  in  contract;  Sunshine  Cloak  etc.  Co.  v.  Roquette  Bros., 
30  N.  D.  150,  152  N.  W.  362,  delay  of  more  than  month  in  .delivering 
certain  ladies'  cloaks  and  coats  held  to  justify  rescission;  Pope  v.  Allis, 
115  U.  S.  372,  29  L.  Ed.  398,  6  Sup.  Ct.  72,  holding  undertaking  that 
article  to  be  subsequently  manufactured  shall  possess  certain  qualities 
a  condition  precedent;  Cleveland  Rolling  Mill  v.  Rhodes,  121  U.  S.  261, 
30  Ia.  Ed.  922,  7  Sup.  Ct.  885,  statement  that  iron  was  to  be  shipped 
during  navigation  season  of  1881;  Bank  of  British  North  America  v. 
Cooper,  137  U.  S.  477,  34  L.  Ed.  761,  11  Sup.  Ct.  161,  holding  descrip- 
tion of  place  indicated  where  payment  was  to  be  made ;  Gray  v.  Moore, 
37  Fed.  267,  holding  time  and  situation  of  vessel  materially  essential 
parts  of  contract  of  charter-party;  The  B.  F.  Bruce,  50  Fed.  123,  hold- 
ing party  charging  himself  by  charter  with  obligation  bound  to  make  it 
good;  Peace  River  Phosphate  Co.  v.  Grafflin,  58  Fed.  551,  holding  con- 
tract for  sale  broken  by  failure  of  vessels  to  sail  at  times  agreed  upon; 
Cresswell  Ranch  etc.  Co.  v.  Martindale,  63  Fed.  88,  11  C.  C.  A.  33,  hold- 
ing right  to  rescind  for  other  party's  nonperformance  not  dependent  on 
latter 's  good  faith;  Sanders  v.  Munson,  74  Fed.  651,  20  C.  C.  A..  581, 
holding  recital  of  time  of  vessel's  departure  a  warranty;  dissenting 
opinion  in  Gardiner  v.  McDonogh,  147  Cal.  327,  81  Pac.  969,  majority 
holding  where  goods  were  sold  by  description,  title  passed  by  delivery 
protecting  bona  fide  purchaser  from  vendee. 

Distinguished  in  J.  W.  Ellison,  Son  &  Co.  v.  Flat  Top  Grocery  Co., 
69  W.  Va.  385,  38  L.  B.  A.  (N.  S.)  539,  71  S.  E.  393,  in  contract  for  sale 
of  two  hundred  carloads  of  hay,  to  be  delivered  and  paid  for  in  monthly 
installments,  buyer  could  not  rescind  for  defect  in  quality  of  some  of 
hay;  Culliford  v.  Gomila,  128  U.  S.  158,  32  L.  Ed.  889,  9  Sup.  Ct.  57, 
holding  court  not  bound  to  give  effect  to  provisions  omitted  by  parties; 
Harrison  v.  Fortlage,  161  U.  S.  63,  40  L.  Ed.  618.  16  Sup.  Ct.  489,  hold- 
ing provision  for  shipment  on  certain  vessel  does  not  require  arrival 
on  same. 

Effect  of  premature   delivery  by   seller  to   pass   title.    Note,   31 
L.  B.  A.  (N.  S.)  942. 

Effect  of  sale  with  particular  description  of  kind  or  quality.    Note, 
35  L.  B.  A.  (N.  S.)  287. 

Under  contract  for  sale  of  five  hundred  tons  of  iron,  '*to  be  sblpped 
from  aiasgow,"  shipment  tiom  any  other  port  gives  buyer  right  to  rescind 
contract 


47  NOTES  ON  U.  S.  REPORTS.        115  U.  S.  221--22T 

Approved  in  Hull  Coal  etc.  Co.  v.  Empire  Coal  etc.  Co.,  113  Fed.  259, 
61  C.  C.  A.  213,  holding  the  two  words  not  being  synonymous  "sus- 
pended" not  meaning  "postponed,"  the  presumption  is  the  parties  un- 
derstood the  meaning  of  the  words  used;  Boulware  v.  Crohn,  122' Mo. 
App.  586,  99  S.  W.  801,  promise  of  purchaser  to  pay  for  land  held  de- 
pendent on  deposit  of  deed  in  escrow  within  time  specified;  Denton  v. 
Mclnnis,  85  Mo.  App.  556,  holding  time  being  essence  of  contract,  delay 
of  shipment  for  fourteen  days  as  unreasonable  delay,  violative  of  con- 
tract, authorizes  defendant  to  repudiate  it ;  Lodwick  Lumber  Co.  v.  E.  A. 
Butt  Lumber  Co.,  35  Okl.  804,  131  Pac.  920,  purchaser  not  bound  to 
accept  delivery  of  lumber  from  another  lumber  company  and  at  another 
place  from  that  specified  in  contract;  Pierson  v.  Cropks,  115  N.  Y.  555, 
12  Am.  St.  Bep.  842,  22  N.  E.  354,  following  rule;  Reid  v.  Field,  83 
Va.  32,  1  S.  E.  399,  but  holding  party  entitled  to  strict  performance 
waives  same  by  accepting  substitution. 

Distinguished  in  El  Dorado  Oil  Works  Co.  v.  Soci^te  Commerciale 
De  L'Oceanie,  182  Fed.  197,  104  C.  C.  A.  561,  one  who  contracted  to 
purchase  cargo  of  vessel  could  not  refuse  to  receive  same  because  vessel 
deviated  from  voyage  set  forth  in  contract;  McDonald  v.  Kansas  City 
Bolt  etc.  Co.,  149  Fed.  363,  8  L.  R.  A.  (N.  S.)  1110,  79  C.  C.  A.  298, 
estopping  vendee  failing  to  notify  vendor  after  receipt  of  three  carloads 
and  knowledge  of  defects ;  Harrison  v.  Fortlage,  161  U.  S.  65,  40  L.  Ed. 
619,  16  Sup.  Ct.  490,  where  contract  called  for  shipment,  but  not  for 
arrival,  on  certain  steamer. 

Right  of  vendor  on  breach  of  contract  for  sale  of  x>ersonalty  to 
recover  charges  for  insurance,  storage  and  resale.  Note,  Aim. 
Gas.  1918A,  615. 

Right  to  rescind  or  abandon  contract  for  other  party's  default. 
Note,  80  L.  R.  A.  40. 

116  U.  a.  221,  29  L.  Ed.  392,  6  Sup.  Ot  33,  BOSTON  E7DBAULIC  GOU) 
MIN.  00.  V.  EAGLE  COPPER  ETC.  MIN.  CO. 

Not  cited. 

116  U.  a  222-227,  29  L.  Ed.  873,  B  Sup.  Ct.  33,  LANCASTER  v.  COLLINS. 
No  Judgment  dioold  be  reveised,  on  appeal  for  unprejudicial  erroi. 
Approved  in  Southern  Pac.  Ry.  Co.  v.  United  States,  186  Fed.  741, 
108  C.  C.  A.  607,  error  of  Federal  court  in  overruling  objection  to  its 
jurisdiction  in  equity  harmless  where  there  was  no  issue  which  could 
have  been  submitted  to  a  jury;  Cook  v.  Foley,  152  Fed.  48,  81  C.  C.  A* 
237,  error,  if  any,  in  instruction  held  immaterial;  Oil  Well  Supply  Co. 
V.  Hall,  128  Fed.  879,  63  C.  C.  A.  343,  holding  bankruptcy  proceedings 
being  tried,  upon  merits  within  court's  discretion,  verdict  being  merely 
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advisoiy,  order  of  dismissal  not  reversible  on  appeal  because  of  informal 
procedure;  American  Nat.  Bank  v.  Watkins,  119  Fed.  556,  56  C.  C.  A. 
Ill,  holding  judgment  will  not  be  reversed  for  technical  errors  in  rul- 
ings'on  the  admission  of  evidence  which  were  not  prejudicial;  Louisville 
etc.  R.  R.  Co.  V.  White,  100  Fed.  243,  40  C.  C.  A.  352,  holding  admis- 
sion of  immaterial  or  irrelevant  evidence  not  sufficient  ground  for  re- 
versing judgment,  where  plaintiff  in  error  was  not  injuriously  affected 
thereby;  Raub  v.  Carpenter,  17  App.  D.  C.  519,  refusing  to  reverse 
where  juror  was  found  to  be  disqualified;  Mclntire  v.  Pryor,  10  App. 
D.  C.  444,  and  McLane  v.  Cropper,  5  App.  D.  C.  296,  refusing  to  reverse 
where  error  in  decree  was  not  prejudicial  to  appellants;  District  of 
Columbia  v.  Wilcox,  4  App.  D.  C.  122,  refusing  to  reverse  where  error 
in  instruction  was  not  prejudicial;  Nichols  v.  Camden  Interstate  Ry. 
Co.,  62  W.  Va.  413,  59  S.  E.  970,  error  in  admission  of  evidence  cured 
by  eliminating  from  verdict  item  to  which  it  related;  West  v.  Camden, 
135  U.  S.  522,  34  U  Ed.  258,  10  Sup.  Ct.  841,  refusing  reversal  for 
erroneous  instruction  where  plaintiff  could  not  have  recovered  in  any 
event;  Lazarus  v.  Phelps,  156  U.  S.  206,  89  L.  Ed.  898,  15  Sup.  Ct. 
273,  holding  party  not  prejudiced  by  erroneous  ruling  cannot  complain 
thereof  on  appeal;  United  States  v.  Shapleigh,  54  Fed.  137,  4  C.  C.  A. 
237,  refusing  reversal  for  technical  error  in  rulings;  Connecticut  etc. 
Ins.  Co.  V.  McWhirter,  73  Fed.  451,  19  C.  C.  A.  519,  holding  instruction 
that  entire  theory  of  defense  is  based  upon  contention  as  to  one  issue, 
harmless,  where  upon  other,  evidence  wholly  fails  to  support  conten- 
tion; Sipes  V.  Seymour,  76  Fed.  118,  22  C.  C.  A.  90,  holding  rejection 
of  admissible  but  insufficient  testimony  harmless  error;  Creswell  v.  Wil- 
mington etc.  Ry.  Co.,  2  Penne.  (Del.)  210,  43  Atl.  633,  affirming  rule; 
Tracewell  v.  Famsley,  104  Ind.  497,  4  N.  E.  163,  holding  error  in  over- 
ruling demurrer  to  bad  paragraph  harmless  where  judgment  rests  on 
good  paragraph;  McFadden  v.  Schroeder,  9  Ind.  App.  52,  35  N.  E.  131, 
holding  overruling  demurrer  harmless  error  where  allegation  demurred 
to  was  found  false;  dissenting  opinion  in  Missouri  etc.  R.  Cp.  v.  Byrne, 
100  Fed.  366,  40  C.  C.  A.  402,  majority  holding  proximate  cause  of  an 
injury  ordinarily  question  for  jury,  their  finding  being  conclusive,  except 
reasonable  men  would  draw  different  conclusion. 

Distinguished  in  Cahill  v.  Chicago  etc.  Ry.,  74  Fed.  289,  20  C.  C.  A. 
184  (but  see 'dissenting  opinion  in  74  Fed.  296,  20  C.  C.  A.  184),  rever- 
sing for  erroneous  instruction. 

Question  as  to  which  party  shall  make  closing  argument  to  jury  is  one 
of  practice,  and  is  not  subject  of  a  bill  of  exception  or  wilt  of  error. 

Approved  in  Exchange  State  Banks  v.  Taber,  26  Idaho,  731,  145  Pac. 
1092,  Rich  V.  Lemmon,  15  App.  D.  C.  510,  Overby  v.  Gordon,  13  App. 
D.  C.  406;  and  May  v.  International  Loan  ete.  Co.,  92  Fed.<  447,  34 
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C.  C.  A.  448,  all  following  rule;  Florence  Oil  etc.  Co.  v.  Farrar,  109 
Fed.  257,  48  C.  C.  A.  345,  holding  it  is  well  settled  in  Federal  courts 
that  determination  of  the  right  to  open  and  close  a  case  rests  largely  in 
sound  discretion  of  trial  court. 

Effect  of  denial  of  right  to  open  and  close.    Note,  Ann.  Gas.  1912D, 
252. 

Supreme  Court  cannot,  on  eiror,  review  weight  of  evidence,  and  can 
look  into  it  only  to  see  whether  theie  was  error  in  not  directing  verdict 
for  plaintlft,  on  question  of  variance,  or  because  there  was  no  evidence  to 
sustain  verdict. 

Approved  in  Hedderly  v.  United  States,  193  Fed.  571,  114  C.  C.  A. 
227,  refusing  to  consider  sufficiency  of  evidence  to  support  verdict  of 
guilty;  Delaware  etc.  R.  Co.  v.  Kutter,  147  Fed.  57,  77  C.  C.  A.  315,  hold- 
ing general  finding  conclusive  on  matters  of  fact  and  equivalent  to  ver- 
dict of  jury;  Paul  v.  Delaware  etc.  R.  Co.,  130  Fed.  956,  limiting  appel- 
late court  to  question  whether  findings  supported  by  any  evidence; 
Eureka  County  Bank  v.  Clarke,  130  Fed.  326,  64  C.  C.  A.  571,  holding 
appellate  court  precluded  from  determining  whether  findings  of  act  jus- 
tified by  evidence;  West  v.  East  Coast  Cedar  Co.,  113  Fed.  739,  51 
C.  C.  A.  411,  holding  cause  tried  in  Circuit  Court  without  jury,  by  stipu- 
lation, no  special  finding  made,  appellate  court  accepts  general  finding 
as  conclusive  upon  all  facts;  Glasier  v.  Nichols,  112  Fed.  878,  holding 
witness'  valuation  of  mine  properly  rejected,  he  having  seen  but  the 
surface  dirt,  and  would  not  purchase  same  without  going  into  and  exam- 
ining it;  Martin-Brown  Co.  v.  Morris,  1  Ind.  Ter.  514,  42  S.  W.  428, 
refusing  to  review  findings  of  court  where  there  was  some  evidence  to 
support  them;  Amos  v.  Stockert,  47  W.  Va.  126,  34  S.  E.  828,  holding 
court  making  order  respecting  plea  may,  in  its  discretion  at  subsequent 
term,  allow  same,  it  appearing  to  have  been  improperly  rejected ;  Bank 
of  British  North  America  v.  Cooper,  137  U.  S.  474,  84  L.  Ed.  760.  11 
Snp.  Ct.  160,  holding  appellate  court  must  regard  contested  facts  as 
established  by  verdict;  Crumpton  v.  United  States,  138  U.  S.  363,  84 
L.  Ed.  959,  11  Sup.  Ct.  356,  holding  granting  or  refusing  new  trial,  be- 
cause evidence  does  not  support  verdict,  discretionary;  New  York  etc. 
Ry.  Co.  V.  EstiU,  147  U.  S.  617,  87  L.  Ed.  805,  13  Sup.  Ct.  454,  refusing 
to  review  findings;  Lehnen  v.  Dickson,  148  U.  S.  72,  87  L.  Ed.  878,  13 
Sup.  Ct.  482,  holding  general  finding  of  court  trying  case  without  jury 
conclusive;  Hahn  v.  Billings  Bros.,  18  R.  I.  553,  28  Atl.  1028,  holding 
findings  of  fact  in  trial  by  court  not  reviewable;  dissenting  opinion  in 
Searcy  County  v.  Thompson,  66  Fed.  99,  13  C.  C.  A.  349,  arguendo. 

115  U.  S.  22&-247,  29  L.  Ed.  384,  6  Sup.  Ot.  22,  VAN  WEEL  v.  WINSTON. 
Mere  words,  even  as  qualifying  adjectives  of  specific  charges,  are  not 
snlBcient  grounds  of  equity  jurisdiction  for  hreacn  of  trust,  unless  transae- 
XIII— 4 
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tions  to  whlcli  they  refer  in  their  essential  nature^  constitute  ftmnd  or 
"breach  of  trust. 

Approved  in  Smith  v.  Chase  &  Baker  Piano  Mfg.  Co.,  197  Fed.  471, 
allegations  of  fraud  in  mutual  dealings  of  two  corporations  controlled 
by  same  officers  and  stockholders  held  insufficient;  Stratton's  Independ- 
ence V.  Dines,  126  Fed.  978,  holding  facts  pleaded  in  answer  which  tend 
to  negative  the  falsity  of  representations  alleged  in  the  complaint  axe 
proper  matters  of  defense;  Lamon  v.  McKee,  7  Mackey  (D.  C),  463, 
simple  assertion  that  trust  exists  is  insufficient;  McClinton  v.  Chapin, 
54  Fla.  519,  14  Ann.  Gas.  365,  45  South.  38,  allegations  of  fraud  must  be 
specific;  Norton  v.  Union  Traction  Co.,  183  Ind.  684,  110  N.  E.  119,  in 
action  to  annul  consolidation  of  street  railroad  companies,  facts  pleaded 
must  show  fraud  or  breach  of  trust ;  Tetrault  v.  Foumier,  187  Mass.  62, 
72  N.  E.  352,  declaring  allegation,  plaintiffs  delayed  by  attorney's  neg- 
ligence and  misconduct,  too  general  to  constitute  excuse  for  ten  years' 
delay;  Coleman  v.  Hagey,  252  Mo.  132,  158  S.  W.  838,  general  allega- 
tion of  fraud  not  sufficient  in  suit  to  set  aside  conveyances  as  in  fraud 
of  creditors ;  Lockhart  v.  Leeds,  10  N.  M.  598,  63  Pac.  53,  holding  a  de- 
murrer only  admits  facts  well  pleaded  and  not  allegations  of  l^al  con- 
clusions ;  Knowles  v.  New  York,  176  N.  Y.  437,  68  N.  E.  862/  holding  in 
stating  cause  of  action  based  on  fraud,  facts  and  intents  must  be  so 
alleged  that  court  can  determine  whether  fraudulent  or  not;  Donaldson 
V.  Temple,  96  S.  C.  242,  80  S.  E.  438,  allegation  of  fraud  in  wrongful 
refusal  to  lend  money  held  insufficient;  St.  Louis  etc.  Ry.  Co.  v.  John- 
ston, 133  U.  S.  577,  S3  L.  Ed.  687,  10  Sup.  Ct.  393,  holding  it  insuffi- 
cient to  charge  fraud  in  general  terms;  Horsford  v.  Gndger,  35  Fed. 
389,  holding  allegations  of  fraud  must  be  connected  with  specific  acts; 
Heller  v.  Dyerville  Mfg.  Co.,  116  Cal.  135,  47  Pac.  1017,  holding  general 
averments  of  fraudulent  purpose  were  conclusions  not  admitted  by  de- 
murrer; Warren  v.  Para  Rubber-Shoe  Co.,  166  Mass.  103,  44  N.  E.  114, 
holding  averments  of  fraud  must  be  certain ;  Wood  v.  Amory,  105  N.  Y. 
281,  282,  11  N.  E.  637,  638,  holding  mere  allegations  of  fraud  or  con- 
spiracy of  no  avail;  Leasure  v.  Forquer,  27  Or.  339,  41  Pac.  666,  hold- 
ing allegations  that  deed  was  made  to  defraud  insufficient  to  support 
decree. 

Right  to  rely  on  representations  made  to  effect  contract  as  basis  for 
*  charge  of  fraud.    Note,  37  L.  R.  A.  603. 

President  of  railroad  is  not  personally  liable  for  losses  resulting  ftom 
purchases  of  bonds  thereof  induced  by  fraudulent  representatiozis  in  dxcnlar 
signed  by  him  as  president. 

Approved  in  Weston  Electrical  Instrument  Co.  v.  Empire  Electrical 
Instrument  Co.,  166  Fed.  876,  president  of  corporation  not  personally 
liable  for  infringement. 
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Distingaished  in  Stickel  v.  Atwood,  25  E.  I.  459,  56  Ail.  688,  holding 
president  participating  in  bond  issue  liable  to  purchasers,  although  presi- 
dent ignorant  bonds  falsely  represented. 

No  privity  exists  between  president  of  railroad  and  purchasers  of  its 
bonds,  and  president  Is  liable  for  ftandulent  appropriation  of  proceeds  of 
bonds  only  to  comany.  ^ 

Approved  in  Edwards  v.  Mercantile  Trust  Co.,  124  Fed.  390,  holding 
in  action  by  stockholder  against  corporation  and  another  to  set  aside 
alleged  fraudulent  agreement,  not  condition  precedent  to  return  prop- 
erty, corporation  refusing  suing  upon  demand;  Dickinson  v.  Traphagan, 
147  Ala.  444,  41  South.  272,  creditor  of  corporation  cannot  file  bill  to 
subject  stock  subscription  to  his  claim  unless  he  is  judgment  creditor; 
Banqne  Franco-Egyptienne  v.  Brown,  34  Fed.  196,  denying  fiduciary 
relation  between  promoters  of  corporation  and  bondholders;  Kittel  v. 
Augusta  etc.  Ry.  Co.,  65  Fed.  863,  holding  return  of  unsatisfied  execu- 
tion necessary  to  charge  officers  personally;  Middletown  v.  Boston  etc. 
Ry.  Co.,  53  Conn.  359,  5  Atl.  707,  Mellen  v.  Moline  Iron  Works,  131 
U.  S.  367,  33  L.  Ed.  188,  9  Sup.  Ct.  786,  and  Atlanta  etc.  Ry.  Co.  v. 
Western  Ry.  Co.,  50  Fed.  794,  1  C.  C.  A.  676,  ai^uendo. 

Conditions  precedent  to  equitable  remedies  of  creditors    Note,  23 
L.  R.  A.  (N.  S.)  60. 

116  U.  8.  248-259,  29  li.  Ed.  388,  6  Sup.  €ft.  28,  STABIN  v.  NEW  TOBS. 

If  it  appears  that  some  title,  right,  privilege  or  immunity,  on  which 
recovery  depends,  will  be  defeated  by  one  construction  of  Federal  Constitu- 
tion or  laws,  or  sustained  by  opposite  construction,  case  will  be  one  arising 
under  Federal  Constitution  or  laws,  and  reviewable. 

Approved  in  Sloan  v.  United  States,  193  U.  S.  621,  48  L.  Ed.  817,  24 
Sup.  Ct.  570,  denying  Indian  treaty  drawn  in  question  by  reference 
thereto  on  question  as  to  proper  construction  of  statute;  Bankers' 
Mutual  Casualty  Co.  v.  Minneapolis  etc.  R.  Co.,  192  U.  S.  381,  386,  48 
L.  Ed.  489,  24  Sup.  Ct.  328,  330,  holding  suit  against  railway  for  negli- 
gently losing  registered  package  is  not  one  involving  Federal  question 
where  plaintiff  relied  on  principles  of  general  law;  Hall  v.  Chicago  etc. 
Ry.  Co.,  149  Fed.  566,  holding  action  under  Employers'  Liability  Act 
one  arising  under  a  law  of  the  United  States;  South  Carolina  v.  Vir- 
ginia-Carolina Chemical  Co.,  117  Fed.  728,  holding  plaintiff's  pleading, 
by  clear  and  necessary  intendment,  determines  whether  there  is  a  Fed- 
eral question  involved,  justifying  a  removal  of  the  cause ;  People  v.  Sani- 
tary Dist.  of  Chicago,  98  Fed.  150,  holding  it  appearing  from  allegations 
of  bill  that  Federal  question  forms  an  ingredient,  cause  is  removable 
though  other  questions  are  involved;  Shellenbarger  v.  Fewel,  34  Okl. 
82, 124  Pac.  619,  fact  that  Federal  question  is  involved  must  appear  from 
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complaint ;  State  v.  Frost,  ll3  Wis.  648,  89  N.  W.  920,  holding  Federal 
receiver  is  restrainable  both  in  Federal  and  State  courts,  and  removal 
not  objected  to  on  ground  of  inadequate  relief  in  Federal  court;  Gibbs 
V.  Crandall,  120  U.  S.  106,  30  L.  Ed.  590,  7  Sup.  Ct.  497,  Shreveport 
V.  Cole,  129  U.  S.  41,  32  L.  Ed.  591,  9  Sup.  Ct.  212,  Richards  v.  Rock 
Rapids,  31  Fed.  506,  all  following  rule ;  Robinson  v.  Anderson,  121  U.  S. 
524,  30  L.  Ed.  1021,  7  Sup.  Ct.  1012,  holding  Circuit  Court  should  dis- 
miss where  averments  giving  jurisdiction  are  immaterial  in  determina- 
tion of  matter;  Central  Nat.  Bank  v.  Haseltine,  73  Mo.  App.  61,  holding 
appellate  jurisdiction  over  such  questions  in  State  Supreme  Court. 

Upon  authority  of  the  principal  case,  following  have  been  held  to 
involve  Federal  questions ;  Southern  Pac.  Ry.  Co.  v.  California,  118  U.  S. 
112,  30  L.  Ed.  104,  6  Sup.  Ct.  994,  whether  State  may  tax  franchises  of 
corporation  derived  from  acts  of- Congress;  Cooke  v.  Avery,  147  U.  S. 
385,  37  L.  Ed.  212,  13  Sup.  Ct.  344,  where  plaintiff's  title  rested  upon 
validity  of  lien  claimed  under  Federal  judgment;  In  re  Lennon,  166 
U.  S.  554,  41  L.  Ed.  1113,  17  Sup.  Ct.  660,  bill  to  enforce  compliance 
with  Interstate  Commerce  Act;  Leonard  v.  Shreveport,  28  Fed.  257, 
State  constitutional  provision  limiting  taxation  rate  so  low  as  to  neces- 
sitate breach  of  contract;  Illinois  v.  Illinois  Cent.  Ry.  Co.,  33  Fed.  725, 
quo  warranto  against  railroad  for  exercising  possessory  rights  over  sub- 
merged land,  defense  being  legislation  impairing  contract;  Cheesman  v. 
Rhreve,  37  Fed.  37,  right  to  enter  beneath  surface,  where  depending 
upon  construction  of  Federal  mining  laws;  Briscoe  v.  Southern  Kan. 
Ry.  Co.,  40  Fed.  277,  action  for  damages  against  railroad  running 
through  Indian  country ;  Smith  v.  Bivens,  56  Fed.  355,  bill  charging  that 
defendants  damaged  him  under  eolo^  of  act  violative  of  Federal  Con- 
stitution; Wood  V.  Drake,  70  Fed.  882,  action  for  damages  for  false  im- 
prisonment, based  on  acts  done  as  Federal  marshal;  National  Bank  of 
Commerce  v.  Wade,  84  Fed.  12,  suit  by  national  bank  against  former 
managers  for  loss  by  reason  of  loans  made  in  violation  of  banking  act; 
Nashville  etc.  Ry.  Co.  v.  Taylor,  86  Fed.  176,  182,  suit  involving  validity 
of  taxation  statute,  alleged  to  be  violative  of  State  Constitution  and 
hence  deprivation  of  property  without  due  process ;  Minnesota  v.  Duluth 
etc.  Ry.  Co.,  87  Fed.  498,  where  complainant's  right  of  recovery  de- 
pended on  validity  of  statute  when  tested  by  Federal  Constitution; 
Arkansas  v.  Kansas  etc.  Coal  Co.,  96  Fed.  357,  suit  to  enjoin  railroad 
from  bringing  certain  class  of  meat  into  State;  Fleitas  v.  Meraux,  47 
La.  Ann.  240,  16  South.  851,  question  involving  effect  of  Federal  Bank- 
rupt Act. 

Approved  in  following,  holding  no  Federal  question  involved:  G^r- 
mania  Ins.  Co.  v.  Wisconsin,  119  U.  S.  476,  30  L.  Ed.  461,  7  Sup.  Ct.  261, 
suit  to  recover  statutory  penalty  for  doing  insurance  business  in  State 
without  complying  with  laws  thereof;  New  Orleans  v.  Benjamin,  153 
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U.  S.  424,  Sa  L.  Ed.  769,  14  Sup.  Ct.  909,  where  construction  of  Consti- 
tution was  not  essential  to  determination  of  suit;  Pratt  v.  Paris  Gas 
etc.  Co.,  168  U.  S.  259,  42  L.  Ed.  460,  18  Sup.  Ct.  64,  assumpsit  for  use 
of  patent,  not  involving  construction  of  patent  laws;  McCain  v.  Des 
Moines,  174  U.  S.  177,  43  L.  Ed.  936,  19  Sup.  Ct.  647,  where  allegation 
of  existence  of  Federal  question  was  unsupported  by  facts  found  in  bill; 
^tate  y.  Bradley,  26  Fed.  289,  point  once  decided  by  Federal  Supreme 
Court;  Iowa  v.  Chicago  etc.  Ry.  Co.,  33  Fed:  395,  where  record  did  not 
show  determination  of  Federal  question  necessary  to  disposal  of  case; 
Murray  y.  Bluebird  Min.  Co.,  45  Fed.  386,  action  to  try  title  to  mining 
property;  Inez  Min.  Co.  y.  Kinney,  46  Fed.  834,  question  of  abandon- 
ment of  mining  claim ;  Pacific  Gas  etc.  Co.  v.  Ellert,  64  Fed.  429,  sug- 
gestion in  bill  that  defendant  will  claim  that  plaintiff's  acts  violate 
Constitution;  Fei^us  Falls  v.  Fergus  Falls  Water  Co.,  72  Fed.  876,  19 
€.  C.  A.  212  (but  see  dissenting  opinion  in  72  Fed.  882,  883, 19  C.  C.  A. 
212),  allegation  that  certain  resolution  was  law  impairing  obligation  of 
contract;  Wise  v.  Nixon,  76  Fed.  5,  complaint  seeking  to  quiet  title  to 
mining  claims,  alleging  defendants  claimed  under  relocations;  Crystal 
Springs  Land  etc.  Co.  v.  Los  Angeles,  76  Fed.  151,  and  Crystal  Springs 
Land  etc.  Co.  v.  Los  Angeles,  82  Fed.  123,  where  both  parties  claimed 
under  confirmed  Mexican  grants,  and  controversy  is  as  to  what  rights 
were  granted  thereunder;  King  v.  Lawson,  84  Fed.  210,  bill  to  protect 
homestead  entrymen  in  making  required  improvements,  against  claimant 
whose  claim  was  rejected ;  McCain  v.  Des  Moines,  84  Fed.  728,  question 
whether  statute  enlarging  corporate  limits  is  invalid  under  State  Con- 
stitution; Dewey  Min.  Co.  v.  Miller,  96  Fed.  2,  suit  to  determine  con- 
flicting claims  to  mining  locations,  not  raising  question  of  construction 
or  effect  of  mining  laws ;  California  Oil  &  Gas  Co.  v.  Miller,  96  Fed.  21, 
bill  to  quiet  title  to  mining  claim,  though  complainant's  claim  is  based 
on  Federal  mining  laws;  State  v.  Southern  Pac.  Ry.  Co.,  23  Or.  432,  31 
Pac.  962,  where  petition  showed  that  plaintiff  was  not  Federal  corpo- 
ration, and  action  was  to  settle  tariff  rates  fixed  by  State;  dissenting 
opinion  in  Tennessee  v.  Union  &  Planters'  Bank,  152  U.  S.  468,  38  L.  Ed. 
516,  14  Sup.  Ct.  659,  majority  denying  jurisdiction,  unless  existence  of 
Federal  question  appears  by  plaintiff's  own  statement  of  his  claim. 

Upon  authority  of  the  principal  case,  following  have  been  held  to 
involve  Federal  questions:  Steele  v.  Halligan,  229  Fed.  1014,  action 
against  warden  of  Federal  prison  for  negligently  permitting  prisoner  to 
work  beneath  bank  of  loose  earth;  Alabama  etc.  Ry.  Co.  v.  American 
Cotton  Oil  Co.,  229  Fed.  19,  action  arising  under  Carmack  amendment 
to  Interstate  Commerce  Act,  making  initial  carrier  liable  for  loss  caused 
by  connecting  carrier;  Chalmei*s  Chemical  Co.  v.  Chadeloid  Chemical 
Co.,  176  Fed.  998,  suit  to  cancel  agreements  allej2:ed  to  be  in  violation  of 
Sherman  Anti-trust  Act;  Huff  v.  Union  Nat.  Bank,  173  Fed.  336,  suit 
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by  stockholder  against  officers  of  national  bank  alleging  that  they  had 
made  excessive  loans  to  irresponsible  persons;  Columbia  Valley  R.  Co. 
V.  Portland  &  S.  Ry.  Co.,  162  Fed.  605,  89  C.  C.  A.  361,  suit  involving 
forfeiture  of  right  of  way  over  government  lands  acquired  under  act  of 
March -3,  1875;  State  of  Oregon  v.  Three  Sisters  Irr.  Co.,  158  Fed.  348, 
action  depending  upon  validity  of  acts  of  Congress  for  reclamation  of 
desert  lands;  Board  of  Trustees  v.  Berryman,  156  Fed.  117,  suit  by  col- 
lege to  prevent  collection  <5f  taxes  in  violation  of  exemption  in  its  char- 
ter; Nichols  V.  Chesapeake  etc.  Ry.  Co.,  127  Ky.  319,  17  L.  E.  A.  (N.  S.) 
861, 105  S.  W.  483,  action  based  upon  violation  of  Federal  Safety  Appli- 
ance Act. 

Distinguished  in  Carson  v.  Dunham,  121  U.  S.  427,  SO  L.  Ed.  994,  7 
Sup.  Ct.  1033,  distinguishing  between  jurisdiction  to  review  State  deci- 
sions adverse  to  right  claimed  under  Federal  laws,  and  to  reverse. 
Removal  of  cause  because  of  separable  controversy.    Note,  5  L.  R.  A. 
(N.  S.)  66,  98. 

Whether  New  Tork  city  liaa,  by  charter,  exclusive  right  to  establish 
fenleg  between  Manhattan  and  Staten  Islands,  Is  not  a  Federal  question. 
Apprqved  in  McMullen  v.  Bowers,  102  Fed.  500,  42  C.  C.  A.  470,  hold- 
ing question  of  infringement  being  dependent  entirely  on  the  construc- 
tion of  the  contract,  parties  being  of  same  State,  Federal  courts  have 
no  jurisdiction;  Carleton  v.  Bird,  94  Me.  188,  47  Atl.  155,  holding  suit 
to  enforce  a  contract  of  which  a  patent  is  the  subject  matter,  case  arises 
on  the  contract,  not  under  patent  laws  of  United  States. 

Establishment,    regulation    and    protection    of    ferries.    Note,    59 
L.  R.  A.  520. 

Separate  defense  by  one  defendant  In  Joint  or  Joint  and  seyeral  action 
creates  no  separate  controversy  so  as  to  entitle  him,  If  possessing  necessary 
citizenship,  to  removal  under  act  of  1876;  e.  g.,  action  for  violation  of  ex- 
clusive ferry  rights  by  united  efforts  of  defendants. 

Approved  in  German-American  Mercantile  Bank  v.  Gas  Service  Co^., 
228  Fed.  828,  829,  action  against  maker  of  note  and  guarantor  thereof 
did  not  involve  separable  controversy;  Regis  v.  United  Drug  Co.,  180 
Fed.  205,  208,  suit  against  foreign  corporation  and  its  resident  manager 
for  infringement  of  trademark  did  not  involve  separable  controversy; 
Vulcan  Detinning  Co.  v.  American  Can  Co.,  130  Fed.  637,  denying  con- 
troversy separable  bill  enjoining  some  defendants  from  practicing  secret 
process  wrongfully  obtained  and  restraining  codefendant,  a  former  em- 
ployee, from  assisting  them ;  Colburn  v.  Hill,  101  Fed.  505,  41  C.  C.  A. 
467,  holding  consolidation  of  suit  after  its  removal  with  another  between 
some  of  same  parties,  subsequently  commenced  in  same  court,  cannot 
affect  court's  jurisdiction  over  suit  removed;  Hough  v.  Southern  Ry. 


55  CLAY  V.  FIELD.  U5  U.  S.  260-263 

Co.,  144  N.  C.  702,  57  S.  E.  473,  question  of  separable  controversy  must 
be  determined  by  record  in  State  court  at  time  of  filing  petition  for  re- 
moval; Fidelity  Ins.  Co.  v.  Huntington,  117  U.  S.  281,  29  L.  Ed.  899,  6 
Sup.  Ct.  734,  holding  creditor's  bill  presents  no  separable  controversy 
as  to  respondent  lienholders;  Little  v.  Giles,  118  U.  S.  601,  30  L.  Ed. 
271,  7  Sup.  Ct.  35,  Rumsey  v.  Call,  28  Fed.  771,  Woodrum  v.  Clay,  33 
Fed.  899,  and  Patchin  v.  Hunter,  38  Fed.  52,  all  holding  separate  an- 
swers by  joint  defendants,  creating  separable  issues,  do  not  render  cause 
separable;  Brooks  v.  Clark,  119  U.  S.  611,  30  L.  Ed.  485.  7  Sup.  Ct.  303, 
and  Graves  v.  Corbin,  132  U.  S.  588,  33  L.  Ed.  468, 10  Sup.  Ct.  202,  hold- 
ing separate  defenses  do  not  create  separate  controversies  within  act; 
Weller  v.  Pace  Tobacco  Co.,  32  Fed.  862,  remanding  where  controversy 
of  nonresident  intervener  was  inseparable  from  that  of  resident  defend- 
ant; State  V.  Columbus  etc.  Ry.,  48  Fed.  628,  holding  mandamus  pro- 
ceeding to  compel  railroads  to  lower  joint  street  crossing  not  separable 
as  between  State  and  one  road ;  Ryder  v.  Bateman,  93  Fed.  22,  holding 
nonresident  wife,  sued  jointly  with  resident  husband,  not  entitled  to 
removal  on  ground  of  separate  controversy  and  diverse  citizenship. 

Distinguished  in  Manufacturers'  Commercial  Co.  v.  Brown- Alaska  Co., 
148  Fed.  310,  holding  action  against  maker  and  indorsers  of  note  sever- 
able ;  Beuttel  v.  Chicago  etc.  Ry.  Co.,  26  Fed.  52,  and  Fergason  v.  Chicago 
etc.  Ry.  Co.,  63  Fed.  178,  holding  petition  for  damages  against  railroad 
for  injuries  from  defective  engine,  and  employees  for  negligence,  con- 
tained separable  causes  of  action;  Rich  v.  Gross,  29  Neb.  340,  45  N.  W. 
468,  holding  controversy  separate  as  to  nonresident  creditor  filing  answer 
in  nature  of  creditor's  bill  in  foreclosure  suit. 

Right  to  injunction  or  damages  in  an  action  for  infringement  of 
patent.    Note,  20  E.  R.  0.  857. 

116  17.  S.  260-263,  29  L.  Ed.  375,  6  Sup.  Ct  86^  CLAT  ▼.  FIELD. 

Mississippi  code  provision,  specifying  limitation  of  actions  to  set  aside 
a4lTn1nlBtratox*s  sale,  construed. 

Distinguished  in  Jordan  v.  Bobbitt,  91  Miss.  114,  129,  45  South.  341, 
351,  one  year  limitation  applied  where  purchase  price  appeared  from 
record  to  have  been  paid. 

Running  of  limitations  in  favor  of  purchaser  in  possession  of  realty 
sold  under  void  proceedings.    Note,  8  L.  R.  A.  (N.  S.)  356. 

Under  Mississippi  code  of  1880,  tenant  in  common  ousted  by  cotenant 
may  maintain  ejectment  and  recover  rents  and  profits  in  same  action. 

Approved  in  Mitchell  v.  Big  Six  Development  Co.,  186  Fed.  563,  com- 
plainant, after  securing  decree  for  cancellation  of  lease,  could  not  bring 
supplemental  bill  for  waste  committed  between  declaration  of  forfeiture 
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and  granting  of  injunction;  Clay  v.  Freeman,  118  U.  S.  106,  30  L.  Ed.  107, 
6  Sup.  Ct.  968,  arguendo. 

Accounting  by  cotenants  for  use  and  occupation  and  rents  and 
profits.    Note,  28  L.  B.  A.  859. 

116  U.  S.  264-284,  29  Ii.  Ed.  377,  6  Sap.  Ot.  40,  HENBEBSON  ▼.  WADS^ 
WOBTH. 

"Wliere  Judgment  against  defendant,  pleading  no  counterclaim  or  setoff, 
and  not  asking  affirmative  relief,  is  appealed,  amount  in  dispute  is  amount 
of  Judgment  sought  to  be  reversed. 

Approved  in  Chamberlain  v.  Browning,  177  U.  S.  608,  44  L.  Ed.  908, 
20  Sup.  Ct.  822,  holding  separate  and  distinct  claims  of  attachment 
creditors  cannot  be  united  for  jurisdictional  amount  on  appeal  unless 
they  jointly  assert  their  claims;  New  York  Elevated  Ry.  Co.  v.  Fifth 
Nat.  Bank,  118  U.  S.  609,  30  L.  Ed.  260,  7  Sup.  Ct.  24,  holding  value  of 
matter  in  dispute  determined  by  judgment,  irrespective  of  verdict;  Gib- 
son V.  Shufeldt,  122  U.  S.  38,  30  L.  Ed.  1087.  7  Sup.  Ct.  1072,  holding 
defendant  can  appeal  only  as  to  several  plaintiffs  decreed  five  thousand 
dollars;  Decker  v.  Williams,  73  Fed.  311,  applying  rule  to  appeals  from 
commissioner  to  District  Court. 

Neither  codef endants  nor  coidalntiffs  can  unite  their  separate  and  dis- 
tinct Interests  for  purpose  of  making  up  amount  essential  to  appellate 
Jurisdiction  of  Supreme  Court;  hence  where  heirs  are  sued  on  ancestor's 
note,  and  separate  Judgments  rendered  against  each,  appellate  Jurisdiction 
extends  only  to  Judgments  exceeding  five  thousand  dollars. 

Approved  in  The  Joseph  B.  Thomas,  148  Fed.  767,  78  C.  C.  A.  428, 
holding  claims  cannot  be  added  together  to  give  appellate  court  juris- 
diction ;  Howison  v.  Masson,  29  App.  D.  C.  350,  several  defendants  claim- 
ing tract  of  land  by  adverse  possession  could  not  unite  to  make  up  juris- 
dictional amount;  Samp  v.  Braden,  73  Kan.  281,  85  Pac.  289,  several 
and  distinct  judgments  against  stockholders  upon  their  individual  lia- 
bility cannot  be  united  to  give  Supreme  Court  jurisdiction;  Singer  v. 
Singer,  122  Tenn.  685,  126  S.  W.  1089,  jurisdiction  of  appeal  from  order 
fixing  fees  of  attorneys  in  will  contest  is  determined  by  amount  claimed 
by  each  attorney  individually;  Feely  v.  Bryan,  55  W.  Va.  590,  47  S.  E. 
309,  dismissing  appeal  by  mortgage  preferred  creditor,  decree  adjudging 
property  for  benefit  of  creditors,  none  of  whom  get  one  hundred  dollars ; 
Clay  V.  Field,  138  U.  S.  479,  34  L.  Ed.  1049,  11  Sup.  Ct.  425,  and  Busey 
V.  Smith,  67  Fed.  15,  both  following  rule;  Walter  v.  Northeastern  Ry. 
Co.,  147  U.  S.  374,  37  L.  Ed.  208,  13  Sup.  Ct.  350,  where  bill  was  to  en- 
join assessments  in  separate  counties,  each  under  two  thousand  dollars; 
Wheless  v.  St.  Louis,  96  Fed.  867,  holding  owners  in  severalty  of  lots 
abutting  on  streets  cannot,  by  joining,  confer  Federal  jurisdiction  to 
enjoin  assessment,  no  single  assessment  equalling  two  thousand  dollars. 


57  NOTES  ON  U.  S.  REPORTS.        115  U.  S.  285-290 

Distinguished  in  Robertson  v.  Conway,  188  Fed.  582, 110  C.  C.  A.  377, 
Federal  eonrt  has  jurisdiction  of  stockholders'  liability  suit,  though 
amounts  due  from  some  stockholders  are  less  than  two  thousand  dollars. 

Amount  in  controversy  for  purposes  of  appeal  from  judgment  in 
consolidated  action.    Note,  15  Ann.  Gas.  493. 

Assumption  of  debts  on  dissolution  of  partnership.    Note,  9  L.  B.  A. 
(N.  S.)  68. 

115  17.  8.  285-288,  29  L.  Ed.  391,  6  Sup.  Ot.  38,  MOSES  ▼.  WOOSTEB. 

Appeal  of  defendants  from  Joint  decree  upon  Joint  cause  of  action  may, 
upon  death  of  an  appellant  and  failure  of  his  lepresentatlveB  to  appear, 
proceed  at  suit  of  survivors,  abating  as  to  deceased. 

Approved  in  Jameson  v.  Bartlett,  63  Neb.  640,  88  N.  W.  861,  holding 
one  of  several  parties  to  suit  dies,  in  pending  action  in  court  on  error, 
right  of  action  surviving  is  enforceable  without  bringing  representative 
into  case ;  Martin  v.  Baltimore  etc.  Ry.  Co.,  151  U.  S.  703,  38  L.  Ed.  322, 
14  Sup.  Ct.  545,  holding  question  whether  action  survives  defendant  on 
law  of  State. 

Practice  and  procedure  governing  transfer  of  causes  Co  Federal 
Supreme  Court  for  review.    Note,  66  L.  B.  A.  867. 

115  17.  S.  288-289,  29  L.  Ed.  392,  6  Sup.  Ot.  39,  JACKS  ▼.  HELENA. 

Where  State  court's  opinion,  which  is,  by  State  law,  part  of  the  xecoid, 
diowB  decision  properly  went  upon  other  than  Federal  ground,  Supreme 
Court  has  no  Jurisdiction  to  review  Judgment. 

Approved  in  Kreiger  v.  Shelby  Ry.  Co.,  125  U.  S.  44,  31  L.  Ed.  678, 
8  Sup.  Ct,  755,  holding  opinion  of  highest  State  court  examinable  to 
ascertain  grounds  for  judgment. 

Opinion  of  court  below  as  part  of  record.    Note,  15  L.  B.  A.  799. 

Record  for  showing  Federal  Supreme  Court 's  jurisdiction  to  review 
State  court's  decision.    Note,  63  L.  B.  A.  331. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court 
to  obtain  review  in  Federal  Supreme  Court.    Note,  63  L.  B.  A.  42. 

Validity  of  contract  for  location  of  railroad.    Note,  15  Ann.  Gas. 
637. 

115 17.  S.  290,  29  L.  Ed.  406,  6  Sup.  Ct.  39,  WATEBVTLIiE  ▼.  VAN  SLYKE. 

To  obtain  dismissal  before  printing  record,  motion  papers  must  present 
case  so  as  to  enable  Supreme  Court  to  act  understandingly  without  referring 
to  transcript. 

Approved  in  Maag  v.  Hyde,  122  U.  S.  632  (Appx.),  following  rule. 
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115  U.  S.  291-299,  29  I^  Ed.  388,  6  Sup.  Ot.  48,  HAZLETT  ▼.  UNITED 
STATES. 

Not  cited.     , 

115  U.  S.  300-307,  29  L.  Ed.  403,  6  Sup.  Ct.  65,  MEBBICKTS  EX'X  ▼.  GID- 
DINGS. 

Instractlons  to  find  verdict  for  defendant  must  be  held  by  rolee  apply- 
ing in  case  of  demurrer  to  evidence. 

Approved  in  Meyer  v.  Manhattan  Life  Ins.  Co.,  144  Ind.  447,  43  N.  E. 
461,  following  rule ;  New  York  Dry  Gk>ods  Store  v.  Pabst  Brewing  Co., 
112  Fed.  383,  50  C.  C.  A.  295,  holding  on  plaintiff's  motion  to  instruct 
the  jury,  court  considers  all  facts  established  by  evidence  and  all  fair 
and  reasonable  inferences  drawn  therefrom. 

Accord  and  satisfaction.    Note,  100  Am.  St.  Rep.  446. 

Part  payment  as  satisfaction  of  claim  against  government,  State, 
county  or  municipality.    Note,  Ann.  Gas.  1914D,  825. 

Acceptance  of  partial  allowance  of  claim  by  public  hody  as  accord 
and  satisfaction.    Note,  42  L.  R.  A.  (N.  S.)  121. 

Miscellaneous.  Miscited  in  Mower  v.  Kemp,  42  La.  Ann.  1018|  8 
South.  832. 

115  17.  S.  308-^21,  29  L.  Ed.  398,  6  Sup.  Ot.  60,  SMITH  ▼.  BLACK. 

Absence  from  sale  advertised  by  both  trustees,  of  one  of  them,  la  not 
sufficient  reason  to  set  same  aside  as  against  former  owner. 

Approved  in  Crutchfield  v.  Hewett,  2  App.  D.  C.  387,  upholding  sale 
by  one  trustee;  Thaw  v.  Ritchie,  5  Mackey  (D.  C),  214,  giving  holding 
in  cited  case  as  instance  of  rule  of  property ;  Loveland  v.  Clark,  11  Colo. 
270,  18  Pac.  547,  upholding  sale  by  one  trustee ;  Monroe  v.  Fuchtler,  121 
N.  C.  105,  28  S.  E.  64,  arguendo. 

In  absence  of  disqualifying  circumstances,  creditor  may  purchase  at 
sale  under  deed  of  trust. 

Approved  in  Anderson  v.  Messinger,  146  Fed.  932,  7  L.  R.  A.  (N.  S.) 
1094,  77  C.  C.  A.  179,  holding  pledgee  may  become  purchaser  at  judicial 
sale  of  pledge  conducted  by  officer  of  the  law;  McNutt  v.  Nuevo  Land 
Co.,  167  Cal.  466,  140  Pac.  9,  one  cotenant  may  buy  interest  of  another 
at  judicial  sale;  McMuUan  v.  Harris,  110  Ga.  83,  78  Am.  St.  Rep.  103, 
35  8.  E.  338,  holding  one  entitled  to  proceeds  of  land  may  engage  a  third 
party  to  run  property  up  to  specified  price,  owner  taking  same  off  hia 
hands ;  Pewabic  Min.  Co.  v.  Mason,  145  U.  S.  362,  36  L.  Ed.  736,  12  Sup. 
Ct.  890,  holding  permission  unnecessary  to  enable  litigating  stockholder 
to  bid  at  judicial  sale;  Black  v.  Caldwell,  83  Fed.  884,  holding  denying 
foreign  corporation  mortgagor  right  to  buy  at  foreclosure,  denial  of 
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equal  protection  of  laws ;  Deck  v.  Whitman,  96  Fed.  879,  holding  Amer- 
ican rule  allows  either  party  to  suit  to  bid  at  judicial  sale;  Monroe  v. 
Fuchtler,  121  N.  C.  104,  28  S.  B.  64,  holding  cestui  que  trust  may  buy 
at  trust  sale. 

Sales  under  powers  in  mortgages  and  trust  deeds.    Note,  92  Am.  St. 
Bep.  581,  595. 

Facts  held  not  to  Justify  setting  aside  of  sale  for  Inadequacy  of  price. 
Approved  in  Morrison  v.  Bumette,  154  Fed.  625,  83  C.  C.  A.  391, 
applying  rule  to  sale  by  guardian  of  lease  of  land  belonging  to  minor 
Indian. 

116  U.  8.  321-339,  29  I^  Ed.  414,  6  Sap.  Ot.  57,  KENTUCKY  BT.  TAX 
OASES. 

Taxation  proceedings  are  not  necessarily  Judicial,  and  "due  process  of 
law,**  as  applied  to  that  subject,  does  not  Imply  right  to  such  notice  and 
beaztng  as  are  regarded  essential  to  validity  of  judicial  proceedings.  Tax 
law  requiring  owners  to  send  lists  to  designated  official  and  fixing  time  for 
protests  against  assessment^  Is  valid. 

Approved  in  Glidden  v.  Harrington,  189  U.  S.  259,  260,  47  L.  Ed.  801, 
802,  23  Sup.  Ct.  576,  holding  due  process  not  violated,  State  statute  re- 
quiring personalty  held  in  trust  assessable  to  trustee,  regarding  the  fur- 
nishing of  lists  to  the  assessor;  Central  Pac.  Ry.  Co.  v.  Evans,  111  Fed. 
76,  holding  act  requiring  valuation  of  property  by  classification,  board 
of  assessors  cannot  designate  railroad  by  name  and  by  vote  fix  the  valu- 
ation per  mile;  People  v.  Pitcher,  56  Colo.  369,  371,  372,  432,  138  Pac. 
518,  519,  538,  upholding  statute  providing  that  tax  commission  may  deal 
with  aggregate  values  of  different  counties,  though  not  providing  for 
special  notice;  West  Hartford  v.  Coleman,  88  Conn.  81,  89  Atl.  1121, 
upholding  statute  authorizing  assessments  but  not  providing  for  notice 
and  hearing,  because  right  to  notice  and  hearing  will  be  implied;  Will- 
iams V.  Osborne,  181  Ind.  685,  104  N.  E.  32,  upholding  statute  author- 
izing filing  of  petition  for  change  of  drain ;  Cummins  v.  Pence,  174  Ind. 
122,  91  N.  E.  531,  upholding  statute  for  construction  of  roads  by  taxa- 
tion; State  V.  Smith,  158  Ind.  556,  63  N.  E.  30,  64  N.  E.  18,  holding 
Homer's  Rev.  Stats.  1901,  §  627a,  providing  certain  deductions  from 
assessed  valuation  relative  to  mortgages  does  not  contravene  Const.,  art. 
X,  §  1;  Ray  v.  Armstrong,  140  Ky.  816,  817,  131  S.  W.  1047,  1048,  up- 
holding statute  creating  State  board  of  equalization,  though  taxpayers 
were  given  no  notice  of  board  meetings  other  than  that  conveyed  in  stat- 
ute ;  Worthington  v.  District  Court,  37  Nev.  242,  142  Pac.  240,  upholding 
statute  which  provides  that  where  both  parties  to  divorce  suit  were  not 
residents  at  time  of_  accrual  of  cause  for  divorce,  they  must  have  beea 
residents  for  one  year  before  action;  Jackson  v.  Corporation  Commis- 
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sion,  130  N.  C.  421,  42  S.  E.  135,  holding  laws  fixing  method  of  assessing 
physical  property  and  the  franchises  of  railroads  is  not  discretionary, 
but  may  be  compelled  by  mandamus;  Beggs  v.  Paine,  16  N.  D.  452,  109 
N.  W.  329,  upholding  statute  providing  for  sale  of  property  for  delin- 
quent taxes;  Anderson  v.  Ritterbusch,  22  Okl.  790,  98  Pac.  1014,  uphold- 
ing statute  providing  for  assessment  and  collection  of  taxes  on  omitted 
property;  Alderman  v.  Wells,  85  S.  C.  514,  21  Ann.  Gas.  193,  27  L.  R.  A. 
(N.  S.)  864,  67  S.  E.  783,  upholding  State  statute  imposing  graduated 
tax  on  incomes;  Blue  Jacket  etc.  Coffee  Co.  v.  Scherr,  50  W.  Va.  551, 
40  S.  E.  522,  holding  tender  or  offer  to  pay  is  condition  precedent  to 
granting  an  injunction  to  stay  collection  of  taxes  as  are  conceded  to  be 
due ;  Chicago  etc.  R.  Co.  v.  State,  128  Wis.  654,  108  N.  W.  585,  holding 
owners  of  railroad  property  of  State  board's  action  determining  aver- 
age rate  unnecessary;  Lent  v.  Tillson,  140  U.  S.  328,  85  Ii.  Ed.  425,  11 
Sup.  Ct.  830  (affirming  72  Cal.  413,  419,  14  Pac.  74,  76),  denying  right 
of  parties  affected  by  proposed  improvement  to  be  heard  before  assess- 
ment ;  Pittsburgh  etc.  Ry.  Co.  v.  Backus,  154  U.  S.  426,  38  L.  Ed.  1036, 
14  Sup.  Ct.  1116,  holding  personal  notice  unnecessary,  statute  fixing  time 
and  place  for  meeting  of  board;  San  Diego  Land  etc.  Co.  v.  National 
City,  174  U.  S.  753,  43  L.  Ed.  1154,  19  Sup.  Ct.  809,  holding  water  com- 
pany not  entitled  to  formal  notice  of  precise  day  for  fixing  rates ;  Board 
of  Equalization  Cases,  49  Ark.  528,  6  S.  W.  5,  holding  provision  for 
appeal  before  assessment  becomes  final,  sufficient;  St.  Louis  etc.  Ry.  Co. 
V.  Worthen,  52  Ark.  538,  7  L.  R.  A.  376,  13  S.  W.  256,  holding  failure 
to  provide  appeal  from  board's  valuation  not  fatal  to  law;  State  v. 
Weyerhauser,  68  Minn.  363,  71  N.  W.  267,  upholding  law  of  1893,  pro- 
viding for  taxation  of  property  unlawfully  omitted  from  assessment; 
Board  of  Assessors  v.  Central  Ry.  Co.,  48  N.  J.  L.  284,  4  Atl.  688,  up- 
holding law  providing  for  assessment  and  taxation  of  railroads  and 
canals ;  State  v.  Sponangle,  45  W.  Va.  424,  43  L.  B.  A.  732,  32  S.  E.  287, 
upholding  constitutional  provision  for  forfeiture  of  land  not  entered  for 
taxation;  Meggett  v.  Eau  Claire,  81  Wis.  332,  51  N.  W.  569,  holding 
provision  for  issuance  of  certificate,  stating  amount  of  street  assessment, 
sufficient  notice;  Hennessy  v.  Douglas  County,  99  Wis.  151,  74  N.  W. 
990,  upholding  assessments  for  sidewalks,  although  only  notice  was  en- 
try on  tax-rolls;  dissenting  opinion  in  Spring  Valley  Water  Works  v. 
San  Francisco,  82  Cal.  334,  22  Pac.  1051,  as  to  notice  to  water  company 
of  intention  to  fix  rates;  Louisville  etc.  Ry.  Co.  v.  Louisville,  166  U.  S. 
714,  41  L.  Ed.  1175,  17  Sup.  Ct.  727,  Castillo  v.  McConnico,  168  U.  S. 
684,  42  L.  Ed.  626, 18  Sup.  Ct.  233,  Scott  v.  Toledo,  36  Fed.  394,  1 L.  B.  A. 
694,  and  Wade  v.  Eamberley,  5  Ohio  C.  C.  44,  arguendo. 

Distinguished  in  Hood  River  Lumbering  Co.  v.  Wasco  County,  35  Or. 
510,  57  Pac.  1020,  holding  river  improvement  law  void,  as  providing 
for  taking  property  without  notice. 
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Kentucky  act  of  1878,  providing  for  notice  of  proposed  assessment  to 
property  owner,  by  requiring  bim  to  present  estimate  of  value  to  designated 
officer,  providing  for  public  sessions  of  board,  at  whicb  party  may  appear 
and  be  beard,  and  wbicb  allows  opportunity  to  contest  validity  of  proceed- 
ings in  suit  to  collect  tSz,  does  not  deprive  taxpayer  of  property  without 
"due  process,** 

Approved  in  Bradley  v.  City  of  Richmond,  227  U.  S.  483,  57  L.  Ed. 
606,  33  Sup.  Ct.  318,  upholding  city  ordinance  imposing  license  tax  upon 
business  of  "private  banker";  Lander  v.  Mercantile  Nat.  Bank,  186 
U.  S.  468,  46  L.  Ed.  1253,  22  Sup.  Ct.  912,  holding  board  of  equalization 
stating  time  and  place  of  first  meeting,  regarding  incorporated  banks, 
sufficient  notice  to  all  affected  by  its  action;  Louisville  &  N.  R.  Co.  v. 
Siler,  186  Fed.  192,  193,  upholding  State  istatute  authorizing  railroad 
conunission  to  fix  railroad  rates;  Home  Tel.  &  Tel.  Co.  v.  City  of  Los 
Angeles,  155  Fed.  581,  upholding  city  ordinance  fixing  telephone  rates; 
Lanham  &  Sons  Co.  v.  City  of  Rome,  136  Ga.  401,  71  S.  E.  772,  uphold- 
ing charter  provisions  imposing  specific  part  of  cost  of  street  paving 
upon  abutting  property;  Nevada  Nat.  Bank  v.  Dodge,  119  Fed.  63,  56 
C.  C.  A.  145,  holding  stockholders  of  national  bank  are  required  to  take 
notice  of  the  law  of  State  providing  for  assessment  and  taxation  of  their 
shares;  Underground  R.  R.  Co.  v.  New  York,  116  Fed.  960,  holding 
railroad  hpving  met  the  legal  requirements,  an  acquired  franchise  to 
construct  line  has  a  property  right  divested  only  by  due  process  of  law; 
Hubbard  v.  Goss,  157  Ind.  489,  62  N.  E.  38,  holding  board  of  review 
equalizing  tax  by  raising  valuation  of  division  of  township,  no  notice 
was  necessary  other  than  that  in  section  6367,  Bums'  Rev.  Stats.  1901; 
Taylor  v.  Drainage  Dist.  No.  56,  167  Iowa,  54,  L.  E.  A.  1916B,  1193,  148 
N.  W.  1044,  notice  of  hearing  for  formation  of  drainage  district  may 
be  by  publication ;  Sears  v.  Vary,  208  Mass.  211,  94  N.  E.  468,  taxpayer 
cannot  complain  of  refusal  of  assessors  to  abate  tax  where  he  did  not 
bring  in  property  list  within  specified  time;  Malone  v.  Provident  Inst. 
for  Savings,  201  Mass.  27,  86  N.  E.  914,  personal  notice  is  required 
to  savings  bank  of  proceeding  to  escheat  to  State  deposit  of  absentee 
depositor;  Enterprise  Irr.  Dist.  v.  Tri-State  Land  Co.,. 92  Neb.  143,  138 
N.  W.  179,  where  statute  authorizes  proceeding  affecting  property  rights, 
right  to  notice  is  implied;  Chicago  etc.  R.  R.  v.  Richardson  Co.,  72  Neb. 
488,  100  N.  W.  952,  where  statute  names  time  and  place  for  meeting  of 
assessing  board,  personal  notice  is  not  necessary;  Seward  v.  Denver  etc. 
R.  Co.,  17  N.  M.  576,  46  L.  R.  A.  (N.  S.)  242,  131  Pac.  986,  holding  that 
constitutional  provision  for  review  by  Supreme  Court  of  order  of  State 
corporation  commission  was  not  invalid  because  new  evidence  could  not 
be  produced  before  Supreme  Court;  Territory  v.  Bank  of  Albuquerque, 
10  N.  M.  305,  65  Pac.  177,  holding  date  fixed  for  meeting  territorial 
board  of  equalization  gives  taxpayers  notice  to  defend  their  interest, 
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and  no  other  notice  is  necessary;  Ohlwine  v.  Bushnell,  32  S.  D.  432,  143 
N.  W.  364,  upholding  statute  providing  for  sale  of  entire  tract  of  land 
for  delinquent  taxes;  Carroll  v.  Alsup,  107  Tenn.  278,  64  S.  W.  198, 
holding  Acts  1899,  c.  435,  Terin.,  stating  exact  time  when  board  of  equal- 
ization will  meet,  no  other  notice  is  required  to  be  made;  State  v. 
Clement  Nat.  Bank,  84  Vt.  189,  Ann.  Oaa.  1912D,  22,  78  Atl.  953,  up- 
holding State  tax  upon  interest-bearing  deposits  in  national  banks; 
-Winona  etc.  Land  Co.  v.  Minnesota,  159  U.  S.  538,  40  L.  Ed.  251,  16 
Sup.  Ct.  87,  upholding  Minnesota  law  of  1881,  providing  for  assessment 
of  property  omitted  from  roll  of  preceding  years;  Sanford  v.  Poe,  69 
Fed.  553,  16  C.  C.  A.  305,  holding  right  to  be  present  and  be  heard  in 
assessment  proceedings,  due  process;  Lent  v.  Tillson,  72  Cal.  420,  421, 
14  Pac.  77,  upholding  act  of  1876,  for  widening  of  street  in  city;  Ames 
v;  People,  26  Colo.  99,  56  Pac.  661,  upholding  power  of  legislature  to  fix 
situs  of  real  and  general  property  for  taxation  purposes;  Ball  v.  Ridge 
Copper  Co.,  12  Mich.  118,  76  N.  W.  132,  upholding  act  of  1893,  provid- 
ing for  sale  of  land  for  taxes ;  St.  Louis  v.  Ranken,  96  Mo.  506,  9  S.  W. 
914,  holding  defendant  having  received  notice  of  proposed  assessment, 
it  was  not  necessary  that  he  be  made  party  to  condemnation  proceed- 
ings to  open  street;  State  v.  Jones,  51  Ohio  St.  514,  37  N.  E.  951,  up- 
holding 90  Ohio  Laws,  330,  providing  for  taxation  of  telephone,  tele- 
graph and  express  companies;  Baldwin  v.  Ely,  66  Wis.  188,  28  N.  W. 
399,  upholding  provision  that  title  to  land  sold  for  taxes  for  five  succes- 
sive years  shall  vest  in  county;  dissenting  opinion  in  Spring  Valley 
Water  Works  v.  San  Francisco,  82  Cal.  333,  22  Pac.  1051,  ai^endo; 
dissenting  opinion  in  Mallory  v.  La  Crosse  Abattoir  Co.,  80  Wis.  184,  49 
N.  W.  1076,  majority  upholding  labor  lien  law  of  1889;  Board  of  As- 
sessors V.  Central  Ry.  Co.,  48  N.  J.  L.  278,  4  Atl.  584,  arguendo. 

Distinguished  in  Londoner  v.  Denver,  210  U.  S.  386,  52  L.  Ed.  1112,  28 
Sup.  Ct.  708,  opportunity  to  submit  in  writing  to  city  council  objection 
to  assessment  for  public  improvement  is  insufficient;  Scott  v.  Toledo,  36 
Fed.  398,  1  L.  R.  A.  696,  holding  street  assessment  without  notice  in- 
valid; Meyers  v.  Shields,  61  Fed.  721,  holding  proceeding  to  enter  as- 
sessment for  back  taxes,  without  notice  or  hearing  unconstitutional; 
Baker  v.  Norwood  Village,  74  Fed.  1000,  holding  condemnation  of  street 
through  private  land,  and  assessment  thereon  of  expenses  therefor,  un- 
constitutional; Power  V.  Larabee,  2  N.  D.  153,  49  N.  W.  727,  holding 
tax  invalid,  where  board  did  not  meet  at  time  and  place  designated. 

Bole  of  equal  taxation  only  requires  same  method  for  all  constitaents 
of  each  class  of  property,  so  tliat  law  shall  operate  uniformly  upon  all  iid 
similar  circumstances;  hence  Kentucky  law,  providing  different  methods 
for  assessment  of  railroads  than  for  other  real  property,  is  not  denial  of 
"equal  protection  of  laws"  within  Fourteenth  Amendment. 
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Approved  in  Ohio  River  etc.  Ry.  Co.  v.  Dittey,  232  U.  S.  591,  58 
L.  Ed.  745,  34  Sup.  Ct.  372,  upholding  excise  tax  upon  gross  receipts 
from  intrastate  business  of  railway  companies;  State  of  Washington  v. 
Fairchild,  224  U.  S.  526,  56  L.  Ed.  869,  32  Sup.  Ct.  535,  procedure  be- 
fore State  railroad  commission  to  compel  railroad  companies  to  make 
trackage  connections  held  to  satisfy  requirement  of  due  process  of  law; 
Broadnax  v.  Missouri,  219  U.  S.  294,  55  L.  Ed.  224,  31  Sup.  Ct.  238 
(affirming  228  Mo.  44,  187  Am.  St.  Rep.  613,  128  S.  W.  182),  upholding 
stamp  tax  upon  sales  of  stocks,  bonds  or  commodities  for  future  de- 
livery; Southwestern  Oil  Co.  v.  Texas,  217  U.  S.  124,  54  L.  Ed.  693,  30 
Sup.  Ct.  4^6,  wholesale  dealers  in  oils  are  not  denied  equal  protection 
of  laws  by  occupation  tax,  although  similar  tax  is  not  exacted  from 
other  wholesalers ;  Michigan  etc.  R.  R.  Co.  v.  Powers,  201  U.  S.  293,  300, 
60  L.  Ed.  761,  764,  26  Sup.  Ct.  466,  upholding  taxation  of  railroad  prop- 
erty at  the  average  rate  imposed  on  property  subject  to  ad  valorem  taxes 
ascertained  by  dividing  total  tax  levied  by  value  of  property;  Cook  v. 
Marshall  Co.,  196  U.  S.  274,  49  L.  Ed.  476,  25  Sup.  Ct.  233,  holding  tax 
on  retail  tobacco  dealer  not  invalid  because  interstate  jobbers  and  whole- 
salers exempted  therefrom;  Field  v.  Barber  Asphalt  Paving  Co.,  194 
U.  S.  622,  48  L.  Ed.  1158,  24  Sup.  Ct.  784,  sustaining  statutory  provision 
permitting  only  resident  owners  to  protest  against  improvement ;  Weyer- 
haueser  v.  Minnesota,  176  U.  S.  557,  44  L.  Ed.  586,  20  Sup.  Ct.  488,  hold- 
ing former  assessments  grossly  undervalued,  reassessment  making  prop- 
erty bear  same  burden  it  should  have  borne  at  first  is  constitutional 
under  Fourteenth  Amendment;  Ohio  River  &  W.  Ry.  Co.  v.  Dittey,  203 
Fed.  548,  upholding  State  excise  tax  upon  gross  receipts  from  intrastate 
business  of  railroad  companies,  though  different  utilities  are  taxed  at 
different  rates;  In  re  Arkansas  Rate  Cases,  187  Fed.  319,  proportion  of 
railroad  devoted  to  intrastate  commerce  may  be  determined  by  compar- 
ing intrastate  and  interstate  earnings;  Michigan  R.  R.  Tax  Cases,  138 
Fed.  233,  238,  239,  refusing  to  enjoin  collection  of  tax  against  railroad 
property  based  on  actual  value  thereof,  because  other  property  taxed 
at  less  than  actual  value;  St.  Louis  etc.  Ry.  Co.  v.  Davis,  132  Fed.  634, 
sustaining  method,  taxation  value  fixed  by  dividing  the  entire  valuation 
of  railroad  property  upon  a  mileage  basis ;  W.  C.  Peacock  &  Co.  v.  Pratt, 
121  Fed.  776,  58  C.  C.  A.  48,  holding  the  manner  of  taxation  with  re- 
spect to  each  class  is  left  to  the  legislative  discretion,  and  Fourteenth 
Amendment  of  Constitution  is  violated  thereby;  Huneke  v.  Huneke,  12 
Cal.  App.  206,  107  Pac.  134,  upholding  statute  under  which  defendant  is 
bound  by  divorce  decree  after  six  months,  while  plaintiff  may  dismiss 
at  any  time  within  one  year;  Wright  v.  Union  Tank  Line  Co.,  143  Ga. 
771,  85  S.  E.  997,  upholding  statute  taxing  cars  of  equipment  companies 
on  mileage  basis;  Board  of  Commissioners  of  Johnson  County  v.  John- 
son,  173  Ind.  85,  89  N.  E.  594,  upholding  statute  authorizing  unincorpo- 
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rated  banks  to  deduct  deposits  from  assets  other  than  real  estate  for 
purposes  of  taxation;  Sons  &  Daughters  of  Justice  v.  Swift,  73  Kan. 
260,  84  Pac.  985,  upholding  statute  limiting  time  within  which  fraternal 
benefit  associations  may  appeal  from  judgment  to  sixty  days  after  its 
rendition;  Commonwealth  v.  Union  etc.  Transit  Co.,  118  Ky.  144,  80 
S.  W.  493,  denying  unjust  discrimination,  although  refrigerator-car  com- 
pany taxed  on  all  cars,  while  railroad  company  taxed  only  on  cars  within 
State;  State  v.  Leavitt,  105  Me.  83,  26  L.  E.  A.  (N.  S.)  799.  72  AtL  878, 
upholding  statute  limiting  right  to  take  shell  fish  from  tide  water,  within 
limits  of  town,  to  its  residents  and  hotel  proprietors;  Criswell  v.  State, 
126  Md.  108,  94  Atl.  550,  upholding  act  {Nroviding  for  examination  of 
barbers  but  exempting  those  already  engaged  in  business;  State  v. 
Bazille,  97  Minn.  20,  106  N.  W.  97,  sustaining  act  imposing  tax  on  cer- 
tain devises,  bequests  and  inheritances;  Norris  v.  City  of  Lincoln,  93 
Neb.  662,  Ann.  Oafl.  1914B,  1194,  142  N.  W.  116,  upholding  license  tax 
upon  persons  lending  money  upon  chattel  security  at  different  rate  from 
that  imposed  upon  other  money  lenders;  Long  Dock  Co.  v.  Hendrickson, 
85  N.  J.  L.  540,  89  Atl.  1033,  upholding  assessment  of  dock  property  of 
railroad  company ;  Central  R.  Co.  v.  State  Board  of  Assessors,  75  N.  J.  L. 
128,  155,  157,  67  Atl.  675,  685,  686,  railroad  and  canal  property  may  be 
subdivided  into  minor  classes  for  purposes  of  taxation;  Bei^en  etc.  R. 
Co.  V.  State  Board  of  Assessors,  74  N.  J.  L.  752,  67  Atl.  672,  upholding 
statute  providing  method  for  taxation  of  railroad  and  canal  property; 
Waldorf-Astoria  Hotel  Co.  v.  City  of  New  York,  212  N.  Y.  107,  105 
N.  E.  806,  upholding  ordinance  authorizing  establishment  of  public  hack- 
stands in  certain  portions  of  streets;  People  v.  Reardon,  184  N.  Y.  445, 
112  Am.  St.  Rep.  636,  77  N.  E.  974,  upholding  act  imposing  tax  on  trans- 
fers of  stock  in  domestic  and  foreign  corporations;  Smith  v.  Wilkins, 
164  N.  C.  141,  80  S.  E.  170,  upholding  statute  imposing  license  tax  vary- 
ing in  amount  upon  different  classes  of  peddlers;  Lacy  v.  Packing  Co., 
134  N.  C.  573,  47  S.  E.  55,  sustaining  license  tax  on  packing-houses; 
Cincinnati  etc.  Ry.  Co.  v.  Cincinnati,  62  Ohio  St.  474,  57  N.  E.  232,  hold- 
ing compensation  paid  to  land  owner  for  lands  taken  for  a  street  can- 
not be  assessed  back  upon  owner's  land  remaining  after  such  taking; 
Condon  v.  Maloney,  108  Tenn.  90,  65  S.  W.  873,  holding  statute  operat- 
ing upon  all  counties  in  like  condition,  the  classification  not  being  arbi- 
trary, the  same  is  not  class  l^slation;  Winchester  etc.  R.  Co.  v.  Com- 
monwealth, 106  Va.  272,  55.  S.  E.  694,  upholding  statute  creating  State 
corporation  commission;  Harvey  Coal  &  Coke  Co.  v.  Dillon,  59  W.  Va. 
638,  6  L.  R.  A.  (N.  S.)  628,  53  S.  E.  942,  upholding  statute  providing 
for  taxation  of  chattels  real;  Chicago  etc.  R.  Co.  v.  State,  128  Wis.  615, 
108  N.  W.  571,  sustaining  assessment,  railroad  property  valued  on  basis 
of  franchise,  assessors  omitting  similar  elements  as  to  ordinary  corpo- 
rations; Kingsley  v.  Merrill,  122  Wis.  201,  67  L.  B.  A.  200,  99  N.  W. 
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1049,  sustaining  act  making  debts  due  from  solvent  debtors  subject  to 
taxation;  Pacific  Exp.  Co.  v.  Seibert,  142  U.  S.  364,  35  L.  Ed.  1040,  12 
Sup.  Ct.  254,  holding  diversity  of  taxation  allowable  if  all  of  a  class 
&re  taxed  uniformly;  Chamberlain  v.  Walter,  60  Fed.  793,  holding  as- 
sessment of  railroads  at  higher  percentage  of  value  than  other  prop- 
erty not  unconstitutional;  Brown's  Case;  91  Va.  767,  28  L.  R.  A.  Ill, 
21  S.  E.  359,  holding  tax,  to  be  uniform,  need  not  be  assessed  on  all 
property  by  same  agency;  Charleston  etc.  Bridge  Co.  v.  Kanawha  County 
Court,  41  W.  Va.  668,, 24  S.  E.  1005,  holding  legislature  may  provide 
different  manner  for  assessment  of  different  classes  of  property;  State 
V.  Mann,  76  Wis.  477,  45  N.  W.  529,  sanctioning  reasonable  classifica- 
tion for  purposes  of  taxation.  On  authority  of  principal  case,  follow- 
ing have  been  upheld;  Columbus  etc.  Ry.  Co.  v.  Wright,  151  U.  S.  482, 
38  L.  Ed.  243,  14  Sup.  Ct.  400,  Georgia  law  of  1889,  distributing  roll- 
ing stock  of  railroads  among  counties  for  taxation;  Pittsburgh  etc.  Ry. 
Co.  V.  Backus,  154  U.  S.  425,  38  L.  Ed.  1036,  14  Sup.  Ct.  1116,,  provision 
for  different  method  of  assessing  railroads;  Adams  Exp.  Co.  v.  Ohio, 
165  U.  S.  228,  41  L.  Ed.  698,  17  Sup.  Ct.  312,  classification  of  express 
companies  with  railroad  and  telegraph  companies,  for  taxation ;  Magoun 
v.  Illinois  Trust  etc.  Bank,  170  U.  S.  293,  42  L.  Ed.  1042, 18  Sup.  Ct.  598, 
Illinois  inheritance  tax  law  of  1895;  Wallace  v.  Myers,  38  Fed.  185,  4 
L.  R.  A.  172,  New  York  inheritance  tax;  St.  Louis  etc.  Ry.  Co.  v. 
Worthen,  52  Ark.  536,  7  L.  R.  A.  375,  13  S.  W.  256,  classification  of 
railroads  for  taxation;  People  v.  Henderson,  12  Colo.  375,  376,  21  Pac. 
146,  147,'  classification  of  mines  for  purposes  of  taxation;  Ames  v. 
People,  26  Colo.  107,  56  Pac.  664,  and  Northern  Pac.  Ry.  Co.  v.  Barnes, 
2  N.  D.  339,  346,  51  N.  W.  393,  395,  separate  classification  of  railroads 
for  purposes  of  taxation;  Brown's  Case,  173  Mass.  499,  53  N.  E.  998, 
act  providing  for  examination  of  judgment  debtors,  owing  for  neces- 
saries; Sawyer  v.  Dboley,  21  Nev.  399,  32  Pac.  440,  statute  providing 
summary  process  for  sale  of  property  for  delinquent  taxes  amounting 
to  less  than  three  hundred  dollars;  Board  of  Assessors  v.  Central  Ry. 
Co.,  48  N.  J.  L.  289,  313,  319,  4  Atl.  598,  60g,  612  (but  see  dissenting 
opinion  in  48  N.  J.  L.  346,  4  Atl.  627),  holding  act  of  1884,  '*for  taxa- 
tion of  railroad  and  canal  property";  dissenting  opinion  in  Mayor  etc. 
of  City  of  Hoboken  v.  State  Board  of  Equalization,  83  N.  J.  L.  789,  85 
Atl.  579,  majority  upholding  assessment  of  ferry  property  belonging  to 
railroad. 

Distinguished  in  People  v.  Mensching,  187  N.  Y.  17,  21,  10  Ann.  Gas. 
101,  10  L.  R.  A.  (N.  S.)  626,  79  N.  E.  886,  888,  holding  void  State  tax 
upon  stock  transfers  because  same  tax  was  imposed  upon  each  share 
irrespective  of  its  value;  Seaumont  Traction  Co.  v.  State,  57  Tex.  Civ. 
608, 122  S.  W.  617,  statute  prescribing  that  electric  cars  shall  be  screened 
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for  protection  of  motormen  held  void  because  applying  only  to  corpora- 
tions; Western  Union  Tel.  Co.  v.  Poe,  61  Fed.  467,  holding  assessment 
on  corporation  determined  by  aggregate  value  of  shares  of  stock,  not 
uniform  taxation. 

Classification  of  subjects  of  taxation  as  affected  by  constitutional 
requirement  of  uniformity.    Note,  1  Aim.  Gas.  639. 

Constitutional  equality  as  to  corporate  taxation.    Note,  60  L.  B.  A. 
339,  346,  362,  373. 

115  XT.  S.  339-348,  29  L.  Ed.  432,  6  Sup.  Ot.  74,  KNICKEBBOOEBB  LIFE 
INS  OO.  ▼.  PENDLETON. 

It  appearing  after  reversal  of  judgment  below  for  pUlntiffs  that  writ 
and  citation  were  served  on  but  one  plaintiff,  althougli  supersedeas  bond 
was  executed  to  all,  amendment  of  writ  and  new  citation  were  allowed. 

Approved  in  Browning  v.  Boswell,  209  Fed.  791,  126  C.  C.  A.  612, 
Teel  V.  Chesapeake  &  O.  Ry.  Co.,  204  Fed.  917,  47  L.  E.  A.  (N.  S.)  21, 
123  C.  C.  A.  240,  and  Gilbert  v.  Hopkins,  198  Fed.  850, 117  C.  C.  A.  491, 
all  holding  that  writ  of  error  may  be  amended  so  as  to  bring  in  party 
omitted,  even  though  time  for  filing  writ  has  expired;  Martin  v.  Bur- 
ford,  176  Fed.  555,  100  C.  C.  A.  159,  where  citation  in  error  was  not 
served  personally,  new  citation  may  be  issued;  Thomas  v.  Green  County, 
146  Fed.  970,  77  C.  C.  A.  487,  amending  writ  by  adding  names  of  omitted 
plaintiffs ;  Fitzpatrick  v.  Graham,  119  Fed.  354,  66  C.  C.  A.  95,  holding 
Circuit  Court  of  Appeals  has  jurisdiction  to  review  joint  judgment 
against  defendants  in  ejectment,  all  being  joined  in  writ,  or  interests 
appearing  in  record;  Baca  v.  Anaya,  14  N.  M.  26,  89  Pac.  316,  court 
may  permit  alias  citation  and  extend  time  for  service  thereof;  Dolan  v. 
Jennings,  139  U.  S.  387,  35  L.  Ed.  218,  11  Sup.  Ct.  686,  Walton  v.  Mari- 
etta Chair  Co.,  157  U.  S.  347,  39  L.  Ed.  727,  15  Sup.  Ct.  628,  and  Dunlop 
V.  United  States,  165  U.  S.  495,  41  L.  Ed.  802,  17  Sup.  Ct.  378,  holding 
proof  of  custom  to  deliver  papers  at  home  raises  presumption  that  paper 
was  delivered;  Cotter  v.  Alabama  etc.  Ry.  Co.,  61  Fed.  750,  10  C.  C.  A. 
35,  as  to  practice  in  allo^ng  amendments  of  writ. 

Evidence  of  bank's  customs  and  usages  is  admissible  to  corroTiorate^ 
cashier's  conviction  and  belief  of  presentation  of  draft. 

Approved  in  Watlington  v.  United  States,  233  Fed.  248,  mailing  of 
letters  may  be  shown  by  evidence  of  custom  and  course  of  business. 

.After  long  lapse  of  time  it  will  be  presumed  that  duties  have  been 
performed  and  business  done  in  accordance  witb  custom  and  course  of  busi- 
ness of  bank. 

Approved  in  Iowa  Life  Ins.  Co.  v.  Lewis,  187  U.  S.  353,  47  L.  Ed.  213, 
23  Sup.  Ct.  132,  holding  life  insurance  policy  is  forfeited,  without  any 
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affirmative  act  of  company,  by  failure  to  pay  at  maturity  of  note  given 
for  the  premium ;  The  City  of  Naples,  69  Fed.  795,  16  C.  C.  A.  421,  hold- 
ing presumption  is  against  disregard  of  one's  safety;  Spurr  v.  United 
States,  87  Fed.  705,  31  C.  C.  A.  202,  holding  bank  officer's  legal  duty 
to  be  informed  of  condition  of  account,  prima  facie  evidence  of  his 
information. 

115  XT.  S.  34S-352,  29  L.  Ed.  412,  6  Sup.  Ct.  78,  SABOEKT  v.  HELTON. 

Where  sale  of  lands  of  bankrupt  estate  has  been  made  and  confirmed  by 
bankruptcy  court,  and  assignee  has  conveyed.  Circuit  Cou^  cannot,  at  suit 
of  purchaser,  enjoin  sale  of  same  lands  upon  order  of  State  court. 

Approved  in  Texas  Cotton  Products  Co.  v.  Stames,  128  Fed.  185,  hold- 
ing though  plaintiff  instituted  new  suit  on  same  cause  of  action  in  State 
court  after  asking  for  and  obtaining  dismissal,  Federal  court  cannot 
enjoin  proceedings;  Mills  v.  Provident  etc.  Trust  Co.,  100  Fed.  347,  40 
C.  C.  A.  394,  holding  levy  and  sale  under  an  execution  is  a  '' proceed- 
ing" within  Rev.  Stats.,  §  720,  prohibiting  Federal  courts  to  stay  "pro- 
ceedings in  any  State  court";  James  v.  Central  Trust  Co.,  98  Fed.  494, 
39  C.  C.  A.  126,  holding  Federal  Circuit  Court  is  not  prevented  by  Rev. 
Stats.,  §  720,  from  enjoining  proceeding  in  State  court,  where  necessary 
to  render  effective  its  own  decree;  Leathe  v.  Thomas,  97  Fed.  139,  38 
C.  C.  A.  75,  holding  under  Rev.  Stats.,  §  720,  Federal  court  cannot  en- 
join sheriff  collecting  execution  lawfully  issued  to  him  in  pursuance  of 
a  decree;  Hyattsville  Bldg.  Assn.  v.  Bouic,  44  App.  D.  C.  411,  refusing 
to  enjoin  foreclosure  proceeding  in  State  court ;  In  re  Sawyer,  124  U.  S. 
220,  31  L.  Ed.  409,  8  Sup.  Ct.  493,  denying  Federal  power  to  enjoin 
mayor  from  removing  city  officer ;  Louisville  Trust  Co.  v.  Cincinnati,  73 
Fed.  734,  refusing  to  enjoin  party  from  enforcing  State  court  judgment ; 
Chicago  etc.  Ry.  Co.  v.  St.  Joseph  Union  Depot  Co.,  92  Fed.  26,  refusing 
to  enjoin  maintenance  of  action  in  State  court  on  ground  of  its  prior 
adjudication  of  question:  Sullivan  v.  Rabb,  86  Ala.  439,  5  South.  748, 
and  Harrison  v.  Powers,  76  Ga.  243,  both  arguendo. 

Distinguished  in  Madison ville  Traction  Co.  v.  St.  Bernard  Min.  Co., 
196  U.  S.  245,  49  L.  Ed.  465,  25  Sup.  Ct.  251,  enjoining  further  prosecu- 
tion in  State  court,  where  condemnation  proceedings  removed  on  ground 
of  diverse  citizenship;  Alabama  etc.  Ry.  Co.  v.  American  Cotton  Oil 
Co.,  229  Fed.  23,  after  notice  of  motion  for  removal,  plaintiff  may  be 
enjoined  from  proceeding  further  in  State  court;  Stewart  v.  Wisconsin 
Cent.  R.  Co.,  117  Fed.  784,  holding  Rev.  Stats.,  §  720,  does  not  prevent 
Federal  court  from  enjoining  proceedings  in  State  court  for  the  protec- 
tion of  its  own  previously  acquired  jurisdiction. 

116  U.  S.  353-368,  29  L.  Ed.  406,  6  Sup.  Ct.  91,  WATTS  ▼.  CABfOBS. 

In  charter-party  describing  ship  by  name  and  as  of  certain  tonnage, 
or  thereabouts,  and  in  which  owner  agrees  to  receive  cargo  of  eleven  thou- 
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sand  five  hundred  quarters  of  wheat,  statement  of  tonnage  is  not  war- 
ranty of  condition  precedent,  and  if  her  actual  carrying  capacity  equals 
eleven  thousand  five  hundred  quarters,  charterer  Is  bound  to  accept  her. 

Approved  in  Snioot  v.  United  States,  237  U.  S.  42,  59  L.  Ed.  8S0,  35 
Sup.  Ct.  540,  estimate  of  engineer  that  more  sand  will  be  required  for 
filtration  plant  than  called  for  by  contract  dees  not  entitle  contractor 
to  recover  loss  of  profits  on  greater  amount;  Pine  River  Logging  &  Im- 
provement Co.  V.  United  States,  186  U.  S.  289,  46  L.  Ed.  1169,  22  Sup. 
Ct.  924,  holding  contracts  to  cut  and  deliver  certain  quantity  of  dead 
timber,  large  excess  need  not  be  cut  because  quantity  was  designated 
"about"  or  "more  or  less";  Harrison  v.  Fortlage,  161  U.  S.  63,  40 
L.  Ed.  618,  16  Sup.  Ct.  489,  holding  agreement  to  ship  on  designated 
vessel  not  broken  by  arrival  on  other;  E.  A.  Packer  v.  New  Jersey  Light- 
erage Co.,  140  U.  S.  363,  35  L.  Ed.  456,  11  Sup.  Ct.  795,  The  City  of  New 
York,  147  U.  S.  76,  37  L.  Ed.  87,  13  Sup.  Ct.  213,  and  Warehouse  etc. 
Supply  Co.  V.  Galvin,  96  Wis.  530,  66  Am.  St.  Rep.  60,  71  N.  W.  806, 
arguendo. 

Uiiited  States  courts  will  enforce  general  admiralty  Uw  as  construed 
in  United  States,  rather  than  that'  of  loci  contractu. 

Aj)proved  in  Downs  v.  Wall,  176  Fed.  659,  100  C.  C.  A.  209,  evidence 
is  admissible  to  show  that  person  signing  charter-party  did  so  as  surety ; 
Pacific  Coast  Co.  v.  Anderson,  107  Fed.  977,  47  C.  C.  A.  106,  holding 
subcharterer  for  valuable  consideration,  having  right  to  collect  all 
freights  and  apply  to  disbursements  under  charter,  it  was  equitable  as- 
signment of  freights  recoverable  iii  admiralty;  Liverpool  etc.  Steam  Co. 
V.  Phenix  Ins.  Co.,  129  U.  S.  453,  32  L.  Ed.  796,  9  Sup.  Ct.  476,  and  The 
Brantford  City,  29  Fed.  387,  holding  carrier's  stipulations  exempting 
himself  from  liability,  construable  irrespective  of  law  of  the  flags;  The 
Scotia,  35  Fed.  912,  holding  lien  for  supplies  depends  on  law  of  place, 
not  of  flag. 

Presumption  that  parties  to  contract  intended  to  adopt  law  of  place 
where  contract  was  made.    Note,  5  £.  R.  0.  890. 

Charter-party  clause,  whereby  parties  mutually  hind  themselves,  ship, 
■  freight,  etc.,  "in  penal  sum  of  estimated  freight/'  to  performance  of  agree- 
ments, is  not  stipulation  for  liquidated  damages,  but  a  penalty  to  secure 
payment  of  amount  of  damage  that  either  party  may  actually  suffer  from 
breach  of  contract. 

Approved  in  Sun  Printing  &  Publishing  Assn.  v.  Moore,  183  U.  S.  660, 
664,  46  L.  Ed.  377,  378,  22  Sup.  Ct.  248,  249,  holding  whether  particular 
stipulation  to  pay  sum  of  money  is  to  be  treated  as  penalty  or  agreed 
ascertainment  of  damages,  determinable  by  the  contract;  Aktieselskabet 
Kom-Og  Foderstof  Kompagniet  v.  Rederi-Aktiebolaget  Atlanten,  232 
Fed,  406,  refusing  to  limit  recovery  of  charterer  for  entire  repudiation 
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of  charter  to  ''proven  damages,  not  exceeding  estimated  amount  of 
freight, "  as  provided  in  charter-party;  The  Colombia,  197  Fed.  665,  if 
sum  agreed  to  be  paid  for  delay  in  completing  repairs  is  penalty,  court 
of  admiralty  will  not  enforce  payment  thereof ;  Thebideau  v.  Cairns,  171 
Fed.  237,  as  to  measure  of  damages  for  breach  of  charter-party;  United 
States  V.  Alcorn,  145  Fed.  998,  holding  stipulation  in  bond  of  bidder  for 
mail  contract  an  absolute  undertaking  to  pay  amount  named  therein; 
Stillwell  V.  Paepke-Leicht  Lumber  Co.,  73  Ark.  436,  108  Am.  St.  Rep. 
42,  84  S.  W.  485,  holding  sum  designated  in  logging  contract  as  a  for- 
feit a  penalty  and  unenforceable;  Griffith  v.  Blackwater  Bldg.  &  L.  Co., 
55  W.  Va.  628,  69  L.  R.  A.  124,  48  S.  E.  451,  holding  amount  allowed 
contractor  under  terminated  contract  for  expenditures  not  apportioned 
between  executed  and  unexecuted  part  of  contract;  Bignall  v.  Gould,  119 
U.  S.  498,  30  L.  Ed.  492,  7  Sup.  Ct.  295,  construing  specified  damages 
as  penalty;  Dalbeattie  S.  S.  Co.  v.  Card,  59  Fed.  160,  holding  net  freight 
earned  by  taking  another  cai^o  deductable  from  damages  for  refusing 
vessel ;  The  Oscoda,  70  Fed.  112,  arguendo. 

Distingnishd  in  Nilson  v.  Jonesboro,  57  Ark.  175,  20  S.  W.  1094,  hold- 
ing, where  damages  from  breach  would  be  uncertain,  sum  named  pre- 
sumed liquidated  damages. 

Effect  upon  character  of  sum  agreed  upon,  as  penalty  or  liquidated 
damages,  of  single  or  multiple  stipulations  in  contract.  Note, 
L.  R.  A.  1916E,  880. 

Admissibility  and  conclusiveness  against  pleader,  in  subsequent 
action  with  stranger  of  admissions  in  pleading.  Note,  18  Ann. 
Gas.  79. 

It  Is  not  doty  of  master  to  seek  another  cargo  Immediately  upon  tender 
and  refusal  of  ship,  where  charter-party  allows  fifteen  days  for  loading, 
when  negotiations  are  pending  between  parties  thereafter. 

Approved  in  Moore  &  Co.  v.  Cornwall,  144  Fed.  33,  75  C.  C.  A.  180, 
holding  surveyor's  refusal  to  survey  not  justifying  cancellation  of  char- 
ter by  charterers. 

Miscellaneous.  Cited  in  The  Eliza  Lines,  114  Fed.  313,  52  C.  C.  A. 
195,  holding  vessel  excusably  abandoned  at  sea,  saved  by  salvors,  and 
cargo  owners  prevent  resumption  of  voyage,  ship  owner  equitably  en- 
titled to  compensation  for  loss  of  freight;  Wiser  v.  Lawlcr,  7  Ariz.  183, 
62  Pac.  700,  refusing  to  consider  assignment  of  error,  without  statement 
wherein  error  consisted. 

116  U.  S.  S6S-^3,  29  L.  Ed.  393,  6  Sup.  Ct.  69,  POPE  v.  ALIJB. 

Where  complaint  alleges  contract  for  delivery  at  one  place  and  answer 
at  another,  plaintiff's  evidoice  tending  to  support  answer  is  admissible  under 
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Wisconsin  statute,  providing  tbat  no  variance  shall  be  material  unless 
actually  xnisleading. 

Approved  in  Kuhh  v.  McKay,  7  Wyo.  56,  49  Pac.  476,  where  proof 
sustained  answer. 

(Party  failing  to  prove  at  trial  that  he  has  heen  misled  hy  variance 
between  complaint  and  proof  cannot  complain  thereof  upon  appeaL 

Approved  in  Schiffer  v.  Anderson,  146  Fed.  459,  76  C.  C.  A.  667, 
allowing  proof  under  general  denial  that  defendant  **S."  was  not  mem- 
ber of  firm  as  alleged ;  Grayson  v.  Lynch,  163  U.  S.  479,  41  L.  Ed.  234, 
16  Sup.  Ct.  1069,  holding  variance  immaterial  unless  of  character  to  mis- 
lead adversary. 

Bill  or  answer  in  equity,  or  pleading  in  law,  sworn  to  by  party,  is  com- 
petent evidence  against  him  In  another  suit  as  a  solemn  admission  of  facts 
stated. 

Approved  in  Smith  v.  Boston  Elevated  Ry.  Co.,  184  Fed.  389,  37 
L.  R.  A.  (N.  S.)  429,  106  C.  C.  A.  497,  reversing  where  party  testified 
on  second  trial  to  facts  directly  inconsistent  with  his  testimony  on  first 
trial;  Templer  v.  Lee,  55  Ind.  App.  436,  103  N.  E.  1091,  claim  filed 
against  estate  for  services  is  evidence  in  subsequent  suit  against  widow 
for  same  services;  Wyles  v.  Berry,  116  Ky.  380,  76  S.  W.  127,  holding 
withdrawn  answer  admissible  against  defendant;  Tague  v.  John  Caplice 
Co.,  28  Mont.  58,  72  Pac.  299,  holding  admission  of  evidence  in  chief 
for  disproving  affirmative  defense  contained  in  defendant's  answer, 
which  would  have  been  proper  in  rebuttal,  was  not  error;  Willis  v.  West- 
ern Union  Tel.  Co.,  150  N.  C.  324,  64  S.  E.  13,  fact  that  defendant  filed 
amended  answer  did  not  affect  competency  of  original  as  evidence; 
Chicago  etc.  Ry.  Co.  v.  Mashore,  21  Okl.  278,  17  Ann.  Oas.  277,  96  Pac. 
631,  bin  of  particulars  in  former  suit  seeking  to  hold  another  party  on 
same  cause  of  action  is  quasi  admission  but  does  not  invoke  estoppel. 

Distinguished  in  Delaware  County  v.  Diebold  Sate  etc.  Co.,  133  U.  S. 
487,  83  L.  Ed.  680,  10  Sup.  Ct.  403,  holding  unverified  complaint,  signed 
by  attorney,  incompetent  as  adpiission  of  facts;  Cleveland  v.  Cleveland 
etc.  Ry.  Co.,  93  Fed.  129,  holding  allegation  that  defendants  unlawfully 
keep  plaintiff  out  of  possession,  not  admission  of  adverse  possession. 

Averment  upon  information  and  belief,  in  verified  pleading,  is  admis- 
sible, although  not  conclusive  evidence  in  another  suit,  of  facts  stated. 

Approved  in  Chicago  etc.  Ry.  Co.  v.  Ohle,  117  U.  S.  129,  29  L.  Ed.  839, 
6  Sup.  Ct.  635,  holding  affidavit  on  information,  etc.,  as  to  citizenship, 
admissible  against  affiant  on  motion  to  remand. 

When  subject  matter  of  sale  is  not  in  existence,  or  not  ascertained  at 
time  of  contract,  undertaking  that  it  shall,  when  existing,  or  ascertained. 
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possess  certain  qualities,  is  not  a  mere  warranty,  but  a  condition,  perform- 
ance of  whicli  is  precedent  to  any  obligation  upon  vendee  nnder  contract. 

Approved  in  Malcomson  v.  Reeves  Pulley  Co.,  167  Fed.  943,  93  C.  C.  A. 
339,  inspection  and  acceptance  at  plant  held  to  be  condition  precedent 
to  recovery  for  price  of  automobile  engines;  McDonald  v.  Kansas  City 
Bolt  etc.  Co.,  149  Fed.  363,  8  L.  R.  A.  (N.  S.)  1110,  79  C.  O.  A.  298,  hold- 
ing immediate  notice  of  refusal  indispensable  to  vendee's  release  of 
liability ;  Star  Brewery  Co.  v.  Horst,  120  Fed.  247,  68  C.  C.  A.  362,  hold- 
ing contract  to  sell  certain  quality  hops  to  be  grown  five  years  after 
contract  is  agreement  to  sell  and  purchase  in  future,  damages  lying  for 
breach;  Hafer  v.  Cole,  176  Ala.  247,  57  South.  759,  contract  for  sale  of 
automobile  may  be  rescinded  for  misrepresentation  as  to  title;  Elliot  v. 
Howison,  146  Ala.  583,  40  South.  1024,  buyer  may  reject  pilings  which 
do  not  correspond  with  description  in  contract;  Ward  Furniture  Mfg. 
Co.  V.  J.  B.  Isbell  &  Co.,  81  Ark.  561,  99  S.  W.  849,  buyer  may  reject 
lumber  which  is  not  of  grades  and  age  specified  in  contract;  Wisco 
Supply  Co.  V.  Incorporated  Town  of  Allerton,  156  Iowa,  700,  137  N.  W. 
1048,  title  to  electric  light  plant  did  not  pass  until  satisfactory  test; 
Kewton  v.  Bayless  Fruit  Co.,  155  Ky.  444,  159  S.  W.  970,  buyer  of  five 
carloads  of  oranges  may  rescind  where  first  two  carloads  were  not  of 
merchantable  quality;  Enterprise  Mfg.  Co.  v.  Oppenheim,  114  Md.  399, 
38  L.  B.  A.  (N.  S.)  548,  79  Atl.  1011,  where  contract  for  sale  of  cotton 
goods  called  for  weekly  deliveries  of  "firsts,"  delivery  of  "seconds'*  in 
first  few  deliveries  warranted  rescission;  Cheboygan  Paper  Co.  v.  Eich- 
berg,  184  Mich.  38,  150  N.  W.  315,  buyer  may  reject  paper  which  is  not 
of  quality  and  weight  specified  in  contract;  Rheinstrom  v.  Steiner,  69 
Ohio  St.  459,  69  N.  E.  747,  holding  certain  specific  goods  contracted  for 
and  nonconforming  goods  delivered  which  are  immediately  refused  on 
examination,  notice  to  that  effect,  buyer  need  not  manually  return  them ; 
Peace  River  Phosphate  Co.  v.  Grafflin,  58  Fed.  551,  upholding  defense 
that  vessels  did  not  sail  at  times  specified  in  contract;  Rubin  v.  Sturte- 
vant,  80  Fed.  932,  26  C.  C.  A.  259,  holding  vendee,  on  breach  of  express 
warranty  in  executory  contract,  may  reject  and  rescind,  or  accept  and 
sue  on  warranty;  Alden  v.  Hart,  161  Mass.  580,  37  N.  E.  743,  holding 
vendee  may  reject  unmerchantable  coal ;  American  Bronze  Co.  v.  Gillelte, 
88  Mich.  235,  26  Am.  St.  Rep.  289,  50  N.  W.  138,  holding  omission  of 
age  from  monument  gives  orderer  right  to  reject ;  Henry  Gaus  etc.  Mfg. 
Co.  v.  Magee  etc.  Mfg.  Co.,  42  Mo.  App.  313,  holding  vendee  not  bound 
to  accept  chattel  different  from  article  sold,  as  long  as  contract  remains 
executory;  Charter  Gas-Engine  Co.  v.  Coleridge  State  Bank,  54  Neb. 
746,  74  N.  W.  1071,  holding  development  of  specified  power,  condition 
precedent  to  completion  of  sale  of  engine;  Pierson  v.  Crooks,  115  N.  Y. 
553,  12  Am.  St.  "Eep.  840,  22  N.  E.  354,  holding  quality  part  of  descrip- 
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tion  of  goods,  and  vendee  may  inspect ;  Wadhams  v.  Balf onr,  32  Or.  324, 
51  Pac.  645,  sale  by  sample. 

Distinguished  in  Lovell  v.  Isidore  Newman  &  Son,  192  Fed.  756,  113 
C.  C.  A*  39,  purchasers  might  accept  cottoil  shipped  more  than  two 
months  after  time  specified  in  contract,  as  against  trustee  in  bankruptcy 
of  sellers ;  Gay  Oil  Co.  V.  Roach,  93  Ark.  456,  137  Am.  St.  Rep.  95,  27 
L.  R.  A.  (N.  S.)  914, 125  S.  W.  123,  ''guarantee  against  leakage''  in  con- 
tract for  sale  of  oil  in  barrels  does  not  give  right  of  rescission  but  only 
to  recoup  in  damages;  Crane  Co.  v.  Columbus  Const.  Co.,  73  Fed.  992, 
993,  994,  20  C.  C.  A.  233,  holding  vendee,  under  entire  executory  contract 
of  sale,  cannot  repudiate  in  respect  to  part  of  goods  and  enforce  as  to 
remainder. 

Implied  warranty  on  sale  of  goods  by  description.    Note,  23  E.  R.  G. 
464. 

Sale  by  sample  amoimtfl  to  undertaking  that  all  the  goods  are  similar  in 
nature  and  q^l^ty  to  those  exhibited,  and  if  not,  buyer  may  refuse  to  re- 
ceive, or  if  received,  may  return  in  reasonable  time  allowed  for  examination. 

Approved  in  Wadhams  v.  Balfour,  32  Or.  325,  326',  327,  51  Pac.  645, 
646,  following  rule;  Giffen  v.  Selma  Fruit  Co.,  5  Cal.  App.  53,  89  Pac. 
856,  buyer  could  reject  shipment  of  raisins  though  he  had  already  paid 
draft  attached  to  bill  of  lading;  dissenting  opinion  in  Gardiner  v.  Mc- 
Donogh,  147  Cal.  327,  81  Pac.  969,  majority  holding  sale  by  description 
and  not  by  sample,  title  passed  upon  delivery. 

Distinguished  in  Meyer  v.  Everett  Pulp  etc.  Co.,  193  Fed.  864,  113 
C.  C.  A.  643,  buyer  may  not  reject  part  of  goods  and  keep  the  remainder. 

Warranty  on  sale  by  sample.    Note,"70  L.  R.  A.  663. 

When  vendor  sells  goods  of  specified  quality,  but  not  in  existence  or 
ascertained,  and  undertakes  to  ship  to  distant  buyer,  when  in  existence  or 
ascertained,  and  delivers  them  to  carrier  for  buyer,  latter  has  right  of  in- 
spection on  arrival,  and  to  reject  them  if  not  of  specified  quality. 

Approved  in  M.  A.  Newmark  &  Co.  v.  Smith,  26  Cal.  App.  342,  146 
Pac.  1065,  under  contract  for  sale  of  beans,  buyer  liad  right  to  inspect 
same  before  making  payment;  Thick  v.  Detroit  etc.  Ry.  Co.,  137  Mich. 
713,  109  Am.  St.  Rep.  694,  101  N.  W.  65,  holding  defendant  had  right  to 
examine  ties  sold  to  be  of  certain  quality;  Little  Rock  Grain  Co.  v. 
Brubaker  etc.  Co.,  89  Mo.  App.  10,  holding  where  purchaser  rejects 
goods  because  of  their  inferior  quality,  he  may  recover  back  the  contract 
price  paid  in  advance;  Mette  &  Kanne  Distilling  Co.  v.  Lowrey,  39  Mont. 
130,  101  Pac.  968,  applying  rule  to  shipment  of  whisky ;  Schiller  v.  Blyth 
&  Fargo  Co.,  15  Wyo.  310,  8  L.  R.  A.  (N.  S.)  1167,  88  Pac.  649,  buyer 
might  retain  portion  of  shipment  which  complied  with  contract  and  re- 
ject remainder;  Pierson  v.  Crooks,  115  N.  T.  549,  12  Am.  St.  Rep.  837, 
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22  N.  E.  362,  holding  carrier  not  vendee's  agent  to  accept  goods  as 
corresponding  with  contract;  Albion  etc.  Min.  Co.  v.  Wyllie,  77  Fed. 
549,  23  C.  C.  A.  276,  and  McLane  v.  Creditors,  47  La.  Ann.  142, 16  South. 
768,  arguendo. 

Buyer's  right  to  reject  for  lack  of  quality,  goods  delivered  to  car- 
rier.   Note,  8  L.  R.  A.  (N.  S.)  1168. 

Right  to  reject  goods  for  breach  of  warranty.    Note,  27  L.  R.  A. 
(N.  S.)  925. 

When  titl^  passes  under  contract  for  goods  to  be  produced  or  manu- 
factured.   Note,  50  L.  R.  A.  (N.  S.^  129. 

Miscellaneous.  Cited  in  Town  of  Weston  v.  Ralston,  48  W.  Va.  187, 
36  S.  E.  453,  holding  public  easement  once  being  lawfully  established 
over  land  for  public  highway,  such  easement  is  good  against  any  and 
all  titles. 

116  U.  &  373-383,  29  Ii.  Ed.  409,  6  Sup.  <n.  105,  BELIi  ▼.  FIRST  KAT. 
BANK  OF  CHXCAGO. 

Time  of  presentment  of  bill  of  exchange  for  acceptance.    Note,  4 
£.  R.  C.  467. 

115  n.  S.  384-392,  29  Ii.  Ed.  430,  6  Sup.  Ot.  88,  MERCHAKTS'  NAT.  EX- 
CHANGE BANK  V.  BERaEN  COUNTY. 

Purchasers  of  municipal  securities  risk  genuineness  of  ol&cial  signature 
of  those  executing  paper,  including  not  only  that  of  signature  itself,  but  of 
official  character  of  maker  thereof. 

Approved  in  Coler  v.  Cleburne,  131  U.  S.  174,  33  L.  Ed.  150,  9  Sup. 
Ct-  724,  holding  recitals  do  not  estop  municipality  from  allegihg  inva- 
lidity of  signature;  Ruohs  v.  Third  Nat.  Bank,  94  Tenn.  68,  28  S.  W. 
306,  holding  seller  of  municipal  bonds  does  not  incur  liability  of  guar- 
antor of  genuineness  and  solvency. 

Stolen  bond,  coupons  and  other  negotiable  acceptances.    Note,  125 
Am.  St.  Rep.  815. 

Purchasers  of  securities  having  only  special  power  to  issue  same  for 
specified  purpose  must  see  to  it  that  conditions  prescribed  for  exercise  of 
power  exist. 

National  Bank  of  Commerce  v.  Oklahoma  City,  32  Okl.  437,  39 
L.  R.  A.  (N.  S.)  444,  122  Pac.  646,  erroneously  issued  duplicate  having 
tax  certificates  in  favor  of  contractor,  with  forged  indorsement,  were 
not  good  in  hands  of  bank  which  had  accepted  them  as  collateral;  Bar- 
nett  V.  Denison,  146  U.  S.  139,  36  L.  Ed.  653,  12  Sup.  Ct.  820,  where  re- 
cital of  ordinance  was  incomplete;  Myers  v.  Jeffersonville,  145  Ind.  437, 
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44  N.  E.  454,  holding  purchasers  chargeable  with  notice  of  irregularity 
of  issue;  Kechn  v.  Wooster,.13  Ohio  C.  C.  274,  holding  purchasers  of 
bonds  chargeable  with  requirements  of  authorizing  act ;  Brown  v.  Bon 
Homme  County,  1  S.  D.  225,  46  N.  W.  175,  reaffirming  rule;  dissenting 
opinion  in  West  Plains  Twp.  v.  Sage,  69  Fed.  952, 16  C.  C.  A.  553,  major- 
ity holding  municipality  estopped  by  recitals  from  setting  up  illegality. 

Municipal  bonds  and  defenses  thereto.    Note,  98  Am.  Dec.  686. 

Doctrine  of  bona  fide  parchaser  does  not  apply  to  commercial  paper, 
purporting  to  be  issued  under  delegated  authority,  until  delegation  is  estab- 
lished. 

Approved  in  Brown  v.  Bon  Homme  County,  1  S.  D.  228,  46  N.  W.  176, 
arguendo. 

Municipal  coxporation  is  not  estopped  to  deny  validity  of  bonds  ittraed 
in  excess  of  authority  where  bonds  contain  no  recitals. 

Approved  in  Daviess  County  v.  Dickinson,  117  U.  S.  665,  29  L.  Ed. 
1030,  6  Sup.  Ct.  901,  holding  bonds  issued  in  excess  of  number  author- 
ized void;  Mercer  County  v.  Provident  Life  &  Trust  etc.  Co.,  72  Fed. 
632,  19  C.  C.  A.  44,  where  validity  of  bonds  depended  on  completion  of 
railroad ;  Brown  v.  Bon  Homme  County,  1  S.  D.  227,  46  N.  W.  176,  hold- 
ing county  must  have  legislative  authority  to  issue  bonds,  and  ofiQcers 
participating  in  issue  must  perform  respective  duties;  Edinburgh  etc. 
Mtg.  Co.  V.  City  of  Mitchell,  1  S.  D.  607,  48  N:  W.  136,  arguendo. 

Distinguished  in  Citizens*  Savings  Bank  v.  City  of  Newbur3rport,  169 
Fed.  774,  95  C.  C.  A.  232,  city  held  liable  for  overissue  of  notes  in  view 
of  fact  that  it  maintained  no  independent  raster  by  which  it  could  be 
ascertained  whether  there  had  been  overissue;  Note  Holders  v.  Funding 
Board,  16  Lea,  59,  57  Am.  Bep.  213,  arguendo. 

Estoppel  of  public  corporation  to  deny  validity  of  bonds.    Note, 
L.  E.  A.  1915A,  933. 

115  XT.  8.  392-407,  29  It.  Ed.  423,  6  Sup.  Ot.  96,  DEFFEBACK  ▼.  HAWKE. 

Reference  to  original  statutes  cannot  be  had  to  control  Bevised  Statutes, 
when  meaning  thereof  is  plain. 

Approved  in  Hand  v.  Cook,  29  Nov..  535,  92  Pac.  8,  statute  prohibit- 
ing employees  of  general  land  office  from  purchasing  public  lands  does 
not  apply  to  government  mineral  surveyors;  Bate  Refrigerating  Co.  v. 
Sulzberger,  157  U.  S.  39,  39  L.  Ed.  612,  15  Sup.*  Ct.  517,  holding  courts 
cannot  look  to  statutes  to  sec  if  Congress  erred  in  revision ;  Hamilton  v. 
Rathbone,  175  U.  S.  420,  44  L.  Ed.  222,  20  Sup.  Ct.  158,  holding  prior 
acts  may  be  examined  only  to  solve  ambiguity. 

Expired  or  repealed  statute  in  pari  materia  as  aid  to  construction 
of  statute.    Note,  Ann.  Gas.  1915B,  -626. 
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Ko  title  from  goyemment  to  land  known,  at  time  of  sale,  to  he  valuable 
for  minerals  of  gold,  silver,  cinnabar  or  copper,  can  be  obtained  under  pre- 
emption, homestead  or  town-site  laws,  or  otherwise  than  by  laws  specially 
authorizing  sale  of  such  lands,  except  in  Michigan,  Wisconsin,  Minnesota, 
Missouri  and  Kansas. 

Approved  in  Diamond  Coal  etc.  Co.  v.  United  States,  233  U.  S.  240, 
58  L.  Ed.  940,  34  Sup.  Ct.  507,  knowledge  that  lands  were  valuable  for 
coal  held  to  be  shown  by  money  spent  in  locating  them  and  by  mining 
operations  of  locator  in  neighborhood;  United  States  v.  Peuschel,  116 
Fed.  648,  holding  persons  guilty  of  conspiracy  against  Federal  govern- 
ment, who  homestead  public  mineral  lands,  such  patent  not  being  void; 
Teller  v.  United  States,  113  Fed.  279,  51  C.  C.  A.  230,  holding  locator 
having  exclusive  right  to  occupy  a»d  work  a  mineral  claim,  under  Rev. 
Stats.,  §  2461,  he  cannot  cut  timber  thereon ;  Olive  Land  etc.  Co.  v.  01m- 
stead,  103  Fed.  577,  holding  location  of  oil  placer  claim  of  public  lands, 
no  discovery  of  oil  having  been  made,  vests  locators  with  no  rights  in 
such  land;  Chilberg  v.  Consumers'  Milk  Co.,  3  Alaska,  240,  town-site 
patent  gives  no  right  to  lands  within  limits  of  existing  placer  claim; 
Alta  Min.  etc.  Co.  v.  Benson  Min.  etc.  Co.,  2  Ariz.  369,  370,  371,  16  Pac. 
568,  569,  holding  measure  of  damages  for  the  wrongful  'extraction  of 
ores  from  a  mine  is  the  value  of  the  ore  on  the  dump,  less  cost  of  hoist- 
ing; Kansas  City  Min.  etc.  Co.  v.  Clay,  3  Ariz.  331,  332,  29  Pac.  11,  12, 
holding  by  virtue  of  Rev.  Stats.  U.  S.,  §  2258,  in  ejectment  defendant 
may  show  that  at  time  of  final  proof  in  pre-emption,  gold  mines  thereon 
were  worked  prior  thereto;  Standard  Quicksilver  Co.  v.  Habishaw,  132 
Cal.  121,  64  Pac.  116,  holding  not  sufficient,  in  homesteader's  action  to 
quiet  title  against  subsequent  mining  claim,  to  show  known  mine  at 
time  of  execution  of  homestead  patent;  Cleary  v.  Skiffich,  28  Colo.  368, 
89  Am.  St.  Rep.  211,  65  Pac.  61,  holding  Rev.  Stats.  U.  S.,  §  2337,  does 
not  entitle  an  independent  mill  owner  to  patent  a  mill  site  located*  on 
mineral,  lands;  Ferris  v.  McNally,  45  Mont.  24,  121  Pac.  891,  actual 
possession  of  mineral  land  is  not  available  against  one  peaceably  enter- 
ing for  exploration  or  to  make  valid  location;  Golden  v.  Murphy,  31 
Nev.  409,  412,  415,  416,  103  Pac.  398,  399,  400,  401,  town-site  patent  does 
not  pass  title  to  valid  and  subsisting  mining  claim  within  its  limits; 
Sparks  v.  Pierce,  115  U.  S.  411,  29  L.  Ed.  429,  6  Sup.  Ct.  104,  holding 
one  without  title,  making  improvements  on  public  mineral  land  with- 
out  claim  for  same;  Davis'  Admr.  v.  Wiebold,  139  U.  S.  515,  517,  85 
L.  Ed.  241,  242,  11  Sup.  Ct.  631,  632,  reaffirming  rule ;  Harden  v.  North- 
em  Pac.  Ry.  Co.,  154  U.  S.  322,  38  L.  Ed.  1000,  14  Sup.  Ct.  1036,  United 
States  V.  Cent.  Pac.  Ry.  Co.,  84  Fed.  220,  canceling  patent  conveying 
mineral  lands  knowingly  purchased  as  agricultural;  Butte  City  Smoke- 
House  Lode  Cases,  6  Mont.  405,  12  Pac.  863,  holding  mining  claim  owner 
not  required  to  file  adverse  claim  to  town-site  patent  covering  claim; 
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King  V.  Thomas,  6  Mont.  411,  12  Pac.  866,  holding,  town-site  patent  to 
Butte  City  does  not  cover  mineral  ground  included  therein;  United 
States  V.  San  Pedro  &  Canon  del  Agua  Co.,  4  N.  M.  294,  296,  17  Pac. 
406,  408,  holding  act  confirming  title  under  Mexican  grant  conveys  no 
title  to  mineral  land^  therein  included;  dissenting  opinion  in  Northern 
Pac.  Ry.  Co.  v.  Harden,  46  Fed.  615,  616,  arguendo;  dissenting  opinion 
in  Shreve  v.  Copper  Bell  Min.  Co.,  11  Mont.  339,  28  Pac.  321,  majority 
defining  ** valuable  mineral  deposit";  Horsky  v.  Moran,  21  Mont.  364, 
53  Pac.  1071,  arguendo. 

Distinguished  in  Bunker  Hill  &  Sullivan  Mining  etc.  Co.  v.  United 
States,  226  U.  S.  550,  57  L.  Ed.  346,  33  Sup.  Ct.  138,  homestead  entry- 
man  and  his  vendee  when  sued  by  United  States  for  cutting  timber  are 
estopped  to  claim  that  land  is  mineral;  New'  Dunderberg  Min.  Co.  v. 
Old,  79  Fed.  602,  25  C.  C.  A.  116,  holding  judgment  of  Land  Department 
in  issuing  patent  to  mineral  lands  conclusive  collaterally ;  McCormick  v. 
Sutton,  97  Cal.  376,  32  Pac.  445,  holding  patent  to  town  site  conveys  per- 
fect title  in  fee,  except  as  to  lands  known  to  contain  mines. 

Location  of  mining  claim.     Note,  7  L.  R.  A.  (N.  S.)  796,  798. 

Term  "mineral  lands"  does  not  include  lands  in  wblcli  minerals  are 
found,  but  not  in  sufficieiit  quantity  to  Justify  expenditure  in  effort  to  ex- 
tract them. 

Approved  in  Cosmos  Exploration  Co.  v.  Gray  Eagle  Oil  Co.,  104  Fed. 
47,  holding  Land  Department  determines  whether  the  lands  are  to  be 
considered   **  mineral*'  or  *  *  nonmineral "   according  to  use   for  which 
they  are  the  more  valuable;  Madison  v.  Octave  Oil  Co.,  154  Cal.  772,  99 
Pac.  178,  vein  or  deposit  must  have  present  or  prospective  value;  Davis' 
Admr.  v.  Weibold,  139  U.  S.  524,  35  L.  Ed.  244,  11  Sup.  Ct.  634,  holding 
grant  carries  with  it  determination  of  proper  authorities  that  land  is 
not  subject  to  exception ;  Richards  v.  Dower,  81  Cal.  51,  22  Pac.  306, 
denying  presumption  that  ledge,  once  profitably  worked,  continues  valu- 
able; Hermocilla  v.  Hubbell,  89  Cal.  9,  26  Pac.  612,  holding  proof  suffi- 
cient that  lands  in  question  were  mineral;  Smith  v.  Hill,  89  Cal.  129, 
26  Pac.  646,  holding  paying  mine  must  be  known  or  believed  to  exist 
at  time  of  town-site  grant  in  order  to  render  same  invalid;  Brownfield 
V.  Bier,  15  Mont.  414,  415,  39  Pac.  464,  465,  holding  lode  or  vein  ex- 
empted from  placer  grant,  under  section  .2333,  Rev.   Stats.,  must  be 
clearly   ascertained,  and  of  extent  to  justify  exploration;   dissenting 
opinions  in  Iron  Silver  Min.  Co.  v.  Mike  &  Starr  etc.  Min.  Co.,  143 
U.  S.  424,  36  L.  Ed.  211,  12  Sup.  Ct.  553,  majority  question  whether 
sufficient  gold  existed  in  vein  to  justify  exploration  for  jury;  Shreve  v. 
Copper  Bell  Min.  Co.,  11  Mont.  336,  340,  28  Pac.  320,  322,  majority  hold- 
ing discovery  of  deposits  sufficiently   valuable  to  justify  exploration, 
sufficient  as  condition  of  recording  notice. 
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Discoveiy  of  mineral  in  mining  claims  and  rights  of  locators  prior 
thereto.    Note,  1S9  Am.  St.  Rep.  193,  194. 

Subsequent  discovery  of  valuable  minerals  upon  land  settled  for  agricul- 
tural purposes,  and  patented  under  pre-emption  laws,  does  not  invalidate 
title  thereto. 

Approved  in  Old  Dominion  Copper  Min.  etc.  Co.  v.  Haverly,  11  Ariz. 
252,  90  Pac.  338,  decision  of  Land  Department  upholding  homestead  as 
against  claim  that  land  was  mineral  is  not  subject  to  collateral  attack; 
Reilly  v.  Berry,  2  Ariz.  274,  275,  15  Pac.  27,  28,  holding  where  patent 
to  town  site  and  patent  to  mining  claim  conflict,  that  one  will  be  sus- 
tained which  first  vests  the  right;  Board  of  Education  v.  Mansfield,  17 
S.  D.  80,  82,  106  Am.  St.  Rep.  771,  95  N.  W.  288,  289,  denying  town-site 
patent  open  to  collateral  attack,  parties  subsequently  locating  mining 
claims;  Davis'  Admr.  v.  Weibold,  139  U.  S.  526,  35  L.  Ed.  245,  11  Sup. 
Ct.  635,  holding  exception  includes  only  lands  known  at  date  of  grant 
to  be  of  mineral  value ;  Dower  v.  Richards,  151  U.  S.  663,  38  L.  Ed.  307, 
14  Sup.  Ct.  454  (affirming  81  Cal.  52,  22  Pac.  306),  holding  land  must 
be  known  to  be  more  valuable  for  mineral  than  agricultural  purposes, 
at  date  of  town-site  patent;  Shaw  v.  Kellogg,  170  U.  S.  333,  42  L.  Ed. 
1058,  18  Sup.  Ct.  641,  holding  title  once  passed,  free  from  conditions  of 
subsequent  mineral  discoveries;  Migeon  v.  Montana  Cent.  Ry.  Co.,  77 
Fed.  256,  23  C.  C.  A.  156  (aflBrming  68  Fed.  814),  United  States  v.  Cen- 
tral Pac.  Ry.  Co.,  93  Fed.  873,  and  Hunt  v.  Steese,  75  Cal.  626,  17  Pac. 
922,  holding  claimant  under  mineral  location,  as  against  patentee,  must 
prove  known  greater  mineral  than  agricultural  value  of  land  at  time  of 
patent ;  Bosner  v.  Meikle,  82  Fed.  704,  and  McCormick  v.  Sutton,  97  Cal. 
375,  32  Pac.  444,  both  holding  discovery  of  mine,  after  issuance  of  town- 
site  patent,  gives  claimant  no  right  as  against  patentee;  Colorado  Coal 
etc,  Co.  V.  United  States,  123  U.  S.  327,  31  L.  Ed.  190,  8  Sup.  Ct.  141, 
holding  mere  flict  of  surface  indications  of  coal  will  not  prevent  acqui- 
sition by  patent;  Benson  Min.  etc.  Co.  v.  Alta  Min.  etc.  Co.,  145  U.  S. 
433,  36  L.  Ed.  764,  12  Sup.  Ct.  879,  holding  price  of  claim  being  paid,  • 
obligation  to  do  annual  work  ceases;  dissenting  opinion  in  Northern 
Pac.  Ry.  Co.  v.  Barden,  46  Fed.  619,  majority  holding  exclusion  of  min- 
eral lands  from  grant  to  plaintiff  applied  only  to  known  mineral  lands ; 
Van  Brocklin  v.  Tennessee,  117  U.  S.  169,  29  L.  Ed.  851,  6  Sup.  Ct.  680, 
arguendo. 

Distinguished  in  Moran  v.  Horsky,  178  U.  S.  208,  44  L.  Ed.  1039,  20 
Sup.  Ct.  858,  holding  State  court's  decision  sustaining  defense  of  laches 
^f  fourteen  years  against  claiming  mine,  probate  judge  meanwhile  get- 
ting apparent  title  as  town  site,  no  Federal  qtrestion;  Barden  v.  North- 
em  Pac.  Ry.  Co.,  154  U.  S.  321,  38  L.  Ed.  1000,  14  Sup.  Ct.  1036,  hold- 
ing grant  to  Northern  Pacific  railroad  excluded  all  mineral  lands,  known 
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or  unknown;  United  States  v.  San  Pedro  &  Canon  del  Agua  Co.,  4  N.  M. 
295,  17  Pac.  407,  where  land  patented  was  notoriously  mineral. 

Sufficiency  of  discoveiy  of  mineral  to  support  location  of  mining 
claim.    Note,  15  Ann.  Gas.  630. 

Where  land  Is  entered  as  mining  claim,  no  adverse  claim  is  filed  with 
register  and  receiver  of  local  land  office,  and  entry  is  not  canceled  or  disap- 
proved hy  Land  Department,  certificate  of  purchase  given  upon  entry  is, 
as  to  strangers,  equivalent  to  patent,  and  land  ceases  to  he  suhject  to  sale 
hy  government,  which  thenceforth  holds  legal  title  only  in  tnurt  for  holder 
of  certificate. 

Approved  in  Neilson  v.  Champagne  Mining  etc.  Co.,  119  Fed.  126,  65 
C.  C.  A.  576,  holding  stranger  cannot  acquire  rights  to  mining  claim 
after  another  makes  application  for  patent  and  he  has  paid  for  and  re- 
ceived certificate  of  entry;  Cosmos  Exploration  Co.  v.  Gray  Eagle  Oil 
Co.,  112  Fed.  11,  61  L.  R.  A.  280,  50  C.  C.  A.  79,  holding  Federal  courts 
cannot  entertain  suit  determining  rights  of  parties  in  land,  title  remain- 
ing in  government,  same  matter  pending  in  Land  Department;  Olive 
Land  etc.  Co.  v.  Olmstead,  103  Fed.  576,  holding  one  paying  purchase 
price  or  performing  all  requisite  conditions,  entitling  him  to  patent, 
has  equitable  title,  right  to  patent  being  defeated  only  by  Land  Depart- 
ment; Batterton  v.  Douglas  Mining  Co.,  20  Idaho,  765,  38  L.  B.  A. 
(N.  S.)  1121,  120  Pac.  828,  applicant  for  patent  to  mineral  lands  is  not 
required  to  do  assessment  work  after  his  final  proofs  have  been  ac- 
cepted ;  Godfrey  v.  Iowa  Land  etc.  Co.,  21  Okl.  309,  95  Pac.  798,  allottee 
of  Indian  land  might  convey  same  after  restrictions  on  alienation  had 
been  removed  by  Congress  but  before  issuance  of  patent ;  •Thompson 
V.  Thompson,  79  Or.  515,  155  Pac.  1191,  homestead  entryman,  after  is- 
suance of  final  certificate,  has  equitable  title  to  land;  Budd  v.  Gallier, 
50  Or.  45,  89  Pac.  639,  land  entered  under  timber  and  stone  act  becomes 
subject  to  lien  of  docketed  judgment  upon  payment  of  purchase  price; 
Bash  V.  Cascade  Min.  Co.,  29  Wash.  53,  54,  69  Pac.  403,  holding  vendee 
.cannot  refuse  deed  of  mining  claim  where  vendor  has  paid  for  claim 
and  government  has  issued  certificate,  though  patent  is  not  yet  issued; 
United  States  v.  Freyberg,  32  Fed.  197,  holding,  where  right  to  patent 
becomes  vested,  government  holds  legal  title  in  trust  for  purchaser; 
A^urora  Hill  etc.  Min.  Co.  v.  Eighty-five  Min.  Co.,  12  Sawy.  360,  34  Fed. 
518,  holding  uncanceled  entry,  and  certificate,  equivalent  to  patent,  as 
^o  strangers;  Amador  etc.  Min.  Co.  v.  South  Spring  etc.  Min.  Co.,  13 
•Sawy.  525,  36  Fed.  670,  holding  equitable  title  vests  in  purchaser  upon 
entry,  payment  and  issue  of  certificate;  Knabe  v.  Burden,  88  Ala.  4.38, 
7  South.  93,  holding  receiver's  certificate  of  entry  vests  title  sufficient 
to  maintain  ejectment;  Deno  v.  Griffin,  20  Nev.  253,  20  Pac.  309,  com- 
pletion and  payment  of  price  passed  equitable  title;  Godding  v.  Decker, 
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3  Colo.  App.  204,  32  Pac.  834,  holding  receiver's  receipt  good  title,  con- 
cerning which  parties  may  contract ;  Horsky  v.  Moran,  21  Mont.  350,  53 
Pac.  1065,  holding  government  certificate  may  be  collaterally  attacked, 
if  want  of  authority  for  issuance  can  be  shown;  dissenting  opinion  in 
South  End  Min.  Co.  v.  Tinney,  22  Nev.  57,  35  Pac.  102,  arguendo. 

Distinguished  in  United  States  v.  Hammers,  221  U.  S.  225,  55  L.  Ed. 
714,  31  Sup.  Ct.  593,  desert  land  entry  may  be"  assigned  before  compli- 
ance with  law  by  entryman;  Gourley  v.  Countryman,  18  Okl.  232,  90 
Pac.  431,  one  holding  land  by  virtue  of  receiver's  final  certificate  is  not 
seized  in  fee  thereof  so  as  to  prevent  him  from  entering  lands  in  Okla- 
homa; United  States  v.  Steenerson,  50  Fed.  507,  1  C.  C.  A.  552,  and 
American  Mtg.  Co.  v.  Hopper,  64  Fed.  558,  12  C.  C.  A.  293,  both  hold- 
ing issuance  of  certificate  of  payment  does  not  deprive  department  of 
right  to  cancel  entry  for  fraud,  before  patent  issued. 

Determination  of  mineral  or  nonmineral  character  of  public  land. 
Note,  Aim.  Gas.  1912A,  ISll,  1314,  1315. 

Patent  to  mineral  lands,  subsequently  issued,  relates  back  to  Inceptloii 
of  rifi^t  of  patentee. 

Approved  in  Teller  v.  United  States,  117  Fed.  581,  54  C.  C.  A.  349, 
holding  payment  of  price  vested  in  *  *  M. "  the  equitable  title  to  the  land 
by  relation  to  date  of  application,  including  ties  cut  therefrom  there- 
after; Gilkerson-Sloss  Co.  v.  Forbes,  54  Ark.  149,  26  Am.  St.  Rep.  30, 
15  S.  W.  191,  holding  one  becoming  entitled  to  patent  under  homestead 
acts  may  mortgage  before  issuance  thereof;  Murray  v.  City  of  Butte,  7 
Mont.  68,  14  Pac.  657,  holding  patent  relates  to  location  of  mine,  cut- 
ting off  subsequent  grants;  Deno  v.  Griffin,  20  Nev.  252,  20  Pac.  309, 
holding  doctrine  of  relation  applies  so  as  to  cut  off  intervening  claim- 
ants from  subsequent  locations ;  Wallowfl  Nat.  Bank  v.  Riley,  29  Or.  292, 
54  Am.  St.  Rep.  795,  45  Pac.  767,  holding  land  acquired  by  homesteader 
on  public  domain  not  liable  for  debts  contracted  after  final  proofs;  dis- 
senting opinion  in  South  End  Min.  Co.  v.  Tinney,  22  Nev.  46,  35  Pac.  98, 
majority  holding  relocation  upon  plaintiff  ^s  abandonment  valid  as  against 
patent  subsequently  obtained  by  plaintiff. 

Rights  of  applicant  for  patent  of  mineral  land  under  final  receipt 
issued  on  void  application.    Note,  Ann.  Gas.  1912D,  1317. 

Oovemment  land  officers  have  no  authority  to  Insert  In  patent  to  mineral 
lands  any  other  terms  than  those  of  conveyance,  with  recitals  showing  com- 
pliance with  law  and  conditions  prescribed  thereby. 

Approved  in  Roberts  v.  Southern  Pac.  Co.,  186  Fed.  946,  and  Burke 
V.  Southern  Pacific  R.  R.  Co.,  234  U.  S.  696,  699,  701,  703,  709,  58  L.  Ed. 
1551,  1552,  1553, 1556.  34  Sup.  Ct.  907,  both  holding  void  clause  "exclud- 
ing and  excepting  all  mineral  lands  should  any  such  be  found  in  the 
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tracts  aforesaid,"  inserted  in  patent  issued  under  Railway  Land  Grant 
Act  of  July  27,  1866 ;  Creede  etc.  Milling  Co.  v.  Uinta  Tunnel  etc.  Co., 
196  U.  S.  358,  49  L.  Ed.  512,  25  Sup.  Ct.  266,  denying  statutory  warrant 
to  limit  patent  of  lode  claim  by  reserving  tunnel  rights;  Southern  De- 
velopment Co.  V.  Endersen,  200  Fed.  275,  approval  of  list  of  lands 
selected  by  State  for  school  purposes  under  act  of  June  16,  1880,  held 
conclusive  of  their  nonmineral  character;  McCorkell  v.  Hen'on,  128 
Iowa,  330,  103  N.  W.  990,  holding  errotaeous  recitals  in  patent  not  bind- 
ing on  grantee ;  Enterprise  Irr.  Dist.  v.  Tri-State  Land  Co.,  92  Neb.  149, 
138  N.  W.  181,  in  determining  priorities,  board  of  irrigation  could  recog- 
nize existing  conditions  but  could  not  impose  new;  Frazee  v.  Spokane 
Co.,  29  Wash.  283.  69  Pac.  781,  holding  no  government  officer  has  power 
to  dispose  of  public  lands  without  congressional  authority  and  he  cannot 
waive  conditions  imposed  by  Congress;  Davis'  Admr.  v.  Weibold,  139 
U.  S.  528,  36  L.  Ed..  246,  11  Sup.  Ct.  636,  holding  exception  of  town- 
site  occupancy  and  improvements  invalid;  Sullivan  v.  Iron  Silver  etc. 
Co.,  143  U.  S.  441,  36  L.  Ed.  218, 12  Sup.  Ct.  559,  holding  exception  from 
placer  patent  of  lodes  "claimed  to  exist"  too  broad;  Shaw  v.  Kellogg, 
170  U.  S.  338,  42  L.  Ed.  1059,  18  Sup.  Ct.  643,  Francoeur  v.  Newhouse, 
40  Fed.  622, 14  Sawy.  357,  and  Northern  Pac.  Ry.  Co.  v.  Harden,  46  Fed. 
603,  all  holding  insertion  in  patent  of  exception  not  expressly  author- 
ized by  law  void;  Butte  City  Smoke-House  Lode  Cases,  6  Mont.  407,  12 
Pac.  863,  holding  reservation  in  mining  patent,  excluding  streets,  etc.,  on 
surface,  void. 

Distinguished  in  Sweet  v.  United  States,  228  Fed.  424,  427,  430,  grant 
of  school  lands  in  Enabling  Act  of  Utah  includes  mineral  lands. 

Patent  of  placer  mining  claim  carries  with  it  title  to  surface  included 
witliin  lines  of  location,  as  well  as  to  land  beneath  surface. 

Approved  in  South  End  Min.  Co.  v.  Tinney,  22  Nev.  62,  35  Pac.  105, 
majority  holding  plaintiff's  patent  void  as  against  party  relocating  after 
plaintiff's  abandonment,  prior  to  patent. 

There  can  be  no  color  of  title  in  occupant  not  holding  nnder  any  instra- 
ment,  proceeding  or  law  purporting  to  transfer  title  to  him,  or  to  give  right 
of  possession;  hence  defendant  not  so  holding,  denied  allowance  for  im- 
provements under  Dakota  statute,  allowing  valne  thereof  to  be  set  up  by 
defendant  holding  under  color  of  title. 

Approved  in  United  States  v.  Midway  Northern  Oil  Co.,  232  Fed.  634, 
government  will  not  pay  for  improvements  of  persons  who  extracted  oil 
from  land  under  mistaken  belief  that  they  were  entitled  to  do  so ;  United 
States  V.  Casterlin,  164  Fed.  439,  fact  that  Indian  was  occupying  tract 
of  land  with  permission  of  government  did  not  give  him  color  of  title; 
Matthews  v.  Tennessee  Coal  etc.  R.  Co.,  157  Ala.  24,  47  South.  78,  re- 
ceipt which  does  not  purport  to  convey  lands  cannot  give  color  of  title ; 
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Loeb  V.  Conley,  160  Ky.  105,  Ann.  Cas.  1916B,  49,  169  S.  W.  581,  oil  and 
gas  lessees  held  not  entitled  to  value  of  improvements  where  they  knew 
of  existence  of  prior  lease;  Power  v.  Sla,  24  Mont.  250,  61  Pac.  471, 
holding  under  Rev.  Stats.  U.  S.,  §  2324,  relocator  must  not  only  show 
that  one  hundred  dollars  of  work  and  labor  were  not  done,  but  must 
negative  that  amount  in  improvements;  Sparks  v.  Pierce,  115  U.  S.  413, 
29  If.  Ed.  430,  6  Sup.  Ct.  105,  denying  right  to  compensation  for  im- 
provements made  on  mineral  land,  by  party  without  title ;  State  v.  Ports- 
month  Sav.  Bank,  106  Ind.  460,  7  N.  E.  395,  holding  State  not  estopped 
from  asserting  title,  by  permitting  imprpvements,  where  its  title  is  open 
to  notice;  Woodruff  v.  Wallace,  3  Okl.  375,  41  Pac.  364,  holding  home- 
stead filing  does  not  convey  * '  color  of  title ' '  within  meaning  of  Occupy- 
ing Claimants  Act  of  1874. 

Distinguished  in  Burns  v.  Stewart,  162  N.  C.  366,  78  S.  E.  324,  decree 
effective  to  pass  whatever  title  other  parties  may  have  had  is  color  of 
title ;  Pickens  v.  Stout,  67  W.  Va.  443,  68  S.  E.  363,  executory  contract 
is  good  color  of  title ;  opinion  of  lower  court  in  United  States  v.  Hanson, 
167  Fed.  891,  93  C.  C.  A,  371,  Court  of  Appeals  holding  that  unsurveyed 
lands  may  be  withdrawn  for  construction  of  irrigation  works  under 
Reclamation  Act  of  June  17,  1902,  though  occupied  by  intending  home- 
steader ;  Cameron  v.  United  States,  148  U.  S.  308,  37  L.  Ed.  462,  13  Sup. 
Ct.  598,  holding  color  of  title  exists  whenever  reasonable  doubt  exists 
regarding  title. 

Adverse  possession  of  public  property.    Note,  76  Am.  St.  Bep.  480. 

Right  of  buyer  or  lawful  entryman  to  another's  crops  and  improve- 
ments on  public  land.    Note,  70  L.  B.  A.  805. 

Necessity  for  color  of  title,  not  expressly  made  a  condition  by  stat- 
ute, in  adverse  possession.    Note,  15  L.  B.  A.  (N.  S.)  1219,  1253. 

Adverse  holding  Is  not  In  good  faith  where  party  knows  that  he  has  no 
title,  and  that  under  law  he  can  acquire  none  by  occupation;  hence  benefit 
of  Dakota  statute  allowing  defendant,  in  ejectment  holding  adversely  to 
claim  of  plaintiff,  in  good  faith,  to  set  up  value  of  improvements,  denied 
defendant  occupying  mineral  lands  claimed  by  plaintiff. 

Approved  in  Bcasley  v.  Equitable  Securities  Co.,  72  Ark.  611,  84  S.  W. 
228,  bond  for  title  is  not  color  of  title  within  statute  allowing  compensa- 
tion for  improvements  made  by  occupant;  Lindt  v.  Uihlein,  116  Iowa, 
55,  89  N.  W.  216,  holding  payment  of  taxes  and  making  improvements 
does  not  constitute  color  of  title  entitling  claimant  to  compensation,  pos- 
session and  acts  not  being  in  good  faith;  Woodruff  v.  Wallace^  3  Okl. 
375,  378,  41  Pac.  364,  365,  denying  person  whose  homestead  entry  was 
canceled  for  fraud  benefit  of  Occupying  Claimants  Act ;  Pendo  v.  Bcakoy, 
15  S.  D.  357,  89  N.  W.  660,  holding  actual  possession  under  bona  fide 
XIII— 6 
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claim  of  title  by  defendant  was  such  color  of  title  that  he  need  not  show 
paper  title  to  recover;  Helstrom  v.  Rodes,  30 -Utah,  125,  83  Pac.  731, 
mere  occupancy  gives  no  rights  against  mineral  locator ;  Sparks  v.  Pierce, 
115  U.  S.  412,  29  L.  Ed.  429,  6  Sup.  Ct.  105,  holding  mere  occupancy 
of  public  lands  gave  no  vested  rights  against  government  or  its  gran- 
tees; Litchfield  v.  Sewell,  97  Iowa,  251,  66  N.  W.  106,  holding  posses- 
sion under  quitclaim  from  occupant  known  to  have  no  title  not  adverse; 
Woodruff  V.  Wallace,  3  Okl.  378,  41  Pac.  365,  holding  party  whose  home- 
stead entry  has  been  canceled  for  fraud  not  entitled  to  benefits  of  Occu- 
pying Claimants  Act  of  1874. 

115  XT.  8.  408-^13,  29  L.  E(L  428,  6  Sup.  Ot.  102,  SPABE8  ▼.  PIEBOE. 

Patent  for  mineral  lands  Is  itself  eyldence  that  all  requirements  of  law, 
for  sale  thereof,  have  been  complied  witlL 

Approved  in  Southern  Development  Co.  v.  Endersen,  200  Fed.  284, 
approval  of  list  of  lands  selected  by  State  for  school  purposes  under 
act  of  June  16,  1880,  held  conclusive  of  their  nonmineral  character; 
Johnson  v.  Fleutsch,  176  Mo.  464,  75  S.  W.  1008,  holding  assignee  of 
land  warrant  legally  delivering  same  to  register  of  land  office,  not  re- 
sponsible for  latter 's  neglect  to  report  location  to  general  land  office; 
Irvine  v.  Tarbat,  105  Cal.  243,  38  Pac.  897,  holding  patent  unattackable 
collaterally;  Butte  City  Smoke-House  Lode  Cases,  6  Mont.  409,  12  Pac. 
864,  holding  mineral  patent  evidence  of  compliance  with  law  in  all  pro- 
ceeding prior  to  issuance. 

Mere  occupancy  of  public  lands,  and  improrements  thereon,  give  no> 
vested  right  as  against  government,  or  its  grantees. 

Approved  in  Tyee  Consol.  Min.  Co.  v.  Langstedt,  136  Fed.  127,  69 
C.  C.  A.  548,  holding  adverse  possession  insufficient  to  start  statute  of 
limitations  against  locator  before  patent  issued;  Cosmos  Exploration 
Co.  V.  Gray  Eagle  Oil  Co.,  112  Fed.  21,  61  L.  R.  A.  230,  50  C.  C.  A.  79, 
holding  land  is  not  ''vacant  and  open  to  settlement"  where  its  mineral 
character  is  established,  while  legal  and  equitable  titles  remain  in  gov- 
ernment; La  Fevre  v.  Amonson,  11  Idaho,  48,  81  Pac.  72,  holding  mere 
occupancy  did  not  create  vested  right  against  purchaser  from  govern- 
ment; United  States  v.  Burrill,  107  Me.  386,  Ann.  Cas.  1912D,  512,  78 
Atl.  569,  no  title  by  adverse  possession  can  be  acquired  against  govern- 
ment, except  by  statute;  Fcms  v.  McNally,  45  Mont.  23,  121  Pac.  891, 
actual  possession  of  mineral  land  will  not  avail  against  one  who  peace- 
ably enters  for  exploration  or  makes  valid  location;  Helstrom  v.  Rodes, 
30  Utah,  125,  83  Pac.  731,  mere  occupancy  gives  no  rights  against  min- 
eral locator;  Hays  v.  United  States,  175  U.  S.  260,  44  L.  Ed.  155,  20 
Sup.  Ct.  84,  holding  possession  since  treaty  of  Guadaloupe  Hidalgo  will 
not  confer  title;  Southern  Pac.  Ry.  Co.  v.  Purcell,  77  CaL  71,  18  Pac. 
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887,  holding  mere  possession  of  public  lands  gives  no  right  as  against 
government;  King  v.  Thomas,  6  Mont.  411,  12  Pac«  866,  holding  statute 
of  limitations  cannot  run  against  mining  claim  until  issuance  of  patent; 
Mills  V.  Traver,  35  Neb.  296,  53  N.  W.  68,  holding  statute  of  limitations 
only  runs  against  entr>'man  in  favor  of  adverse  claimant,  where  former's 
right  to  patent  vests ;  Parker  v.  Lynch,  7  Okl.  660,  56  Pac.  1091,  holding 
offer  to  file  contest  against  homestead  entry  gives  no  right  in  land ;  Wil- 
son V.  Triumph  etc.  Min.  Co.,  19  Utah,  74,  56  Pac.  302,  holding,  as 
against  one  connecting  himself  with  government,  mere  occupancy  qannot 
avail;  opinion  of  lower  court  in  United  States  v.  Hanson,  167  Fed.  890, 
93  C.  C.  A.  371,  court  of  appeals  holding  that  unsurveyed  lands  may  be 
withdrawn  for  construction  of  irrigation  works  under  reclamation  act 
of  June  17,  1902,  though  occupied  by  intending  homesteader;  dissenting 
opinion  in  Tonopah  etc.  R.  Co.  v.  Fellanbaum,  32  Nev.  302,  107  Pac.  890, 
majority  holding  that  patent  for  forest  reserve  lieu  land  was  not  con- 
clusive that  land  was  unoccupied  at  time  of  location. 

Distinguished  in  Little  Sespe  Consolidated  Oil  Co.  y.  Bacigalupi,  167 
Cal.  386,  139  Pac.  804,  entry  on  mineral  lands  in  actual  possession  of 
another,  though  not  covered  by  valid  subsisting  location,  must  be  pe&ce- 
able  and  in  good  faith;  Bonner  v.  Meikle,  82  Fed.  700,  holding  occu- 
pants of  town  lots  on  public  lands  have  possessory  right,  entitling  them 
to  contest  issuance  of  patent  to  claimant  of  mining  location  therein; 
Chism  V.  Price,  54  Ark.  258,  15  S.  W.  885,  holding  occupant,  with  right 
to  purchase,  may  attack  patent  fraudulently  issued  to  another. 

Adverse  possession  of  public  property.    Note,  76  Am.  St.  Rep.  479. 

To  entitle  party  to  relief  against  patent,  it  is  not  Buffl.clent  to  flhow 
patentee's  want  of  right,  but  It  must  affirmatively  appear  that  offl.cer8  of 
land  department  should  have  issued  it  to  claimant  instead. 

Approved  in  Johnson  v.  Riddle,  240  U.  S.  481,  60  L.  Ed,  759,  36  Sup. 
Ct.  398,  withholding  relief  where  both  parties  were  trespassers  on  Indian 
lands;  Olive  Land  etc.  Co.  v.  Olmstead,  103  Fed.  573,  holding  location 
of  oil  claim,  no  discovery  of  oil  being  made,  does  not  preclude  another 
subsequently  acquiring  title  thereto  by  any  legal  means  prior  to  dis- 
covery ;  Jameson  v.  James,  155  Cal.  279,  100  Pac.  702,  denying  relief  to 
mineral  claimant  against  patentee  of  homestead;  Standard  Quicksilver 
Co.  V.  Habishaw,  132  Cal.  119,  64  Pac.  115,  holding  patent  of  Land  De- 
partment is  conclusive  as  to  the  character  of  the  land,  in  the  absence 
of  fraud,  mistake  or  imposition ;  Pierson  v.  Loveland,  16  Idaho,  637,  102 
Pac.  343,  refusing  to  hold  patentee  under  Carey  act  as  trustee,  though 
State  board  of  land  commissioners  had  erroneously  refused  to  permit 
contest  of  enti7 ;  Jopling  v.  Chaehere,  107  La.  528,  32  South.  245,  hold- 
ing confirmation  by  Congress  being  like  grant  from  government,  owner- 
ship of  confirmee  to  the  land  was  not  held  in  abeyance  until  a  patent 


115  U.  S.  413-429        NOTES  ON  U.  S.  REPORTS.  84 

issued ;  Gebo  v.  Clark  Fork  etc.  Min.  Co.,  30  Mont.  92,  75  Pac.  860,  hold- 
ing complaint  to  charge  patentee  as  trustee,  not  alleging  plaintiff  did 
not  make  voluntary  relinquishment,  insufficient;  Baldwin  v.  Keith,  13 
Okl.  630,  75  Pac.  1126,  refusing  to  declare  resultant  trust,  complaint  fail- 
ing to  allege  that  claimant  resided  upon,  cultivated  and  improved  the 
land;  Parker  v.  Lynch,  7  Okl.  660,  56  Pac.  1091,  holding  party  offering 
to  contest  homestead  entry  cannot  maintain  action  to  declare  patentee, 
the  entryman  aj;  time  contest  offered,  a  trustee;  Loney  v.  Scott,  57  Or. 
386,  32  L.  B.  A.  (N.  S.)  466,  112  Pac.  175,  placer  locations  made  while 
land  was  withdrawn  from  entry  held  superior  to  lieu  land  patent  under 
railroad  land  grant;  Lee  v.  Johnson,  116  U.  S.  50,  29  L.  Ed.  571,  6  Sup. 
Ct.  249,  Sanford  v.  Sanford,  139  U.  S.  648,  35  L.  Ed.  292,  11  Sup.  Ct. 
667,  Bangs  v.  Stephenson,  63  Mich.  669,  30  N.  W.  320,  South  End  Min. 
Co.  V.  Tinney,  22  Nev.  33,  35  Pac.  93  (but  see  dissenting  opinion  in  22 
Nev.  57,  35  Pac.  102),  and  Sanford  v.  Sanford,  19  Or.  6,  13  Pac.  603, 
all  following  rule;  Driver  v.  Evans,  47  Ark.  300,  1  S.  W.  519,  holding 
purchase  of  swamp-land  from  State,  provable  only  by  deed. 

Distinguished  in  Nester  v.  Diamond  Match  Co.,  143  Fed.  75,  74  C.  C.  A. 
266,  holding  allegation  that  defendant  did  not  run,  sort  and  deliver  logs 
with  reasonable  dispatch  cured  by  subsequent  counts. 

Limited  in  Duluth  etc.  Ry.  Co.  v.  Roy,  173  U.  S.  590,  43  L.  Ed.  8a0» 
19  Sup.  Ct.  550,  holding  claimant  against  patent  must  so  far  bring  him- 
self within  laws  as  to  entitle  him  to  complete  claim. 

Party  making  improvements  on  public  land,  knowing  that  lie  has  no 
title,  and  of  its  mineral  nature,  and  making  no  effort  to  secure  title,  cannot 
claim  compensation  for  his  improvements  as  adverse  holder  in  good  faith, 
when  sale  is  made  to  another  under  mineral  patent. 

Approved  in  State  v.  Pgrtsmouth  Sav.  Bank,  106  Ind.  460,  7  N.  E. 
394,  holding  permitting  improvements  to  be  made,  does  not  estop  State 
from  asserting  title,  where  its  title  was  open  to  notice. 

Right  of  buyer  or  lawful  entryman  to  another's  crops  and  improve- 
ments on  public  land.    Note,  70  L.  B.  A.  806. 

116  XT.  S.  413-429,  29  L.  Ed.  435,  6  Slip.  €t.  81,  ALABAMA  ▼.  BUBB. 

Liability  of  railroad  officers  and  stockholders  to  State,  on  its  loan,  under 
Alabama  acts  of  1867,  1870,  is  statutory  only,  and  recovery  can  be  had  only 
when  facts  stated  in  declaration  bring  them  within  operation  of  liability 
clause  in  statute. 

Cited  in  Wisconsin  v.  Pelican  Ins.  Co.,  127  U.  S.  296,  32  L,  Ed.  246, 
8  Sup.  Ct.  1377,  arguendo. 

>    Pleadings  must  state  facts,  not  conclusions  of  law. 
Approved  in  E.  E.  Taewzer  &  Co.  v.  Chicago  R.  I.  &  Ry.  Co.,  191  Fed. 
548, 112  C.  C.  A.  153,  applying  rule ;  City  of  Memphis  v.  Board  of  Direo- 
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tors  of  St.  Francis  Levee  District,  231  Fed.  221,  allegation  that  dikes, 
embankments  and  levees  were  not  of  permanent  character  held  to  be 
mere  conclusion  of  pleader;  Stutsman  County  v.  Mansfield,  5  Dak.  86, 
37  N.  W.  306,  holding  conclusion  in  pleading  of  no  legal  effect ;  dissent- 
ing opinion  in  Fideler  v.  Norton,  4  Dak.  282,  32  N.  W.  69,  arguendo. 

115  XT.  8.  429-439,  29  L.  Ed.  419,  6  Sup.  Ot.  229,  EACHUS  ▼.  BEOOMALL. 

GOmparison  of  two  patents  to  determlae  question  raised,  as  to  Identity 
of  inventions  tlierein  described,  requires  interpretation  of  original  patent, 
in  ligbt  of  state  of  the  art  when  application  was  filed. 

Approved  in  Hutten  v.  Frank  Krementz  Co.,  231  Fed.  976,  defense  of 
want  of  invention  need  not  be  set  up  in  answer;  Parsons  v.  New  Home 
Sewing  Machine  Co.,  125  Fed.  387,  holding  prior  patent,  though  not 
pleaded  as  an  anticipatign,  may  be  shown  on  question  of  infringement 
as  part  of  the  prior  art  to  limit  claims;  Grier  v.  Wilt,  120  U.  S.  429,  30 
L.  Ed.  718,  7  Sup.  Ct.  729,  holding  other  patents  admissible  evidence  to 
show  prior  state  of  art;  Britton  v.  White  Mfg.  Co.,  61  Fed.  96,  and  Mar- 
tin &  Hill  Cash  Carrier  Co.  v.  Martin,  67  Fed.  787, 14  C.  C.  A.  642,  both 
holding  proof  of  prior  state  of  art  admissible  to  aid  in  construction  of 
patent;  Kennedy  v.  Solar  Ref.  Co.,  69  Fed.  719,  holding  proof  of  Tuior 
state  of  art  admissible  without  notice  in  pleadings;  Missouri  etc.  Mfg. 
Co.  V.  Stempel,  75  Fed.  584,  investigating  state  of  art  to  determine 
whether  patent  should  be  construed  broadly  or  narrowly. 

Sufficiency  of  specification  for  patent.    Note,  20  E.  B.  C.  271. 

Patent  No.  142,154,  to  Eachns,  for  cutting  paper  boards,  covered  only 
partlcnlar  organization  of  machine  described,  and  not  process. 

Cited  in  Arnheim  v.  Finster,  26  Fed.  280,  arguendo. 

Where  original  patent  is  for  machine,  reissue  attempting  to  cover  pro- 
cess also  is  invalid. 

Approved  in  Model  Bottling  Mach.  Co.  v.  Anheuser-Busch  Brewing 
Assn.,  190  Fed.  577,  111  C.  C.  A.  389,  application  for  patent  for  process 
cannot  be  considered  continuation  of  prior  application  for  machine  for 
«arrying  out  process ;  Fitch  v.  Spang,  Chalf ant  &  Co.,  140  Fed.  294,  hold- 
ing unnecessary  to  consider  defense  based  on  principal  case,  patent  not 
infringed;  Eastern  Paper-Bag  Co.  v.  Standard  Paper-Bag  Co.,  30  Fed. 
65,  holding  claim  to  process  cannot  be  secured  by  reissuing  machine 
patent. 

Semble  that  defendant  in  suit  for  infringement  must  set  forth  defense 
of  prior  use  in  his  answer. 

Approved  in  Morton  v.  Llewellyn,  164  Fed.  694,  90  C.  C.  A.  614,  but 
using  evidence  of  prior  state  of  art  in  construing  patent  in  suit. 
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Right  to  patent  for  new  process.    Note,  20  E.  E.  C.  133. 

Right  to  injunction  or  damages  in  an  action  for  infringement  of 
patent.    Note,  20  £.  R.  G.  859. 

116  U.  S.  439-453,  29  L.  Ed.  440,  6  Sup.  Gt.  129,  GIBSON  ▼.  LYON. 

In  Pennsylvania,  former  judgment  In  ejectment  is  no  bar  to  subsequent 
action. 

Approved  in  Barber  v.  Pittsburgh  etc.  Ry.  Co.,  166  U.  S.  99,  41  L.  Ed. 
933,  17  Sup.  Ct.  491,  and  Barber  v.  Pittsburgh  etc.  Ry.  Co.,  69  Fed.  503, 
both  holding  single  judgment  in  ejectment  in  Pennsylvania  not  conclu- 
sive in  Federal  courts. 

Judgment  of  highest  State  court,  on  question  of  local  law,  is  entitled 
to  greatest  respect  in  Supreme  Gourt. 

Approved  in  Miller  v.  Amnion,  145  U.  S.  423,  86  L.  Ed.  761,  12  Sup. 
Ct.  885,  following  Illinois  court's  construction  of  city  ordinance;  Balkam 
V.  Woodstock  Iron  Co.,  154  U.  S.  189,  38  L.  Ed.  957,  14  Sup.  Ct.  1014, 
following  State  construction  of  State  statute  of  limitations;  Buchanan 
V.  Denig,  84  Fed.  865,  following  State  court's  construction  of  will. 

,  {distinguished  in  Davis  v.  Commonwealth  Land  etc.  Co.,.  141  Fed.  717, 
718,  holding  State  decision  as  to  boundaries  not  binding  on  Federal 
court  as  to  pending  suits. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to.  Federal  courts. 
Note,  40  L.  B.  A.  (N.  S.)  391. 

State  court  judgment  on  local  law  is  not  conclusive  in  Federal  courts, 
unless  a  rule  of  property. 

Approved  in  Messinger  v.  Anderson,  171  Fed.  792,  96  C.  C.  A.  445, 
court  of  appeals  will  not  reverse  its  decision  on  construction  of  will 
because  in  meantime  State  Supreme  Court  has  rendered  contrary  deci- 
sion; Woldson  V.  Larson,  164  Fed.  550,  90  C.  C.  A.  422,  allowing  puni- 
tive damages  contrary  to  State  decision;  Davis  v.  Commonwealth  Land 
etc.  Co.,  141  Fed.  717,  718,  refusing  to  follow  State  decision  as  to  bound- 
aries in  pending  suits  by  owners  in  Federal  court;  Barber  v.  Pittsburgh 
etc.  Ry.  Co.,  166  U.  S.  100,  41  L.  Ed.  933,  17  Sup.  Ct.  491,  holding  single 
State  judgment  on  constniction  of  will  not  conclusive;  dissenting  opin- 
ion in  Lankford  v.  Platte  Iron  Works  Co.,  235  U.  S.  478,  59  L.  Ed.  322, 
35  Sup.  Ct.  173,  majority  following  decision  of  State  court  that  title  to 
depositors'  guaranty  fund  vested  in  State. 

Distinguished  in  Quinette  v.  Pullman  Co.,  229  Fed.  337,  State  deci- 
sions as  to  statute  of  limitations  held  conclusive;  Zeiger  v.  Pennsylvania 
R.  Co.,  151  Fed.  351,  adhering  to  settled  construction  of  State  statute 
which  denied  right  of  action  for  wrongful  death  of  nonresident  alien. 
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Party  cannot  be  permitted  to  claim  both  under  and  against  same  deed; 
hence  purchaser  under  sale  of  probate  court  is  estopped  to  deny  its  authority 
to  sell  subject  to  encumbrances. 

Approved  in  Smith  v.  Schultz,  23  Idaho,  149,  129  Pac.  641,  in  action 
to  foreclose  vendor's  lien,  that  conveyance  to  vendor  was  mortgage  is 
ho  defense ;  McNanghton  v.  Burke,  63  Neb.  707,  89  N.  W.  276,  holding 
conveyance  of  realty  subject  to  mortgage  is  conveyance  of  so  much  prop- 
erty only  as  is  not  required  to  satisfy  the  debt ;  Merritt  v.  Byers,  46 
Minn.  78,  48  N.  W.  418,  holding  grantee  accepting  expressly  subject  to 
mortgage,  estopped  to  claim  benefit  of  prior  warranty  against  enciun- 
brances;  Scanlon  v.  Alexander,  71  Minn.  358,  70  Am.  St  Rep.  329,  74 
N.  W.  148,  holding  vendee  assuming  mortgage,  estopped  to  claim  obli- 
gation thereof  usurious. 

« 

Fact  that  Judgment  was  erroneous,  and  might  have  been  reversed  on 
error,  does  not  invalidate  sale  thereunder,  before  reversal. 

Approved  in  National  Nickel  Co.  v.  Nevada  Nickel  Syndicate,  106 
Fed.  126,  holding  Federal  court  following  State  statute  with  reference 
to  the  sale,  and  did  not  conform  to  act  of  March  3,  1893,  as  to  notice 
did  not  render  sale  void;  Andrews  v.  National  Foundry  etc.  Works,  77 
Fed.  776,  36  L.  B.  A.  154,  23  C.  C.  A.  454,  holding  foreclosure  sale  not 
attackable  collaterally,  in  subsequent  creditor's  bill. 

Reversal  of  judgments.    Note,  96  Am.  St.  Rep.  136. 

Sufficiency  of  tender  by  stranger.    Note,  12  Ann.  Gas.  82. 

115  XT.  S.  454-463,  29  L.  Ed.  449,  6  Sup.  Ot.  136,  GAGE  V.  FUBIPELLY. 

Highest  State  court  decisions,  establishing  rules  of  property,  will  be 
followed  by  Federal  courts. 

Approved  in  Lowndes  v.  Huntington,  153  U.  S.  19,  38  L.  Ed.  618,  14 
Sup.  Ct.  760,  holding  State  decisions  on  purposes  for  which  submerged 
land  may  be  granted,  controlling;  San  Diego  Flume  Co.  v.  Souther,  90 
Fed.  168,  32  C.  C.  A.  548,  holding  State  decision  on  powers  of  irrigating 
companies,  controlling. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  R.  A.  (N.«S.)  447. 

In  Illinois,  tax  sale  of  land  is  void,  when  portion  of  tax  is  illegal. 
Approved  in  Equitable  Land  Co.  v.  Willis,  86  Neb.  203,  125  N.  W.  513, 
sale  of  land  for  nine  years  unpaid  taxes  held  void  where  there  was  no 
assessment  for  two  of  the  years ;  Baldwin  v.  Elizabeth,  42  N.  J.  Eq.  14, 
6  Atl.  277,  but  holding  claimant  must  pay  legal  tax  before  sale  can  be 
set  aside;  Morris  v.  Roseberry,  46  W.  Va.  29,  32  S.  E.  1021,  but  holding 
claimant  must  reimburse  purchaser  for  taxes  paid ;  dissenting  opinion  in 
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Beggs  V.  Paine,  15  N.  D.  464,  109  N.  W.  334,  majority  holding  that  fail- 
ure of  ta3q)ayer  to  object  to  irregular  tax  proceedings  barred  him.  from 
objecting  to  tax  sale. 

Application  of  maxim  *'de  minimis  non  curat  lex"  to  tax  proceed- 
ings.   Note,  19  Ann.  Gas.  967. 

Reimbursement  of  taxes  paid  by  purchaser,  as  condition  of  equi- 
table relief  against  invalid  tax  title.    Note,  Ik  B.  A.  19150,  498. 

116  XT.  S.  464,  29  L.  Ed.  446,  6  Sup.  Ot.  128,  JONES  T.  BENTHUYSEN. 
Not  cited. 

115  U.  S.  465-469,  29  L.  Ed.  445,  6  Sup.  Ct  127,  LEONABD  ▼.  OZABK 
LAND  CO. 

Injanctlon  ordered  by  final  decree  Is  not  vacated  by  appeal. 

Approved  in  New  River  Mineral  Co.  v.  Seeley,  117  Fed.  982,  holding 
appeal  granted  from  order  dissolving  an  injunction,  supersedeas  bond 
given  with  approved  security  continues  injunction  in  force  during 
appeal;  Elliott  v.  Kuzek,  2  Alaska,  591,  holding  on  demurrer,  appeal 
and  supersedeas  bond  not  operating  to  abate  suit  on  injunction  bond; 
Hitz  V.  Jenks,  16  App.  D.  C.  550,  where  injunction  granted  by  special 
term  of  district  Supreme  Court  was  set  aside  by  general  term,  injunc- 
tion was  not  revived  by  appeal  to  United  States  Supreme  Court;  C.  H. 
Albers  Commission  Co.  v.  Spencer,  236  Mo.  628,  Ann.  Osui.  1912D,  705, 
139  S.  W.  325,  temporary  injunctions  dissolved  after  hearing  not  re- 
vived by  appeal;  Graham  v.  Conway,  82  Mo.  App.  652,  holding  appeal 
from  Circuit  Court's  judgment  dissolving  temporary  prohibition  order 
against  execution  of  justice's  judgment  not  operative  as  supersedeas, 
preventing  execution  and  authorizing  punishment  for  contempt;  State 
V.  Superior  Court,  39  Wash.  117, 109  Am.  St.  Rep.  862, 1  L.  R.  A.  (N.  S.) 
554,  80  Pac.  1109,  holding  injunction  prohibiting  shooting-gallery,  etc., 
not  superseded  by  appeal;  Knox  County  v.  Harshman,  132  U.  S.  16,  33 
L.  Ed.  251,  10  Sup.  Ct.  9,  and  Teasdale  v.  Jones,  40  Mo.  App.  250,  both 
holding  appeal  from  order  dissolving  injunction  does  not  revive  same; 
State  V.  Dillon,  96  Mo.  62,  8  S.  W.  783,  and  Ex  parte  Whitmore,  9  Utah, 
447,  35  Pac.  526,  both  holding  lower  court  may  punish  violation  of  in- 
junction, pending  appeal. 

Distinguished  in  Neiser  v.  Thomas,  46  Mo.  App.  51,  holding  appeal 
with  supersedeas  does  not  keep  restraining  order  in  force. 

Effect  of  appeal  and  supersedeas  bond  on  injunction.     Note,  4  Ann. 
Oas.  232. 

Supreme  Court  may  modify  injunction  granted  by  decree  below,  in 
advance  of  final  hearing  of  appeal  on  merits. 
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Approved  in  Omaha  ete.  Street  Ry.  Co.  v.  Interstate  Commerce  Com- 
mission, 222  U.  S.  582,  56  L.  Ed.  324,  32  Sup.  Ct.  833,  suspending  order 
of  interstate  commerce  commission  pending  appeal;  Merrimack  River 
Saving  Bank  v.  City  of  Clay  Center,  219  U.  S.  634,  Ann.  Cm.  1912A, 
513,  55  L.  Ed.  325,  31  Sup.  Ct.  295,  continuing  temporary  injunction 
pending  appeal  after  dismissing  bill;  Pneumatic  Scale  Corp.  v.  Auto- 
matic Weighing  Mach.  Co.,  200  Fed.  573,  119  C.  C.  A.  52,  after  stay  of 
injunction  pending  appeal,  complainant  was  not  entitled  to  order  for 
bond  in  appellate  court;  Green  Bay  &  M.  Canal  Co.  v.  Norrie,  128  Fed. 
897,  63  C.  C.  A.  432,  holding  injunction  of  judgment  of  State  court 
being  prohibitive,  not  mandatory,  it  was  not  suspended  by  supersedeas 
bond  on  appeal  to  Federal  Supreme  Court;  Green  Bay  &  M.  Canal  Co. 
V.  Norrie,  118  Fed.  924,  holding  damages  sustained  by  appellee  by  vio- 
lation of  injunction  pending  appeal  not  being  result  of  supersedeas  bond 
cannot  be  recovered  in  an  action  thereon;  Wilson  v.  Calculagraph  Co., 
153  Fed.  963,  83  C.  C.  A.  77,  and  Powhatan  Coal  &  Coke  Co.  v.  Ritz, 
60  W.  Va.  410,  9  L.  B.  A.  (N.  S.)  1225,  56  S.  E.  263,  both  arguendo. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal 
Supreme  Court  for  review.    Note,  66  L.  B.  A.  868,  869. 

Under  Supreme  Court  equity  rule  93,  Judge  below  may,  when  allowing 
appeal  from  final  Injunction  decree^  make  order  tliat  Injunction  continue  in 
force. 

Approved  in  Ferguson  v.  Dent,  29  Fed.  9,  refusing  to  dispossess  re- 
ceiver pending  appeal;  American  Strawboard  Co.  v.  Indianapolis  Water 
Co.,  81  Fed.  423,  26  C.  C.  A.  470,  refusing  to  suspend  injunction  pending 
appeal,  previous  to  hearing  on  merits;  dissenting  opinion  in  EUtot  v. 
Whitmore,  10  Utah,  245,  37  Pac.  461,  majority  holding  refusal  of  super- 
sedeas to  stay  injunction  against  taking  water,  error. 

115  XT.  8.  469-476,  29  L.  Ed.  446,  6  Sup.  €t.  123,  ST.  LOUIS  ETC.  BY.  CK>. 
•      ▼.  McGEE. 

Public  lands  granted  by  Congress,  to  aid  railroad  construction,  do  not 
revert,  after  condition  broken,  until  forfeiture  has  been  asserted  by  govern- 
ment, either  tbrougb  courts  or  legislative  action,  equivalent  to  office  found. 
Approved  in  Spokane  etc.  Ry.  Co.  v.  Washington  etc.  Ry.  Co.,  219 
U.  S.  174,  55  L.  Ed.  162,  31  Sup.  Ct.  182,  breach  of  conditions  upon 
which  railroad  right  of  way  was  granted  in  praesenti  by  act  of  June  4, 
1898,  does  not  of  itself  work  forfeiture;  United  States  v.  Northern  Pac. 
Ry.  Co.,  177  U,  S.  441,  44  L.  Ed.  838,  20  Sup.  Ct.  708,  holding  land 
granted  to  railroad  does  not,  ipso  facto,  revert  to  United  States  by  mere 
failure  to  complete  road  within  period  prescribed  by  Congress  in  grant; 
United  States  v.  Washington  Imp.  &  Dev.  Co.,  189  Fed.  678,  679,  682, 
court  of  equity  cannot  decree  forfeiture  of  congressional  land  grant 
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without  express  authority  from  Congress;  United  States  T.  Whitney, 
176  Fed.  595,  failure  to  complete  work  in  five  years  did  not  of  itself 
work  forfeiture  of  reservoir  site  under  act  of  March  3,  1891;  Utah, 
N.  &  C.  R.  Co.  V.  Utah  etc.  Ry.  Co.,  110  Fed.  890,  holding  continued  life 
of  corporation  depending  on  condition  subsequent,  nonperformance  of 
such  not  ipso  facto  forfeiture,  being  merely  grounds  therefor  available 
by  State;  Spokane  etc.  Ry.  Co.  v.  Washington  etc.  Ry.  Co.,  49  Wash. 
287,  95  Pac.  66,  where  maps  of  definite  location  of  railroad  right  of 
way,  under  act  of  June  4,  1898,  had  been  approved,  forfeiture  could  not 
be  .demanded  by  one  claiming  under  another  act ;  Houston  etc.  Ry.  Co. 
V.  Texas,  170  U.  S.  260,  42  L.  Ed.  1029,  18  Sup.  Ct.  616,  Farmers'  Loan 
etc.  Co.  V.  Chicago  etc.  Ry.  Co.,  39  Fed.  149  (overruled,  see  Angle  v. 
Chicago  etc.  Ry.  Co.,  151  U.  S.  27,  36,  38  L.  Ed.  55,  14  Sup.  Ct.  240), 
Northern  Pac.  Ry.  Co.  v.  Cannon,  46  Fed.  239,  Steele  v.  Walker,  115 
Ala.  490,  67  Am.  St.  Rep.  65,  21  South.  944,  Wilson  v.  Beckwith,  117 
Mo.  76,  22  S.  W.  642,  United  States  Trust  Co.  t.  Atlantic  etc.  Ry.  Co., 
8  N.  M.  685,  47  Pac.  728,  and  Doe  v.  Larmore,  116  U.  S.  198,  29  L.  Ed. 
598,  6  Sup.  Ct.  365,  all  following  rule;  Bybee  v.  Oregon  etc.  Ry.,  139 
U.  S.  675,  35  L.  Ed.  307,  11  Sup.  Ct.  643,  construing  grant  of  1866  to 
Central  Pacific  railroad;  Lake  Superior  etc.  Ry.  Co.  v.  Cunningham,  44 
Fed.  822  (but  see  dissenting  opinion,  p.  841),  holding  subsequent  grant 
to  another,  without  assertion  of  forfeiture,  void;  Orr  v.  State,  66  Ark. 
110,  19  S.  W.  320,  holding  only  State  can  take  advantage  of  nonpay- 
ment of  interest  on  school  lands;  Wilson  v.  Beckwith,  140  Mo.  386,  41 
S.  W.  992,  holding  grants  to  State  for  railroads,  grants  in  praesenti ; 
The  Wisconsin  Cent.  Ry.  Co.  v.  Comstock,  71  Wis.  92,  36  N.  W.  845, 
liolding  fully  earned  railroad  lands  liable  to  State  taxation,  prior  to  pat- 
ent; Shepard  v.  Northwestern  Ins.  Co.,  40  Fed.  353,  arguendo. 

Legislation,  to  be  a  sufficient  assertion  of  forfeiture  of  railroad  lands, 
for  condition  broken,  must  clearly  manifest  Intention  by  Oongress  to  reassert 
title,  and  resume  possession;  act  of  July  28,  1866,  relating  to  grants  la 
Arkansas  and  Missouri,  manifests  no  sucli  intention. 

Approved  in  California  Reduction  Co.  v.  Sanitary  Reduction  Works, 
126  Fed.  43,  61  C.  C.  A.  91,  holding  Consolidation  Act  of  April  25,  1863, 
authorizes  supervisors  of  city  and  county  of  San  Francisco  to  contract 
for  disposition  of  garbage  by  order  without  mayor's  signature;  Doe  v. 
Larmore,  116  U.  S.  199,  29  L.  Ed.  598,  6  Sup.  Ct.  366,  holding  act  of 
April  10,  1869,  an  extension  of  time  in  original  grants;  New  York 
Indians  v.  United  States,  170  U.  S.  25,  42  L.  Ed.  936,  18  Sup.  Ct.  537, 
holding  treaty  of  1838  vested  legal  title  to  reservation  in  Indians;  United 
States  V.  Union  Pac.  Ry.  Co.,  37  Fed.  553,  holding  Congress'  intent  to 
work  forfeiture  must  be  clear;  Lake  Superior  etc.  Ry,  Co.  v.  Cunning- 
ham, 44  Fed.  827,  construing  joint  resolution  of  July  5,  1862. 
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\, 
Distinguished  in  Miller's  Exrs.  v.  Swann,  150  U.  S.  137,  37  L.  Ed. 
1080,  14  Sup.  Ct.'54,  and  Miller  v.  Swann,  89  Ala.  637,  7  South.  773, 
arguendo;  Shepard  v.  Northwestern  Ins.  Co.,  40  Fed.  352,  354,  holding 
act  of  July  3,  1866,  assertion  of  forfeiture  of  Amboy,  etc.,  Railway's 
grant;  De  Lancey  v.  Piegras,  138  N.  Y.  40,  33  N.  E.  825,  holding  act 
authorizing  sale  sufficient  assertion  of  forfeiture. 

116  XT.  8.  477-481,  29  L.  Bd.  453,  6  Sup.  Ot.  117,  I>BEW  ▼.  GBIXNELL. 

Article  of  silk  and  cotton,  sold  as  "dotted  net,"  but  really  a  lace.  In 
whicli  silk  is  component  of  clilef  value,  is  dutiable  as  silk  lace. 

Approved  in  Lyon  v.  Bursey,  42  App.  D.  C.  622,  action  of  trespass  by 
one  tenant  in  common  will  not  lie  against  his  cotenant;  Eamshaw  v. 
Cadwalader,  145  U.  S.  257,  36  L.  Ed,  697,  12  Sup.  Ct.  854,  ruling  on 
duty  on  iron  ore;  "Zante  Currants,"  73  Fed.  188,  holding  specific  desig- 
nation governs  general  classification. 

116  U.  8.  482-487,  29  Jm.  Ed.  464,  6  Sup.  Ct.  114,  BOHUSN  ▼.  ABTHUBS. 

Wbere,  under  agreement  to  purcbase  undivided  interest  in  land,  pur- 
chaser acquires  no  right  to  cut  timber  on  land,  without  consent  of  co- 
tenants,  if  he  cuts  timber,  and  cotenants  take  possession  thereof,  he  has 
no  such  possession  as  will  sustain  replevin. 

Cited  in  In  re  Carrier,  39  Fed.  195,  incidentally,  further  proceedings, 
same  parties. 

116  XT.  8.  487-606,  29  L.  Ed.  468,  6  Sup.  Ct.  148,  EUBTZ  V.  MOFFITT. 

Habeas  corpus,  sued  out  by  one  arrested  for  crime,  is  a  civil  suit 
or  proceeding,  brought  to  assert  civil  right  of  personal  liberty  against  those 
holding  him  in  custody  as  a  criminal. 
'  Approved  in  Hoadly  v.  Chase,  126  Fed.  823,  holding  proceeding  in 
competent  State  court  to  determine  sanity  of  alleged  person,  between 
citizens  of  different  States,  Federal  court  will  not  determine  custody 
on  habeas  corpus;  State  v.  Gordon,  105  Miss.  466,  62  South.  432,  judg- 
ment in  habeas  corpus  to  compel  admission  to  bail  may  be  appealed  by 
State;  Ex  parte  Fullen,  17  N.  M.  406,  132  Pac.  1138,  court  may  tax  costs 
against  petitioner  for  habeas  corpus ;  Winnovich  v.  Emery,  33  Utah,  349, 
93  Pac.  989,  party  to  whom  habeas  corpus  is  directed  may  appeal ;  State 
V.  Superior  Court,  32  Wash.  146,  72  Pac.  1041,  holding  habeas  corpus 
proceedings  being  in  their  nature  civil  proceedings,  appeal  is  ineffect- 
ual unless  appeal  bond  is  given  as  required  by  2  Ballinger's  Ann. 
Codes,  §  6505;  Cross  v.  Burke,  146  U.  S.  88,  36  L,  Ed.  898,  13  Sup.  Ct. 
24,  denying  jurisdiction  over  judgments  of  Supreme  Court  of  District  of 
Columbia,  on  habeas  corpus;  King  v.  McLean  Asylum  of  Mass.  General 
Hospital,  64  Fed.  339,  26  L.  R.  A.  788,  12  C.  C.  A.  145,  upholding  juris- 
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diction  over  petition  for  habeas  corpus,  by  citizen  of  one  State  seeking 
release  from  illegal  restraint  by  citizen  of  another.  • 

Habeas  corpus  as  civil  or  criminal  proceeding.    Note,  7  Ann.  Cas. 
1020. 

Federal  jurisdiction  on  removal,  where  matter  in  dispute  exceeds  a 
certain  sum  or  value,  includes  no  case  where  right  of  neither  party  can  be 
valued  in  money;  hence  habeas  corpus  not  removable  under  act  of  March 
3,  1875. 

Approved  in  Campbell  v.  Waite,  180  U.  S.  635,  45  L.  Ed.  709,  21 
Sup.  Ct.  920,  reaffirming  rule ;  Ah  Sou  v.  United  States,  200  U.  S.  611, 
50  L.  Ed.  619,  26  Sup.  Ct.  752,  dismissing  appeal  from  order  deporting 
Chinese  slave  girl ;  Tincher  v.  Arnold,  147  Fed.  677,  8  Ann.  Cas.  917,  7 
L.  R.  A.  (N.  S.)  471,  77  C.  C.  A.  649,  holding  Circuit  Court  without 
jurisdiction  of  action  to  construe  will  as  to  executor's  duties;  Clifford 
V.  Williams,  131  Fed.  102,  holding  Circuit  Court  without  jurisdiction  to 
issue  habeas  corpus  to  determine  question  of  child's  custody;  Oregon 
R.  &  Nav.  Co.  V.  Shell,  125  Fed.  981,  holding  Circuit  Court  cannot  cor- 
rect ambiguity  in  railroad  deed,  nor  restrain  removal  of  gates  at  cross- 
ing in  inclosure  thereof  realty  and  damage  not  amounting  to  two  thou- 
sand dollars;  Gallagher  v.  Asphalt  Co.  of  America,  65  N.  J.  Eq.  282, 
56  Atl.  268,  holding  Federal  court  without  jurisdiction  of  creditor's  bill 
to  enjoin  corporation  from  exercising  franchise ;  Snow  v.  United  States, 
118  U.  S.  354,  SO  L.  Ed.  209,  6  Sup.  Ct.  1063,  denying  power  to  review 
Territorial  Supreme  Court's  judgment  on  conviction  of  cohabiting  with 
more  than  one  woman ;  Famsworth  v.  Montana,  129  U.  S.  Ill,  82  L.  Ed. 
618,  9  Sup.  Ct.  254,  holding  error  does  not  lie  to  Territorial  Supreme 
Court  to  review  judgment  finding  defendant  guilty  of  misdemeanor; 
Lau  Ow  Bew  v.  United  States,  144  U.  S.  58,  36  L.  Ed.  344,  12  Sup.  Qt. 
520,  holding  no  appeal  lies  from  Circuit  Court  of  Appeals  in  habeas 
corpus;  South  Carolina  v.  Seymour,  153  U.  S.  357,  38  L.  Ed.  744,  14 
Sup.  Ct.  873,  refusing  to  review  judgment  denying  mandamus  to  compel 
registration  of  State's  liquor  trademark;  Simms  v.  Simms,  175  U,  S. 
167,  44  L.  Ed.  117,  20  Sup.  Ct.  60,  holding  no  appeal  lies  from  decree 
of  Territorial  Supreme  Court  refusing  divorce;  Rosenbaum  v.  Board  of 
Supervisors,  11  Sawy.  623,  28  Fed.  225,  holding  mandamus  not  remov- 
able under  act  of  1875;  Chappell  v.  Chappell,  86  Md.  544,  39  Atl.  989, 
holding  divorce  proceeding  not  removable,  although  involving  alimony; 
In  re  Borrego,  8  N.  M.  657,  46  Pac.  211,  holding  no  appeal  lies  from 
Territorial  Supreme  Court  to  United  States  Supreme  Court  in  habeas 
corpus  proceedings;  Huskins  v.  Cincinnati  etc  Ry.  Co.,  37  Fed.  508, 
arguendo. 

Distinguished  in  De  La  Rama  v.  De  La  Rama,  201  U.  S.  307,  50  L.  Ed. 
767,  26  Sup.  Ct.  485,  reviewing  judgment  reversing  decree  of  court  of 
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first  instance  granting  divorce  and  awarding  eighty-one  thousand  and 
forty-two  dollars  and  seventy-five  cents  as  alimony  pendente  lite;  Mc- 
Kee  V.  Chautauqua  Assembly,  124  Fed.  811,  holding  Federal  court  has 
jurisdiction  to  restrain  ultra  vires  acts  of  nonstock  corporation,  where 
loss  may  be  that  of  corporation's  property  exceeding  jurisdictional 
amount ;  Smith  v.  Whitney,  116  U.  S.  173,  29  L.  Ed.  602,  6  Sup.  Ct.  573, 
sustaining  appellate  jurisdiction  of  judgment  of  Supreme  Court,  Dis- 
trict of  Columbia,  dismissing  petition  for  prohibition  to  court-martial, 
where  offense  was  punishable  by  deprivation  of  salary  exceeding  five 
thousand  dollars;  Erwin  v.  Walsh,  23  Blatchf.  536,  27  Fed.  581,  holding 
mandamus  to  compel  allowance  of  appeal  from  probate  of  will  removable. 

At  common  law,  neitlier  dvll  ofllcer  nor  private  citizen  had  right,  with- 
out warrant)  to  arrest  for  crime  not  committed  in  his  presence,  except  int 
case  of  felony. 

Approved  in  Pritchett  v.  Sullivan,  182  Fed.  483,  104  C.  C.  A.  624, 
ofiicer  who  has  reasonable  ground  to  believe  that  felony  has  been  com- 
mitted may  arrest  without  warrant  and  without  view  of  crime;  Mackin 
V.  United  States,  117  U.  S.  352,  29  L.  Ed.  911,  6  Sup.  Ct.  779,  holding 
crime  punishable  by  imprisonment  in  State  prison,  an  infamous  crime, 
within  fifth  constitutional  amendment;  United  States  v.  Johannesen, 
35  Fed.  413,  holding  punishment  for  violation  of  internal  revenue  laws, 
''infamous'';  Palmer  v.  Maine  Cent.  Ry.  Co.,  92  Me.  408,  409,  69 
Am.  St.  Rep.  516,  517,  518,  44  L.  B.  A.  675,  42  Atl.  803,  denying  right 
to  arrest  without  warrant,  on  complaint  of  "fraudulently  evading  pay- 
ment of  fare";  Scott  v.  Eldridge,  154  Mass.  27,  12  L.  R.  A.  382,  27 
K.  E.  677,  holding  officer  cannot  arrest. without  warrant,  for  past  mis- 
demeanor, committed  in  another  State. 

Courts-martial  form  no  part  of  Judicial  system  of  United  States,  and 
their  proceedinisB,  within  limits  of  their  Jurisdiction,  cannot  be  controlled 
or  revised  by  civil  courts. 

Approved  in  Kirkman  v.  McClaughry,  160  Fed.  438,  90  C.  C.  A.  86 
(affirming  152  Fed.  259),  holding  that  different  sentences  of  imprison- 
ment imposed  by  court-martial  upon  same  offender  are  cumulative ;  Smith 
V.  Whitney,  116  U.  S.  177,  29  L.  Ed.  604,  6  Sup.  Ct.  575,  holding  prohi- 
bition does  not  lie  to  court-martial  to  correct  mistakes  of  law  or  facts 
on  its  decision;  Johnson  v.  Sayre,  158  U.  S.  115,  39  L.  Ed.  917,  15 
Sup.  Ct.  776,  holding  paymaster's  clerk  in  navy  subject  to  trial  by  court- 
martial  for  embezzlement;  In  re  Kelly,  71  Fed  553,  holding  United 
States  criminal  laws  do  not  apply  upon  lands  ceded  for  home  for  dis- 
abled volunteers. 

Superintending  control  of  civil  courts  over  courts-martial.     Note, 
20  L.  R.  A.  (N.  S.)  414,  415. 
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Desertion  is  ezclnsively  a  military  crime,  punishable  by  court-martial 
only. 

.     Approved  in  Dillinf^ham  v.  Booker,  163  Fed.  698,  16  Ann.  Oas.  127, 
J 18  L.  R.  A.  (N.  S.)  956,  90  C.  C.  A.  280,  habeas  corpus  will  not  lie  to 
^  release  minor  held  for  trial  by  court-martial  for  deserting  from  navy. 

Army  regulations  derive  tbeir  force  from  power  of  President,  as  com- 
mander-in-chief, and  are  binding  upon  all  within  sphere  of  his  constitutional 
authority. 

Approved  in  United  States  v.  Michael,  153  Fed.  610,  receiving  by 
civilian  of  soldier's  clothing  as  pledge  is  not  crime;  In  re  Brodie,  128 
Fed.  668,  63  C.  C.  A.  419,  holding  rules  by  Secretary  of  War  for  govern- 
ment of  army  presumed  to  be  issued  under  President 's  direction,  though 
they  do  not  expressly  so  state. 

Bule  that  peace  ol&cer,  or  private  citizen,  may,  without  warrant,  arrest 
felon,  does  not  extend  to  offender  against  military  law;  e.  g.,  deserter. 

Approved  in  In  re  Fair,  100  Fed.  152,  holding  criminal  laws  of  State 
cannot  measure  the  care,  judgment  and  discretion  exercised  by  an  army 
officer  of  United  States  in  performance  of  his  duty;  State  v.  Frost, 
113  Wis.  643,  89  N.  W.  918,  holding  ultimate  authority  to  decide  con- 
clusively on  jurisdiction  of  Federal  court  or  validity  of  dectees  or  of 
Federal  statute  is  in  Federal  courts;  Kendall  v.  Scheve,  3  Ohio  C.  C. 
528,  denjdng  power  of  policeman  to  arrest  deserter. 

115  XT.  8.  505-512,  29  L.  Ed.  456,  6  Sup.  Ct.  119,  SHEPEBD  v.  BCAY. 

Agreement  merely  to  take  land,  subject  to  specified  encumbrance,  is 
not  agreement  to  assume  and  pay  same,  and  to  raise  such  liability  there 
must  be  words  in  deed  from  which  agreement  to  pay  may  be  inferred. 

Approved  in  Dahlgren  v.  National  Savings  etc.  Co.,  41  App.  1).  C. 
204,  fact  that  universal  legatee  procured  extensions  on  note  of  decedent, 
secured  by  trust  deed,  did  not  make  her  personally  liable;  Dorsey  v. 
Manning,  15  App.  D.  C.  396,  semble  that  husband  of  grantee  who  as- 
sumed mortgage  cannot  be  held  liable  for  deficiency  on  theory  of  result- 
ing trust ;  Winters  v.  Hub  Min.  Co.,  57  Fed.  289,  holding  mortgagee  can 
only  recover  in  equity  against  grantee  assuming  encumbrance;  Chilton 
V.  Brooks,  72  Md.  558,  20  Atl.  127,  holding  grantee  does  not  assume 
mortgage  debt  by  implication;  Pendleton  v.  Cowling,  11  Mont.  50,  27 
Pac.  389,  reaffirming  rule;  Lavellc  v.  Gordon,  15  Mont.  519,  39  Pac. 
741,  holding  assignee  of  half  interest  in  contract  to  purchase  land  not 
personally  liable  for  payments;  Granger  v.  Roll,  6  S.  D.  619,  625,  62 
N.  W.  972,  974,  holding  grantee  of  property  subject  to  mortgage  not 
personally  liable;  Michigan  Savings  etc.  Co.  v.  Attebery,  16  Tex.  Civ. 
App.  226,  42  S.  W.  571,  holding  purchaser  of  encumbered  property 
estopped  to  deny  lien,  but  not  personally  bound  to  pay  debt. 
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Distinguished  in  Henry  v.  Heggie,  163  N;  C.  526,  79  S.  E.  984,  cove- 
nant in  deed  to  assume  all  enciuubranccs  held  to  be  assumption  of  mort- 
gage debt. 

There  being  no  mutual  agreement  between  grantor,  grantee  and  en- 
cumbrancer to  that  effect,  relation  of  principal  and  surety  does  not  exist 
between  grantee  and  grantor;  hence  latter  is  not  discharged  of  his  liability 
by  agreement  for  extension  of  mortgage  between  other  parties. 

Approved  in  Johns  v.  Wilson,  180  U.  S.  448,  45  L.  Ed.  617,  21  Sup.  Ct. 
448,  holding  failure  to  make*tenant  party  to  foreclosure  will  not  re- 
lieve persons  individually  liable  for  the  mortgage,  if  they  are  not  thereby 
prejudiced;  Prussing  v.  Lancaster,  234  111.  466,  84  N.  E.  1063,  indorse- 
ment of  interest  on  note  does  not  suffice  to  show  extension  of  time  so 
as  to  release  lien  of  trust  deed;  Mulvane  v.  Sedgley,  63  Kan.  121,  64 
Pac.  1043,  majority  holding  purchaser  of  mortgaged  property,  with  con- 
sent of  mortgagee  agreeing  to  pay  the  mortgage,  suit  is  barred  against 
mortgagor  if  barred  against  purchaser;  Dean  &  Co.  v.  Collins,  15  N.  D. 
538,  125  Am.  St.  Rep.  610,  11  Ann.  Ga£.  1027,  9  L.  B.  A.  (N.  S.)  49, 
108  N.  W.  243,  where  one  partner  assumed  partnership  debts  upon 
retirement  of  the  other,  they  remained  joint  debtors  as  to  creditor  who 
did  not  assent  to  arrangement ;  Patnode  v.  Deschenes,  15  N.  D.  109,  106 
N.  W.  575,  surety  must  plead  and  prove  that  extension  was  given  with- 
out his  consent;  Compton  v.  Jesup,  68  Fed.  318,  15  C.  C.  A.  397,  holding 
no  novation  unless  mortgagee  releases  mortgagor  and  agrees  to  look 
to  grantee;  Campbell  v.  Clay,  4  Colo.  App.  553,  36  Pac.  909,  holding 
agreement  between  mortgagor  and  grantee  for  latter  to  assume  debt 
does  not  affect  mortgagee;  Fish  v.  Glover,  154  111.  92,  39  N.  E.  1082, 
holding  conveyance  to  one  assuming  mortgage  debt  does  not  make  mort- 
cragor  surety  as  to  mortgagee ;  <Jhilton  v.  Brooks,  72  Md.  559,  20  Atl. 
127,  holding  relation  of  principal  and  surety  does  not  arise  between 
grantor  and  grantee  of  mortgaged  property;  Washington  Slate  Co.  v. 
Burdick,  60  Minn.  271,  62  N.  W.  286,  and  Guderian  v.  Leland,  61  Minn. 
71,  63  N.  W.  175,  but  holding  burden  on  surety  to  prove  extension  given 
principal  without  his  consent;  Shapleigh  Hardware  Co.  v.  Wells,  90 
Tex.  112,  69  Am.  St.  Rep.  784,  37  S.  W.  411,  holding  several  debtors 
cannot,  by  mutual  agreement,  change  liability  of  one  from  principal  to 
surety;  dissenting  opinion  in  Hall  v.  Johnston,  6  Tex.  Civ.  App.  118, 
24  S.  W.  865,  majority  holding  retiring  partners  discharged  by  extension 
of  time  to  grantee  by  creditors;  Willard  v.  Wood,  164  U.  S.  520,  41 
L.  Ed.  539,  17  Sup.  Ct.  180,  arguendo. 

Distinguished  in  North  End  Savings  Bank  v.  Snow,  197  Mass.  342, 
125  Am.  St.  I^p.  368,  83  N.  E.  1100,  contract  between  mortgagee  and 
))urchaser  of  equity  to  extend  time  for  payment  of  mortgage  debt  re- 
leased mortgagor  so  far  as  security  fell  short  by  reason  of  such  exten- 


115  U.  S.  512-623        NOTES  ON  U.  S.  REPORTS.  96 

sion ;  Keller  v.  Ashf ord,  133  U.  S.  625,  S3  L.  Ed.  674,  10  Snp.  Ct.  498, 
where  grantee  assumed  debts ;  Union  Life  Ins.  Co.  v.  Hanford,  143  U.  S. 
190,  36  L.  Ed.  120, 12  Sup.  Ct.  438,  holding,  in  Illinois,  grantee  of  mort- 
gaged property  becomes  principal,  and  mortgagor  surety;  Travers  v. 
Dorr,  60  Minn.  177,  62  N.  W.  270,  holding  extension  to  grantee,  without 
consent  of  mortgagor,  releases  latter  to  extent  of  value  of  land;  Pratt 
V.  Conway,  148  Mo.  295,  71  Am.  St.  Rep.  604,  49  S.  W.  1029,  holding 
grantee  assuming  mortgage  debt  principal,  and  mortgagor  surety;  Poe 
V.  Dixon,  60  Ohio  St.  130,  71  Am.  St.  Rep.  716,  54  N.  E.  87,  where 
grantee,  as  part  of  purchase  price,  assumed  mortgage  debt. 

Extension  of  time  to  grantee  who  has  assumed  mortgage  debt  as 
releasing  personal  liability  of  mortgagor.    Note,  9  AxuL  Gas.  259. 

Liability  of  original  mortgagor  or  grantee  assuming  mortgage,  as 
affected  by  extension  of  time  given  subsequent  grantee.  Note, 
6  B.  R.  0.  646,  647. 

Effect  on  mortgagor's  obligation  of  modification  between  mortgagee 
and  subsequent  grantee.    Note,  4  L.  R.  A.  (N.  S.)  669,  670. 

Trust  deed  clause,  providing  that  terms  of  sale  should  be  amomit  due 
on  note,  and  expenses  of  sale  in  cash,  does  not  estop  holder  from  denying 
payment  in  full  where  he  purchased  at  trust  sale  for  sum  leas  than  amount 
due. 

Approved  in  Mallory  v.  Kessler,  18  Utah,  16,  72  Am.  St.  Rep.  766, 
54  Pac.  892,  holding  amount  realized  on  trust  sale,  payment  on  note, 
holder  having  action  for  deficiency ;  Granger  v.  Roll,  6  S.  D.  623, 62  N.  W. 
973,  arguendo. 

116  T7.  8.  612-623,  29  L.  Ed.  463,  6  Sup.  Ot.  110,  MIBSOXIBI  PAO.  RT.  CX>. 
V.  HUMES. 

If  State  laws  be  within  legitimate  sphere  of  legislative  power,  and 
enforced  according  to  general  rules  prescribed  for  security  of  private  rights, 
their  harshness,  injustice  and  oppressiveness  will  not  invalidate  them  as 
affecting  life,  liberty  or  property,  without  due  process  of  law. 

Approved  in  St.  Louis  etc.  Ry.  Co.  v.  Davis,  132  Fed.  633,  denying 
property  taken  without  due  process,  where  railroad  company  present 
at  meeting  of  assessors  and  heard  by  counsel;  In  re  Gilstrap,  171  Cal. 
113,  152  Pac.  44,  upholding  statute  imposing  license  tax  upon  itinerant 
venders  of  drugs;  Atlantic  etc.  R.  Co.  v.  Coachman,  59  Fla.  142,  148, 
20  Ann.  Gaa.  1047,  52  South.  381,  383,  upholding  statute  allowing  ship- 
per interest  and  attorney's  fees  in  suit  against  carrier;  State  v.  Rich- 
creek,  167  Ind.  225,  119  Am.  St.  Rep.  491,  10  Ann.  Gas.  899,  6  L.  R.  A. 
(N.  S.)  874,  77  N.  E.  1088,  upholding  statute  declaring  that  real  estate, 
furniture  and  fixtures  of  bank  shall  not  constitute  more  than  one-third 
of  its  capital;  Parks  v.  State,  159  Ind.  218,  64  N.  E.  865,  holding  statute 
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is  valid  exercise  of  police  power  of  State,  in  permitting  the  granting  of 
licenses  to  practice  osteopathy,  and  excludes  practice  of  magnetic  heal- 
ing; Gano  V.  Minneapolis  &  St.  L.  R.  R.  Co.,  114  Iowa,  719,  89  Am.  St.  Bep. 
397, 87  N.  W.  716,  holding  Code,  §  2007  (Iowa),  requiring  railroad  in  exer- 
cising eminent  domain  to  pay  land  owner  reasonable  attorney's  fees  in 
condemnation  proceedings  is  not  class  legislation;  Louisville  &  N.  R.  R. 
Co.  V.  Kire,  109  Ky.  791,  60  S.  W.  706,  holding  fact  that  a  statute  makes 
railroad  companies  liable  in  certain  cases,  regardless  of  negligence,  does 
not  render  it  unconstitutional;  State  v.  Gregory,  170  Mo.  604,  71  S.  W. 
171,  holding  Rev.  Stats.  1899,  §  4226  (Mo.),  not  class  legislation  in 
making  contractor  guilty  of  misdemeanor,  he  purchasing  timber  on 
credit  for  one  job  and  fraudulently  using  same  on  another;  Andrus  v. 
Fidelity  Mut.  Life  Ins.  Assn.,  168  Mo.  163,  67  S.  W.  585,  holding  State 
court's  permitting  plaintiff  to  prove  waiver  of  insurance  policy  terms 
without  alleging  waiver  in  petition,  not  a  discrimination,  all  companies 
treated  alike;  Simmons  v.  Western  Union  Tel.  Co.,  63  S.  C.  430,  41  S.  E. 
522,  holding  act  of  February  20, 1901  (S.  C.)  authorizing  actions  against 
tel^raph  companies  causing  mental  anguish  for  negligence  in  delivering 
telegram,  not  in  violation  of  Fourteenth  Amendment;  New  York  Life 
Ins.  Co.  V.  Orlopp,  25  Tex.  Civ.  292,  61  S.  W.  341,  holding  life  insurance 
policy  providing  its  construction  to  be  by  laws  of  foreign  State,  provi- 
sions of  statute  applying  thereto  cannot  be  waived  by  the  parties ;  Nitka 
v.  Western  Union  Tel.  Co.,  149  Wis.  112,  Ann.  Oas.  19130,  863,  49 
L.  R.  A  (N.  S.)  887, 135  N.  W.  494,  upholding  statute  making  telegra]  I 
company  liable  for  mental  anguish  caused  by  negligence  of  its  operators ; 
Julien  V.  Model,  Bldg.  etc.  Assn.,  116  Wis.  85,  92  N.  W.  563,  holding 
Rev.  Stats.  1898,  §§  2014,  2015  (Wis.),  giving  mortgages  of  mutual  asso-. 
ciations  priority  over  other  liens  filed  subsequently  thereto,  not  repug- 
nant to  Const.  U.  S.,  art.  XIV,  §  1 ;  New  York  etc.  Ry.  Co.  v.  Bristol, 
151  U.  S.  570,  38  L.  Ed.  274,  14  Sup.  Ct.  441,  Marchant  v.  Pennsylvania 
Ry.  Co.,  153  U.  S.  387,  88  L.  Ed.  755,  14  Sup.  Ct.  896,  Fallbirook  Irr. 
Dist.  V.  Bradley,  164  U.  S.  157,  41  L.  Ed.  388,  17  Sup.  Ct.  63,  and  St. 
Louis  etc.  Ry.  Co.  v.  Mathews,  165  U.  S.  24,  41  L.  Ed.  620,  17  Sup.  Ct. 
252,  all  following  rule;  Pembina  Min.  Co.  v.  Pennsylvania,  125  U.  S. 
190,  81  L.  Ed.  654,  8  Sup.  Ct.  741,  sustaining  exaction  of  State  license 
fee  from  foreign  corporation  maintaining  office  therein;  Kansas  v.  Brad- 
ley, 26  Fed.  291,  holding  State  may  absolutely  prohibit  manufacture  or 
sale  of  intoxicants;  Leep  v..  St.  Louis  etc.  Ry.  Co.,  58  Ark.  415,  41 
Am.  St.  Bep.  118,  23  L.  B.  A.  268,  25  S.  W.  77,  holding  oppressiveness 
of  constitutional  law  cannot  be  considered  by  courts;  Waters-Pierce  Oil 
Co.  V.  State,  19  Tex.  Civ.  App.  14,  44  S.  W.  942,  upholding  laws  pro- 
hibiting combinations  restraining  trade;  Virginia  Development  Co.  v. 
Crozier  Iron  Co.,  90  Va.  131,  44  Am.  St.  Rep.  897,  17  S.  E.  808,  holding 
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fact  that  law  is  special  does  not  invalidate  it;  Attorney-General  v, 
Jochim,  99  Mich.  373,  41  Am.. St.  Rep.  618,  23  L.  R.  A.  705,  58  N.  W.  615, 
arguendo. 

Distinguished  in  State  v.  Loomis,  116  Mo.  312,  21  L.  R.  A.  808,  22 
S.  W.  351  (but  see  dissenting  opinion  in  116  Mo.  323,  21  L.  R.  A.  806, 
22  S.  W.  354),  holding  law  prohibiting  mining  or  manufacturing  corpo- 
rations from  paying  in  irredeemable  ''store  checks"  invalid. 

Fourteenth  Amendment  considered  with  relation  to  special  privi- 
leges, burdens  and  restrictions.  Note,  25  Am.  St.  Rep.  878,  878» 
884. 

Constitutional  equality  of  privileges,  immunities  and  protection. 
Note,  14  L.  R.  A.  585. 

Iiegislatnre  may  fix  amount  of  damages  beyond  compensation,  for  In- 
Jnrles  resulting  from  gross  negligence,  or  may  prescribe  limits  witbin  which 
Jury  may  exercise  discretion. 

Approved  in  Norfolk  &  P.  Traction  Co.  v.  Miller,  174  Fed.  609,  98 
C.  C.  A.  453,  allowing  exemplary  damages,  irrespective  of  State  deci- 
sions, for  wanton  and  oppressive  conduct  of  servant  toward  passenger; 
Boston  etc.  R.  R.  Co.  v.  Hurd,  108  Fed.  121,  66  L.  R.  A.  198,  47  C.  C.  A, 
615,  holding  Pub.  Stats.  Mass.  1882,  c.  112,  §  212,  being  but  penal  in 
form,  the  civil  remedy  in  the  alternative  must  be  regarded  as  remedial 
authorizing  Federal  action;  State  v.  Shevlin-Carpenter  Co.,  99  Minn. 
164, 167,  9  Ann.  Gas.  684, 108  N.  W.  937,  938,  upholding  statute  allowing 
double  or  treble  damages  for  trespass  upon  State  lands ;  Jensen  v.  South 
Dakota  etc.  Ry.  Co.,  25  S.  D.  610,  Ann  Gas.  19120,  700,  85  L.  R.  A« 
(N.  S.)  1015, 127  N.  W.  652,  upholding  statute  imposing  double  liability  on 
railroads  for  fires  set  by  locomotives  and  for  cattle  killed  through  want  of 
cattle-guards ;  New  York  etc.  Ry.  Co.  v.  Bennett,  50  Fed.  602,  1  C.  C.  A. 
644,  holding  willful  misconduct  or  gross  negligence  necessary  to  warrant 
punitory  damages;  Winters  v.  Cowen,  90  Fed.  103,  holding  Ohio  jury, 
in  awarding  exemplary  damages,  may  consider  plaintiff's  expenses; 
Baker  Wire  Co.  v.  Chicago  etc.  Ry.  Co.,  106  Iowa,  244,  76  N.  W.  666, 
holding  action  for  damages  for  excessive  freight  charges,  within  limita- 
■  tions  applying  to  penal  actions;  Railroads  v.  Crider,  91  Tenn.  501, 
19  S.  W.  621,  upholding  provision  making  unfenced  railroads  refusing 
to  pay  for  injured  stock  liable  for  attorney's  fees;  Mayer  v.  Frobe,  40 
W.  Va.  250,  261,  22  S.  E.  69,  62,  holding  exemplary  damages  may  be  in- 
flicted in  civil  suit. 

Distinguished  in  San  Antonio  &  A.  P.  Ry.  Co.  v.  Wilson,  4  Tex.  App. 
Civ.  572,  holding  law  penalizing  railroads  failing  to  pay  employees  in- 
valid. 
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Power  of  States  to  impose  fines  and  penalties  for  violations  of  statutory 
requirements  is  coeval  witb  goyemment,  and  mode  of  enforcement,  whether 
At  salt  of  individual  or  of  public,  and  disposition  of  amounts  collected,  are 
within  legislative  discretion;  hence  receipt  of  punitory  damages  by  sufferer 
Instead  of  by  State  cannot  be  objected  to  by  tort-feasor. 

Approved  in  City  of  Atlanta  v.  Chattanooga  Foundry  etc.  Co.,  101 
Fed.  905,  holding  action  under  anti-trust  act  of  July  2,  1890,  is  not 
action  for  penalty  or  forfeiture  under  Rev.  Stats.,  §  1047,  but  one  for 
enforcement  of  civil  remedy  for  damages;  Merchants'  Life  Assn.  v. 
Toakum,  98  Fed.  265,  39  C.  C.  A.  56,  holding  amendments  during  trial 
may  be  permitted  in  court's  discretion,  in  furtherance  of  justice,  but 
refusal  is  not  error  unless  an  abuse  of  discretion  is  shown;  St.  Louis 
etc.  R.  Co.  V.  Kitchen,  98  Ark  516,  50  L.  R.  A.  (N.  S.)  828,  136  S.  W. 
973,  railroad  held  liable  for  death  of  passenger  resulting  from  failure 
to  fence  right  of  way,  in  compliance  with  statute;  Bessler  v.  Laughlin, 
166  Ind.  569,  117  Am.  St  Rep.  896,  9  Ann.  Gas.  284,  77  N.  E.  1047, 
upholding  statute  imposing  penalty  upon  employer  who  fails  to  pay 
employee  at  least  semi-monthly;  Terre  Haute  etc.  Ry.  Co.  v.  Salmon, 
161  Ind.  133, 134,  137,  138,  67  N.  E.  918,  919,  920,  holding  act  allowing 
owners  to  collect  expenses  for  repairing  fences  along  railroad,  together 
with  reasonable  attorney's  fee,  is  constitutional;  McGuire  v.  Chicago 
etc  R.  Co.,  131  Iowa,  352,  353,  S3  L.  B.  A.  (N.  S.)  706,  108  N.  W.  906, 
upholding  statute  making  railroad  companies  liable  for  injury  to  servant 
caused  by  n^ligence  of  fellow-servant;  Mier  v.  Phillips  Fuel  Co.,  130 
Iowa,  577,  107  N.  W.  624,  sustaining  act  inflicting  penalty  upon  mine 
operators  taking  coal  from  adjoining  land  without  permission ;  Mumf ord 
V.  Chicago  etc,  Ry.  Co.,  128  Iowa,  693,  104  N.  W.  1138,  sustaining  act 
prohibiting  railroad  from  restricting  liability  for  damages  sustained 
by  employees  from  negligence  of  coemployees;  Vosburg  v.  Atchison  etc. 
Ry.  Co.,  89  Kan.  117, 119,  130  Pac.  668,  669,  upholding  statute  allowing 
shippers  to  recover  attorney's  fees  in  actions  against  railroad  companies 
for  failure  to  furnish  cars ;  Yazoo  etc.  R.  R.  Co.  v.  Harrington,  85  Miss. 
375,  37  South.  1017,  sustaining  act  requiring  railroad  companies  to  main- 
tain cattle-guards;  O'Connor  v.  St.  Louis  Transit  Co.,  198  Mo.  641^  115 
Am.  St  Rep.  495,  8  Ann.  Oaa.  703,  97  S.  W.  154,  upholding  statute 
giving  attorney  lien  upon  client's  cause  of  action;  State  v.  Cantwell, 
179  Mo.  264,  78  S.  W.  574,  as  to  act  prohibiting  the  working  of  mining 
employees  beneath  surface  more  than  eight  hours;  Casey  v.  St.  Louis 
Transit  Co.,  116  Mo.  App.  256,  264,  91  S.  W.  426,  429,  sustaining  act, 
but  holding  person  suing  thereunder  must  demand  entire  penalty  pro- 
vided therein  for  wrongful  death  through  negligence  of  employees; 
Marsh  v.  Kansas  City  etc.  Ry.  Co.,  104  Mo.  App.  585,  78  S.  W.  286,  as 
to  act  providing  railroad  shall  pay  five  thousand  dollars  in  cases  of 
death  due  to  negligent  running  of  trains;  Pyramid  Land  &  Stock  Co. 
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V.  Pierce,  30  Nev.  249,  252,  95  Pac.  214,  215,  upholding  statute  allowing 
attorney's  fee  ih  favor  of  party  recovering  damages  against  one  unlaw- 
fully grazing  stock  on  his  land ;  Craven  v.  Bloomingdale,  171  N.  Y.  447, 
64  N.  E.  171,  holding  instruction  that  master  was  additionally  liable 
for  punitive  damages  if  servant's  acts  were  malicious  or  master  impli- 
cated with  servant  in  causing  the  arrest  was  erroneous;  Reid  v.  South- 
em  Ry.  Co.,  150  N.  C.  758,  17  Ann.  Cas.  247,  64  S.  E.  876,  upholding 
statute  imposing  penalty  on  common  carrier  which  refuses  to  accept 
freight  for  shipment;  Efiand  v.  Southern  Ry.  Co.,  146  N.  C.  139,  59 
S.  E.  356,  imposing  penalty  upon  railroads  for  delay  in  refunding  over- 
charge; Polt  V.  Chicago  etc.  Ry.  Co.,  26  S.  D.  382,  128  N.  W.  473,  up- 
holding statute  making  railroad  companies  absolutely  liable  for  dam- 
age from  fires  caused  by  locomotives  and  allowing  double  damages; 
Sanger  v.  Chesapeake  etc.  Ry.  Co.,  102  Va.  92,  45  S.  E.  752,  as  to  act 
requiring  railroad  to  fence  right  of  way;  State  v.  Feilen,  70  Wash.  70, 
Ann.  Oba.  1914B,  512,  41  L.  B.  A.  (N.  8.)  418,  126  Pac.  77,  upholding 
statute  which  permitted  judge  to  direct  that  operation  to  prevent  pro- 
creation be  performed  upon  person  convicted  of  rape;  State  v.  Wood- 
ward, 68  W.  Va.  68,  80  L.  R.  A.  (N.  S.)  1004,  69  S.  E.  387,  upholding 
statute  prescribing  revocation  of  liquor  license  as  penalty  for  violation 
of  Sunday  closing  law;  Barry  v.  Edmunds,  116  U.  S.  564,  29  L.  Ed.  738, 

6  Sup.  Ct.  508,  holding  exemplary  damages  recoverable  for  malicious 
trespass ;  Denver  etc.  Ry.  Co.  v.  Harris,  122  U.  S.  610,  80  L.  Ed.  1148, 

7  Sup.  Ct.  1290,  holding  punitive  damages  depend  upon  malice,  gross 
negligence  or  illegality  of  act;  Minneapolis  etc.  Ry.  Co.  v.  Beckwith, 
129  U.  S.  35,  82  L.  Ed.  587,  9  Sup.  Ct.  208,  upholding  imposition  of  puni- 
tive damages  for  violation  of  statutory  duty;  Dent  v.  West  Virginia, 
129  U.  S.  124,  82  L.  Ed.  626,  9  Sup.  Ct.  234,  sustaining  enforcement  of 
West  Virginia  statute  prescribing  qualifications  for  practicing  medicine, 
as  to  person  practicing  prior  to  passage  thereof ;  Home  Ins.  Co.  v.  New 
York,  134  U.  S.  607,  88  L.  Ed.  1032, 10  Sup.  Ct.  597,  holding  validity  of 
State  tax  upon  domestic  corporations  not  dependent  upon  mode  adopted 
in  fixing  annual  amount  exacted  for  franchise;  St.  Louis  etc.  Ry.  Co. 
v.  Mathews,  165  U.  S.  25,  41  L.  Ed.  620,  17  Sup.  Ct.  252,  upholding  law 
rendering  railroads  liable  for  loss  from  fires  communicated-  by  engines ; 
Goodridge  v.  Union  Pac.  Ry.  Co.,  35  Fed.  36,  holding  Colorado  act  au- 
thorizing recovery  of  triple  damages  for  freight-rate  discrimination 
penal;  Marshall  v.  Wabash  Ry.  Co.,  46  Fed.  272,  holding  action  for  stat- 
utory penalty  for  death  by  defendant's  negligence  penal,  and  unenforce- 
able in  Federal  court  in  another  State ;  Atchison  etc.  Ry.  Co.  v.  Tanner, 
19  Colo.  563,  36  Pac.  543,  holding  act  making  railroads  liable  for  double 
value  of  animals  killed  penal;  Cameron  v.  Chicago  etc.  Ry.  Co.,  63.Minn. 
389,  81  h.  R.  A.  556,  65  N.  W.  654,  upholding  law  allowing  attorney's 
fees  in  actions  to  recover  possession  of  land  unlawfully  taken  by  rail- 
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roads;  Briggs  v.  St.  Louis  etc.  Ry.  Co.,  Ill  Mo.  174,/20.-S.  W.  33,  up- 
holding law  including  attorneys'  fees  in  judgments  against  unfenced 
railroads  for  injury  to  stock ;  In  re  Roe  Chung,  9  N.  M.  133,  4^  Pac.  953, 
upholding  law  imposing  fine  for  practicing  medicine  without  certificate, 
and  imprisonment  for  default;  Railroads  v.  Crider,  91  Tenn*.-502,  19 
S.  W.  621,  upholding  provision  for  appraisement  by  freeholders  of  stock 
injured  by  unfenced  railroad;  Mayer  v.  Frobe,  40  W.  Va.  252,  254,^22 
S.  E.  60,  61,  sustaining  judgment  for  exemplary  damages  for  selling 
liquor  to  plaintiff's  husband;  dissenting  opinion  in  Atchison  etc.  Ry. 
Co.  V.  Matthews,  174  U.  S.  120,  48  L.  Ed.  909, 19  Sup.  Ct.  618,  arguendo. 
Distinguished  in  Cigarmakers'  etc.  Union  ▼.  Goldberg,  72  N.  J.  L.  215, 
111  Am.  St  Bep.  663,  70  L.  R.  A.  156,  61  Atl.  458,  declaring  unconstitu- 
tional act  exacting  from  infringer  of  trademark  penalty  for  benefit  of 
injured  party;  Leep  v.  St.  Louis  etc.  By.  Co.,  58  Ark.  441,  41  Am.  St. 
Bep.  138,  23  L.  B.  A.  276,  25  S.  W.  85,  upholding  act  making  wages  due 
by  corporation,  upon  unwarranted  discharge  by  corporation  and  penal-, 
izing  delay. 

Measure  of  damages  for  injuries  to  livestock.    Note,  5  Aim.  Gas. 
417. 

Mlssonxi  •  8tatate»  reqnirln^  railroads  to  fence  tracks  and  Tmvlntatn 
cattle-guards,  imposing  doable  damac^es  for  injuries  from  failure  to  do  so, 
does  not  deprive  railroad  of  property  without  due  process  of  law  or  deny 
equal  protection  of  laws. 

Approved  in  Minneapolis  etc.  R.  Co..  v.  Alexander,  239  U.  S.  635,  60 
Ii.  Ed.  479,  36  Sup.  Ct.  283,  following  rule;  Atlantic  Coast  Line  R.  R.  Co. 
V.  City  of  Goldsboro,  232  U.  S.  561,  58  L.  Ed.  728,  34  Sup.  Ct.  364, 
city  may  compel  railroad  company  to  pave  right  of  way  through  city, 
and  may  regelate  switching  of  cars  thereon;  Florida,  C.  &  P.  R.  R.  Co. 
V.  Reynolds,  183  U.  S.  478,  46  L.  Ed.  286,  22  Sup.  Ct.  179,  holding  rail- 
road not  denied  equal  protection,  Fla.  Laws  1885,  c.  3558,  requiring 
controller  to  assess  property  omitted,  general  legislation  requiring  rail- 
road personalty  assessed  by  controller,  realty  by  treasurer;  New  York 
Cent.  &  H.  B.  R.  Co.  v.  Price,  159  Fed.  335,  16  L.  B.  A.  (N.  S.)  1103, 
86  C.  C.  A.  502,  statutes  requiring  railroads  to  fence  tracks  are  not  de- 
claratory of  common  law  but  impose  additional  duties;  Powell  v.  Sher- 
wood, 162  Mo.  619,  63  S.  W.  488,  holding  statute  does  not  violate  Fed- 
eral Constitution,  it  neither  depriving  railroads  of  property  without 
due  process  nor  denying  them  equal  protection;  Kingsbury  v.  Missouri 
etc.  Ry.  Co.,  156  Mo.  387,  57  S.  W.  549,  holding  Rev.  Stats.  1889,  §  2611, 
imposing  double  damage  on  railroads  for  injury  to  stock,  due  to  insuffi- 
cient right  of  way  fences,  is  not  repugnant  to  Fourteenth  Amendment; 
Cowart  V.  City  Council  of  Greenville,  67  S.  C.  44,  45  S.  E.  126,  upholding 
ordinance  taxing  lenders,  except  banks,  loaning  on  personalty,  according 
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to  schedule  of*^Ven  business;  dissenting  opinion  in  New  York  Life  Ins. 
Co.  V.  Smith.(Tfex.  Civ.  App.),  41  S.  W.  689,  majority  holding  law  mak- 
ing def atii^tn^  insurance  companies  liable  to  policy-holders  in  additional 
dama^'^Valid;  Pennsylvania  Ry.  Co.  v.  Miller,  132  U.  S.  83,  38  L,  Ed. 
272,  Ifkl^up.  Ct.  37  (reprinted  in  129  Pa.  St.  199),  arguendo;  Hartford 
.InsuCo.  V.  Chicago  etc.  Ry.  Co.,  175  U.  S.  101,  44  L.  Ed.  89,  20  Sup.  Ct. 
.•*\5^ -'holding  validity  of  agreement  exempting  railroad  from  statutory 
'/'-liability  for  fires  question  of  local  law;  Savannah  etc.  Ry.  Co.  v.  Geiger, 
21  Fla.  700,  holding  fact  that  owner  allowed  stock  to  run  at  large  does 
not  release  railroad;  Dickson  v.  Omaha  etc.  Ry.  Co.,  124  Mo.  148,  46 
Am.  St.  OEtop.  488,  25  L.  R.  A.  824,  27  &.  W.  478,  holding  railroad  liable 
for  death  of  engineer  caused  by  collision  with  bull  on  track;  Northern 
Pac.  Ry.  Co.  v.  Barnes,  2  N.  D.  346,  51  N.  W.  395,  holding  railroads 
may  be  classified  by  themselves  for  taxation  purposes;  Waters-Pierce 
Oil  Co.  V.  State,  19  Tex.  Civ.  App.  13,  44  S.  W.  942,  holding  legal  re- 
straints on  use  of  property  do  not  deprive  owner  thereof  without  due 
process. 

Under  authority  of  principal  case,  the  following  have  been  upheld: 
Missouri  Ry.  Co.  v.  Mackey,  127  U.  S.  210,  82  L.  Ed.  109,  8  Sup.  Ct. 
1163,  Peirce  v.  Van  Dusen,  78  Fed.  697,  24  C.  C.  A.  280,  Pittsburgh  etc. 
Ry.  Co.  V.  Montgomery,  152  Ind.  13,  71  Am.  St.  Rep.  811,  49  N.  E.  586, 
and  Atchison  etc.  Ry.  Co.  v.  Koehler,  37  Kan.  469,  15  Pac.  671,  laws 
making  railroads  liable  to  employees  for  injuries  by  fellow-servants; 
Powell  V.  Pennsylvania,  127  U.  S.  687,  82  L.  Ed.  257,  8  Sup.  Ct.  997, 
Pennsylvania  statute,  prohibiting  sale  of  imitation  butter;  Minneapolis 
etc.  Ry.  Co.  v.  Beckwith,  129  U.  S.  31,  82  L.  Ed.  587,  9  Sup.  Ct.  208, 
dimilar  Iowa  statute ;  Pacific  Exp.  Co.  v.  Seibert,  142  U.  S.  355,  85  L.  Ed. 
1040,  12  Sup.  Ct.  249,  Missouri  act  defining  and  taxing  express  com- 
panies ;  Charlotte  etc.  Ry.  Co.  v.  Gibbes,  142  U.  S.  394,  85  L.  Ed.  1055, 
12  Sup.  Ct.  257,  South  Carolina  tax  on  gross  income  of  railroads  in  pro- 
portion to  mileage  in  State ;  St.  Louis  etc.  Ry.  Co.  v.  Mathews,  165  U.  S. 
18,  41  L.  Ed.  618, 17  Sup.  Ct.  257,  and  Leavitt  v.  Canadian  Pac.  Ry.  Co., 
90  Me.  159,  88  L.  R.  A.  158,  37  Atl.  888,  statutes  making  railroads  liable 
for  losses  from  fires  communicated  by  locomotives;  Atchison  etc.  Ry. 
Co.  V.  Matthews,  174  U.  S.  98,  48  L.  Ed.  909,  19  Sup.  Ct.  610  (but  see 
dissenting  opinion  in  174  U.  S.  109,  48  L.  Ed.  914,  19  Sup.  Ct.  614), 
Kansas  law  making  railroads  liable  for  damages  from  fire,  with  attor- 
neys' fees;  Western  Union  Tel.  Co.  v.  New  York,  38  Fed.  559,  8  L.  R.  A. 
454,  law  requiring  electric  wires  to  be  placed  under  street  surface ; 
Pacific  Exp.  Co.  v.  Seibert,  44  Fed.  317,  act  taxing  express  companies 
on  receipts  for  business  done  in  State;  Jacksonville  etc.  Ry.  Co.  v. 
Prior,  34  Fla,  284,  285,  15  South.  764,  Louisville  etc.  Ry.  Co.  v.  Belcher, 
89  Ky.  199,  12  S.  W.  197,  and  Dacres  v.  Oregon  etc.  Nav.  Co.,  1  Wash. 
531,  20  Pac.  604,  acts  making  railroads  liable  for  stock  killed  on  un- 
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fenced  tracks;  Missouri  Pac.  Ry.  Co.  v.  Merrill,  40  Kan.  409,  19  Pac. 
795,  statutes  making  occurrence  of  fire  caused  by  operation  of  railroad 
prima  facie  evidence  of  negligence  thereof;  Chicago  etc.  Ry.  Co.  v.  State, 
47  Neb.  671,  53  Am.  St.  Rep.  568,  41  L.  R.  A.  485,  66  N.  W.  629,  require- 
ments that  railroads  keep  in  repair  viaducts  over  streets  crossed  by 
tracks;  McGrowan  v.  Wilmington  etc.  Ry.  Co.,  95  N.  C.  428,  law  impos- 
ing penalty  for  failing  for  five  days  to  forward  freight;  Railroads  v. 
Crider,  91  Tenn.  497,  19  S.  W.  620,  law  fixing  upon  unf  enced  railroads 
absolute  liability  for  injuries  to  livestock;  Phoenix  Ins.  Co.  v.  Levy, 
12  Tex.  Civ.  App.  48,  33  S.  W.  993,  law  applying  to  all  fire  insurance 
companies  alike;  Virginia  Development  Co.  v.  Crozier  Iron  Co.,  90  Va. 
130,  44  Am.  St.  Rep.  896,  17  S.  E.  807,  law  creating  liens  on  manufac- 
turing corporations  superior  to  their  deeds  of  trust;  Missouri  etc.  Ry. 
Co.  V.  Cade,  233  U.  S.  649,  58  L.  Ed.  1188,  34  Sup.  Ct.  678,  statute 
allowing  attorneys'  fees  to  successful  plaintiffs  in  certain  cases;  Boggs 
V.  Alabama  Consol.  Coal  etc.  Co.;  167  Ala.  259,  140  Am.  St.  Rep.  28,  52 
South.  881,  and  Alabama  Steel  etc.  Co.  v.  Griffin,  149  Ala.  435,  42  South. 
1038,  statute  allowing  recovery  for  injury  to  employee  of  railroad  caused 
by  negligence  of  certain  other  employees;  Dutton  Phosphate  Co.  v. 
Priest,  67  Fla.  382,  65  South.  286,  statute  imposing  double  damages  on 
possessor  of  lands  who  leaves  pits  in  same,  in  which  cattle  perish ;  Rail- 
road Commission  v.  Grand  Trunk  etc.  R.  Co.,  179  Ind.  261,  100  N.  E. 
854,  statute  requiring  railroads  to  be  equipped  with  block  system; 
Chicago  etc.  Ry.  Co.  v.  Irons,  38  Ind.  App.  197,  78  N.  E.  207,  statute  re- 
quiring railroad  to  fence  right  of  way;  State  v.  Leavitt,  105  Me.  84,  26 
L.  R.  A  (N.  8.)  799,  72  Atl.  879,  law  prohibiting  digging  of  clams  in 
certain  town  by  anyone  except  inhabitants  or  hotel-keepers  thereof; 
State  V.  Chicago  etc.  R.  Co.,  239  Mo.  295,  143  S.  W.  815,  and  State  v. 
Chicago  etc.  R.  Co.,  239  Mo.  233, 143  S.  W.  794,  statute  requiring  running 
of  at  least  one  regular  passenger  train  each  way  every  day  over  all  rail- 
road lines;  State  v.  Parker  Distilling  Co.,  236  Mo.  299,  300,  139  S.  W. 
476,  477,  statute  imposing  license  upon  liquor  manufacturers  and  deal- 
ers, but  excepting  wines  and  spirits  produced  from  grapes  or  fruits 
grown  in  State ;  State  v.  Standard  Oil  Co.,  218  Mo.  383, 116  S.  W.  1020, 
anti-trust  statutes;  Lewis  v.  Northern  Pac.  Ry.  Co.,  36  Mont.  218,  92 
Pac.  473,  statute  making  railroad  companies  liable  for  injury  to  em- 
ployee caused  by  negligence  of  certain  employees;  Freadrich  v.  State, 
89  Neb.  355,  34  L.  R.  A.  (N.  S.)  650,  131  N.  W.  622,  statute  requiring 
label  showing  net  weight  or  measure  of  contents  on  packages  not  put  up 
by  retailer;  Eastman  v.  Jennings-McRae  Logging  Co.,  69  Or.  13,  Ann. 
Cas.  1916A  1B5,  138  Pac.  220,  statute  allowing  double  damages  for  in- 
juries from  fire  caused  by  malice,  willfulness  or  n^ligence  of  another; 
Martin  v.  Oregon  R.  &  Navigation  Co.,  58  Or.  210,  113  Pac.  21,  statute 
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requiring  railroad  companies  to  furnish  cars  on  demand  and  making 
them  liable  in  treble  damages  for  failure  to  do  so. 

Distinguished  in  Ex  parte  Gardner,  84  Kan.  270,  38  L.  R.  A.  (N.  8.) 
966,  113  Pac.  1066,  holding  void  statute  requiring  railroads  to  carry 
members  of  national  guard  for  one  cent  a  mile  when  traveling  on  mili- 
tary duty ;  Ives  v.  South  Buffalo  Ry.  Co.,  201  N.  Y.  291,  298,  Ann.  Gas. 
1912B,  166,  34  L.  R.  A.  (N.  8.)  162,  94  N.  E.  438,  441, 1  N.  C.  0.  A.  632, 
638,  holding  Workmen's  Compensation  Act  void  because  it  made  em- 
ployer liable  for  injuries  received  by  servant  irrespective  of  his  freedom 
from  fault;  Northern  Pac.  Ry.  Co.  v.  Railroad  Commission,  68  Wash. 
363,  28  L.  R.  A.  (N.  8.)  1021,  108  Pac.  938,  holding  void  order  of  rail- 
road commission  requiring  railroad  to  construct  spur-tracks  to  private 
mill;  dissenting  opinion  in  McGuire  v.  Chicago  etc.  R.  Co.,  131  Iowa, 
394,  33  L.  B.  A.  (N.  8.)  706,  108  N.  W.  921,  majority  upholding  statute 
making  railroad  companies  liable  for  injury  to  servant  caused  by  negli- 
gence of  fellow-servant;  dissenting  opinion  in  Corrigan  v.  Kansas  City, 
211  Mo.  663,  111  S.  W.  126,  majority  upholding  ordinance  imposing  tax 
upon  land  for  park  purposes,  but  exempting  certain  land;  Huntington 
V.  AttriU,  146  U.  S.  680,  36  L.  Ed.  1182,  13  Sup.  Ct.  232,  holding  courts 
of  one  State  will  not  enforce  penal  statutes  of  another;  Qulf  etc.  Ry.  Co. 
V.  Ellis,  166  U.  S.  168,  41  L.  Ed.  669,  17  Sup.  Ct.  268,  holding  provision 
for  recovery  of  attorneys'  fees  invalid  where  statute  did  not  compel 
maintaining  fences ;  Dow  v.  Beidelman,  49  Ark.  466,  6  S.  W.  718,  uphold- 
ing act  making  railroad  liable  for  penalty  and  attorneys'  fees  for  over- 
charging passengers;  Wadsworth  v.  Union  Pac.  Ry.  Co.,  18  Colo.  611, 
36  Am.  8t.  Rep.  318,  23  L.  R.  A.  817,  33  Pac.  619,  holding  Colorado  stock- 
killing  statute  unconstitutional;  San  Antonio  &  A.  P.  Ry.  v.  Wilson,  4 
Tex.  App.  Civ.  670,  holding  law  penalising  failure  of  railroads  to  pay 
employees  within  specified  time  unconstitutional. 

Double  Damage  Act — ^Railroad  fences.    Note,  52  Am.  Rep.  375. 

Liability  of  corporations  for  exemplary  damages.  Note,  59  Am. 
St.  Rep.  608. 

Protection  of  corporations   from  special   and   hostile  leg^Blation. 
'  Note,  62  Am.  St  Rep.  169,  170. 

Constitutionality  of  statutes  requiring  railroads  to  construct  fences 
and  cattle-guards.  Notes,  3  Ann.  Gas.  183;  31  L.  R.  A.  (N.  8.) 
861,  862,  863,  864,  865. 

Validity  of  statute  imposing  penalty  on  railroad  for  failure  to  pay 
for  injury  to  animals  within  specified  time.  Note,  17  Ann.  Gas. 
633. 

Liability  of  one  failing  to  maintain  division  fence  for  damage  by 
eattle.    Note,  19  E.  R.  G.  26. 
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The  words  Miie  process  of  law"  are  equlTaleiit  to  'the  law  qf  the  land." 

Approved  in  State  v.  Bush,  12  Ga.  App.  312,  68  South.  493,  holding 

void  warrant  of  justice  of  the  peace  made  returnable  to  Circuit  Court. 

What  is  due  process  of  law.    Note,  20  Am.  St.  Bep.  558. 

Cruel  and  unusual  punishments.    Note,  35  L.  R.  A.  562. 

Private  action  for  violating  statute  not  expressly  conferring  it. 
Note,  9  L.  B.  A.  (N.  S.)  868. 

Miscellaneous.  Cited  in  Kingsbury  v.  Missouri  etc.  Ry.  Co.,  156  Mo. 
387,  57  S.  W.  549,  holding  Rev.  Stats.  1889,  §  2611,  imposing  double 
damage  on  railroads  for  injury  to  stock,  due  to  insuf&cient  right  of  way 
fence,  not  repugnant  to  Fourteenth  Amendment. 

115  T7.  S.  623-^4,  28  U  Ed.  467,  6  Sup.  Ot.  114,  lOBSOUBI  PAO.  BT.  00. 
V.  TEBBY. 

Not  cited. 

115  V.  8.  524-527,  29  L.  Ed.  480,  6  Sup.  Ot.  173,  DAVIS  SEWINCh-MAOH. 
OO.  V.  BIOHABDS. 

If  guaranty  is  signed  by  guarantor  at  request  of  other  party,  or  if 
lAtter'tf  agreement  to  accept  is  contemporaneous  with  guaranty,  or  if  receipt 
from  him  of  any  valuable  consideration  is  acknowledged  in  guaranty,  de- 
livery of  guaranty  to  other  party  completes  contract. 

Approved  in  Frost  v.  Standard  Metal  Co.,  215  111.  242,  74  N.  E.  139, 
notice  that  guaranty  accepted  and  credit  extended  unnecessary  when 
guarantor  knew  guaranty  accepted  and  credit  would  be  extended ;  Cum- 
berland Glass  Mfg.  Co.  V.  Wheaton,  208  Mass.  432,  94  N.  E.  804,  where 
contract  of  sale  and  contract  of  guaranty  incorporated  therein  were  con- 
temporaneous; Buhrer  v.  Baldwin,  137  Mich.  270, 100  N.  W.  470,  holding 
contract  of  guaranty  reciting  consideration,  notice  of  acceptance  un- 
necessary; Emerson  Mfg.  Co.  v.  Rustad,  19  N.  D.  9,  120  N.  W.  1095, 
where  contract  recited  consideration  moving  from  other  party;  Mc- 
Connon  &  Co.  v.  Laursen,  22  N.  D.  610,  135  N.  W.  215,  where  considera- 
tion moving  from  other  party  is  recited,  whether  it  was  paid  is  immate- 
rial ;  Pruden  v.  Liebler,  22  N.  D.  592, 135  N.  W.  188,  contract  held  to  be 
one  of  guaranty  in  view  of  understanding  of  parties  to  that  effect; 
International  Text-Book  Co.  v.  Mabbott,  159  Wis.  427,  150  N.  W.  430, 
where  notice  of  acceptance  was  waived;  J.  L.  Mott  Iron  Works  v.  Clark, 
87  S.  C.  205,  69  S.  E.  229,  and  Wheeler  v.  Krohn,  Fechheimer  &  Co.,  9 
Ala.  App.  414,  64  South.  180,  where  guaranty  was  furnished  on  request 
of  parties  extending  credit;  Hall  v.  Weaver,  13  Sawy.  194,  34  Fed.  108, 
holding  one  executing  bond  with  another,  conditioned  for  repajmient  of 
advance  to  principal  by  obligee,  not  a  mere  guarantor;  Doud  v.  National 
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Park  Bank,  54  Fed.  847,  4  C.  C.  A.  607,  holding  personal  guaranty  by 
stockholders  of  bank  to  another  bank^  in  consideration  of  loans,  requires 
no  notice  of  acceptance. 

Guaranty  signed  by  guarantor  without  previous  request  of  other  party. 
In  his  absence,  and  for  no  consideration  moving  between  them  except  future 
advuices  to  be  made  to  principal  debtor,  Is,  in  effect,  an  offer  on  part  of 
guarantor  requiring  other  party's  acceptance  to  complete  contract. 

Approved  in  McFarlane  v.  Wadhams,  165  Fed.  991,  holding  that  letter 
which  was  not  complete  and  precise  adoption  of  proposition  contained 
in  guaranty  was  not  acceptance  thereof;  German  Sav.  Bank  v.  Drake 
Roofing  Co.,  112  Iowa,  187,  188,  83  N.  W.  961,  962,  holding  in  action  on 
g^aaranty  for  payment  of  all  indebtedness  accruing  to  bank  from  certain 
principal,  demand  and  notice  of  nonpayment  not  essential  to  recovery; 
J.  S.  Rowell  Mfg.  Co.  v.  Isaacs,  144  Mo.  App.  60,  128  S.  W.  761,  con- 
tract held  to  be  mere  offer  of  guaranty;  John  Deere  Plow  Co.  v.  Mc- 
CuUough,  102  Mo.  App.  461,  76  S.  W.  716,  holding  guaranty  of  payment 
sent  after  contract  of  sale  made  unenforceable  in  absence  of  notice; 
Clinton  Bank  v.  Goldstein,  86  Mo.  App.  519,  holding  guaranty  signed  by 
guarantor  at  guarantee's  request,  or  latter  accepts  at  time  of  signing,  giv- 
ing consideration  therefor,  mutual  consent  makes  same  complete ;  Stand- 
ard Sewing  Mach.  Co.  v.  Church,  11  N.  D.  422,  92  N.  W.  806,  holding 
instrument  being  an  offer  of  guaranty,  notice  of  acceptance  not  being 
given  to  defendants,  they  are  not  liable,  and  verdict  was  properly 
directed  for  them ;  T.  &  H.  Smith  Co.  v.  Thesmann,  20  Okl.  139, 140,  16 
Ann.  Gas.  1161,  93  Pac.  979,  guaranty  held  to  require  acceptance  where 
it  was  indorsed  upon  order  for  merchandise  which  was  not  contract  until 
approved;  Lester  Piano  Co.  v.  Romney,  41  Utah,  443,  444,  126  Pac.  327, 
acceptance  necessary  in  case  of  continuing  guaranty  to  pay  indefinite 
future  debt;  Asmussen  v.  Post  Printing  etc.  Co.,  26  Colo.  App.  425,  428, 
143  Pac.  399,  400,  Rothchild  Bros.  v.  Lomax,  75  Or.  398,  146  Pac.  480, 
Miami  County  Nat.  Bank  v.  Goldbei^,  133  Wis.  179,  15  L.  R.  A.  (N.  S.) 
1115,  113  N.  W.  392,  William  Deering  &  Co.  v.  Mortell,  21  S.  D.  162,  16 
L.  R.  A.  (N.  S.)  852, 110  N.  W.  87,  Brown  v.  Spiegel,  156  Mich.  144,  120 
N.  W.  581,  Detroit  Free  Press  v.  Pattengill,  155  Mich.  276,  118  N.  W. 
929,  M.  E.  Smith  &  Co.  v.  Kimble,  31  S.  D.  35, 139  N.  W.  352,  and  Black, 
Starr  &  Frost  v.  Grabow,  216  Mass.  518,  52  L.  R.  A.  (N.  S.)  569,  104 
N.  E.  347,  all  holding  such  proposal  requires  acceptance  by  guarantee 
and  notice  thereof  to  guarantor;  Barnes  Cycle  Co.  v.  Reed,  84  Fed.  605, 
reaffirming  rule;  Saint  v.  Wheeler  etc.  Mfg.  Co.,  95  Ala.  373,  36  Ain. 
St.  Rep.  213,  10  South.  541,  Lennox  v.  Murphy,  171  Mass.  373,  50  N.  E. 
646,  De  Cremer  v.  Anderson,  113  Mich.  580,  71  N.  W.  1091,  Winnebago 
Paper  Mills  v.  Travis,  56  Minn.  484,  58  N.  W.  37,  and  Deering  Harvest- 
ing Co.  V.  Sulser,  78  Mo.  App.  675,  all  holding  such  proposal  requires 
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acceptance  by  guarantee  and  notice  thereof  to  guarantor ;  Page  v.  White 
Sewing  Mach.  Co.,  12  Tex.  Civ.  App.  332,  34  S.  W.  991,  holding,  where 
guarantor  alone  contracts  with  guarantee  to  stand  responsible  for  acts- 
of  third  party,  rules  as  to  notice  obtain. 

Distinguished  in  United  States  Fidelity  Co.  v.  Riefler,  239  U.  S.  24, 
60  L,  Ed.  124,  36  Sup.  Ct.  13,  bond  under  seal,  delivered  by  obligors  to 
obligee,  is  complete  contract  without  acceptance;  Bond  v.  John  V.  Far- 
well  Co.,  172  Fed.  62,  96  C.  C.  A.  546,  holding  acceptance  not  necessary 
where  guaranty  recited  consideration;  Ferst  &  Co.  v.  Blackwell,  39  Fla. 
625,  22  South.  894,  holding  x)ffer  of  continuing  guaranty,  accepted  by 
guarantee's  agent,  requires  no  further  notice;  Bryant  v.  Stout,  16  Ind. 
App.  394,  44  N.  E.  72,  holding  acceptance  unnecessary  where  bond  signed 
by  guarantors  was  delivered  to  guarantee. 

Limited  in  Barnes  Cycle  Co.  v.  Reed,  91  Fed.  482,  33  C.  C.  A.  646, 
holding  direct  proof  of  notice  not  essential,  circumstances  warranting 
jury  in  finding  same. 

Contract  of  guaranty.    Note,  105  Am.  St.  Bep.  518,  515. 

Distinction  between  absolute  guaranty  and  offer  to  guarantee.    Note, 
15  Ann.  Gas.  1164, 1166. ' 

Necessity  for  notice  of  acceptance  to  bind  gpiarantor.    Note,  16 
L.  R.  A.  (N.  8.)  861,  363,  367,  870,  372. 

115  V.  8.  528-542,  29  L.  Ed.  467,  6  Sup.  Ct.  155,  TSAEB  ▼.  CLEWS. 

Two  years'  limitation  under  bankruptcy  act  does  not  begin  to  nm 
against  action  founded  on  ftaud,  plaintiff  being  innocent  of  negligence  or 
laches,  until  discoyery  of  fraud. 

Approved  in  Board  of  Levee  Commrs.  v.  Tensas  Delta  Land  Co.^  204 
Fed.  743,  123  C.  C.  A.  40,  limitation  does  not  run  until  discovery  of 
fraud  though  party  committing  fraud  made  no  effort  to  conceal  it; 
American  Tobacco  Co.  v.  People 's  Tobacco  Co.,  204  Fed.  62, 122  C.  C.  A. 
372,  period  of  limitation  did  not  begin  to  run  against  cause  of  action  for 
conspiracy  in  violation  of  the  Sherman  Anti-trust  Act  until  plaintiff  dis- 
covered conspiracy;  United  States  v.  Exploration  Co.,  225  Fed.  857, 
applying  rule  in  suit  by  government  to  set  aside  coal  land  patents 
obtained  by  fraud;  Conditt  v.  Holden,  92  Ark.  621,  185  Am.  8t.  Bep. 
206,  i23  S.  W.  766,  where  one  took  up  estray  without  advertising,  limita- 
tions did  not  begin  to  run  against  owner  until  discovery  of  fraud;  Light- 
ner  Min.  Co.  v.  Lane,  161  Cal.  697,  Ann.  Oas.  19130,  1098, 120  Pac.  775, 
applying  rule  to  action  for  willfully  taking  ore  through  underground 
workings  of  mine  on  adjacent  property ;  Lewis  v.  Denison,  2  App.  D.  C. 
393,  fraudulent  concealment  of  cause  of  action  will  avoid  operation  of 
statute  of  limitations  in  action  at  law;  McMuUen  v.  Winfield  Bldg.  etc. 
Assn.,  64  Kan.  306,  91  Am.  St,  Rep.  242,  67  Pac.  894,  holding  officer  mis- 
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appropriating  money  intrnsted  to  him,  and  fraudulently  eoneealing  de- 
falcations, statute  begins  to  run  from  discovery;  Smith  y.  Blachley,  198 
Pa.  St.  175^  47  Atl.  985,  holding  statute  commences  to  run  against  action 
for  money  obtained  by  fraud  when  transaction  is  completed  by  receipt 
of  money,  recipient  doing  no  other  act;  Investors'  Syndicate  v.  North 
America  Coal  etc.  Co.,  31  N.  D.  279,  153  N.  W.  475,  statute  runs  only 
from  notice  of  fraud ;  W^augh  v.  Guthrie  Gas  etc.  Co.,  37  Okl.  244,  246, 
131  Pac.  176,  177,  in  order  to  prevent  statute  from  running  against 
action  for  personal  injuries,  there  must  be  some  actual  fraudulent  con- 
cealment; dissenting  opinion  in  Atchison  etc.  Ry.  Co.  v.  Atchison  Grain 
Co.,  68  Kan.  594,  597,  75  Pac.  1054,  1055,  majority  holding  code  section 
postponingf*  running  of  statute  of  limitations  until  discovery  of  fraud 
without  application  to  action  upon  contract;  Kirby  v.  Lake  Shore  etc. 
Ry.  Co.,  120  U.  S.  137,  SO  L.  Ed.  572,  7  Sup.  Ct.  434,  and  McKneely  v. 
Terry,  61  Ark.  544,  33  S.  W.  957,  both  holding  statute  runs  only  from 
notice  of  fraud;  Avery  v.  Cleary,  132  U.  S.  610,  33  L.  Ed.  472,  10  Sup. 
Ct.  222,  holding  the  assignee  must  be  free  from  laches  in  discovering 
fraud ;  Foster  v.  Mansfield  Ry.,  36  Fed.  638,  discussing  what  constitutes 
concealment  of  fraud  sufficient  to  keep  statute  from  running;  Lant  v. 
Manley,  75  Fed.  635,  21  C.  C.  A.  457,  holding  statute  does  not  run  against 
action  to  set  aside  fraudulent  conveyance  until  discovery  thereof;  Ander- 
son V.  Northrop,  30  Fla.  643,  12  South.  326,  action  by  remaindermen  to 
recover  property  remaining  in  executor's  possession;  Deake,  Appellant, 
80  Me.  56,  12  Atl.  793,  holding  bar  against  action  to  establish  concealed 
will  does  not  begin  to  run  until  discovery. 

Distinguished  in  Kinder  v.  Scharff,  231  U.  S.  521,  58  L,  Ed.  845,  34 
Sup.  Ct.  164,  limitation  runs  where  trustee  in  bankruptcy  suspected 
fraud  and  made  inquiries  during  pendency  of  original  proceedings; 
Mitchell  Coal  etc.  Co.  v.  Pennsylvania  R.  Co.,  181  Fed.  408,  failure  of 
freight  agent  to  keep  promise  to  give  shipper  as  favorable  rates  as  were 
given  to  other  shippers  did  not  constitute  fraud  to  prevent  running  of 
statute  of  limitations;  Rock  v.  Dennett,  155  Mass.  503,  30  N.  E.  172, 
holding  writ  of  entry  to  recover  land  conveyed  to  demandant  by  as- 
signee, two  years  after  assignee  has  been  disseised,  barred. 

Running  of  statute  of  limitations  against  fraudulent  conveyances. 
Note,  4  Ann.  Gas.  1098. 

Assignment  of  mere  right  to  file  bill  for  ftand  committed  npon  assignor 
is  void  as  contrary  to  public  policy,  and  savoring  of  maintenance. 

Approved  in  Gruber  v.  Baker,  20  Nev.  475,  9  L.  B.  A.  809,  23  Pac.  865, 
following  rule ;  Smith  v.  Pacific  Bank,  137  Cal.  369,  70  Pac.  186,  holding 
right  of  action  to  have  transfer  of  certain  bonds  by  bank  directors  to 
its  president  set  aside  is  personal  to  the  bank,  and  unassignable ;  John- 
son V.  Van  Wyck,  4  App.  D.  C.  320,  41  L.  R.  A.  620,  holding  void  deed 
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which-  disclosed  scheme  to  recover  real  estate  for  contingent  fee  of  one- 
half  recovery;  United  Zinc  Cos.  v.  Harwood,  216  Mass.  479,  Ann  Gaa. 
1915B,  948,  103  N.  E.  1040,  right  of  corporation  to  sue  for  frand  in  sell- 
ing it  mining  land,  or  to  rescind,  does  not  pass  ander  general  assign- 
ment ^f  its  property ;  Cooper  v.  Hillsboro  Garden  Tracts,  78  Or.  87,  152 
Pac.  492,  where  purchasers  of  land  assigned  their  contracts,  assignment 
was  affirmance  of  agveement  and  precluded  rescission. 

Distinguished  in  McSwain  v.  Davis,  96  S.  C.  173,  80  S.  E.  94,  contract 
for  option  to  purchase  timber,  payment  to  be  made  after  title  had  been 
affirmed  by  court  of  last  resort,  held  not  champertous;  Edmunds  ▼.  Illi- 
nois Cent.  Ry.  Co.,  80  Fed.  84,  holding  claims  for  damages  to  F&over 
overcharges,  under  interstate  commerce  law,  assignable. 

Validity  of  assignment  of  right  to  file  bill  in  equity  for  fraud  eom« 
mitted  on  assignor.    Note,  Ann.  OdA.  1912D,  549. 

ConveyBiice  of  property  is  not  Invalidated  by  fact  tliat  graatea  may  be 
compelled  to  sue  to  enforce  Ills  tight  thereto. 

Approved  in  In  re  Downing,  192  Ted.  690,  judgment  creditor  may  sell 
judgment  and  assignee  may  sue  to  set  aside  conveyance  made  in  fraud 
of  judgment ;  Berry  v.  Chase,  179  Fed.  431,  102  C.  C.  A,  672,  owner  of 
debt  may  transfer  to  assignee  thereof  right  of  action  against  undisclosed 
princii>al;  Edmunds  v.  Illinois  Cent.  Ry.  Co.,  80  Fed.  80,  81,  holding 
ehoses  in  action,  constituting  property  rights  passing  to  legal  represen-' 
tative,  assignable;  Snell  v.  Harrison,  104  Mo.  191, 16  S.  W.  161,  holding 
transfer  carries  right  to  have  fraudulent  deed  canceled. 

Bankrupt  after  adjudication  of  bankruptcy,  and  prior  to  dlscliarg«» 
may  purchase  property  surrendered  to  assignee. 

Approved  in  In  re  Le  Claire,  124  Fed.  657,  holding  wife's  claims  for 
alimony,  not  a  property  right,  and  property  awarded  as  alimony  after 
her  bankruptcy  does  not  become  part  of  bankrupt  estate;  Sparhawk  v. 
Terkes,  142  U.  S.  14,  35  L.  Ed.  918,  12  Sup.  Ct.  106,  holding  discharged 
bankrupt  may  purchase  like  stranger;  In  re  Herdic,  40  Fed.  361,  hold- 
ing discharged  bankrupt  may  purchase  at  assignee's  sale;  Harrison  v. 
Powers,  76  6a.  243,  holding  relations  of  parties  to  commercial  paper 
unaffected  after  discharge. 

Duty  of  director  toward  one  from  whom  he  purchases  stock.    Note, 
L.  B.  A.  1916B,  714. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  585,  586. 

115  V.  S.  542-560,  29  I..  Ed.  489,  6  Sup.  Ct.  175,  FEBBT  ▼.  LIVINOSTON. 

Beet  and  cabbage  seeds  held   "garden  seeds,**  and  certain  mangel- 
wnnel  and  toxnip  seeds,  contra,  under  taiiil  of  1883^ 
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Approved  in  Hervieu  v.  J.  S.  Ogilvie  Pub.  Co.,  169  Fed.  982,  word 
"book"  in  copyright  law  held  not  to  include  "dramatic  composition"; 
Robertson  v.  Salomon,  130  U.  S.  415,  32  L.  Ed.  996,  9  Sup.  Ct.  560,  beans 
are  not  garden  seeds  but  are  classified  as  "vegetables";  Clay  v.  Magone, 
40  Fed.  232,  reaffirming  ruling. 

115  T7.  8.  550-^65,  29  U  Ed.  472,  6  Sup.  Ct.  140,  THOMPSON  ▼.  ALLEN 
COUNTY. 

Inadequacy  of  law,  Justifying  interfwence  of  equity,  consists  In  fact 
that  in  its  nature  or  character  it  is  not  fitted  or  adapted  to  end  in  view. 

Approved  in  Willis  v.  O'Connell,  231  Fed.  1015,  refusing  to  enjoin 
libel  on  ground  of  defendant's  insolvency;  Ehrlich  ▼.  Willenski,  138 
Fed.  426,  intimating  that  equitable  action  would  lie  to  enforce  liability 
against  treasurer  of  cigarmaker's  international  union;  Pond  v.  New 
York  National  Exch.  Bank,  124  Fed.  993,  holding  action  by  bankrupt's 
trustee  to  recover  payment  of  bankrupt's  prohibited  preference,  main- 
tainable in  equity  though  there  exists  adequate  legal  remedy;  Crawford 
County  V.  Laub,  110  Iowa,  359,  81  N.  W.  591,  holding  equitable  suit  not 
maintainable  against  land  owner  for  delinquent  mulct  tax  to  enforce 
lien;  remedy  by  sale  being  adequate  and  exclusive ;  Burdon  Central  Sugar 
Refin.  Co.  v.  Leverich,  37  Fed.  68,  holding  legal  remedy  for  breach  of 
contract  to  have  sugar  crop  refined  at  certain  refinery  adequate;  Safe 
Deposit  &  Trust  Co.  v.  Anniston  City,  96  Fed.  663,  denying  equitable 
relief  where  legal  remedy  exists  in  theory,  though  inadequate  in  practice. 

It  .is  not  within  province  of  a  court  of  equity  to  levy  and  collect  taxes 
througb  its  receiver,  to  satisfy  Judgments  against  municipal  corporations, 
even  where  remedy  at  law  by  mandamus  has  proved  ineffectual,  because 
no  municipal  officers  can  be  found  who  will  act. 

Approved  in  Yost  v.  Dallas  County,  236  U.  S.  57,  59  L.  Ed.  464,  36 
Sup.  Ct.  235,  following  rule;  Street  Grading  Dist.  No.  60  v.  Hagadom, 
186  Fed.  454,  108  C.  C.  A.  429,  refusing  to  appoint  receiver  to  collect 
unpaid  assessments  to  satisfy  judgment  on  bonds  issued  by  local  im- 
provement district  under  authority  to  '  *  pledge ' '  uncollected  assessments ; 
Preston  v,  Sturgis  Milling  Co.,  183  Fed.  4,  9, 10,  15,  32  L.  R.  A,  (N.  S.) 
1020,  105  C.  C.  A.  293,  refusing  to  enforce  lien  of  tax  against  real  estate 
of  single  taxpayer  after  collection  of  tax  had  been  forcibly  prevented; 
Preston  v.  Chicago,  St.  L.  &  N.  0.  R.  Co.,  175  Fed.  489,  suit  for  collec- 
tion of  tax  due  from  railroad  cannot  be  maintained  by  private  indi- 
vidual; Marra  v.  San  Jacinto  etc.  Irr.  Dist.,  131  Fed.  789,  790,  holding 
proper  remedy  to  collect  judgment  against  irrigation  district  was  to 
mandamus  officers  to  levy  assessment;  Campbellsville  Lumber  Co.  v. 
Hubbert,  112  Fed.  721,  722,  50  C.  C.  A.  435,  holding  act  of  Kentucky 
of  February  27,  1882,  authorizing  court  to  assess  and  collect  tax  to  pay 
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judgment  on  county  bonds,  objections  to  inequalities  in  assessment  come 
too  late  after  judgment;  Boskwitz  v.  Thompson,  144  Cal.  731,  78  Pac. 
292,  holding  court  of  equity  in  absence  of  statutory  authority  without 
jurisdiction  to  enforce  lien  created  by  statute;  O'Brien  v.  Wheelock, 
78  Fed.  679,  holding  Federal  courts  will  not  act  as  tax  collectors;  Safe 
Deposit  &  Trust  Co.  v.  Anniston  City,  96  Fed.  662,  holding  equity  can- 
not subject  funds  of  insolvent  municipality  to  payment  of  judgment; 
Baldwin  v.  Auditor,  88  Ky.  681,  11  S.  W.  805,  holding,  in  absence  of 
legislative  authority,  taxes  not  recoverable  by  suit ;  Grand  Rapids  School 
Furniture  Co.  v.  Trustees  of  School  District,  102  Ky.  556,  44  S.  W.  99, 
holding  failure  of  trustees  to  secure  tax  collector  does  not  justify  equity 
collecting  tax;  Pierce  County  v.  Merrill,  19  Wash.  178,  52  Pac.  854, 
denying  jurisdiction  of  equity  to  collect  taxes  or  appoint  receiver  to  do 
bo;  Wilder  v.  New  Orleans,  87  Fed.  849,  arguendo. 

Distinguished  in  Boody  v.  Watson,  64  N.  H.  187,  9  Atl.  813  (see  dis- 
senting opinion  in  64  N.  H.  206,  9  Atl.  827),  upholding  judicial  power 
to  correct  erroneous  exemption  by  assessing  board. 

When  it  is  proper  to  appoint  a  receiver.    Note,,  72  Am.  St.  Rep.  95. 

When  mandatory  injunction  will  be  granted  on  ground  of  inade- 
quacy of  mandamus  as  remedy.    Note,  Aim.  Oas.  1912D,  111. 

Right  of  creditor  of  taxing  district  to  invoke  aid  of  court  where 
ordinary  remedies  not  available.    Note,  S2  L.  R.  A.  (N.  S.)  1021. 

Validity  of  statutes  imposing  appointing  power  on  judges.    Note, 
8  Ann.  Gas.  602. 

115  V.  8.  566-576,  29  K  Ed.  495,  6  Sup.  Ct  179,  EFFINQEB  ▼.  K^NMET. 

Value  of  contracts,  payable  in  Confederate  notes,  is  to  be  determined 
by  value  of  Confederate  notes  in  United  States  money  at  time  and  place 
where  contracts  were  made. 

Approved  in  White  v.  White,  50  La.  Ann.  108,  23  South.  97,  following 
rule;  Tyssowski  v.  F.  H.  Smith  Co.,  35  App.  D.  C.  407,  where  contract 
is  ambiguous,  extrinsic  evidence  is  admissible  to  explain  it. 

Distinguished  in  Commissioners  of  Bartow  Co.  v.  Conyers,  108  Ga. 
561,  34  South.  352,  holding  under  scaling  ordinance  of  Georgia,  court 
erred  in  restricting  evidence  of  value  of  Confederate  money,  payment 
thereby  made,  to  time  of  execution  of  contract. 

115  U.  8.  577,  29  L.  Ed.  498,  6  8up.  Ct.  185,  KENNET  ▼.  EFFINOEB. 

Whether  or  not  bond  was  executed  with  reference  to  Confederate  notes 
is  question  of  fact  for  State  court,  and  not  reviewable  on  writ  of  error 
thereto. 

Approved  in  Dower  v.  Richards,  151  U.  S.  671,  88  L.  Ed.  310,  14  Sup. 
Ct.  457,  den3ring  power,  on  error  to  highest  State  court,  to  review  judg- 
ment on  questions  of  fact. 
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What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  54S. 

115  U.  8.  577>579,  29  L.  Ed.  494»  6  Sup.  Ot.  191,  HABBI80N  ▼.  MEBBITT. 
Not  cited. 

115  IT.  8.  579-586,  29  L.  Ed.  491,  6  8up.  Ot.  185,  ABN80N  ▼.  MURPHY. 

Under  Reyised  Statutes,  sections  2931,  3011,  for  recovery  of  excess 
duties.  Importer  must  show  full  compliance  with  statutory  conditions;  e.  g^ 
due  protest,  appeal,  decision  on  i^n^al,  and  bringing  of  suit  within  time 
limited. 

Approved  in  Publie  Service  Ry.  Co.  v.  Herold,  229  Sed.  912,  suit  can- 
not be  maintained  for  return  of  corporation  tax  where  claim  for  refund 
was  not  filed  within  two  years;  Armour  v.  Roberts,  151  Fed.  853,  govern- 
ment is  under  quasi  contractual  obligation  to  return  inheritance  tax 
illegally  exacted;  Kings  County  Sav.  Inst.  v.  Blair,  116  U.  S.  206,  29 
L.  Ed.  659,  6  Sup.  Ct.  356,  and  Commissioners  of  Louisville  Sinking 
Fund  v.-Buckner,  48  Fed.  535,  both  applying  rule  to  suits  to  recover 
internal  revenue  taxes;  AufEmordt  v.  Hedden,  137  U.  S.  325,  34  L.  £d. 
679,  11  Sup.  Ct.  107,  holding  appraisers'  determination  conclusive  col- 
laterally; Hager  v.  Swayne,  149  U.  S.  244,  37  L.  Ed.  720, 13  Sup.  Ct.  842, 
holding  common-law  action  against  collector  superseded  by  statute; 
SaltonstaU  v.  Russell,  152  U.  S.  633,  38  L.  Ed.  578,  14  Sup.  Ct.  735, 
holding  protest  and  appeal  prerequisites;  Haynes  v.  Brewster,  46  Fed. 
474,  476,  holding  stipulation  of  collector  that  duties  on  succeeding  entries 
be  governed  by  decision  on  protest  not  binding. 

Conditions  imposed  by  statute  for  recovery  of  excess  duties  cannot 
be  regarded  as  matters  failure  to  comply  with  which  must  be  pleaded  by 
defendant  as  a  statute  of  limitation. 

Approved  in  Stem  v.  La  Compagnie  Generale  Transatlantiqne,  110 
Fed.  1001,  holding  action  based  on  conditional  statute,  it  is  incumbent 
on  plaintiff  to  plead  performance  of  such  condition ;  Beard  v.  Porter,  124 
U.  S.  443,  31  L.  Ed.  494,  8  Sup.  Ct.  559,  holding  declaration  need  not 
show  suit  to  have  been  brought  within  limitation  of  section;  Schoenfeld 
v.  Hendricks,  152  U.  S.  693,  38  L.  Ed.  602,  14  Sup.  Ct.  755,  holding 
statutory  action  exclusive;  Holler  v.  Merritt,  24  Blatchf.  217,  29  Fed. 
683,  arguendo. 

Decision  of  Secretary  of  Treasnry  on  appeal  from  protest  against  excess 
duties  is  not  reqnlred  to  be  communicated  to  claimant. 

Approved  in  Tyre  &  Spring  Works  Co.  v.  Spalding,  116  U.  S.  547, 
29  L.  Ed.  722,  6  Sup.  Ct.  501,  holding  decision  of  secretary  conclusive 
until  contrary  is  shown  in  suit;  John  Shillito  Co.  v.  McClung,  51  Fed. 
876,  2  C.  C.  A.  526  (affirming  45  Fed.  780),  reaffirming  rule;  Haynes  v. 
Brewster,  46  Fed.  475,  arguendo. 
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115  U.  a  587-598,  29  L.  Ed.  499,  6  Sup.  Ct.  195,  PtJLUCAN'8  PALACE  CAB 
GO.  V.  lOSSOUBI  PAC.  BT.  CO. 

ConsoUdatioii  of  several  railroad  companies,  under  Missouri  Bevlsed 
Statutes,  section  789,  effects  dissolution  of  old  corporations  and  creation  of 
new  one,  subject  to  obligations  of  consolidating  companies. 

Approved  in  New  York  Security  etc.  Co.  v.  Louisville  etc.  R.  R.  Co., 
102  Fed.  394,  398,  holding  after-acquired  property  clause  in  railroad 
mortgage  cannot  be  construed  to  cover  equipment  acquired  by  consoli- 
dated company  as  against  mortgagee  of  such  company;  National  Bank 
V.  Wilmington  etc.  Ry..Co.,  9  Del.  Ch.  265,  266,  81  Atl.  74,  car  pur- 
chased to  replace  one  owned  by  constituent  company  is  subject  to  mort- 
gage on  property  of  that  company,  though  purchased  with  funds  of  con- 
solidated company;  Ulmer  v.  Lime  Rock  B.  R.  Co.,  98  Me.  594,  57  AtL 
1007,  holding  corporation  is  an  entity  irrespective  of  owners  of  its  stock, 
and  one  person  owning  all  stock  does  not  make  such  owner  and  corpora- 
tion same  person;  Diggs  v.  Fidelity  &  Deposit  Co.,  112  Md.  81,  20  Aim. 
Gas.  1274,  75  AtL  525,  consolidated  corporation  cannot  issue  bonds  for 
after-acquired  property  under  authority  contained  in  mortgage  of  con- 
stituent company;  Punxsutawney  Borough  v.  F.  W.  Phillips  Gas  etc. 
Co.,  238  Pa.  34,  85  Atl.  1007,  statute  authorizing  merger  of  corporations 
extends  only  to  rights  and  obligations  of  property  taken  over  by  con- 
solidated company ;  Missouri  etc.  Ry.  Co.  v.  Carter,  95  Tex.  483,  68  S.  W. 
168,  holding  new  corporation  was  bound  by  contract  of  the  Trinity  & 
Sabine  R.  R.  Co.  to  maintain  and  operate  the  side-track;  Louisville  etc. 
Ry.  Co.  V.  Boney,  117  Ind.  505,  3  L.  B.  A.  438,  20  N.  E.  434,  holding  con- 
solidated company  liable  for  debts  of  antecedent  companies;  John  Han- 
cock Mut.  Life  Ins.  Co.  v.  Worcester  etc.  R.  R.  Co.,  149  Mass.  220,  21 
N.  E.  364,  where  bondholder  recovered  against  new  corporation ;  Combes 
V.  Keyes,  89  Wis.  311,  46  Am.  St  Rep.  843,  27  L.  R.  A.  374,  62  N.  W.  93, 
holding  corporation,  by  surrendering  charter,  ceased  to  exist ;  Weidenf eld 
V.  AUeghany  etc.  Ry.,  47  Fed.  15,  and  Union  Pac.  Ry.  Co.  v.  United 
States,  59  Fed.  827,  8  C.  C.  A.  282,  arguendo. 

When  a  corporation  becomes  liable  for  the  debts  of  a  preceding 
corporation  or  partnership.    Note,  59  Am.  St.  Rep.  555. 

Effects  of  the  consolidation  of  corporations.    Note,  89  Am.  St.  Rep. 
614,  617,  689,  641. 

Liability  of  consolidated  railroad  for  predecessor's  debts.    Note, 
23  L.  R.  A.  232. 

Agreement  of  railroad  to  haul  Pullman  cars  over  entire  line  and  all 
roads  which  it  might  thereafter  control  does  not  apply  to  roads  not  con- 
trolled  at  time  of  consolidation,  but  thereafter  acquired  by  new  company* 
f ormad  by  sucli  consoUdtftion. 

xni— 8 
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Approved  in  State  v.  Tacoma  Ry.  &  Power  Co.,  61  Wash.  511,  32 
L.  R.  A.  (N.  S.)  720, 112  Pac.  507,  refusing  to  compel  two  street  railway 
^  systems  to  exchange  transfers,  though  majority  of  stock  in  each  was 
owned  by  same  holding  company;  dissenting  opinion  in  Sabre  v.  Rut- 
land R.  Co.,  86  Vt.  387,  Ann.  Gaa.  19150,  1269,  85  AtL  710,  majority 
holding  that  act  creating  railroad  commission  did  not  delegate  l^sla- 
tive  power;  Express  Cases,  117  U.  S.  29,  29  L.  Ed.  803,  6  Sup.  Ct.  556, 
Little  Rock  etc.  Ry.  Co.  v.  St.  Louis  etc.  Ry.  Co.,  41  Fed.  563,  Paxton 
etc.  Land  Co.  v.  Farmers'  etc.  Co.,  45  Neb.  901,  50  Am.  St.  Rep.  596, 
29  L.  R.  A.  858,  64  N.  W.  348,  and  State  v.  Sioux  City  etc.  Ry.  Co.,  46 
Neb.  699,  701,  31  L.  R,  A.  53,  54,  65  N.  W.  771,  772,  holding  courts  can- 
not make  business  arrangements  for  carriers;  St.  Louis  Drayage  Co.  y. 
Louisville  etc.  Ry.  Co.,  65  Fed.  41,  and  Post  y.  Southern  Ry.  Co.,  103 
Tenn.  207,  52  S.  W.  307,  arguendo. 

Liability  of  a  raiboad  company  for  injuries  or  losses  arising  from 
the  operation  of  cars  not  owned  by  it.    Note,  130  Am.  St.  Rep.  ^39. 

Demurrer  admits  all  facts  In  bill  well  pleaded,  bat  not  condusioiui  of 
law. 

Approved  in  Gill  v.  Manhattan  Life  Ins.  Co.,  11  Ariz.  240,  95  Pac.  90, 
facts  constituting  fraud  must  be  pleaded;  Fo^  v.  Blair,  139  U.  S.  127, 
35  L.  £d.  107,  U  Sup.  Ct.  478,  holding  demurrer  does  not  admit  all^a- 
tions  of  ''breach  of  trust";  Lumley  v.  Wabash  Ry.  Co.,  71  Fed.  28,  hold- 
ing allegations  that  things  were  done  "surreptitiously,"  not  admitted 
by  demurrer. 

Demurrer  to  general  allegation  of  fraud   as  confession  thereof. 
Note,  14  Ann.  Oaa.  368. 

Fact  that  one  railroad  acquires  controlling  interest  In  stock  of  another 
does  not  oblige  former  to  haul  can  over  road  of  latter,  under  agreement  to 
haul  cars  over  all  roads  which  it  may  thereafter  control,  where  latter  com- 
pany maintains  and  is  managed  by  separate  directors. 

Approved  in  Peterson  v.  Chicago  etc.  R.  R.  Co.,  205  U.  S.  391,  51 L.  Ed. 
852,  27  Sup.  Ct.  513,  ownership  by  foreign  railroad  company  of  control- 
ling interest  in  stock,  of  domestic  railroad  company  does  not  make  it 
liable  to  service  of  process  on  theory  that  it  is  doing  business  in  State; 
United  States  v.  Lehigh  Valley  R.  Co.,  176  Fed.  1016,  and  United  States 
v.  Delaware  etc.  R.  Co.,  213  U.  S.  413,  53  L.  Ed.  851,  29  Sup.  Ct.  527 
(affirming  213  Fed.  262),  ownership  by  railway  carrier  of  stock  in  cor- 
poration producing  commodity  carried  is  not  "interest,  direct  or  indi- 
rect," forbidden  by  Hepburn  Act;  United  States  v.  Reading  Co.,  226 
Fed.  274,  railway  company  held  to  have  no  interest,  within  meaning  of 
Hepburn  Act,  in  coal  mined  by  coal  company,  though  stock  in  both  com- 
panies was  owned  by  common  holding  company;  Toledo  Traction  Light 
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etc.  Co.  V.  Smith,  205  Fed.  673,  to  permit  foreign  corporation  to  vote 
majority  of  stock  in  domestic  public  service  company  is  not  equivalent 
to  transferring  franchise  to  such  foreign  corporation;  Bigclow  v.  Calu- 
met &  Hecla  Min.  Co.,  167  Fed.  728,  94  C.  C.  A.  13,  two  corporations 
held  separate  though  one  had  controlling  interest  in  the  other;  United 
States  V.  Northern  Securities  Co.,  120  Fed.  726,  holding  State  cannot 
invest  corporation  organized  under  its  laws  with  power  to  do  acts  in 
corporate  name,  operating  to  restrain  interstate  commerce ;  Central  Stock 
Yards  Co.  v.  Louisville  &  N.  R.  R.  Co.,  U8  Fed.  119,  63  L.  B.  A.  218, 
55  C.  C.  A.  63,  holding  State  cannot  compel  railroad  to  transfer  cars  of 
livestock  to'  connecting  road  within  State,  shipment  received  from  an- 
other  State  being  subject  of  interstate  commerce;  Southern  Pac.  Co.  v. 
Colorado  Fuel  etc.  Co.,  101  Fed.  786,  42  C.  C.  A.  12,  holding  Supreme 
Court  decisions  conclusively  determine  that  interstate  commerce  commis- 
sion cannot  fix  rates  of  interstate  freight,  and  decree  of  any  court  to  con- 
trary is  without  authority ;  State  v.  International  Harvester  Co.,  81  Kan. 
615,  106  Pac.  1055,  two  corporations  do  not  lose  their  identity  because 
same  persons  own  all  of  stock ;  £.  R.  Darlington  Lumber  Co.  v.  Missouri 
Pac.  Ry.  Co.,  243  Mo.  243, 147  S.  W.  1058,  two  railroads  having  same  offi- 
cers are  not  considered  same  railroad  in  application  of  long  and  short  haul 
clause  in  statute;  Jackson  v.  Hooper,  76  N.  J.  Eq.  599,  27  L.  R.  A.  (N.  S.) 
658,  75  Atl.  587,  where  two  individuals  bought  stock  of  corporation  under 
agreement  that  it  should  be  mere  instrument  of  partnership,  upon  their 
disagreement,  assets  must  be  administered  as  those  of  corporation ;  Stone 
v.  Cleveland  etc.  Ry.  Co.,  202  N.  Y.  357,  35  L.  R.  A.  (N.  S.)  770,  95 
N.  E.  817,  railroad  company  owning  majority  of  stock  of  another  railroad 
company,  held  not  liable  for  tort  of  latter;  Clark  v.  Memphis  St.  Ry. 
Co.,  123  Tenn.  254,  130  S.  W.  757,  act  of  foreign  corporation  in  buying 
majority  of  stock  of  street  railways  in  widely  separated  cities  does  not 
create  consolidation;  Robinson  v.  Kistler,  62  W.  Va.  496,  59  S.  E.  508, 
word  "control"  in  lease  held  to  mean  immediate  control  of  party; 
Porter  v.  Pittsburgh  Bessemer  Steel  Co.,  120  U.  S.  670,  30  L.  Ed.  838, 
7  Sup.  Ct.  753,  holding  fact  of  owning  majority  of  stock  does  not  give 
legal  control  of  corporation;  Jessup  v.  Illinois  Cent.  Ry.  Co.,  36  Fed. 
741,  holding  aveiiiient  that  one  corporation  has  obtained  control  of  an- 
other's stock  does  not  show  merger;  Chicago  etc.  Ry.  Co.  v.  Kansas  City 
etc.  Ry.  Co.,  38  Fed.  61,  holding  power  of  street  railroad  to  lay  new 
tracks  ceased  upon  consolidation-;  American  Preservers'  Co.  v.  Norris, 
43  Fed.  714,  holding  agreement  of  majority  stockholders  with  stranger 
does  not  bind  corporation;  Electric  Ry.  Co.  v.  Jamaica  etc.  Ry^Co.,  61 
Fed.  678,  holding  ownership  of  patent  by  corporation  g^ves  individual 
stockholders  no  right  to  use  thereof;  Exchange  Bank  v.  Macon  Constr. 
Co.,  97  Ga.  7,  33  L.  R.  A.  803,  25  S.  E.  328,  holding  ownership  of  entire 
stock  by  another  corporation  does  not  vest  title  to  property  in  latter; 
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Higgins  V.  Lansingh,  164  111.  358,  40  N.  E.  378,  holding  creditor  holding 
majority  of  stoek  as  security,  not  mortgagee  in  possession ;  Atchison  etc. 
Ry.  Co.  V.  Cochran,  43  Kan.  234,  19  Am.  St.  Bep.  131,  7  L.  B.  A.  418, 
-23  Pac.  155,  holding  one  railroad  not  liable  for  negligence  of  another, 
stock  of  which  it  holds;  White  v.  Pecos  Land  etc.  Co.,  18  Tex.  Civ.  App. 
637,  46  S.  W.  209,  holding  corporations  oi^anized  by  same  individuals, 
for  same  object,  not  identical;  State  v.  Sioux  City  etc.  Ry.  Co.,  46  Neb. 
699,  31  L.  B.  A.  518,  65  N.  W.  771,  arguendo. 

Disting^shed  in  Louisville  etc.  R.  Co.  v.  Coulter,  131  Fed.  307,  308, 
considering,  for  purposes  of  taxation,  line  operttled  by  second  company, 
the  majority  of  shares  of  which  are  owned  by  controlling  company; 
Chicago  Union  Traction  Co.  v,  Chicago,  199  111.  638,  641,  65  N.  E.  490, 
holding  city  ordinance  fixing  five-cent  rate  for  any  distance,  franchise 
covering  two  street  divisions,  company  can  charge  but  one  fare  on  the 
two  divisions;  Jones  v.  Williams,  139  Mo.  24,  61  Am.  St  Bap.  445,  37 
L.  B.  A.  688,  39  S.  W.  490  (but  see  dissenting  opinion  in  139  Mo.  73,  75, 
37  L.  B.  A.  702,  40  S.  W.  364),  holding  contract  made  by  majority  stock- 
holder ratified  by  silence  of  others. 

Corporations — Powers  of  one  owning  most  or  all  of  the  stock.    Note, 
61  Am.  St  Bep.  458. 

Ballway  company  is  not  required  to  haul  cars  of  sleeping-car  company. 
Approved  in  Pacific  Tel.  &  Tel.  Co.  v.  Anderson,  196  Fed.  704,  uphold- 
ing contract  of  local  telephone  company  and  long-distance  telephone  com- 
pany for  exclusive  interchange  of  business;  Denver  etc.  R.  Co.  v.  Whan, 
39  Colo.  237,  12  Aim.  Gas.  732,  11  L.  B.  A.  (N.  S.)  432,  89  Pac.  41,  em- 
ployee of  sleeping-car  company  is  not  passenger,  and  railroad  may  limit 
its  liability  for  injuries  suffered  by  him. 

Power  to  grant  mandatory  injunctions.    Note,  20  L.  B.  A.  168. 

Miscellaneous.  Cited  in  Russell  v.  Pittsburgh  etc.  Ry.  Co.,  157  Ind. 
317,  61  N.  E.  682,  holding  traveler  being  carried  gratuitously  or  has  not 
paid  his  fare  will  not  of  itself  deprive  him  of  right  of  action,  carrier's 
n^ligence  injuring. 

116  V.  8.  598-600,  29  I^  Ed.  604,  6  Sup.  Ct.  189,  HASSALIi  ▼.  WILOOZ. 

Separate  judgments  in  equity  being  rendered  in  one  decree,  for  separate 
creditors  on  separate  claims,  Supreme  Court  has  appellate  Jurisdiction  only 
as  to  tliose  exceeding  five  thousand  dollars. 

Approved  in  Samp  v.  Braden,  73  Kan.  281,  85  Pac.  289,  separate  judg- 
ments against  stockholders  upon  their  liability,  rendered  in  same  action, 
cannot  be  joined  to  give  Supreme  Court  jurisdiction;  Feely  v.  Bryan, 
55  W.  Va.  592,  47  S.  E.  310,  holding  particular  sums  decreed  creditors 
attacking  preference  cannot  be  added  for  appellate  jurisdiction;  Hassall 
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T.  Wilcox,  130  U.  S.  503,  32  L.  Ed,  1005,  9  Sup.  Ct.  593,  incidentally, 
farther  litigation  between  same  parties ;  Gibson  v.  Shuf eldt,  122  U.  S.  37, 
SO  L.  Ed.  1087,  7  Sup.  Ct.  1071,  holding  defendant  can  appeal  only  as  to 
plaintiff  recovering  over  five  thousand  dollars. 

Tnutae  of  railroad  mortgage  represents  all  bondholders;  Hence,  bis 
ftFPoel  is  tbeirs. 

Distinguished  in  Press  y.  Woodley,  160  111.  436,  43  N.  £.  719,  holding 
trostee  could  not  prosecute  appeal  for  other  lienholders. 

115  IT.  a  600-611,  29  L.  Ed.  477,  6  8up.  Ct.  201,  NOBTHEBNT  PAC.  BT.  CO. 
▼.  TBAILIff  COUNTY. 

UntU  lands  granted  railroad  are  earned  by  constmction  thereof  and  by 
ether  acts  demanded  by  law,  railroad  has  no  such  right  therein  as  to  pre- 
vent Congress  ftom  requiring  payment  of  cost  of  surveying,  selecting  and 
conveying  land  before  conveyance  to  railroad. 

Approved  in  New  Orleans  etc.  Ry.  Co.  v.  United  States,  124  U.  S.  131, 
81  L.  Ed.  886,  8  Sup.  Ct.  421,  holding  plaintiff  bound  to  pay  cost  of  8ur< 
vey  before  receiving  patent,  although  same  was  incurred  before  grant; 
Atlantic  etc.  Ry.  Co.  v.  Mingus,  7  N.  M.  371,  34  Pac.  595,  upholding  act 
of  1886,  forfeiting  lands  of  Atlantic  and  Pacific  railroad;  State  v.  Cen- 
tral Pac.  Ry.  Co.,  21  Nev.  99,  25  Pac.  443,  dissenting  opinion  in  Central 
Pac.  Ry.  Co.  v.  California,  162  U.  S.  164,  40  L.  Ed.  928,  16  Sup.  Ct.  793 ; 
Harden  v.  Northern  Pac.  Ry.  Co.,  154  U.  S.  312,  38  L.  Ed.  996,  14  Sup. 
Ct.  1032,  Central  Pac.  Ry.  Co.  v.  Nevada,  162  U.  S.  520,  40  L.  Ed.  1059, 
16  Sup.  Ct.  886,  State  v.  Central  Pac.  Ry.  Co.,  20  Nev.  378,  22  Pac.  238, 
and  Jackson  v.  La  Moure  County,  1  N.  D.  243,  46  N.  W.  451,  all  arguendo. 

Distinguished  in  Denny  v.  Dodson,  13  Sawy.  81,  32  Fed.  908,  Northern 
Pac.  Ry.  Co.  v.  Cannon,  46  Fed.  226,  and  Washington  etc.  Co.  v.  Northern 
Pac.  Ry.  Co.,  2  Idaho,  517,  518,  21  Pac.  659,  holding  Northern  Pacific 
grant  of  1864  one  in  praesenti,  subject  to  be  defeated  by  noncompliance 
with  terms ;  Tarpey  v.  Desert  Salt  Co.,  5  Utah,  499, 17  Pac.  633,  holding 
railroad  grant  of  1862  one  in  praesenti. 

Liability  of  State  taxation  of  United  States  property  granted  or  sold 
by  government  but  to  which  government  still  holds  legal  title. 
Note,  11  Ann.  Caa.  393. 

Although  railroad,  by  completion  of  road,  has  earned  granted  lands,  it 
doeB*hot  acquire  equitable  title  thereto  for  purpose  of  State  taxation  until 
it  has  paid  costs  of  surveying,  selecting  and  conveying  same,  as  provided 
in  act  of  July  17,  1870. 

Approved  in  United  States  v.  Montana  Lumber  etc.  Co.,  196  U.  S.  577, 
49  L.  Ed.  605,  25  Sup.  Ct.  367,  holding  private  survey  inadmissible  to 
identify  odd-numbered  sections  included  in  railroad  grant  in  action  by 
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United  States  for  timber  cut  thereon;  Steams  v.  Minnesota  ex  reL  Marr, 
179  U.  S.  251,  45  L.  Ed.  177,  21  Sup.  Ct,  84,  holding  State  accepting 
property  as  trustee,  it  was  not  compelled  to  weaken  that  trust  by  sub- 
jecting the  lands  to  taxation ;  Clearwater  Timber  Co.  v.  Shoshone  County, 
155  Fed,  629,  lands  selected  in  lieu  of  lands  relinquished  in  forest  re- 
serve are  not  taxable  until  selections  have  been  approved  by  Land  De- 
partment; United  States  v.  Losekamp,  127  Fed.  962,  62  C.  C.  A.  591, 
holding  under  act  of  Congress  of  July  2, 1864,  chapter  217,  United  States 
could  not  recover  for  timber  cut,  the  land  mpon  survejring,  being  odd- 
numbered  sections  within  railroad  grant;  United  States  v.  Milwaukee, 
100  Fed.  829,  holding  so  long  as  the  United  States  retains  legal  title  to 
property  to  secure  payment  of  purchase  money,  State  cannot  tax  same, 
though  government  pays  purchaser  rent;  Baltimore  Shipbuilding  &  Dry 
Dock  Co.  V.  Baltimore,  97  Md.  99,  54  Atl.  624,  holding  property  belong- 
ing to  Federal  government  and  conveyed  to  petitioner  for  dry-dock  pur- 
poses, issuable  by  government  free,  grantee  liable  for  State  taxation 
thereon;  State  v.  Itasca  Lumber  Co.,  100  Minn.  357,  111  N.  W.  277, 
where  application  has  been  filed  to  locate  scrip  on  certain  land,  land  is 
not  subject  to  State  taxation  until  application  has  been  approved  by 
Land  Department ;  Amett  v.  Smith,  11  N.  D.  59,  88  N.  W.  1039,  holding 
to  extinguish  obligations  of  written  contract  by  accord  and  satisfaction, 
the  accord  must  be  executed  by  delivery  and  reception  if  they  agreed  in 
satisfaction;  Abney  v.  State,  20  Tex.  Civ.  105,  47  S.  W.  1045,  holding 
under  act  of  April  9,  1881  (Texas),  locator  having  located  two  surveys 
could  not  secure  patent  till  land  commissioner  selected  one,  land  not  tax- 
able until  then;  Wildy  v.  Henry,  86  Wash.  389,  150  Pao.  621,  purchaser 
of  lot  in  town  site  of  Port  Angeles  is  not  subject  to  State  taxation  until 
he  has  spent  three  hundred  dollars  in  permanent  improvements  ;•  State  v. 
Superior  Court,  31  Wash.  453,  72  Pac.  91,  holding  though  railroad  has 
leased  its  property  to  another  company,  and  owns  no  rolling  stock,  does  * 
not  preclude  its  condemning  private  property  for  corporate  purposes; 
Page  V.  Pierce  County,  25  Wash.  9,  64  Pac.  802,  holding  under  27  Stat. 
612  (Wash.),  government  selling  Puyallup  Indian  reservation,  vendee  not 
subject  to  State  taxation  thereon  prior  to  full  payment  of  price;  Copp 
V.  State,  69  W.  Va.  446,  448,  35  L.  R.  A.  (N.  S.)  669,  71  S.  E.  583,  584, 
where  government  sold  old  custom-house  lot  and  retained  title  to  secure 
payment  of  price,  it  was  not  subject  to  State  taxation;  Van  Brocklin  v. 
Tennessee,  117  U.  S.  169,  29  L.  Ed.  851,  6  Sup.  Ct.  680,  holding  land 
exempt  from  State  taxation  while  held  by  United  States  for  Federal 
taxes;  Northern  Pac.  Ry.  Co.  v.  Cannon,  46  Fed.  227,  reaffirming  rule; 
Meldahl  v.  Dobbin,  8  N.  D.  117,  77  N.  W.  281,  holding  tax  deed  invalid 
where  founded  on  taxes  on  Northern  Pacific  lands  prior  to  1886 ;  Ankeny 
V.  Clark,  148  U.  S.  356,  37  L.  Ed.  479, 13  Sup.  Ct.  621  (affirming  1  Wash. 
557,  20  Pac.  587),  holding  contract  to  convey  cannot  be  satisfied  by  title 
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derived  from  land  grant  railroad  which  has  not  paid  for  survey;  Pitts 
V.  Clay,  27  Fed.  636,  holding  bounty  land  not  taxable  during  period  be- 
tween filing  original  and  substituted  warrants,  patent  being  withheld  on 
former;  State  v.  Central  Pac.  Ry.  Co.,  21  Nev.  103,  25  Pac.  445,  holding 
unsurveyed  Central  Pacific  lands  exempt;  Jackson  v.  La  Moure  County, 

1  N.  D.  242,  46  N.  W.  450,  holding  title  to  Northern  Pacific  indemnity 
lands  does  not  pass  from  government  until  selection  by  railroad,  with 
approval  of  secretary ;  Northern  Pac.  Ry.  Co.  v.  McGinnis,  4  N.  D.  503, 
61  N.  W.  1035,  holding  unsurveyed  railroad  land  not  taxable;  Wells 
County  V.  McHenry,  7  N.  D.  252,  74  N.  W.  243,  holding  Northern  Pacific 
lands  not  taxable  before  surveyed;  Duncan  v.  Newcomer,  9  S.  D.  379, 
69  N.  W.  581,  holding  land  nbt  subject  to  State  taxation  until  right  to 
patent  vests ;  Abney  v.  State,  20  Tex.  Civ.  App.  105,  47  S.  W.  1045,  hold- 
ing title  to  Confederate  scrip  lands  did  not  vest  until  all  conditions  were 
complied  with;  Montgomery  v.  Cowlitz  County,  14  Wash.  231,  44  Pac. 
260,  holding  railroad  lands  not  taxable  prior  to  payment  of  cost  of  sur- 
veying, etc.;  dissenting  opinion  in  Central  Pac.  Ry.  Co.  v.  California, 
162  U.  S.  151,  40  L.  Ed.  923,  16  Sup.  Ct.  788,  majority  holding  plaintiff's 
franchise  subject  to  State  taxation;  Northern  Pac.  Ry.  Co.  v.  Barnes, 

2  N.  D.  393,  51  N.  W.  414,  Rutland  Ry.  Co.  v.  Cent.  Vermont  Ry.  Co., 
159  U.  S.  641,  40  L.  Ed,  290,  16  Sup.  Ct.  116,  Rushton  v.  Burke,  6  Dak. 
482,  43  N.  W.  815,  Northern  Pac.  Ry.  Co.  v.  Barnes,  2  N.  D.  359,  51 
N.  W.  401,  Colorado  Farm  etc.  Co.  v.  Beerbohm,  43  Colo.  473,  96  Pac. 
446,  and  Burleigh  v.  Kidder  County,  20  N,  D.  39,  125  N.  W.  1067,  all 
arguendo. 

Distinguished  in  Baltimore  Shipbuilding  ft  Dry  Dock  Co.  t.  Baltimore, 
195  U.  S.  381,  49  L.  Ed.  244,  25  Sup.  Ct.  50,  holding  land  conveyed  by 
United  States  for  dry-dock  purposes  with  reservation  for  forfeiture  not 
wholly  exempt  from  State  taxation;  United  States  v.  Canyon  County, 
232  Fed.  990,  homestead  entrymen  who  have  made  final  proof  on  lands 
within  reclamation  project  are  subject  to  taxation,  though  government 
retains  lien  for  amount  due  on  water  rights;  Territory  v.  Delinquent 
Taxpayers,  12  N.  M.  71,  73  Pac.  624,  lands  embraced  in  perfect  Spanish 
grant  are  taxable  though  grant  submitted  to  court  of  land  claims  and 
patent  not  yet  issued ;  Woolf oik  v.  Albrecht,  22  N.  D.  45, 133  N.  W.  314, 
holding  act  of  July  10,  1886,  gave  States  right  to  tax  surveyed,  but  un- 
patented Pacific  railroad  lands;  Tyler  v.  Cass  County,  142  U.  S.  290,  85 
L.  Ed.  1017,  12  Sup.  Ct.  226,  (dismissing  writ  of  error  to  S.  C,  1  N.  D. 
381,  48  N.  W,  233) ;  McHenry  v.  Alford,  168  U.  S.  660,  42  L.  Ed.  617,  18 
Sup.  Ct.  246,  State  v.  Central  Pac.  Ry.  Co.,  20  Nev.  380,  22  Pac.  239,  and 
State  V.  Central  Pac.  Ry.  Co.,  21  Nev.  253,  30  Pac.  686,  all  holding  act 
of  July  10, 1886,  gave  States  right  to  tax  surveyed,  but  unpatented  Paci- 
fic railroad  lands;  Northern  Pac.  Ry.  Co.  v.  Myers,  X72  U,  S.  598,  43 
L.  &L  564,  19  Sup.  Ct.  279,  holding  Northern  Pacific  lands,  granted  in 
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1864,  taxable  by  State  prior  to  patent ;  Northern  Pac.  Ry.  Co.  ▼.  Wright, 
51  Fed.  70,  holding  grant  of  1864  one  in  praesenti,  and  lands  subject  to 
State  taxation ;  Tyler  v.  Cass  County,  1  N.  D.  400,  48  N.  W.  240,  holding 
county  treasurer  not  personally  liable  for  tax  sales  of  lands,  declared 
nontaxable  by  principal  case,  made  prior  thereto ;  Northern  Pac.  Ry.  Co. 
V.  McGinnis,  4  N.  D.  504,  61  N.  W.  1036,  holding  surveyed  land  taxable, 
although  survey  fee  is  not  paid. 

Exemption  from  taxation  or  assessment  of  lands  owned  by  govern- 
mental bodies  or  in  which  they  have  an  interest.  Note,  132  Am. 
St.  Rep.  335,  340. 

Property  granted  with  reservation  of  title  or  lien  in  favor  of  public 
as  subject  of  taxation.    Note,  35  L.  R.  A.  (N.  S.)  673. 

116  U.  8.  611-616,  29  L.  Ed.  502,  6  Sup.  Ot.  102,  BOWMAN  ▼.  OHIGAOO  ETC. 
BY.  CO. 

Appellate  Jurisdiction  of 'Supreme  Court,  in  action  on  money  demand, 
is  governed  by  value  of  actual  matter  in  dispute  therein,  as  shown  by  whole 
record,  irrespective  of  damages  claimed,  or  prayer;  hence  case  dismissed 
wbere  demand  was,  by  stipulation,  increased,  to  confer  jurisdiction. 

Approved  in  Export  etc.  Lumber  Co.  v.  Port  Banga  Lumber  Co.,  237 
U.  S.  389,  59  L.  Ed.  1010,  35  Sup.  Ct.  604,  dismissing  appeal  where 
amount  of  judgment  in  favor  of  appellee  added  to  the  greatest  sum  appel- 
lant could  have  recovered  on  counterclaim  was  less  than  jurisdictional 
amount;  Magruder  v.  Amies,  180  U.  S.  498,  45  L.  Ed.  639,  21  Sup.  Ct. 
455,  holding  jurisdiction  cannot  be  vested  in  the  Federal  Supreme  Court 
by  a  mere  claim  of  damages,  unsupported  by  facts;  American  Sheet  etc. 
Co.  V.  Winzeler,  227  Fed.  323,  amount  claimed  in  ad  damnum  clause  does 
not  give  jurisdiction,  unless  facts  pleaded  support  assertion  of  damages ; 
Ohnian  v.  City  of  New  York,  168  Fed.  959,  holding  that  complaint,  though 
alleging  damages  in  sum  of  six  thousand  dollars,  did  not  state  cause  of 
action  for  more  than  nominal  damages ;  Battle  v.  Atkinson,  115  Fed.  385, 
holding  where  there  could  not  legally  be  a  judgment  for  amount  neces- 
sary to  Federal  jurisdiction,  same  cannot  attach,  though  larger  damages 
are  laid ;  Greene  Co.  Bank  v.  J.  H.  Teasdale  Com.  Co.,  112  Fed.  802,  hold- 
ing action  for  recovery  of  money  only,  damages  claimed  determines  the 
jurisdiction,  unless  declaration  on  its  face  is  bad;  Western  Union  Tel. 
Co.  V.  White,  102  Fed.  707,  holding  no  declaration  having  been  filed  in 
first  action,  the  jurisdictional  amount  must  be  determined  from  defend- 
ant's answer,  and  being  but  fifteen  hundred  dollars.  Federal  court  is 
without  jurisdiction;  Chicago  etc.  Ry.  Co.  v.  Weaver,  112  Iowa,  103,  83 
N.  W.  796,  holding  District  Court  not  bound  to  take  jurisdiction  of  case 
appealed  from  justice's  court,  it  appearing  counterclaim  pleaded  below 
was  fictitious;  Smith  v.  Chesapeake  etc.  Ry.  Co.,  118  Ky.  828,  82  S.  W. 
411,  dismissing  appeal  where  amount  of  damage  increased  by  sham 
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amendment;  Casey  v.  St.  Louis  Transit  Co.,  116  Mo.  App.  271,  91  S.  W. 
432y  disapproving  suits  to  recover  less  than  statutory  penalty  in  order 
to  oust  appellate  court  of  jurisdiction;  The  Sydney,  139  U.  S.  336,  86 
L.  Ed.  178,  11  Sup.  Ct.  621,  holding  collateral  effect  of  judgment  in  an- 
other suit  must  be  disregarded;  Horst  v.  Merkley,  59  Fed.  503,  dismiss- 
ing, where  plaintiff's  testimony  showed  value  of  disputed  matter  insuffi- 
cient to  confer  jurisdiction ;  Cabot  v.  McMaster,  61  Fed.  131,  reaffirming 
holding  ;*Bank  of  Arapahoe  v.  Bradley,  72  Fed.  870,  871, 19  C.  C.  A.  206, 
holding  setting  up  additional  claim,  over  which  court  lacks  jurisdiction, 
does  not  confer  jurisdiction ;  Hayward  v.  Nordberg  Mfg.  Co.,  85  Fed.  7, 
29  C.  C.  A.  438,  holding  what  is  colorable  enlargement  of  demand,  de- 
pends on  facts;  Cowell  v.  City  Water  Supply  Co.,  96  Fed.  771,  in  action 
to  set  aside  conveyance,  value  of  property  effected  is  amount  in  dispute, 
iirespeetive  of  complainant's  interest  therein. 

Distinguished  in  Barry  y.  Edmunds,  116  U.  S.  561,  29  L.  Ed.  783,  6 
Sup.  Ct.  507,  holding  Circuit  Court  cannot  dismiss  unless  record  shows 
lack  of  jurisdiction ;  Schunk  v.  Moline,  Milbum  &  Stoddart  Co.,  147  U.  S. 
505,  37  L.  Ed.  258,  13  Sup.  Ct.  417,  where  increased  demand  was  not 
merely  specious;  Davis  v.  Kansas  City  etc.  Ry.  Co.,  32  Fed.  864,  allow- 
ing amendment  where  damages  might  have  exceeded  original  claim;  Pick- 
ham  V.  Wheeler-Bliss  Mfg.  Co.,  77  Fed.  663,  23  C.  C.  A.  391,  holding 
jurisdiction  not  affected  by  counterclaim,  unknown  to  plaintiff. 

Action  against  carrier  for  damages  for  refusal  to  transport  Uqnor  Into 
State  on  ground  that  laws  thereof  forbid  such  Importation  Is  not  an  action 
brooc^t  on  accouit  of  deprivation  of  any  Federal  rl^^t,  under  Bevlsed 
Statutes,  section  690,  conferring  Jurisdiction  on  Supreme  Court  in  sach 
actions. 

Approved  in  Cogswell  v.  Fordyce,  128  U.  S.  392,  32  L.  Ed.  485,  9  Sup. 
Ct.  112,  holding  action  on  bond,  given  to  supersede  judgment  of  Federal 
court,  not  within  said  section. 

116  V.  S.  6ie>619,  29  K  Ed.  482,  6  Sup.  Ct  199,  OLAT  00X7NTY  ▼.  Mc- 


Munidpal  corporations  cannot  be  required,  by  mandamus,  to  lery  taxes 
in  excess  of  maximum  levy  allowed  them  by  law;  hence  answer  alleging 
that  proceeds  of  maximum  levy  are  insufficient  to  meet  ordinary  current 
county  expenses  held  good  on  demurrer. 

Approved  in  Village  of  Kent  v.  United  States,  113  Fed.  237,  238,  51 
C.  C.  A.  189  (affirming  United  States  v.  Kent,  107  Fed.  192,  193),  hold- 
ing Rev.  Stats.  Ohio,  §  2687,  permits  levying  of  an  unlimited  tax  author- 
ized by  vote  of  people,  and  hence  municipal  lack  of  funds  no  defense  to 
mandamus  to  pay  judgment ;  City  of  Cleveland  v.  United  States,  111  Fed. 
348,  49  C.  C.  A.  383,  holding  city  charter  limiting  total  tax  levy  for  any 
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-  one  year,  past  deficiencies  cannot  be  made  up  by  subsequent  excess  over 
limitation;  Pettibone  v.  West  Chicago  Park  Commrs.,  215  HI.  322,  74 
N.  E.  394,  upholding  act  providing  tax  for  maintenance  of  park  and  pay- 
ment of  bonded  interest,  although  tax  sufficient  only  for  park  mainte- 
nance; Chicago  etc.  Ry.  Co.  v.  Stanfield,  7  Kan.  App.  275,  63  Pac.  773, 
city  cannot  levy  taxes  in  excess  of  statutory  limit  to  pay  judgments  for 
water  rentals ;  Stryker  v.  Commissioners  of  Grand  County,  77  Fed.  577, 
23  C.  C.  A.  286,  holding  creditor  can  only  demand  annual  le^  of  full 
amount  until  paid;  White  y.  Mayor  etc.  of  Decatur,  119  Ala.  481,  23 
South.  llOOl,  holding  courts  cannot  pass  upon  necessity  of  expenditure 
authorized  by  charter ;  Board  of  Improvement  v.  McManns,  54  Ark,  449, 
15  S.  W.  897,  denying  mandamus  to  treasurer  where  no  money  was  in 
treasury ;  City  of  Sherman  v.  Smith,  12  Tex.  Civ.  App.  583,  35  S.  W.  295, 
and  Portland  Sav.  Bank  v.  Montesano,  14  Wash.  573,  45  Pac.  159,  both 
following  rule;  McAleer  v.  Clay  County,  42  Fed.  665,  and  Harshman  v. 
Winterbottom,  123  U.  S.  222,  81  L.  Ed.  127,  8  Sup.  Ct.  101,  arguendo. 

Distinguished  in  Eidemiller  v.  Tacoma,  14  Wash.  387,  44  Pac.  881, 
holding  city  cannot  defeat  payment  of  warrant,  upon  ground  of  neces- 
sity of  using  revenue  for  existencei  until  exhaustion  of  all  available 
means  of  securing  revenue^ 

115  U.  8.  62a>634,  29  I..  Ed.  483,  6  Sap.  Ot.  209,  OAMPBELL  ▼.  HOIfT. 

One  having  peaceable,  undisturbed,  open  possession  of  real  or  personal 
property,  with  assertion  of  ownership  for  period  wliicli,  by  law,  bars  action 
for  its  recovery,  by  real  owner,  acquires  good  title. 

Approved  in  Linton  v.  Heye,  194  U.  S.  628,  48  L.  Ed.  1157,  24  Sup. 
Ct.  856,  reaffirming  rule ;  Northern  Pac.  Ry.  Co.  v.  Ely,  197  U.  S.  8,  49 
L.  Ed.  642,  25  Sup.  Ct.  302,  holding  title  to  right  of  way  granted  by 
Congress  to  railroad  not  included  within  one  hundred  feet  of  center 
acquirable  by  adverse  possession;  Toltec  Ranch  Co.  v.  Cook,  191  U.  S. 
538,  48  L.  Ed.  292,  24  Sup.  Ct.  166,  holding  adverse  possession  gives 
title  to  land  together  with  the  remedies  which  attach  as  effectually  as 
conveyance  from  owner;  Work  v.  United  Globe  Mines,  12  Ariz.  343,  100 
Pac.  814,  statute  barring  after  ten  years  action  to  recover  land  in  adverse 
possession  of  another  held  to  be  retrospective;  Myers  v.  Mayhew,  32 
App.  D.  C.  211,  title  acquired  by  adverse  possession  is  not  lost  by  subse- 
((uent  abandonment;  Linton  v.  Heye,  69  Neb.  454,  111  Am.  St.  Rep.  559, 
95  N.  W.  1041,  sustaining  statute  respecting  actions  for  recovery  of  real 
])roperty  against  married  woman  during  coverture;  Lewis  v.  New  York 
etc.  R.  R.  Co.,  162  N.  Y.  224,  56  N.  E.  546,  holding  use  of  property  con- 
tinuing over  twenty  years  within  plaintiff's  and  grantor's  knowledge 
constituted  a  right  by  prescription;  Nash  v.  Northwest  Land  Co.,  15 
N.  D.  571,  108  N.  W.  793,  purchasers  under  void  foreclosure  held  to 
have  acquired  title  by  adverse  possession;  Sutton  v.  Clark^  59  S.  C.  448, 
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38  S.  E.  153,  holding  defendant's  grantor  having  held  adverse  posses- 
sion of  the  land  for  ten  continuous  years  only,  devisee  under  will  would 
thereby  acquire  no  title;  Sharon  v.  Tucker,  144  U.  S.  544,  36  L.  Ed.  535, 
12  Sup.  Ct.  722,  holding  owner  of  title  by  adverse  possession  may  main- 
tain biU  against  original  owners,  to  quiet  title;  Nonce  v.  Richmond  etc. 
Ry.  Co.,  33  Fed.  432,  distinguishing  statutes  giving  title  by  prescription, 
and  those  merely  affecting  remedies;  McClaskey  v.  Barr,  42  Fed.  613, 
eiting  generally ;  Cleveland  y.  Cleveland  etc.  Ry.  Co.,  93  Fed.  123,  as  to 
defense  of  equitable  estoppel  in  ejectment;  Chapin  y.  Freeland,  142 
Mass.  386,  56  Am.  Rep.  702,  8  N.  E.  130  (but  see  dissenting  opinion  in 
142  Mass.  391,  8  N.  E.  132),  holding  one  prevented  by  limitations  from 
suing  for  property  cannot,  after  seizing  same,  defeat  replevin ;  Currier 
V.  Studley,  159  Mass.  22,  33  N.  E.  711  (but  see  dissenting  opinion  in 
159  Mass.  27,  33  N.  E.  713),  upholding  prescriptive  title  to  seat  in  stock 
exchange,  as  against  former  partner;  Flynn  v.  Lemieux,  46  Minn.  460, 
49  N.  W.  239,  holding  failure  to  pay  occupant  for  improvements  within 
one  year,  gives  him  title ;  Dean  v.  Goddard,  55  Minn.  294,  56  N.  W.  1061, 
holding  completed  title  by  prescription  not  lost  by  subsequent  interrup- 
tion; Baker  v.  Oakwood,  123  N.  Y.  28,  10  L.  R.  A.  392,  25  N.  E.  315, 
holding  adverse  possession  for  period  of  limitation  conclusive  evidence 
of  title;  Busby  v.  Florida  Central  etc.  R.  R.  Co.,  45  S.  C.  314,  23  S.  E. 
51,  holding  adverse  possession  of  land  for  twenty  years  gives  title ;  Mer- 
rill V.  Bullard,  59  Vt.  391,  8  Atl.  158,  holding  absolute  title  acquired  by 
six  years'  adverse  possession;  Morris  v.  Lyon,  84  Va.  334,  holding  alle- 
gation in  detinue  that  defendant  had  acknowledged  plaintiff's  title,  after 
statute  had  run,  demurrable;  Thornburg  v.  Bowen,  37  W.  Va.  543,  16 
S.  E.  827,  upholding  title  by  five  years'  possession,  though  derived 
through  conveyance  fraudulent  on  grantor's  part;  dissenting  opinion  in 
Brock  V.  Kirkpatrick,  69  S.  C.  251,  252,  48  S.  E.  79,  majority  holding 
limitations  do  not  run  against  right  of  creditors  to  subject  lands  devised 
to  payment  of  testator's  debt  till  return  nulla  bona  made  against  execu- 
tor; Parsons  v.  Utica  Cement  Co.,  82  Conn.  341,  135  Am.  St.  Rep.  278, 
73  Atl.  788,  arguendo. 

Distinguished  in  Lightfoot  v.  Davis,  198  N.  Y.  265,  139  Am.  St.  Rep. 
817,  19  Ann.  Oas.  747,  29  L.  R.  A.  (N.  S.)  119,  91  N.  E.  583,  concealed 
possession  of  thief  is  not  sufficient  to  acquire  title  to  chattel  by  adverse 
possession ;  Wilson  v.  Brookshire,  126  Ind.  506,  9  L.  R.  A.  798,  25  N.  E. 
134,  holding  action  to  have  paid  judgment  declared  satisfied  not  barred 
by  limitation  applying  to  actions  on  judgments. 

Departed  from  in  Pate  v.  Hazell,  107  N.  C.  190, 11  S.  E.  1089,  holding 
rule  does  not  obtain  in  North  Carolina. 

Wliere  property  has  been  acquired  by  prescription,  removal  of  bar  of 
statute  of  limitations  by  law,  passed  after  bar  has*  become  perfect,  depxlyei 
party  of  property  witboat  due  process  of  law. 
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Approved  in  Ireland  v.  Mackintosh,  22  Utah,  301,  61  Pac.  902,  hold- 
ing sectioft  3143,  2  Comp.  Laws  Utah  1888,  bars  note  in  four  years,  and 
subsequent  act  of  legislature  increasing  limitation  has  no  effect  on  action 
barred. 

Retrospective  operation  of  statutes  of  limitation.    Note,  111  Am.  St. 
Bep.  456. 

Banning  of  statute  of  limitations  absolutely  vests  rights  in  property 
adversely  held,  hut  operates  only  as  a  defense,  which  must  be  specially 
pleaded,  in  actions  on  contracts  or  for  dehts. 

Approved  in  Davis  v.  Mills,  194  U.  S.  457,  48  L.  Ed.  1017,  24  Sup.  Ct. 
692,  as  to  actions  in  another  State  against  corporate  directors  on  lia- 
bility prior  to  enactment;  Kansas  City  Hydraulic  Press  Brick  Co.  v. 
National  Surety  Co.,  167  Fed.  508,  93  C.  C.  A.  132,  limitation  of  six 
months  within  which  action  must  be  brought  on  bond  of  contractor  for 
public  work  is  not  part  of  right ;  Kesterson  v.  Hill,  101  Va.  744,  45  S.  E. 
290,  holding  under  Code  1887,  §  2920  (Va.),  no  attempt  to  collect  obli- 
gor's bond  until  seven  years  after  his  death,  the  claim  was  barred;  In  re 
Burton,  29  Fed.  639,  holding  defense  of  discharge  in  bankruptcy  must 
be  specially  pleaded ;  and  Hulbert  v.  Clark,  128  N.  Y.  298,  14  L.  R.  A. 
60,  28  N.  E.  638,  holding  running  of  statute  on  debt  does  not  remove 
lien  given  as  security ;  dissenting  opinion  in  Currier  v.  Studley,  159  Mass. 
26,  33-  N.  E.  713,  arguendo. 

Effect  of  the  bar  of  the  statute  of  limitations.    Note^  95  Am.  St. 
Rep.  659,  671. 

Right  to  defense  of  statute  of  limitations  is  not  property;  hence  repeal 
of  statute  applying  to  actions  on  dehts,  after  same  had  run  against  debt, 
does  not  deprive  dehtor  of  property,  without  due  process. 

Approved  in  Condon  v.  City  of  Eureka  Springs,  135  Fed.  568,  sustain- 
ing act,  repealing  city's  right  to  call  in  outstanding  warrants  and  to 
reject  those  spurious;  Baker  v.  District  of  Columbia,  39  App.  D.  C.  64, 
act  of  1905,  providing  for  reimbursement  of  district  for  care  of  insane 
persons  held  to  prevent  running  of  statute  of  limitations;  Jackson  Hill 
Coal  etc.  Co.  v.  Board  of  Commrs.,  181  Ind.  340,  341,  104  N.  E.  498,  499, 
upholding  statute  permitting  recovery  of  taxes  after  bar  of  statute  of 
limitations ;  Converse  v.  Ayer,  197  Mass.  454,  84  N.  E.  100,  foreign  stock- 
holder did  not,  because  of  want  of  suitable  method  of  procedure,  acquire 
vested  immunity  from  liability;  Dunbar  v.  Boston  etc.  R.  R.  Co.,  181 
Mass.  386,  63  N.  E.  917,  holding  act  of  1899  (Mass.),  chapter  386,  re- 
moving bar  of  limitations  so  soon  after  it  had  run,  where  original  time 
was  so  short,  is  not  unconstitutional;  Orman  v.  Van  Arsdell,  12  N.  M. 
348,  349,  67  L.  R.  A.  438,  78  Pac.  48,  upholding  Laws  1903,  p.  121,  pre- 
scribing limitation  of  actions  as  to  nonresidents,  though  retrospective 
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in  operation ;  House  v.  Carr,  185  N.  Y.  458,  78  N.  E.  172,  refusing  to 
restrain  sale  under  power  of  sale  contained  in  barred  mortgage;  Dunn 
V.  Beaman,  126  N.  C.  770,  36  S.  E.  173,  holding  children  having  notice  of 
sale  of  their  land  by  father  and  guardian  cannot  claim  sale  proceeds  of 
father's  estate  after  limitation,  though  he  fraudulently  concealed  his  in- 
debtedness J  State  V.  City  of  Seattle,  60  Wash.  245,  246,  110  Pac.  1010, 
upholding  act  removing  bar  of  statute  of  limitations  as  to  action  for 
refund  of  moneys  in  city  treasury  belonging  to  local  improvement  dis- 
trict ;  Cole  V.  Van  Ostrand,  131  Wis.  467, 110  N.  W.  889,  upholding  stat- 
ute extending  term  of  limitation  for  suit  to  ^et  aside  tax  deed  as  to  one 
in  whose  favor  statute  had  not  yet  completely  run;  dissenting  opinion 
in  Baker  v.  District  of  Columbia,  39  App.  D.  C.  58,  majority  refusing 
to  give  retroactive  effect  to  act  of  1905,  providing  for  reimbursement  of 
district  for  care  of  insane  persons;  Drury  v.  Henderson,  143  111.  320, 
32  N.  E.  187,  holding  period  of  limitation  may  be  altered  at  will  of 
legislature;  Dyer  v.  Belfast,  88  Me.  142,  33  Atl.  791,  holding  statute 
extending  time  to  appeal  does  not  apply  where  right  is  already  barred; 
Phenix  Ins.  Co.  v.  Pollard,  63  Miss.  663,  upholding  act  permitting  re- 
moving disabilities  for  nonpayment  of  license,  upon  payment  of  back 
licenses;  Guiterman  v.  Wishon,  21  Mont.  461,  54  Pac.  567,  upholding 
statute  shortenii^  time  upon  which  action  for  existing  debt  may  be  be- 
gun ;  Bates  v.  Cullnm,  177  Pa.  St.  637,  55  Am.  St.  Rep.  756,  84  L.  R.  A. 
442,  35  Atl.  862,  upholding  act  removing  protection  of  nonresident  clause 
from  defendants  removing  from  State,  after  accrual  of  causes ;  Landa  v. 
Obert,  78  Tex.  46,  14  S.  W.  300,  where  new  Constitution  extended  period 
of  limitation,  already  run;  dissenting  opinion  in  Oleson  v.  Wilson,  20 
Mont.  553,  63  Am.  St.  Rep.  644,  52  Pac.  375,  majority  holding  partial 
payment  by  one  joint  maker  does  not '  extend  time  of  action  against 
other;  dissenting  opinion  in  Bettman  v.  Cowley,  19  Wash.  224,  40  L.  R.  A. 
822,  53  Pac.  59,  majority  holding  act  shortening  judgment  liens  uncon- 
stitutional as  to  existing  judgments;  Attorney-general  v.  Jochim,  99 
Mich.  373,  41  Am.  St.  Rep.  618,  23  L.  R.  A.  705,  58  N.  W.  615,  arguendo. 
Distinguished  in  Eberhart  v.  United  States,  204  Fed.  889,  891,  123 

C.  C.  A.  180,  Congress  could  not  revive  liability  of  sureties  on  bond  of 
contractor  for  public  work  after  limitation  had  expired;  The  Edna,  185 
Fed.  208,  limitation  of  six  months  within  which  suit  should  be  brought 
on  lien  on  domestic  vessel  held  to  be  of  essence  of  right;  Plummer  v. 
Northern  Pac.  Ry.  Co.,  152  Fed.  210,  refusing  to  construe  retroactively 
Employers'  Liability  Act  of  June  11,  1906;  McKay  v.  Bradley,  26  App. 

D.  C.  453,  statutory  bar  of  limitation  complete  before  adoption  of  code 
lield  to  be  one  of  rights  preserved  under  section  1638  thereof;  Philip  v. 
Hcraty,  147  Mich.  475,  118  Am.  St.  Rep.  554,  111  N.  W.  94,  refusing  to 
give  retroactive  operation  to  statute  which  provided  that  legal  impedi- 
ment to  marriage  should  not  prevent  recovery  by  one  spouse  for  death 
OT  injury  of  the  other;  Theis  v.  Board  of  County  Commrs.  of  Beaver 
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County,  22  Okl.  346,  97  Pac.  978,  statute  providing  that  setoff  should  not 
be  barred  until  claim  of  plaintiff  was  also  barred  and  not  revive  setoffs 
barred  at  time  of  its  passage ;  Fuller  &  Fuller  Co.  v.  Johnson,  8  Okl.  604, 
58  Pac.  746,  holding  action  barred  by  former  statute  not  revived  unless 
so  evident  from  repealing  statute;  State  v.  Aberdeen,  34  Wash.  65,  66, 
74  Pac.  1023,  upholding  statute  declaring  existing  statutes  not  a  bar  to 
actions  by  State  in  suits  against  towns  for  liquor  license  fees;  Fuller 
&  Fuller  Co.  v.  Johnson,  8  Okl.  604,  58  Pac.  746,  holding  statute  of  limi- 
tations, repealing  former  statute,  does  not  revive  action  barred  thereby; 
Mellinger  v.  Houston,  68  Tex.  43,  3  S.  W.  251,  holding,  under  Texas 
Constitution,  accrued  right  to  defense  of  statute  cannot  be  removed  by 
retroactive  legislation ;  Seattle  v.  De  Wolfe,  17  Wash.  350,  49  Pac.  553, 
holding  lengthening  period  of  limitation,  for  actions  on  street  assess- 
ments, does  not  revive  actions  already  barred. 

Disapproved  in  Rhodes  v.  Cannon,  112  Ark.  14, 164  S.  W.  754,  l^isla- 
ture  cannot  revive  claim  against  which  statute  of  limitations  has  run. 

Departed  from  in  Board  of  Education  v.  Blodgett,  155  111.  448,  46  Am. 
St.  Bep.  353,  31  L.  B.  A.  73,  40  N.  E.  1027,  holding  defense  of  statute, 
property  within  constitutional  protection;  Eingartner  v.  Illinois  Steel 
Co.,  103  Wis.  378,  74  Am.  St.  Rep.  874.  79  N.  W.  435,  holding  statute 
of  limitations  fully  run,  a  vested  property  right. 

Fourteenth  Amendment  considered  with  relation  to  special  privi- 
leges, burdens  and  restrictions.    Note,  25  Am.  St.  Rep.  887. 

Defense  of  statute  of  limitations  once  perfected  is  a  vested  right  wliidi 
cannot  be  taken  away  by  snbsecinent  alteration  of  period  of  limitation. 

Approved  in  Board  of  Education  v.  Blodgett,  155  111.  448,  46  Am.  St. 
Rep.  353,  31  L.  R.  A.  73,  40  N.  E.  1027,  and  Eingartner  v.  Illinois  Steel 
Co.,  103  Wis.  380, 74  Am.  St.  Rep.  874,  79  N.  W.  435,  both  following  rule ; 
Evans-Snider-Buel  Co  v.  McFadden,  105  Fed.  299,  300,  306,  58  L.  R.  A. 
900,  44  C.  C.  A.  494,  holding  provided  adequate  remedy  remains,  reme- 
dies which  are  purely  statutory,  may  be  altered  or  abolished  even  after 
action  is  instituted ;  Wheelock  v.  Myers,  64  Kan.  51,  54,  55,  67  Pac.  633, 
holding  under  section  7342,  Gen.  Stats.  1901  (Kan.),  repeal  of  statute 
does  not  affect  right  accrued,  but  party  can  have  no  vested  right  in  rule 
of  evidence. 

Distinguished  in  New  Orleans  v.  New  Orleans  Water  Works  Co.,  142 
U.  S.  92,  36  L.  Ed.  948,  12  Sup.  Ct.  147,  holding  right  to  pay  for  water 
supply  in  taxes  not  vested  right;  Danforth  v.  Groton  Water  Co.,  178 
Mass.  476,  478,  59  N.  E.  1033,  1034,  holding  a  statute  is  not  unconstitu- 
tional in  creating  a  liability  where  there  was  a  good  defense  existing. 

Vested  right  in  defense  of  limitations.    Note,  45  L.  R.  A.  609,  610, 
613. 

Vested  right  of  municipal  corporation  in  defense  of  limitations. 
Note,  27  L.  R.  A.  (N.  S.)  1189. 
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116  n.  S.  634-649,  29  L.  Ed.  606,  6  Sap.  Ot.  216,  BALTZER  ▼.  RAUBIGH 
ETC.  EY.  <30. 

Equity  will  only  reform  contract  for  mistake  or  ftaud  when  same  are 
clearly  tihown. 

Approved  in  Herron  v.  M.  Rumley  Co.,  29  Okl.  320,  116  Pac.  954,  re- 
affirming rule;  Barker  v.  Pullman  Co.,  134  Fed.  72,  67  C.  C.  A.  196,  re- 
fusing to  reform  contract  signed  by  principals,  although  agents  nego- 
tiating same  understood  agreement  to  be  different;  Barker  v.  Pullman's 
Palace  Car,  124  Fed.  570,  holding  evidence  that  agents  understood  terms 
of  written  contract  differently  from  embodied  terms,  not  mutual  mis- 
take of  principals  warranting  reformation ;  Holton  y.  Davis,  108  Fed.  151, 
47  C.  C.  A.  246,  holding  complainant  may  obtain  relief  in  equity  against 
judgment  on  ground  of  fraud,  proof  being  dear,  distinct,  and  certain,  cir- 
cumistantial  evidence  being  valid  if  persuasive;  Baldwin  v.  National 
Hedge  etc.  Fence  Co.,  67  Fed.  854,  refusing  to  reform  assignment  of  all 
patent  rights,  to  include  only  those  for  county;  Board  of  Trustees  of 
Oberlin  College  v.  Blair,  45  W.  Va.  822,  32  S.  E.  207,  reaffirming  rule; 
J.  A.  Coates  &  Son  v.  Buck,  93  Wis.  132,  67  N.  W.  24,  holding  mere 
error  or  misconception  not  grounds  for  reformation. 

Distinguished  in  Baldwin  v.  National  Hedg^  etc.  Fence  Co.,  73  Fed. 
584,  19  C.  C.  A.  575  (but  see  dissenting  opinion  in  73  Fed.  585,  19 
C.  C.  A.  575),  holding  court  may  grant  relief,  though  mistake  is  denied 
and  testimony  conflicting. 

Reformation  of  contracts.    Note,  66  Am.  St.  Bep.  485,  498,  495. 

Sufficiency  of  evidence  to  warrant  reformation  of  instrument  on 
ground  of  mutual  mistake.    Note,  19  Ann.  Oas.  346,  349. 

Belief  from  mifltake  of  law  as  to  effect  of  instrument.    Note,  28 
L.  B.  A.  (N.  S.)  876. 

Equity  may  compel  parties  to  perform  agreements,  but  cannot  make 
ngreements   for  them* 

Approved  in  Reynolds  v.  Louisville  etc.  Ry.  Co.,  143  Ind.  618,  40  N.  E. 
422,  following  rule;  Pierse  v.  Bronnenberg's  Estate,  40  Ind.  App.  668, 
81  N.  E.  741,  rejecting  evidence  of  contemporaneous  parol  agreement  for 
greater  cash  consideration  than  that  mentioned  in  contract. 

Distinguished  in  Tobriner  v.  White,  19  App.  D.  C,  171,  parol  evidence 
admissible  to  show  that  promissory  notes  were  executed  for  accommo- 
dation. 

Equity  will  reform  contract  in  case  of  mistake  or  fraud. 
Approved  in  Sloss  Iron  etc.  Co.  v.  South  Carolina  &  G.  R.  Co.,  162 
Fed.  547,  setting  aside  settlements  made  under  contract  with  receiver  of 
railroad  after  railroad  had  been  sold. 
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One  not  a  party  thereto,  cannot  be  bonnd  by  nnderstanding  of  other 
pereoni. 

Approved  in  Reynolds  v.  Louisville  etc.  Ry.  Co.,  143  Ind.  622,  40  N.  E. 
424,  holding  one  contracting  to  build  railroad,  cannot  claim  lease  by 
owner  with  another  company  forms  part  of  transaction* 

115  n.  8.  650-673,  29  L.  Ed.  516,  6  Sup.  Ot.  252,  NEW  OBLEANB  GAS 
LIGHT  CO.  V.  LOUISIANA  LIGHT  ETC.  CO. 

Under  Louisiana  act  of  1874,  anthorizing  consolidation  of  corporations 
"now  existing,  whose  objects  and  business  are,  in  general,  of  the  same 
nature,**  gas  company  having  exclusive  privilege  of  supplying  gas  until 
1876,  may,  Immediately  prior  to  expiration  of  Its  charter,  consolidate  with 
company  granted  such  privilege,  from  and  after  said  expiration. 

Distinguished  in  Shaw  v.  Covington,  194  U.  S.  598,  48  L.  Ed.  1133,  24 
Sup.  Ct.  754,  denying  consolidated  corporation's  right  to  claim  exclusive 
privilege  of  a  constituent  corporation,  especially  where  public  policy 
against  claim;  Louisville  etc.  Ry.  Co.  v.  Kentucky,  161  U.  S.  699,  40 
L.  Ed.  858,  16  Sup.  Ct.  723,  holding  charter  power  to  unite  with  other 
roads  does  not  authorize  consolidation  with  competing  road. 

Right  of  corporations  to  consolidate.    Note,  52  L.  B.  A.  879. 

Manufacture  and  distribution  of  illuminating  gas,  by  means  of  con- 
duits, placed,  under  legislative  authority,  in  the  streets  of  a  dty,  is  business 
of  a  public  character. 

Approved  in  In  re  New  York  etc.  Water  Co.,  98  Fed.  716,  holding 
corporation  otherwise  amenable  to  bankruptcy  law  not  exempted  being 
quasi-public  subserving  public  use  if  its  franchise  is  assignable  i  City  of 
Gadsden  v.  Mitchell,  145  Ala.  157, 117  Am.  St.  Rep.  20,  6  L.  B.  A.  (N.  S.) 
781,  40  South.  558,  a  municipal  corporation  has  incidental  pK>wer  to  con- 
tract for  construction  and  operation  of  waterworks ;  Mayor  etc.  of  Wil- 
mington V.  Addicks,  8  Del.  Ch.  342,  43  Atl.  304,  gas  company  is  ''incor- 
poration for  public  improvement";  Independent  School  District  of  Le 
Mars  V.  City  Water  etc.  Co.,  131  Iowa,  19,  10  L.  R.  A.  (N.  S.)  859,  107 
N.  W.  946,  owner  of  franchise  to  supply  water  to  city  might  be  com- 
pelled to  supply  water  for  subsequently  constructed  sewer  system; 
Attorney  General  v.  Haverhill  Gaslight  Co.,  215  Mass.  396,  101  N.  E. 
1062,  gas  company  cannot  sell  property  and  franchise  so  as  to  disable 
it  from  performing  its  duties ;  Weld  v.  Gas  etc.  Commrs.,  197  Mass.  557, 
84  N.  E.  102,  electric  light  company  cannot  sell  property  and  franchise 
so  as  to  disable  it  to  perform  its  duties;  Vanderberg  v.  Kansas  City 
(Mo.),  Gas  Co.,  126  Mo.  App.  607,  105  S.  W.  20,  gas  company,  whether 
it  has  exclusive  franchise  or  not,  must  treat  all  alike;  State  v.  With- 
nell,  78  Neb.  35, 126  Am.  St.  Rep.  586,  8  L.  R.  A.  (N.  S.)  978, 110  N.  W. 
681,  holding  void  ordinance  forbidding  construction  of  gas  tank  without 
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eonsent  of  neighboring  property  owners;  City  of  Madison  v.  Madison 
Gas  ete.  Co.,  129  Wis.  264,  116  Am.  St.  Bep.  944,  9  Ann.  Oas.  819,  8 
L.  B.  A.  (N.  S.)  529,  108  N.  W.  67,  gas  company  is  under  implied  obli- 
gation to  fnmish  service  at  reasonable  price;  Gibbs  v.  Baltimore  Con- 
solidated Gas  Co.,  130  U.  S.  408,  32  L.  Ed.  984,  9  Sup.  Ct.  557,  and 
Chicago  Gas  etc.  Co.  v.  People's  Gas  etc.  Co.,  121  111.  539,  2  Am.  St.  Bep. 
128,  13  N.  E.  172,  both  holding  gas  company  cannot,  by  contract  with 
another  company,  disable  itself  from  performance  of  duty  to  public; 
United  States  v.  Trans-Missouri  Freight  Assn.,  166  U.  S.  333,  41  L.  Ed. 
1025,  17  Sup.  Ct.  556,  holding  railroads  public  corporations;  Mayor  of 
Wilmington  v.  Addicks,  7  Del.  Ch.  56,  43  Atl.  304,  holding  gas  com- 
pany a  ''corporation  for  public  improvement"  within  constitutional 
limitation  of  period  of  incorporation  for  other  corporations;  Portland 
Gas  ete.  Co.  v.  State,  135  Ind.  56,  21  L.  B.  A.  640,  34  N.  E.  818,  holding 
duty  to  furnish  gas  to  all  applicants  enforceable  by  mandamus;  Coy  v. 
Indianapolis  Gas  Co.,  146  Ind.  660,  86  L.  B.  A.  536,  46  N.  E.  19,  holding 
natural  gas  company  liable  in  tort  for  failure  to  serve  applicant  com- 
plying with  reajsonable  regulations;  David  v.  Portland  Water  Com.,  14 
Or.  123,  12  Pac.  185,  holding  supplying  water  to  city,  a  public  work, 
which  legislature  may  undertake;  Haugen  v.  Albina  Light  etc.  Co.,  21 
Or.  418,  14  L.  B.  A.  426,  28  Pac.  246,  holding  duty  of  supplying  water 
to  any  inhabitant  enforceable  by  mandamus ;  Crumley  v.  Watauga  Water 
Co.,  99  Tenn.  426,  41  S.  W.  1060,  holding  water  company  cannot  refuse 
to  supply  water  because  applicant  is  in  its  debt;  Ft.  Smith  Light  etc. 
Co.  V.  Kelley,  94  Ark.  472, 127  S.  W.  980,  arguendo. 

Distinguished  in  Clarksbui^  Electric  Light  Co.  v.  City  of  Clarksburg, 
47  W.  Va.  745,  35  S.  E.  996,  holding  franchise  by  city  to  intended  cor- 
poration to  use  streets  for  public  use  is  valid  though  corporation  is  sub- 
sequently chartered  and  accepts  grant;  Watauga  Water  Co.  v.  Wolfe, 
99  Tenn.  431,  63  Amu  St.  Bep.  842,  41  S.  W.  1061,  holding  water  com- 
pany, although  bound  not  to  discriminate,  may  refuse  to  supply  appli- 
cant refusing  to  agree  to  reasonable  rules. 

Bigbt  to  dig  up  public  streets  and  place  therein  gas-mains  is  a  fnui- 
cblse,  privilege  of  exercising  which  can  only  be  enjoyed  under  legislative 
anUiority. 

Approved  in  Cumberland  Gaslight  Co.  v.  West  Virginia  &  Maryland 
Gas  Co.,  182  Fed.  670,  whether  competition  between  gas  companies  shall 
be  permitted  is  question  for  legislature  to  answer;  Dakota  Central  Tele- 
phone Co.  V.  City  of  Huron,  165  Fed.  231,  right  to  maintain  and  operate 
telephone  line  held  to  be  derived  from  State  and  to  be  unaffected  by 
limitations  contained  in  city  ordinance  granting  permission;  Southern 
Bell  Tel.  &  Tel.  Co.  v.  City  of  Mobile,  162  Fed.  529,  statute  giving  per- 
mission to  construct  telegraph  or  telephone  lines  along  public  highways 
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inclndes  city  streets;  McPhee  &  McGinnity  Co.  v.  Union  Pac.  R.  Co., 
158  Fed.  10,  13,  87  C.  C.  A.  619,  ordinance  granting  permission  to  lay 
spur-tracks  in  city  streets  held  to  confer  only  revocable  license;  Water 
Light  &  Gas  Co.  v.  City  of  Hutchinson,  144  Fed.  264,  declaring  ultra 
vires  contract  entered  into  by  city,  giving  company  exclusive  right  to 
use  streets  to  supply  water,  etc. ;  Purnell  v.  McLane,  98  Md.  593,  56  Atl. 
832,  holding  in  absence  of  special  franchise  applicant  not  entitled  to 
permit  to  use  conduits;  Elizabeth  City  v.  Banks,  150  N.  C.  414,  22 
L.  B.  A.  (N.  S.)  925,  64  S.  E.  191,  holding  void  city  ordinance  granting 
franchise  to  pipe  streets  for  distribution  of  gas;  Louisville  Gas  Co.  v. 
Citizens'  Gas  Light  Co.,  115  U.  S.  692,  29  L.  Ed.  513,  6  Sup.  Ct.  268,  fol- 
lowing rule;  Pensacola  Gas  Co.  v.  Pensacola,  33  Fla.  336,  14  South.  830, 
grant  of  franchise  to  lay  gas-pipes  construable  strictly  against  grantees ; 
Western  Paving  &  Supply  Co.  v.  Citizens'  St.  Ry.  Co.,  128  Ind.  541,  25 
Am.  St.  Rep.  475,  28  N.  E.  88,  holding  State  may  .contract  away  right 
to  tax  street  railroad ;  Newport  v.  Newport  Light  Co.,  84  Ky.  180,  hold- 
ing city  with  power  to  maintain  gasworks  may  grant  corporation  exclu- 
•sive  right  to  supply  gas;  Davenport  v.  Kleinschmidt,  6  Mont.  532,  13 
Pac.  255,  Smith  v.  Westerly,  19  R.  I.  445,  35  Atl.  529,  and  Brenham  v. 
Water  Co.,  67  Tex.  563,  4  S.  W.  154,  denying  power  of  city,  in  absence 
of  legislative  permission,  to  grant  exclusive  right  to  supply  water; 
Patterson  v.  WoUmann,  5  N.  D.  617,  33  L.  R.  A.  640,  67  N.  W.  1044, 
upholding  acts  authorizing  counties  to  grant  exclusive  ferry  privileges; 
Parkhurst  v.  Capital  City  Ry.  Co.,  23  Or.  474,  32  Pac.  305,  holding  with- 
out special  legislative  permission,  city  cannot  grant  exclusive  privilege; 
Wheat  V.  City  Council  of  Alexandria,  88  Va.  744,  14  S.  E.  673,  holding 
ordinance  making  right  to  open  streets  dependent  on  mayor's  will 
invalid  as  to  previously  chartered  company;  dissenting  opinion  in  Bohan 
V.  Port  Jervis  Gas  Co.,  122  N.  Y.  35,  9  L.  R.  A.  720,  25  N.  E.  251,  major- 
ity holding  manufacture  of  gas  may  be  enjoined  as  nuisance  by  neigh- 
boring property  owner;  Bath  Gas  Go.  v.  Claffy,  151  N.  Y.  42,  36  L.  R.  A. 
670,  45  N.  E.  395,  Los  Angeles  Water  Co.  v.  Los  Angeles,  88  Fed.  730, 
and  Commonwealth  v.  People 's  Express  Co.,  201  Mass.  578,  131  Am.  St. 
Rep.  416,  88  N.  E.  424,  all  arguendo. 

Privilege  of  using  streets  as  contract  within  provision  against  im- 
pairing obligation.    Note,  50  L.  R.  A.  142,  146. 

Cliarter  granting  exclusiye  right  of  laying  pipes  and  supplying  gas  to 
city  for  certain  period  constitutes  contract  between  State  and  corporation, 
within  constitutional  protection;  hence  cliarter  to  another  company  during 
said  period  is  invalid. 

Approved  in  Russell  v.  Sebastian,  233  U.  S.  204,  A^.  Gas.  19140, 
1282,  58  L.  Ed.  921,  34  Sup.  Ct.  517,  grant  resulting  from  acceptance  of 
permission  contained  in  State  Constitution  to  lay  pipes  in  city  streets 
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for  gas  or  water  is  protected  from  impairment;  Grand  Trunk  Western 
Ry.  Co.  V.  City  of  South  Bend,  227  U.  S.  554,  556,  44  L.  R.  A.  (N.  S.) 
405,  57  L.  Ed-  639,  641,  33  Sup.  Ct.  303,  holding  void  partial  repeal  of 
ordinance  granting  right  to  lay  double  tracks  on  streets  of  city;  Los 
Angeles  v.  Los  Angeles  City  Water  Co.,  177  U.  S.  575,  44  L.  Ed.  894,  20 
Sup.  Ct.  742,  holding  contract  authorized  by  existing  State  Constitution 
as  then  construed  by  highest  court  unaffected  by  subsequent  changes  in 
decisions  or  adoption  of  new  Constitution;  Iowa  Telephone  Co.  v.  City 
of  Keokuk,  226  Fed.  91,  holding  void  ordinances  interfering  with  use  of 
streets  by  telephone  company  and  regulating  its  rates;  Portland  Ry., 
Light  etc.  Co.  v.  City  of  Portland.  201  Fed.  127,  holding  void  ordinance 
establishing  three-cent  fare  on  street  railways  for  passengers  admitted 
in  excess  of  seating  capacity  of  ear ;  Kansas  Natural  Gas  Co.  v.  Haskell, 
172  Fed.  567,  holding  void  statute  prohibiting  transportation  of  natural 
gas  outside  of  State;  Boise  City  Artesian  Hot  etc.  Cold  Water  Co.  v. 
Boise  City,  123  Fed.  235,  59  C.  C.  A.  236,  holding  though  city  contracted 
from  year  to  year  for  water  supply,  and  paid  for  same,  gives  company 
no  right  to  continued  payment  after  contracts  have  expired;  Anoka 
Waterworks  etc.  Co.  v.  Anoka,  109  Fed.  584,  holding  repealing  ordi- 
nances casting  cloud  upon  waterworks  of  complainant,  equity  has  juris- 
diction to  annul  such,  in  the  protection  insured  by  former  ordinance; 
Little  Falls  etc.  Water  Co.  v.  Little  Falls,  102  Fed.  667,  holding  thirty 
years  not  unreasonable  time  for  running  of  contract  for  supplying  city 
with  water,  erection  and  maintenance  of  expensive  plant  by  other  party 
involved;  Mercantile  etc.  Deposit  Co.  v.  Collins  Park  &  B.  R.  Co.,  101 
Fed.  350,  holding  charter,  having  reservation,  granted  by  city  to  street 
railway  company,  relative  to  use  of  streets,  constitutes  contract  between 
company  and  city  in  that  respect ;  City  of  Bessemer  v.  Bessemer  Water- 
works, 152  Ala.  406,  44  South.  667,  city  may  contract  with  water  com- 
pany for  rates  at  which  water  shall  be  supplied  to  its  citizens  for  a  defi- 
nite period;  City  of  Gadsden  v.  Mitchell,  145  Ala.  157,  117  Am.  St.  Rep. 
20,  6  L.  R.  A.  (N.  S.)  781,  40  South.  558,  upholding  contract  of  city 
granting  franchise  for  constructing  and  operating  waterworks;  Hot 
Springs  Electric  Light  Co,  v.  Hot  Springs,  70  Ark.  303,  67  S.  W.  762, 
holding  franchise  granted  to  electric  light  company  which  expended 
large  sums  in  making  improvements  cannot  afterward  be  subjected  to 
make  compensation  for  the  pole  ground;  State  v.  Topeka  Water  Co.,  61 
Kan.  561,  60  Pac.  342,  holding  Kansas  statutes  permit  franchises  de- 
nominated as  "secondary,"  including  privileges  granted  to  water  com- 
pany, to  take  toll,  to  be  lawfully  alienated  or  encumbered;  Shreveport 
Traction  Co.  v.  City  of  Shreveport,  122  La.  11,  129  Am.  St.  Rep.  845,  47 
South.  44,  city  council  cannot  lower  fare  fixed  in  street  railway  fran- 
chise; City  of  Lansing  v.  Michigan  Power  Co.,  183  Mich.  417,  150  N.  W.. 
255,  statutory  grant  of  use  of  streets  for  transmission  of  electricity  is 


116  U.  S.  650-673        NOTES  ON  U.  S.  REPORTS.  132 

at  least  for  life  of  corporation  accepting  it;  Skaneateles  Water  Works 
Co.  V.  Village  of  Skaneateles,  161  N.  Y.  166,  55  N.  E.  565,  holding  it 
being  optional  under  Laws  1875,  c.  181  (N.  Y.),  whether  water  commis- 
sioners acquire  properties,  existing  water  company  cannot  compel  pur- 
chase or  condemnation  of  its  property;  Hamilton  etc.  Traction  Co.  v. 
Hamilton  etc.  Transit  Co.,  69  Ohio  St.  409,  69  N.  E.  993,  holding  city 
council,  by  ordinance,  legally  granting  franchise  for  street  railway,  com- 
]pany  taking  possession  thereof,  a  subsequent  grant  of  no  avail  if  inter- 
fering with  first ;  Enid  City  Ry.  Co.  v.  City  of  Enid,  43  Okl.  785,  144 
Pac.  620,  holding  void  ordinance  requiring  street  railway  company  to 
pave  larger  part  of  street  than  that  specified  in  its  franchise;  Pennsyl- 
vania Water  Co.  v.  City  of  Pittsburg,  226  Pa.  634,  75  AtL  948,  borough 
could  not  construct  its  own  waterworks  after  it  had  granted  franchise 
to  company  to  supply  water;  Clarksburg  Electric  light  Co.  v.  City  of 
Clarksbui^,  47  W.  Va.  742,  748,  35  S.  E.  995,  997,  holding  exclusive 
grant,  being  void,  not  valid  contract  protected  by  Federal  or  State  Con- 
stitution forbidding  passage  of  laws  impairing  obligation  of  contracts; 
Calumet  Service  Co.  v.  City  of  Chilton,  148  Wis.  359,  135  N.  W.  141, 
as  to  definition  of  word  *' monopoly";  Allen  v.  Clausen,  114  Wis.  249, 
90  N.  W.  183,  holding  in  suit  by  private  individual  equity  cannot  ques- 
tion municipal  proceedings  granting  franchise  enjoyed  in  de  facto,  but 
may  enjoin  franchise  issued  without  authority;  New  Orleans  Water  Co. 
V.  Rivers,  115  U.  S.  680,  29  L.  Ed.  527,  6  Sup.  Ct.  276,  a  like  case,  con- 
cerning franchise  of  water  company;  Louisville  Gas  Co.  v.> Citizens'  Gas 
Light  Co.,  115  U.  S.  699,  29  L.  Ed.  516,  6  Sup.  Ct.  276,  following  rule; 
Walla  Walla  v.  Walla  Walla  Water  Co.,  172  U.  S.  9,  43  L.  Ed.  341,  19 
Sup.  Ct.  81,  holding  erection  of  waterworks  by  city  an  impairment  of 
contract  with  company ;  S«^naw  Gas  Co.  v.  Saginaw,  28  Fed.  532,  hold- 
ing suits  upon  conflicting  legislative  grants  cognizable  in  Federal  courts ; 
Santa  Ana  Water  Co.  v.  Buenaventura,  56  Fed.  349,  holding  town  may, 
by  contract,  surrender  its  rights  to  fix  water  rates;  Citizens'  St.  Ry.  Co. 
V.  City  Ry.  Co.,  56  Fed.  751,  holding  ordinances  granting  right  to  build 
street  railway,  upon  acceptance  by  company,  constitutes  contract;  Balti- 
more Trust  etc.  Co.  v.  Baltimore,  64  Fed.  160  (but  see  dissenting  opinion, 
p.  163),  holding  municipality  may,  by  ordinance,  make  irrepealable  con- 
tract for  use  of  streets  by  street  railway;  Africa  v.  Mayor  etc.  of  Knox- 
ville,  70  Fed.  734,  737,  holding  municipality  cannot  withdraw  consent 
to  use  of  streets  actually  included  in  railway's  route;  Bartholomew  v. 
Austin,  85  Fed.  364,  29  C.  C.  A.  568,  upholding  ordinance  granting  privi- 
lege of  constructing  and  operating  water  system  for  twenty-five  years; 
Los  Angeles  Water  Co.  v.  Los  Angeles,  88  Fed.  734,  holding  city  cannot 
reduce  water  rates  below  minimum  stated  in  charter;  Iron  Mountain 
Ry.  Co.  V.  Memphis,  96  Fed.  129,  holding  passage  of  resolution  declaring 
fdrfeiture  of  contract  with  railroad  threatened  violation  of  oonstitu- 
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tional  rights;  Birmingham  etc.  Ry.  Co.  v.  Birmingham  St.  Ry.  Co;,  79 
Ala.  470,  58  Am.  Bep.  616«  holding  municipal  franchise  within  protec- 
tion of  constitutional  prohibition  of  laws  impairing  contracts;  Western 
Paving  &  Supply  Co.  v.  Citizens'  St.  Ry.  Co.,  128  Ind.  629,  25  Am.  St. 
Rep.  466,  10  L.  R.  A.  774,  26  N.  E.  190,  holding  charter  to  construct 
street  railway  constitutes  contract  with  city;  Indianapolis  v.  Consumers^ 
Gas  Co.,  140  Ind.  117,  49  Am.  St.  Rep.  190,  27  L.  R.  A.  517.  39  N.  E.  436, 
holding  grant  to  maintain  gas-pipes  in  streets  a  legislative  contract, 
which  city  cannot  impair  by  subsequent  ordinance;  Des  Moines  St/  Ry« 
Co.  V.  Des  Moines  etc.  St.  Ry.  Co.,  73  Iowa,  521,  33  N.  W.  614,  uphold- 
ing ordinance  granting  exclusive  right  to  operate  street  railways  for 
thirty  years ;  Pingree  v.  Michigan  Cent.  Ry.  Co.,  118  Mich.  320,  76  N.  W. 
637,  holding  right  to  regulate  fares  may  be  granted  to  railroad,  render- 
ing subsequent  attempted  legislative  regulations  illegal ;  dissenting  Opin- 
ion in  State  v.  City  of  Hamilton,  47  Ohio  St.  81,  23  N.  E.  941,  majority 
holding  erection  of  municipal  gas  plant  does  not  deprive  company  of 
property. 

Distinguished  in  New  York  Electric  lines  Co.  v.  Empire  City  Sub- 
way Co.,  235  U.  S.  190,  192,  Ann.  Gaa.  1915A,  9061  69  L.  Ed.  190,  191, 
35  Sup.  Ct.  72,  franchise  to  lay  electric  conductors  in  streets  may  be 
revoked  for  nonexercise;  New  Orleans  Gaslight  Co.  v.  Drainage  Com- 
mission, 197  U.  S.  459,  49  L.  Ed.  834,  25  Sup.  Ct.  471,  denying  gas  com- 
pany's right  to  recover  sums  expended  making  changes  in  system 
necessitated  by  construction  of  municipal  drainage  system;  Madera 
Waterworks  v.  City  of  Madera,  185  Fed.  283,  constitutional  provision 
giving  anyone  right  to  use  streets  for  laying  gas  or  water  pipes  does 
not  confer  exclusive  franchise  on  water  company;  Franklin  Trust  Co.  v. 
Peninsular  Pure  Water  Co.,  161  Fed.  858,  89  C.  C.  A.  49,  franchise 
granted  by  city  to  waterworks  company  will  not  be  construed  as  exclu- 
sive, in  absence  of  express  words;  Tillamook  Water  Co.  v.  Tillamook 
City,  139  Fed.  406,  holding  contract  with  water  company  not  violated 
by  construction  of  municipal  competing  plant ;  State  v.  Des  Moines  City 
Ry.  Co.,  159  Iowa,  296,  140  N.  W.  452,  under  statute,  city  cannot  grant 
perpetual  franchise  for  street  railroad;  Leggett  v.  Detroit,  137  Mich. 
253, 100  N.  W.  569,  den3ring  city's  power  to  accept  land  exempting  other 
land  of  grantor  from  future  street  assessments;  Sammons  v.  Kearney 
Power  etc.  Co.,  77  Neb.  589,  8  L.  R.  A.  (N.  S.)  404, 110  N.  W.  311,  where 
corporation  owes  duty  to  public  generally,  it  cannot  bind  itself  to  serve 
one  person  to  the  exclusion  of  others;  Public  Service  Gas  Co.  v.  Board 
of  Public  Utility  Commrs.,  84  N.  J.  L.  481,  87  Atl.  659,  in  fixing  gas 
rates,  nonexclusive  franchise  should  not  be  included  in  property  on 
which  company  is  entitled  to  a  return ;  Long  Sault  Dev.  Co.  v.  Kennedy, 
212  N.  Y.  35,  Ann.  Gas.  1915D,  56,  105  N.  E.  861,  holding  franchise  void 

being  conveyance  of  navigable  portion  of  river;  Mitchell  v.  Tulsa 
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"Water  etc.  Co.,  21  Okl.  249,  95  Pac.  963,  grant  to  waterworks  company 
of  exclusive  franchise  does  not  preclude  city  from  constructing  its  own 
system ;  Salt  Lake  City  v.  Utah  etc.  Ry.  Co.,  45  Utah,  65,  142  Pac.  1068, 
license  tax  of  one  dollar  a  year  for  each  electric  meter  did  not  violate 
contract  franchise  rights;  Pearsall  v.  Great  Northern  Ry.  Co.,  161  U.  S. 
663,  40  L,  Ed.  844,  16  Sup.  Ct.  709  (reversing  73  Fed.  936),  holding  un- 
executed charter  power,  unnecessary  to  main  object  of  grant,  revocable ; 
Baltimore  v.  Baltimore  Trust  Co.,  166  U.  S.  685,  41  L.  Ed.  1164,  17  Sup. 
Ct.  701,  and  Lake  Roland  etc.  Ry.  Co.  v.  Mayor  etc.  of  Baltimore,  77 
Md.  369,  20  L.  B.  A.  130,  26  Atl.  512,  both  holding  ordinances  author- 
izing laying  double  tracks  repealable  after  laying  thereof;  Long  Island 
Water  Co.  v.  Brooklyn,  166  U.  S.  690,  41  L.  Ed.  1167,  17  Sup.  Ct.  720, 
holding  condemnation  of  waterworks  by  eminent  domain  proceedings 
not  impairment  of  contract  between  company  and  city;  Wabash  Ry.  Co. 
V.  Defiance,  167  U.  S.  100,  42  L.  Ed.  93,  17  Sup.  Ct.  762,  holding  altera- 
tion of  grade  will  override  prior  license  surrendering  control  of  street; 
Saginaw  Gas  Light  Co.  v.  Saginaw,  28  Fed.  634,  holding  exclusive  right 
to  light  city  with  gas  not  impaired  by  subsequent  contract  to  light  with 
electricity ;  Grand  Rapids  Electric  Light  etc.  Co.  'V.  Grand  Rapids  Edi- 
son Electric  Light  etc.  Co.,  33  Fed.  669,  673,  holding  city  could  not  grant 
exclusive  use  of  streets  for  wires  and  poles  for  fifteen  years;  Hamilton 
Gas  Light  etc.  Co.  v.  Hamilton,  37  Fed.  838,  holding  erection  of  gas- 
works by  city  authority  does  not  preclude  city  from  building  its  own; 
Birmingham  etc.  Ry.  Co.  v.  Birmingham  St.  Ry.  Co.,  79  Ala.  474,  58 
Am.  Bep.  618,  denying  municipal  power  to  grant  exclusive  perpetual 
franchise  to  run  railway  through  designated  streets;  Indianapolis  St. 
Ry.  Co.  V.  Citizens 'St.  Ry.  Co.,  127  Ind.  389,  8  L.  B.  A.  547,  24  N.  E. 
1060,  holding  city  cannot  grant  exclusive  right  to  railway  to  occupy  all 
its  streets;  Vincennes  v.  Citizens'  Gas  Co.,  132  Ind.  127,  16  L.  B.  A. 
490,  31  N.  E.  577,  holding  contract  with  gas  company  conferred  no  exclu- 
sive privileges;  Rockland  Water  Co.  v.  Camden  etc.  Water  Co.,  80  Me. 
568,  1  L.  B.  A.  396,  15  Atl.  790,  upholding  charter  to  another  company, 
exclusive  privilege  not  having  been  expressly  granted  first;  Syracuse 
Water  Co.  v.  Syracuse,  116  N.  Y.  174,  5  L.  B.  A.  549,  22  N.  E.  382,  hold- 
ing grant  to  water  company  not  exclusive  or  preventive  of  grants  to 
others;  dissenting  opinion  in  State  v.  Haworth,  122  Ind.  603,  7  L.  B.  A. 
253,  23  N.  E.  960,  majority  upholding  statute  providing  for  furnishing 
school  books  to  State. 

Condemnation  of  property  of  corporations  under  power  of  eminent 
domain — ^What,  if  any,  proj)erty  may  be  taken.  Note,  9  Am.  St. 
Bep.  141. 

Constitutionality  of  statutes  granting  exclusive  rights  or  privileges. 
Note,  1  Aim.  Gas.  848. 
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Impairment  of  ordinance  granting  privilege  as  impairment  of  con- 
tract obligation.    Note,  3  Ann.  Gas.  88,  90. 

State's  police  power  caxmot  encroach  upon  powers  of  general  govern- 
ment or  rights  secnred  by  Federal  Constitution. 

Approved  in  Michigan  Central  R.  R.  Co.  v.  Vreeland,  227  U.  S.  67, 
Ann.  Cas.  19140,  176,  57  L.  Ed.  420,  33  Sup.  Ct.  192,  right  of  action 
created  by  Employers'  Liability  Act  of  April  22,  1908,  in  behalf  of  in- 
jured interstate  railway  employee,  is  extinguished  by  his  death,  and  can- 
not be  helped  by  State  legislation ;  Adams  Express  Co.  v.  Kentucky,  214 
U.  S.  223,  53  L.  Ed.  973,  29  Sup.  Ct.  633,  State  statute  penalizing  the 
furnishing  of  liquor  to  an  inebriate  is  void  as  applied  to  interstate  ship- 
ment of  liquor  by  express  company;  Keller  v.  United  States,  213  U.  S. 
146,  53  L.  Ed.  740,  29  Sup.  Ct.  470,  Congress  had  not  power  to  enact 
statute  penalizing  the  keeping  of  alien  woman  for  purpose  of  prostitu- 
tion within  three  years  after  she  entered  the  United  States ;  Dobbins  V. 
Los  Angeles,  195  U.  S.  239,  49  L.  Ed.  176,  25  Sup.  Ct.  18,  reversing  where 
bill  to  enjoin  enforcement  of  municipal  ordinance  prohibiting  mainte- 
nance of  gasworks  within  certain  limits  dismissed  by  lower  court ;  Com- 
pagnie  Fran^^aise  v.  State  Board  of  Health,  La.,  186  U.  S.  388,  46  L.  Ed. 
1214,  22  Sup.  Ct.  815,  holding  no  unconstitutional  regulation  of  com- 
merce is  made  by  La.  Acts  1898,  No.  192,  §  8,  empowering  State  board 
of  Health,  excluding  persons  from^  locality  infected  with  contagious  dis- 
eases ;  Austin  v.  Tennessee,  179  U.  S.  376,  377,  45  L.  Ed.  239,  21  Sup.  Ct. 
145,  holding  tobacco  being  subject  to  Federal  regulations  and  taxation, 
regarded  article  of  commerce,  though  to  certain  extent  within  police 
power  of  State;  Odd  Fellows'  Cemetery  Assn.  v.  San  Francisco,  140 
Cal.  235,  73  Pac.  990,  holding  San  Francisco  ordinance  prohibiting  in- 
terring dead  bodies  in  any  cemetery  within  city  is  proper  regulation 
not  in  conflict  with  general  laws ;  Sells  v.  Atchison  etc.  Ry.  Co.,  266  Mo. 
179,  181  S.  W.  112,  reversing  judgment  based  upon  State  statute  where 
cause  of  action  came  within  Federal  Employers'  Liability  Act;  Thomp- 
son V.  Wabash  Ry.  Co.,  262  Mo.  481,  171  S.  W^  367,  action  for  death  of 
railroad  employee  engaged  in  interstate  commerce  must  be  brought  under 
Federal  Employers'  Liability  Act;  Gulf  etc.  Ry.  Co.  v.  State,  28  Okl. 
757,  35  L.  R.  A.  (N.  S.)  456,  116  Pac.  177,  State  cannot  forbid  importa- 
tion of  intoxicating  liquor  for  delivery  to  persons  who  intend  to  use  it 
in  violation  of  law ;  State  v.  J.  W.  Kelly  &  Co.,  123  Tenn.  575, 133  S.  W. 
1016,  sale  of  liquor  consummated  by  delivery  to  carrier  in  another  State 
is  not  subject  to  State  regulation;  Jennings  v.  Big  Sandy  &  C.  R.  Co., 
61  W.  Va.  667,  57  S.  E.  273,  contract  for  shipment  of  goods  from  one 
State  to  another  is  not  subject  to  State  regulation;  dissenting  opinion 
in  Sweet  v.  Ballentyne,  8  Idaho,  442,  69  Pac.  999,  majority  upholding 
act  prohibiting  grazing  and  herding  of  sheep  within  two  miles  of  in- 


> 


nS  U.  S.  650-673        NOTES  ON  U.  S.  REPORTS.  136 

habited  dwellings;  Walling  v.  Michigan,  116  U.  S.  460,  29  L.  Ed.  695.  6 
Sup.  Ct.  460,  holding  Iowa  law  imposing  discriminatory  tax  on  nonresi- 
dent liquor  sellers  unconstitutional ;  Brennan  v.  Titusville,  153  U.  S.  299, 
38  L.  Ed.  722,  14  Sup.  Ct.  831,  holding  municipal  tax  on  drummer  repre- 
senting manufacturer  in  another  State  unconstitutional;  Gulf  etc.  Ry. 
Co.  V.  Hefley,  158  U.  S.  105,  39  L.  Ed.  918, 15  Sup.  Ct.  804,  holding  State 
statute  must  yield  to  conflicting  Federal  statute;  The  Stockton  Laundry 
Case,  11  Sawy.  477,  26  Fed..  614,  holding  ordinance  prohibiting  carrying 
on  laundries  within  habitable  portion  of  city  unconstitutional;  Leovy  y. 
United  States,  92  Fed.  349,  34  C.  C.  A.  392,  denying  police  power  of 
State  to  close  navigable  waters  for  purpose  of  reclamation;  Pingree  v. 
Michigan  Cent.  Ry.  Co.,  118  Mich.  318,  76  N.  W.  636,  holding  attempt 
'  of  legislature  to  reduce  fares,  impairment  of  contract  with  railroad;  dis- 
senting opinion  in  New  York  v.  Roberts,  171  U.  S.  676,  48  L.  Ed.  323, 
19  Sup.  Ct.  74,  majority  upholding  New  York  tax  on  certain  foreign 
corporation ;  BuUard  v.  Northern  Pac.  Ry.  Co.,  10  Mont.  180,  11  L.  B.  A. 
250,  26  Pac.  122,  and  State  v.  Eckenrode,  148  Iowa,  192,  127  N.  W.  63, 
both  arguendo. 

Distinguished  in  State  v.  Chicago  etc.  R.  Co.,  239  Mo.  307,  143  S.  W. 
819,  State  statute  requiring  running  of  passenger  train  each  way  every 
day  over  all  railroad  lines  is  not  invalid  as  regulation  of  interstate  com- 
merce; St.  Louis  Gunning  Advertisement  Co.  v.  City  of  St.  Louis,  235 
Mo.  160,  137  S.  W.  947,  upholding  ordinance  regulating  size  and  loca- 
tion of  billboards;  Morgan  v.  Louisiana,  118  U.  S.  464,  80  L.  Ed.  241, 
6  Sup.  Ct.  1119,  upholding  Louisiana  State  quarantine  law;  Mugler  v. 
Kansas,  123  U.  S.  663,  31  L.  Ed.  211,  8  Sup.  Ct.  298,  upholding  Kansas 
constitutional  prohibition  of  manufacture  and  sale  of  liquor;  Plumley 
▼.  Massachusetts,  155  U.  S.  471,  39  L.  Ed-  227,  15  Sup.  Ct.  158,  uphold- 
ing Massachusetts  law,  forbidding  sale  of  oleomargarine ;  Western  Union 
TeL  Co.  V.  James,  162  U.  S.  654,  40  L.  Ed.  1106, 16  Sup.  Ct.  935,  uphold- 
ing statute  requiring  telegraph  companies  to  transmit  with  diligjence,  as 
applied  to  interstate  messages;  Hennington  v.  Georgia^  163  U.  S.  314, 
41  L.  Ed.  173,  16  Sup.  Ct.  1092,  and  Norfolk  etc.  R.  Co.  v.  Common- 
wealth, 93  Va.  760,  57  Am.  St.  Rep.  835,  84  L.  B.  A.  109,  24  S.  E.  840, 
upholding  laws  prohibiting  running  trains  on  Sunday. 

Police  power  extends  only  to  preservation  of  public  liealth,  morali  and 
safety. 

Approved  in  Dobbins  v.  City  of  Los  Angeles,  139  Cal.  185,  72  Pac.  971, 
holding  ordinance  making  it  unlawful  to  erect  and  maintain  manufac- 
tory of  gas,  within  certain  limits,  is  legitimate  exercise  of  municipal 
police  power;  Fair  Haven  etc.  R.  R.  Co.  v.  Fair  Haven,  75  Conn.  451,  53 
Atl.  964,  holding  highway  regulation  is  part  of  State's  police  power, 
and  street  railway  may  be  assessed  to  pay  for  paving  nine  feet  width 
for  every  track  line;  People  v.  Crane,  214  N.  Y.  179,  Ann.  Oas.  1915B, 
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1254,  108  N.  E.  435,  upholding  statute  forbidding  employment  of  aliens 
on  public  work;  The  Ten-Hour  Law  for  St.  Ry.  Corporations,  24  R.  I. 
617>  54  Atl.  607,  holding  Pub.  Laws,  c.  1004  (R.  L),  of  April  4,  1902, 
limiting  hours  of  certain  street  railway  employees,  is  within  police  power 
of  l^islature ;  Knoxville  v.  Knoxville  Water  Co.,  107  Tenn.  675,  679,  64 
S.  W.  1082,  1083,  holding  in  absence  of  express  legislative  authorization, 
city  could  not  bind  itself  to  a  fixed  water  rate  in  derogation  of  its  police 
power;  Jones  v.  Brim,  165  U.  S.  182,  41  L.  Ed.  678, 17  Sup.  Ct.  283,  hold- 
ing-establishment, maintenance  and  control  of  public  highways  within 
State  iM)lice  power.  The  following  have  been  held  within  State  police 
power:  Jamieson  v.  Indiana  Natural  Gas  etc.  Co.,  128  Ind.  566,  12 
L.  R.  A.  656,  28  N.  E.  79,  act  regulating  transportation  and  pressure 
of  natural  gas;  State  v.  Roby,  142  Ind.  192,  51  Am.  St.  Rep.  191,  83 
L.  R.  A.  221,  41  N.  E.  153,  statute  prohibiting  horse-races  during  certain 
months,  and  with  less  than  thirty  days  between  meetings;  Territory  v. 
Guyott,  9  Mont.  51,  22  Pac.  135,  prohibition  on  selling  liquor  to  Indians ; 
Health  Department  v.  Rector,  145  N.  Y.  39,  45  Am.  St.  Rep.  581,  27 
L.  R.  A.  718,  39  N.  E.  835,  law  requiring  owners,  of  tenement  houses  to 
furnish  adequate  supply  of  water;  dissenting  opinion  in  Leisy  v.  Hardin, 
135  U.  S.  128,  84  L.  Ed.  139,  10  Sup.  Ct.  691,  majority  holding  act  pro- 
hibiting sale  of  intoxicants  unconstitutional,  as  applied  to  sales  in  origi- 
nal packages  from  other  States. 

Distinguished  in  Pingree  v.  Michigan  Cent.  Ry.  Co.,  118  Mich.  340,  76 
N.  W.  644,  holding  reduction  of  railroad  rates  without  amendment  of 
charter  illegal;  McCandless  v.  Richmond  etc.  Ry.  Co.,  38  S.  C.  109,  18 
L.  R.  A.  442,  16  S.  E.  430,  holding  act  making  railroads  responsible  for 
fires  commtmicated  by  engines  not  within  police  power. 

Quarantine  and  health  laws  and  regulations.    Note,  47  Am.  St.  Rep. 
537. 

Statutory  authority,  given  by  State  to  corporations,  or  individuals,  to  en- 
gage in  particular  private  business,  detrimental  to  public  health  or  morals, 
does  not  constitute  contract,  preventing  withdrawal  of  such  authority,  or 
granting  it  to  others. 

Approved  in  Southern  Kansas  Ry.  Co.  v.  Oklahoma  City,  12  Okl.  104, 
69  Pac.  1057,  den3ring  city's  right  to  open  street  until  railroad  improve- 
ments are  condemned,  appraised  and  paid  for;  Chicago  etc.  Ry.  Co.  v. 
Chicago,  166  U.  S.  253,  41  L.  Ed,  990,  17  Sup.  Ct.  591,  holding  railroad 
lays  tracks  subject  to  condition  that  city  may  regulate  use  to  insure 
public  safety;  Chicago  etc.  Ry.  Co.  v.  Nebraska,  170  U.  S.  74,  42  L.  Ed. 
954, 18  Sup.  Ct.  520,  holding  legislature  may  vary  agreement  with  rail- 
road, as  to  viaduct  over  crossing,  as  safety  of  community  requires. 

Protection   of   corporations   from   special   and   hostile   legislation. 
Note,  62  Am.  St.  Rep.  172. 
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Charter  granting  exclusive  rlgbt  for  certain  period,  to  fnpply  gas 
within  city,  is  not  a  contract  to  prejudice  of  public  health  or  safety,  and 
hence,  subject  to  abrogation  under  the  police  power. 

Approved  in  Stein  v.  Bienville  Water  Co.,  34  Fed.  153,  holding  grant 
of  exclusive  franchise  to  supply  water  not  relinquishment  of  police 
power;  State  v.  Laclede  Gas  Lighl  Co.,  102  Mo.  487,  22  Am.  St.  Rep. 
796,  14  S.  W.  980,  denying  right  of  city  to  regulate  gas  rates  as  viola- 
tive of  charter  contract;  Stehmeyer  v.  City  Council  of  Charleston,  53 
S.  C.  279,  31  S.  E.  330,  holding  city's  police  power  does  not  authorize 
entering  into  contract  for  purchase  of  waterworks,  to  be  paid  for  by 
taxing  owners  of  property  abutting  streets  where  pipes  are  laid. 

A  State  can  no  more  Impair  contractual  obligations  by  her  Constitution 
than  by  legislation;  hence  amendment  repealing  monopoly  features  of  cor- 
poration charters  does  not  affect  charter  granting  exclusive  rlipit  to  supply 
gas  for  stated  period. 

Approved  in  Freeport  Water  Co.  v.  Freeport,  180  U.  S.  607,  608,  46 
L.  Ed.  692,  21  Sup.  Ct.  501,  holding  municipal  corporations  may  be  in- 
vested by  statute  with. power  to  bind  themselves  by  irrevocable  contract 
not  to  regulate  water  rates ;  St.  Louis  &  S.  F.  R.  Co.  v.  Cross,  171  Fed. 
489,  applying  rule  to  provisions  of  Oklahoma  Constitution  affecting  for- 
eign railroad  companies;  Mercantile  etc.  De]>osit  Co.  v.  Collins  Park  ft 
B.  R.  Co.,  99  Fed.  817,  819,  holding  Georgia  Constitution,  art.  m,  §  7, 
par.  20,  prohibiting  legislature  authorizing  construction  street  railway 
without  consent  of  corporate  authorities,  latter 's  action  creates  State 
contract;  City  of  Lansing  v.  Michigan  Power  Co.,  183  Mich.  409,  150 
N.  W.  253,  contract  right  to  use  streets  to  supply  electricity  cannot  be 
abrogated  by  State  Constitution;  Santa  Ana  Water  Co.  v.  Buenaven- 
tura, 56  Fed.  345,  holding  California  constitutional  provision  for  fixing 
water  rates  void  as  to  contract  made  prior  to  adoption  of  Constitution; 
Columbus  Water  Co.  v.  Columbus,  48  Kan.  102,  15  L.  R.  A.  856,  28  Pac. 
1098,  upholding  ultra -vires  contract  of  city  with  water  company,  where 
company  had  gone  to  expense  and  furnished  water;  State  v.  Hickman, 
9  Mont.  379,  8  L.  R.  A.  405,  23  Pac.  743,  holding  appropriation  for  sal- 
aries may  be  made  by  Constitution  as  well  as  by  legislation;  generally 
in  People  v.  Chicago  Gas  Trust  Co.,  130  111.  296,  17  Am.  St.  Rep.  335, 
8  L.  R.  A.  506,  22  N.  E.  804,  holding  State's  public  policy  as  to  special 
privileges  may  be  indicated  in  Constitution;  dissenting  opinion  in  In  re 
Ayers,  123  U.  S.  515,  31  L.  Ed.  233,  8  Sup.  Ct.  188,  State  v.  Haworth, 
122  Ind.  505,  7  L.  R.  A.  254,  23  N.  E.  960,  and  Newport  v.  Newport  Light 
Co.,  84  Ky.  179,  all  arguendo. 

Constitutional  prohihition  upon  State  laws,  impairing  ohllgations  of 
contracts,  does  not  restrict  power  of  State  to  protect  public  health,  morals 
or  safety,  as  oue  or  the  other  may  be  involved  in  the  execution  of  such 
contracts. 
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Approved  in  Cincinnati  v.  Louisville  etc.  R.  R.  Co.,  223  U.  S.  400,  56 
L.  Ed.  483,  32  Sup.  Ct.  267,  obligation  of  contract  not  violated  by  appli- 
cation of  law  of  eminent  domain ;  New  York  v.  Van  De  Carr,  199  U.  S. 
558,  50  L.  Ed.  309,  26  Sup.  Ct.  144,  sustaining  sanitary  provision  giving 
board  of  health  discretionary  power  to  grant  or  withhold  permits  to  sell 
milk;  Manigault  v.  Springs,  199  U.  S.  481,  50  L.  Ed.  279,  26  Sup.  Ct. 
127,  holding  owner  not  entitled  to  compensation  where  lands  flooded  by 
erection  of  dam  under  legislative  authority;  New  Orleans  Gaslight  Co. 
v.  Drainage  Commission,  197  U.  S.  459,  49  L.  Ed.  834,  25  Sup.  Ct.  471, 
denying  gas  company's  right  to  recover  money  expended  conforming  sys- 
tem to  new  municipal  drainage  system;  Jacobsen  v.  Massachusetts,  197 
U.  S.  25,  49  L.  Ed.  649,  25  Sup.  Ct.  358,  upholding  act  authorizing  com- 
pulsory vaccination ;  Nolen  v.  Riechman,  225  Fed.  823,  upholding  statute 
establishing  license  and  indemnity  system  for  automobiles  used  in  ''jit- 
ney" service;  Bort  Smith  v.  Hunt,  72  Ark.  564,  102  Am.  St.  Rep.  51, 
66  Ii.  E.  A.  238,  82  S.  W.  166,  contract  between  city  and  electric  com- 
pany prescribing  terms  on  which  latter  may  erect  poles  in  streets  does 
not  invalidate  later  pole  license  ordinance ;  Laurel  Hill  Cemetery  y.  San 
Francisco,  152  Cal.  476,  14  Ann.  Caa.  1080,  27  L.  R.  A.  (N.  S.)  260,  93 
Pac.  74,  grant  of  land  by  city  for  cemetery  does  not  prevent  city  from 
forbidding  further  interments;  Washington  v.  Atlantic  Coast  Line  R. 
Co.,  136  Ga.  647,  38  L.  R.  A.  (N.  S.)  867,  71  S.  E.  1070,  upholding  stat- 
ute providing  that  acceptance  of  benefits  should  not  release  railroad  com- 
pany from  liability  to  injured  employee  as  applied  to  existing  contract 
providing  for  such  exemption ;  Lake  Erie  etc.  R^  R.  Co.  v.  Shelley,  163 
Ind.  44,  71  N.  E.  154,  den3ring  railroad  compensation  for  constructing 
and  maintaining  crossings  and  approaches  because  of  highway  con- 
structed across  tracks;  State  v.  Hyman,  98  Md.  614,  64  L.  R.  A.  637,  57 
Atl.  9,  sustaining  sweat-shop  act  as  to  manufacture  of  clothing  in  tene- 
ment houses;  State  v.  Lane,  126  Minn.  82,  Ann.  Gaa.  1915D,  549,  52 
Ii.  Rb  A.  (N.  S.)  932,  147  N.  "W.  952,  owner  of  personal  property  covered 
by  contract  of  conditional  sale  has  no  vested  right  to  allow  it  to  be  used 
in  maintenance  of  bawdy-house;  Tranbarger  v.  Chicago  etc.  R.  Co.,  250 
Mo.  56,  156  S.  W.  696,  though  charter  of  railroad  permitted  it  to  con- 
struct solid  roadbed,  State  might  subsequently  enact  laws  requiring 
drains  to  carry  oH  surface  water;  American  Tobacco  Co.  v.  Missouri 
Pac.  Ry.  Co.,  247  Mo.  472,  157  S.  W.  530,  city  had  power  to  require 
railroads  to  abolish  grade  crossings;  St.  Louis  Gunning  Advertisement 
Co.  V.  City  of  St.  Louis,  235  Mo.  161, 137  S.  W.  947,  upholding  ordinance 
re$2nilating  size  and  location  of  billboards;  Ex  parte  Ah  Pah,  34  Nev. 
288,  290,  119  Pac.  772,  773,  statute  forbidding  houses  of  ill  fame  near 
schools  is  valid  against  one  conducting  such  house  in  conformity  with 
city  ordinance;  Van  Cleve  v.  Passaic  Valley  Sewerage  Commrs.,  71 
N.  J.  L.  224,  58  Atl.  587,  holding  act  permitting  city  of  Paterson  to 
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empty  serwage  in  Passaic  River  revocable;  Henry  v.  Bartlesville  Gas  etc. 
Co.,  33  Okl.  478,  Ann.  Caa.  1914B,  487,  126  Pac.  727,  franchise  to  lay 
gas-pipes  held  ultra  vires;  Coyle  v.  Smith,  28  Okl.  165,  113  Pac.  962, 
upholding  statute  changing  State  capital;  Hockett  v.  State,  105  Ind. 
257,  55  Am.  Rep.  205,  holding  fact  that  telephones  are  protected  by 
patent  does  not  prevent  State  regulation  of  charges  for  use  thereof; 
Spri^;s'v.  Garrett  Park,  89  Md.  411,  43  Atl.  815,  holding  order  abolish- 
ing cess-pool  not  deprivation  of  property  without  due  process;  Bullard 
y.  Northern  Pac.  Ry.  Co.,  10  Mont.  184,  11  L.  R.  A.  251,  252,  25  Pac.  124, 
as  to  police  power  over  railroads;  Morris  etc.  Ry.  Co.  v.  Orange,  63 
N.  J.  L.  264,  43  Atl.  734,  holding  railroad  not  entitled  to  damages  for 
expense  in  providing  crossing  flagman,  in  accordance  with  jxilice  regu- 
lations. Under  authority  of  principal  case,  following  have  been  held 
within  pK>lice  power,  irrespective  of  contracts:  Mugler  v.  Kansas,  123 
U.  S.  665,  31  L.  EdL  211,  8  Sup.  Ct.  299,  Kansas  law  forbidding  manu- 
facture of  intoxicants  within  State;  New  York  v.  Squire,  145  U.  S.  188, 
36  L.  Ed.  671,  12  Sup.  Ct.  883,  act  requiring  companies  intending  to 
operate  electrical  conductor  to  file  plans  of  proposed  system;  New  York 
etc.  Ry.  Co.  v.  Bristol,  151  U.  S.  567,  38  L.  Ed.  273,  14  Sup.  Ct.  440,  act 
compelling  removal  of  grade  crossings ;  St.  Louis  etc.  Ry.  Co.  v.  Mathews, 
165  U.  S.  23,  41  L.  Ed.  620,  17  Sup.  Ct.  251,  statute  making  railroads 
liable  for  fires  communicated  by  locomotives;  Millbum  v.  South  Orange, 
55  N.  J.  L.  262,  26  Atl.  77,  act  forbidding  use  of  lands  for  sewage  pur- 
poses; Newark  v.  Watson,  56  N,  J.  L.  673,  24  L.  R.  A.  849,  29  Atl.  489, 
act  prohibiting  interment  in  lands  held  solely  for  burial  purposes;  dis- 
senting opinion  in  Bowman  v.  Chicago  etc.  Ry.  Co.,  125  U.  S.  517,  31 
L.  Ed.  718,  8  Sup.  Ct.  711,  majority  holding  Iowa  law  forbidding  com- 
mon carriers  to  bring  intoxicants  into  State  unconstitutional ;  dissentin? 
opinion  in  Wright  v.  Hart,  182  N.  Y.  354,  2  L.  R.  A.  (N,  S.)  338,  75  N.  E, 
413,  majority  declaring  unconstitutional  act  requiring  detailed  inventory 
five  days  before  sale  and  notice  to  creditors. 

Distinguished  in  Baltimore  etc.  R.  Co.  v.  Waters,  105  Md.  420,  12 
L.  R.  A.  (N.  S.)  326,  66  Atl.  693,  legislature  could  not  forbid  construc- 
tion of  steam  railroad  within  certain  territory  in  violation  of  charter 
riglits  of  existing  company;  Attorney  General  v.  Fitchburg  Ry.  Co.,  142 
Mass.  41,  6  N.  E.  855,  holding  State  railroad  commissioner  cannot  make 
order  violating  contract  with  railroad. 

Municipality's  power  to  define,  prevent  and  abate  nuisance.  Note, 
36  L.  R.  A.  613. 

Power  of  State  legislature  to  grant  perpetual  immunity  from  taxa- 
tion.   Note,  72  Am.  Dec.  684. 

Power  of  court  to  determine  validity  of  municipal  franchise  in 
action  to  enjoin  commission  of  acts  thereunder.  Note,  Ajm.  Gas. 
1914B,  490. 
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Condemnation  of  shares  of  minority  stoekholders.    Note,  1  L.  R.  A. 
(N.  S.)  612,  613. 

Invalidity  of  contracts  in  restraint  of  trade.    Note,  6  E.  0.  B.  452. 

Miscellaneons.  Cited  in  Detroit  v.  Detroit  Citizens'  St.  R.  R.  Co.,  184 
U.  S.  382,  46  L.  Ed.  305,  22  Sup.  Ct.  416,  holding  legislature,  not  pro- 
hibited by  constitutional  provisions,  may  authorize  municipality  to  con- 
tract with  street  railway  as  to  fares,  binding  during  specified  period; 
McConnell  v.  Arkansas  Brick  Mfg.  Co.,  70  Axk.  680,  591,  593,  69  S.  W. 
563,  568,  569,  holding  contract  by  superintendent  of  penitentiary,  ap- 
proved by  penitentiary  commissioners,  to  furnish  convict  labor,  not 
invalid  though  extending  beyond  officer's  term. 

115  V.  S.  674-683,  29  Ii.  Ed.  625,  6  Snp.  Ot  273,  NEW  OBXEAN8  WATEB 
WOBK8  CO.  y.  BIVEBS. 

Bight  to  dig  up  and  nse  dty  streets  for  purpose  of  placing  pipes  to 
supply  dty  with  water  is  a  franchise  belonging  to  State,  grantable  to  sudi 
persons  or  corporations,  and  upon  such  terms,  as  she  deems  best  for  public 
interest 

Approved  in  Water,  Light  &  Gas  Co.  v.  City  of  Hutchinson,  144  Fed. 
264,  declaring  ultra  yires  contract  entered  into  by  city,  giving  corpora- 
tion exclusive  right  to  use  streets ;  Westminster  Water  Co.  v.  Mayor  etc. 
of  Westminster,  98  Md.  556,  557,  103  Am.  St.  Bep.  424,  64  L.  B.  A.  630, 
56  AtL  992,  declaring  contract  between  city  and  water  company  to  an- 
nually levy  taxes  and  pay  proceeds  to  company  ultra  vires;  May  v.  City 
of  Gothenburg,  88  Neb.  775, 130  N.  W.  567,  legislature  held  not  to  have 
conferred  on  city  right  to  grant  exclusive  telephone  franchise;  Town  of 
Kearny  v.  Mayor  etc.  of  Jersey  City,  78  N.  J.  L.  83,  73  Atl.  112,  quaere, 
whether  State  can  give  municipality  monopoly  of  supply  of  water  within 
its  bounds;  Skaneateles  Water  Works  Co.  v.  Village  of  Skaneateles,  161 
N.  Y.  166,  55  N.  E.  565,  holding  it  being  optional  under  Laws  1875,  c.  181 
(N.  Y.),  whether  water  commissioners  acquire  properties,  existing  water 
company  caigiot  compel  purchase  or  condemnation  of  its  property; 
Mitchell  V.  Tulsa  Water  etc.  Co.,  21  Okl.  263,  95  Pac.  968,  right  held 
to  have  been  conferred  by  Congress  upon  cities  of  Indian  Territory; 
State  V.  East  Fifth  Street  Ry.  Co.,  140  Mo.  549,  62  Am.  St.  Rep.  748, 
38  L.  R.  A.  221,  41  S.  W.  957,  holding  franchise  an  executed  contract 
on  part  of  State,  forfeitable  for  condition  broken;  dissenting  opinions 
in  Danville  v.  DanviUe  Water  Co.,  178  111.  317,  53  N.  E.  125,  majority 
denying  power  of  city  authorizing  construction  of  waterworks,  to  bind 
itself  to  certain  rates  for  thirty  years;  Clark  v.  Louisville  Water  Co., 
90  Ky.  529, 14  S.  W.  505,  majority  holding  act  exempting  water  company 
unconstitutional,  though  city  owned  stock  thereof;  Los  Angeles  Water 
Co.  T.  LoB  Angeles,  88  Fed.  730,  arguendo. 
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Business  of  supplying  water  to  dty  1)eing  a  pa1)lic  one,  grant  of  fran- 
chise therefor  may  he  accompanied  hy  ezclusive  privileges  to  grantee. 

Approved  in  Mercantile  etc.  Deposit  Co.  v.  Collins  Park  &  B.  R.  Co., 
99  Fed.  816,  817,  819,  820,  holding  Ga.  Const.,  art.  Ill,  §  7,  par.  20,  pro- 
hibiting legislature  authorizing  construction  of  street  railway  without 
consent  of  corporate  authorities,  latter 's  action  creates  State  contract; 
Mayor  etc.  of  .Wilmington  v.  Addicks,  8  Del.  Ch.  343,  43  Atl.  304,  gas 
company  is  ** incorporation  for  public  improvement";  Santa  Ana  Water 
Co.  V.  Buenaventura,  56  Fed.  349,  holding  town  may  contract  to  surren- 
der right  to  fix  water  rates ;  Mayor  of  Wilmington  v.  Addicks,  7  Del.  Ch. 
66,  43  Atl.  304,  holding  gas  company  a  **  corporation  for  public  improve- 
ment, ' '  within  constitutional  limitation  of  period  of  incorporation ;  New- 
port V.  Newport  Light  Co.,  84  Ky.  180,  holding  city  with  power  to 
maintain  gasworks,  may  grant  corporation  exclusive  right  to  supply  g&a ; 
Davenport  v.  Kleinschmidt,  6  Mont.  532,  13  Pac.  265,  and  Brenham  v. 
Water  Co.,  67  Tex.  564,  4  S.  W.  155,  denying  power  of  city,  in  absence 
of  legislative  permission,  to  grant  exclusive  right  to  supply  water;  Pat- 
terson V.  WoUmann,  5  N.  D.  617,  33  L.  R.  A.  540,  67  N.  W.  1044,  uphold- 
ing act  authorizing  counties  to  grant  exclusive  ferry  privileges;  Park- 
hurst  V.  Capital  City  Ry.  Co.,  23  Or.  474,  32  Pac.  305,  holding,  without 
special  legislative  permission,  city  cannot  grant  exclusive  privileges. 

Distinguished  in  Bilrmingham  etc.  Ry.  Co.  v.  Birmingham  St.  Ry.  Co., 
79  Ala.  474,  58  Am.  Rep.  618,  denying  municipal  power  to  grant  exclu- 
sive perpetual  franchise  to  run  railway  on  designated  streets;  Indian- 
apolis St.  Ry.  Co.  V.  Citizens'  St.  Ry.  Co.,  127  Ind.  389,  8  L.  B.  A.  547, 
24  N.  E.  1060,  holding  city  cannot  grant  exclusive  right  to  railway  to 
occupy  its  streets. 

Charter  granting  exclusive  right  to  lay  pipes  tn  streets  and  to  sop^ 
dty  with  water  for  certain  period  is,  when  proceeded  under,  a  contract, 
obligation  of  which  cannot  be  impaired  by  subsequent  State  legislation  or 
change  in  Constitution;  hence  subsequent  grant  to  Individual  of  right  to  lay 
pipes  to  supply  his  premises  is  invalid. 

Approved  in  Russell  v.  Sebastian,  233  U.  S.  204,  Ann:  Cas.  1914C, 
1282,  58  L.  Ed.  921,  34  Sup.  Ct.  517,  grant  resulting  from  acceptance  of 
permission  contained  in  State  Constitution  to  lay  pipes  in  city  streets 
for  gas  or  water  is  protected  from  impairment;  Mayor  &  Alderman  v. 
Vicksburg  Waterworks  Co.,  206  U.  S.  508,  51  L.  Ed.  1160,  27  Sup.  Ct. 
762,  upholding  contract  with  water  company  fixing  maximum  rates  for 
thirty  years;  Detroit  v.  Detroit  Citizens'  St.  R.  R.  Co.,  184  U.  S.  382, 
46  L.  Ed.  606,  22  Sup.  Ct.  416,  holding  legislature,  not  prohibited  by 
constitutional  provisions,  may  authorize  municipality  to  contract  with 
street  railway  as  to  fares,  binding  during  specified  period;  Freeport 
Water  Co.  v.  Freeport,  180  U.  S.  593,  607,  45  L.  Ed.  686,  692,  21  Sup.  Ct. 
496,  holding  municipal  corporations  may  be  invested  by  statute  with 
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power  to  bind  themselves  by  irrevocable  contract  not  to  regulate  water 
rates;  Iowa  Telephone  Co.  v.  City  of  Keokuk,  226  Fed.  91,  holding  void 
ordinances  interfering  with  use  of  streets  by  telephone  company  and 
r^ulating  its  rates;  Kansas  Natural  Gas  Co.  v.  Haskell,  172  Fed.  567, 
holding  void  statute  prohibiting  transportation  of  natural  gas  outside 
of  State;  Boise  City  Artesian  Hot  etc.  Cold  Water  Co.  v.  Boise  City,  123 
Fed.  236,  59  C.  C.  A.  236,  holding  though  city  contracted  from  year  to 
year  for  water  supply  and  paid  for  same,  gives  company  no  right  to 
continued  payment  after  contracts  have  expired;  American  Waterworks 
&  Guarantee  Co.  v.  Home  Water  Co.,  115  Fed.  179,  holding  city  legally 
empowered  to  contract  for  water  supply  and  grant  exclusive  franchise 
to  use  its  streets  for  such  purposes,  same  is  irrevocable  during  term; 
Moore  v.  New  Orleans  Water  Co.,  114  Fed.  381,  holding  water  mains 
and  pipes,  as  laid  in  public  streets  of  New  Orleans  and  forming  part 
of  waterworks  system,  are  the  property  of  waterworks'  company;  Little 
Falls  etc.  Water  Co.  v.  Little  Falls,  102  Fed.  667,  holding  thirty  years 
not  unreasonable  time  for  running  of  contract  for  supplying  city  with 
water,  erection  and  maintenance  of  expensive  plant  by  other  party  in- 
volved; City  of  Bessemer  v.  Bessemer  Waterworks,  152  Ala.  406,  44 
South.  667,  city  may  contract  with  water  company  for  rates  at  which 
water  shall  be  supplied  to  its  citizens  for  a  definite  period ;  City  of  Gads- 
den V.  Mitchell,  145  Ala.  157,  117  Am.  St.  Rep.  20,  6  L.  R.  A.  (N.  S.) 
781,  40  South.  558,  upholding  contract  of  city  granting  franchise  for 
constructing  and  operating  waterworks ;  Hot  Springs  Elect.  Light  Co.  v. 
Hot  Springs,  70  Ark.  303,  67  S.  W.  762,  holding  franchise  granted  to 
electric-light  company  which  expended  large  sums  in  making  improve- 
ments cannot  afterward  be  subjected  to  make  compensation  for  pole 
ground;  City  of  Lansing  v.  Michigan  Power  Co.,  183  Mich.  417,  150 
N.  W.  255,  statutory  grant  of  use  of  streets  for  transmission  of  elec- 
tricity is  at  least  for  life  of  corporation  accepting  it;  Pennsylvania 
Water  Co.  v.  City  of  Pittsburg,  226  Pa.  634,  75  Atl.  948,  borough  could 
not  construct  its  own  waterworks  after  it  had  granted  franchise  to  com- 
pany to  supply  water;  Benwood  v.  Wheeling  Ry.  Co.,  53  W.  Va.  478,  44 
S.  E.  277,  holding  statutory  requirement  of  notice  to  be  given  by  pub- 
lication for  thirty  days  in  some  newspaper  of  general  circulation  suffi- 
ciently complied  with  by  weekly  issues;  Clarksburg  Electric  Light  Co. 
▼.  City  of  Clarksbui^,  47  W.  Va.  745,  35  S.  E.  996,  holding  franchise  by 
city  to  intended  corporation  to  use  streets  for  public  use  is  valid  though 
corporation  is  subsequently  chartered  and  accepts  grant;  Tammany 
Water  Works  v.  New  Orleans  Water  Works,  120  U.  S.  65,  67,  30  L.  Ed. 
563,  664,  7  Sup.  Ct.  406,  407,  following  rule;  City  Ry.  Co.  v.  Citizens' 
St.  Ry.  Co.,  166  U.  S.  563,  41  L.  Ed.  1116,  17  Sup.  Ct.  655,  holding  grant 
of  exclusive  privileges  to  street  railroad  invalidated  subsequent  fran- 
chise to  another;  WftUa  Walla  v.  Walla  Walla  Water  Co.,  172  U.  S.  9, 
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43  L.  Ed.  841,  19  Sup.  Ct.  81,  holding  erection  of  waterworks  by  city, 
impairment  of  contract  with  company;  New  Orleans  Water  Co.  v.  Ernst, 
32  Fed.  6,  following  rulej  Santa  Ana  Water  Co.  v.  Buenaventura,  56 
Fed.  345,  holding  California  constitutional  provision  for  fixing  water 
rates  void  as  to  contract  made  prior  to  adoption  of  Constitution;  Citi- 
zens' St.  Ry.  V.  City  Ry.  Co.,  56  Fed.  751,  holding  ordinance  granting 
right  to  build  street  railway,  after  acceptance  by  company,  constitutes 
contract;  Baltimore  Trust  etc.  Co.  v.  Baltimore,  64  Fed.  160,  holding 
municipality  may,  by  ordinance,  make  irrepealable  contract  for  use  of 
streets  by  railway ;  Africa  v.  Mayor  etc.  of  Knoxville,  70  Fed.  734,  hold- 
ing municipality  cannot  withdraw  consent  to  use  of  streets  actually  in- 
cluded in  railway's  route;  Westerly  Water  Co.  v.  Westerly,  76  Fed.  189, 
holding  construction  of  waterworks  by  town,  after  granting  exclusive 
franchise,  impairment  of  contract;  Cleveland  City  Ry.  Co.  v.  Cleveland, 
94  Fed.  395,  holding  city  ordinance  granting  franchise  to  street  railway, 
when. accepted,  a  contract;  Iron  Mountain  Ry.  Co.  v.  Memphis,  96  Fed. 
126,  129,  37  C.  C.  A.  '410,  holding  passage  of  resolution  declaring  for- 
feiture of  contract  with  railroad  threatened  violation  of  constitutional 
rights ;  Columbus  Water  Co.  v.  Columbus,  48  Kan.  102,  16  L.  R.  A.  856, 
28  Pac.  1098,  upholding  ultra  vires  municipal  contract  with  water  com- 
pany, where  latter  had  gone  to  expense  and  furnished  water;  Schuster 
V.  Weiss,  114  Mo.  173,  19  L.  R.  A.  187,  21  S.  W.  443,  holding  sureties' 
contract  cannot  be  changed  by  change  in  laws  r^^lating  appeal ;  Wheat 
V.  City  Council  of  Alexandria,  88  Va.  743,  14  S.  E.  673,  holding  ordi- 
nance making  right  to  open  streets  dependent  on  mayor's  will  invalid 
as  to  previously  chartered  company;  dissenting  opinion  in  Fei^us  Falls 
V.  Fergus  Falls  Water  Co.,  72  Fed.  877,  879,  19  C.  C.  A,  212,  majority 
holding  allegation  that  city  resolution  was  law  impairing  contract  mere 
surplusage. 

Distinguished  in  New  York  Electric  Lines  Co.  v.  Empire  City  Subway 
Co.,  235  U.  S.  192,  Ann.  Oaji.  1916A,  906,  59  L.  Ed.  191,  35  Sup.  Ct.  72, 
franchise  to  lay  electric  conductors  in  streets  may  be  revoked  for  non- 
exercise;  Madera  Waterworks  v.  City  of  Madera,  185  Fed.  283,  consti- 
tutional provision  giving  anyone  right  to  use  streets  for  laying  gas  or 
water  pipes  does  not  confer  exclusive  franchise  on  water  company;  Til- 
lamook Water  Co.  v.  Tillamook  City,  139  Fed.  406,  denying  contract  be- 
tween city  and  water  company  violated  by  competing  municipal  plant; 
State  V.  Des  Moines  City  Ry.  Co.,  159  Iowa,  296,  140  N.  W.  452,  under 
statute,  city  cannot  grant  perpetual  franchise  for  street  railroad;  Leg- 
gett  V.  Detroit,  137  Mich.  253,  100  N.  W.  569,  denying  city's  power  to 
except  land,  exempting  other  land  of  grantor  from  future  street  assess- 
ments; Sammons  v.  Kearney  Power  etc.  Co.,  77  Neb.  589,  8  L.  R.  A. 
(N.  S.)  404,  110  N.  W.  311,  where  corporation  owes  duty  to  public  gen- 
erally, it  cannot  bind  itself  to  serve  one  person  to  the  exclusion  of 
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others;  Public  Service  Gas  Co.  v.  Board  of  Public  Utility  Commrs.,  84 
N.  J.  L.  481,  87  Atl.  659,  in  fixing  gas  jates,  nonexclusive  franchise 
should  not  be  included  in  property  on  which  company  is  entitled  to  a 
return ;  German  Ins.  Co.  v.  Commonwealth,  141  Ky.  612,  133  S.  W.  795, 
upholding  statute  providing  for  escheat  to  State  of  land  held  by  coTpo- 
rations  which  ia  not  necessary  for  their  business ;  Petersburg  v.  Peters- 
burg Aqueduct  Co.,  102  Va.  659,  47  S.  E.  849,  upholding  city's  power 
to  prohibit  existing  water  company  from  digging  up  and  obstructing 
streets  to  extend  system ;  City  of  Manitowoc  v.  Manitowoc  &  Northern 
Traction  Co.,.  145  Wis.  27,  140  Am.  St.  Rep.  1056,  129  N.  W.  930,  con- 
tract of  city  fixing  rates  of  interurban  road  held  to  be  subject  to  State 
revision;  New  Orleans  Water  Works  Co.  v.  Louisiana  Sugar  Refining 
Co.,  125  U.  S.  32,  31  L.  Ed.  612,  8  Sup.  Ct.  749,  holding  court  bound  by 
Louisiana  decision,  holding  grant  to  individual  within  exception  in  char- 
ter; Stein  V.  Bienville  Water  Co.,  141  U.  S.  77,  79,  85  L.  Ed.  626,  627,  U 
Sup,  Ct.  895,  896,  holding  exclusive  grant  to  supply  water  from  desig- 
nated source  not  violated  by  grant  to  another  to  supply  from  different 
source ;  Pearsall  v.  Great  Northern  Ry.  Co.,  161  U.  S.  663,  40  L.  Ed.  844, 
16  Sup.  Ct.  709  (reversing  73  Fed.  936),  holding  unexecuted  charter 
power,  unessential  to  main  object  of  grant,  revocable;  New  Orleans 
Water  Works  v.  New  Orleans^  164  U.  S.  474,  475,  41  L.  Ed.  521,  17  Sup. 
Ct.  162,  164,  holding  city  council  cannot  be  restrained  from  passing  or- 
dinances alleged  to  impair  contracts;  Wabash  Ry.  Co.  v.  Defiance,  167 
U.  S.  100,  42  L.  Ed.  93,  17  Sup.  Ct.  752,  upholding  municipal  power  to 
change  street  grades  after  authorizing  erection  of  bridges ;  Grand  Rapids 
Electric  Light  etc.  Co.  v.  Grand  Rapids  Edison  Electric  Light  etc.  Co., 
33  Fed.  669,  holding. city  could  not  grant  exclusive  use  of  streets  for 
poles  and  wires  for  fifteen  years ;  Hamilton  Gas-Light  etc.  Co.  v.  Hamil- 
ton, 37  Fed.  838,  holding  erection  of  gasworks  by  city  authority  does  not 
preclude  city  from  building  its  own;  Rockland  Water  Co.  v.  Camden 
etc.  Water  Co.,  80  Me.  568,  1  L.  B.  A.  396,  15  Atl.  790,  upholding  char- 
ter to  another  company,  exclusive  privilege  not  being  expressly  granted 
first ;  Syracuse  Water  Co.  v.  Syracuse,  116  N.  Y.  174,  5  L.  B.  A.  549,  22 
N.  E.  382,  holding  water  company's  grant  not  exclusive;  Allen  v.  For- 
rest, 8  Wash.  704,  24  L.  B.  A.  608,  36  Pac.  972,  holding  act  giving  im- 
prover of  tide-lands  preferred  right  to  purchase  not  a  contract. 

Departed  from  in  New  Orleans  Water  Works  Co.  v.  Southern  Brew- 
ing Co.,  36  Fed.  834,  835  (but  see  dissenting  opinion,  836),  following 
subsequent  Louisiana  decision,  upholding  life  grant  to  individual. 

Constitutionality  of  statutes  granting  exclusive  rights  or  privil^es. 
Note,  1  Ann.  Gas.  848. 

Impairment  of  ordinance  granting  privilege  as  impairment  of  con- 
tract obligation.    Note,  3  Ann.  Gas.  88,  90. 
Xni— 10 
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Privilege  of  using  streets  as  contract  within  provision  against  im- 
pairing obligation.    Note,  50  L.  R.  A.  145. 

Establishment  and  regulation  of  municipal  water  supply.    Note,  61' 
L.  R.  A.  84. 

Constitutional  prohibition  upon  State  laws  Impairing  contracts  does 
not  restrict  power  of  State  to  protect  public  health,  morals  or  safety;  hence 
grant  of  exclusive  privilege  of  supplying  water  does  not  prevent  State  from 
making  regulations  securing  uninterrupted  use  of  streets  to  public  or  pre- 
venting distribution  of  unwholesome  water. 

Approved  in  Cox  v.  Revelle,  126  Md.  585,  L.  R.  A.  1915S,  443,  94  Atl. 
205,  upholding  statute  subjecting  oyster-beds  to  condemnation;  North- 
western Xel.  Exch.  Co.  V.  City  of  Minneapolis,  81  Minn.  146,  83  N.  W. 
529,  holding  municipal  council  has  undoubted  right  of  police  power  to 
order  telegraph  wires  placed  under  ground,  if  public  interests  require  it ; 
Knoxville  v.  Knoxville  Water  Co.,  107  Tenn.  679,  64  S.  W.  1083,  hold- 
ing in  absence  of  express  legislative  authorization,  city  could  not  bind  it- 
self to  a  fixed  water  rate  in  derogation  of  its  police  power;  St.  Louis 
etc.  Ry.  Co.  v.  Mathews,  165  U.  S.  23,  41  L.  Ed.  620,  17  Sup.  Ct.  251, 
upholding  statute  making  railroads  liable  for  fires  communicated  by 
locomotives;  Stein  v.  Bienville  Water  Co.,  34  Fed.  152,  holding  grant 
of  exclusive  right  to  supply  water,  not  relinquishment  of  police  power; 
Stehmeyer  v.  City  Council  of  Charleston,  53  S.  C.  279,  31  S.  E.  330, 
arguendo. 

Distinguished  in  McCandless  v.  Richmond  etc.  R.  Co.,  38  S.  C.  109, 
18  L.  R.  A.  442,  16  S.  E.  430,  holding  act  making  railroads  responsible 
for  fires  communicated  by  locomotives  not  within  police  power. 

115  U.  S.  683-700,  29  L.  Ed.  510,  6  Sup.  Ot.  265,  liOXJISVUJS  OA8  OO.  T. 
CITIZENS'  QAS  LIQHT  CO. 

Services  rendered  in  supplying  gas  to  municipality  and  Inhabltantff 
thereof  constitute  such  public  services  as,  under  Kentucky  Constitution, 
authorize  legislature  to  grant  exclusive  privileges. 

Approved  in  Odd  Fellows'  Cemetery  Assn.  v.  San  Francisco,  140  Cal. 
235,  73  Pac.  990,  holding  San  Francisco  ordinance  prohibiting  intening 
dead  bodies  in  any  cemetery  within  city  is  proper  regulation  not  in  con- 
flict with  general  laws;  Overshiner  v.  State,  156  Ind.  193,  59  N.  E.  470, 
holding  legislature  having  no  constitutional  authority  to  confer  police 
power  on  private  corporation.  Acts  1899,  p.  479,  Indiana,  regarding  den- 
tal examiners  is  unconstitutional;  Independent  School  Dist.  v.  Le  Mars 
City  Water  etc.  Co.,  131  Iowa,  19,  10  L.  R.  A.  (N.  S.)  859,  107  N.  W. 
946,  owner  of  franchise  to  furnish  water  required  to  furnish  water  at 
rate  specified  for  sewer  system  which  did  not  exist  when  contract  was 
made;  Skaneateles  Water  Works  Co.  v.  Village  of  Skaneateles,  101  N.  Y. 
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167,  55  N.  E.  566,  holding  it  being  optional  nnder  Laws  1875,  c.  181 
(N.  Y.),  whether  water  commissioners  acquire  properties,  existing  water 
company  cannot  compel  purchase  or  condemnation  of  its  property; 
Clarksbui^  Electric  Light  Co.  v.  City  of  Clarksburg,  47  W.  Va.  742,  36 
S.  E.  996,  holding  franchise  by  city  to  intended  corporation  to  use  streets 
for  public  use  is  valid,  though  corporation  is  subsequently  chartered  and 
accepts  grant;  City  of  Madison  v.  Madison  Gas  etc.  Co.,  129  Wis.  264, 
116  Aju.  St.  Bep:  944,  9  Ann.  Gas.  819,  8  L.  E.  A.  (N.  S.)  629,  108 
N.  W.  67,  in  absence  of  legislation  fixing  rate,  gas  company  must  render 
service  at  reasonable  price;  Gibbs  v.  Baltimore  Consolidated  Gas  Co., 
130  U.  S.  408,  32  L.  Ed.  984,  9  Sup.  Ct.  667,  and  Chicago  Gas  etc.  Co. 
V.  People's  Gas  etc.  Co.,  121  111.  639,  2  Am.  St.  Rep.  129,  13  N.  E.  172, 
both  holding  gas  company  cannot,  by  contract  with  another,  disable 
itself  from  performing  duty  to  public;  United  States  v.  Freight  Assn., 
166  U.  S.  333,  41  L.  Ed.  1025,  17  Sup.  Ct.  666,  holding  railroads  public 
corporations;  Pensacola  Gas  Co.  v.  Pensacola,  33  Fla.  336, 14  South.  830,. 
holding  grant  strictly  constroable  against  grantee;  Newport  v.  Newport 
Light  Co.,  84  Ky.  180,  holding  city  with  power  to  maintain  gasworks 
may  grant  corporation  exclusive  right  to  supply  gas ;  Davenport  v.  Klein- 
schmidt,  6  Mont.  632,  13  Pac.  265,  denying  power  of  city,  in  absence 
of  legislative  permission,  to  grant  exclusive  right  to  supply  water; 
Haugen  v.  Albina  Light  etc.  Co.,  21  Or.  418,  14  L.  E.  A.  426,  28  Pac. 
246,  holding  duty  of  supplying  water  to  any  inhabitant  enforceable  by 
mandamus ;  Parkhurst  v.  Capital  City  Ry.  Co.,  23  Or.  474,  32  Pac.  305, 
holding  special  legislative  permission  essential  to  power  of  city  to  grant 
exclusive  rights ;  Crumley  v.  Watauga  Water  Co.,  99  Tenn.  426,  41  S.  W. 
,1060,  holding  water  company  cannot  refuse  to  supply  water  because 
applicant  owes  it  money ;  dissenting  opinion  in  Clark  v.  Louisville  Water 
Co.,  90  Ky.  629,  14  S.  W.  505,  majority  holding  act  exempting  water 
company  unconstitutional,  though  city  owned  stock  thereof. 

Distinguished  in  Watauga  Water  Co.  v.  Wolfe,  99  Tenn.  431,  63  Am. 
St.  Rep.  842,  41  S.  W.  1061,  holding  water  company  may  refuse  to  sup- 
ply applicant  refusing  to  agree  to  reasonable  rules;  dissenting  opinion 
in  State  v.  Haworth,  122  Ind.  506,  7  L.  R.  A.  254,  23  N.  E.  960,  majority 
upholding  State  school-book  contract;  Louisville  Ry.  Co.  v.  Louisville 
Fire  etc.  Assn.,  151  Ky.  651,  Ann.  Gas.  1915A,  89,  43  L.  R.  A.  (N.  S.) 
600,  T162  S.  W.  802,  fire  and  life  protective  association,  supported  by 
insurance  companies,  is  not  engaged  in  ''public  service." 

Wliether  alleged  contract  arises  from  State  legielatlon,  by  agreement 
with  State's  agents,  by  its  authority,  or  by  stipulations  between  individuals 
exclusively.  Supreme  Court  must,  upon  its  own  judgment,  independently  of 
State  adjudications,  decide  whether  there  exists  a  contract  within  constitu- 
tional protection. 
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Approved  in  Kansas  City  Southern  Ry.  Co.  v.  C.  H.  Albers  Comm. 
Co.,  223  U.  S.  593,  56  L.  Ed.  566,  32  Sup.  Ct.  316,  reaffirming  rule;  Brad- 
ley V.  Liffhtcap,  195  U.  S.  23,  49  L.  Ed.  75,  24  Sup.  Ct.  748,  declaring 
due  process  of  law  denied,  act  construed  by  court  to  defeat  rights  of 
mortgagee  in  possession  upon  failure  to  comply  therewith ;  Terra  Haute 
etc.  R.  R.  Co.  V.  Indiana,  194  U.  S.  589,  48  L.  Ed.  1129,  24  Sup.  Ct.  767, 
reviewing  State  decision,  enforcing,  under  erroneous  construction,  char- 
ter obligation  to  pay  surplus  profits;  Stearns  v.  Minnesota  ex  rel.  Marr, 
179  U.  S.  233,  45  L.  Ed.  170,  21  Sup.  Ct.  77,  holding  validity  of  State 
contract  matter  upon  which  Federal  Supreme  Court  exercises  independ- 
ent judgment,  though  it  may  lean  toward  State  court's  interpretation  of 
its  Constitution;  California  Reduction  Co.  v.  Sanitary  Reduction  Works, 
126  Fed.  38,  61  C.  C.  A.  91,  holding  under  State  Const.,  art.  XI,  §  11, 
municipality  of  San  Francisco  has  power  to  regulate  disposition  of  all 
garbage,  likewise  to  contract  with  others  to  perform  that  duty;  Lehigh 
Water  Co.  v,  Easton,  121  U.  S.  392,  80  L.  Ed.  1060,  7  Sup.  Ct.  918,  Bryan 
v.  Board  of  Education,  151  U.  S.  650,  38  L.  Ed.  802,  14  Sup.  Ct.  469, 
and  Mobile  etc.  Ry.  Co.  v.  Tennessee,  153  U.  S.  495,  88  L.  Ed.  797,  14 
Sup.  Ct.  971,  all  following  rule;  Douglas  v.  Kentucky,  168  U.  S.  602, 
42  L.  Ed.  557,  18  Sup.  Ct.  204,  holding  lottery  grant  not  a  contract; 
Saginaw  Gas  Light  Co.  v.  Saginaw,  28  Fed.  532,  holding  suits  upon  con- 
flicting legislative  grants  cognizable  in  Federal  courts;  United  States 
v.  Union  Pac.  Ry.  Co.,  160  U.  S.  37,  40  L.  Ed.  882,  16  Sup.  Ct.  204, 
arguendo. 

Distinguished  in  Bacon  v.  Texas,  163  U.  S.  219,  41  L.  Ed.  187,  16  Sup. 
Ct.  1028,  dismissing  writ  where  State  court  based  decision  on  State 
question. 

Act  amending  charter  of  gas  company  under  the  reserve  power  to  alter, 
and  providing  that  charter  shall  not  thereafter  be  altered  without  concur- 
rence of  company  and  city,  waives  absolute  power  of  State  to  alter  charter. 

Approved  in  Citizens'  Sav.  Bank  v.  Owensboro,  173  U.  S.  647,  48 
L.  Ed.  840,  19  Sup.  Ct.  534,  mere  grant  of  tax  immunity  for  stated  j^ime 
is  not  a  contract. 

Distinguished  in  Louisville  Water  Co.  v.  Clark,  143  U.  S.  14,  86  L.  Ed. 
59,  12  Sup.  Ct.  350,  exemption  from  taxation  granted  Louisville  Water 
Company  by  Kentucky  act  of  1882  was  withdrawn  by  General  Revenue 
Statute  of  1886 ;  Covington  v.  Kentucky,  173  U.  S.  239,  43  L.  Ed.  67^,  19 
Sup.  Ct.  386,  holding  provision  for  exemption  of  city  waterworks  not 
irrevocable. 

Charted  granting  exdusiye  rictht  of  laying  pipes  and  supplying  gas  to 
city  for  certain  period  constitutes  contract  between  State  and  company 
within  constitutional  protection;  hence  charter  to  another  company  during 
said  period  is  inoperative. 
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Approved  in  Cumberland  Gaslight  Co.  v.  West  Virginia  &  Mai-yland 
Gas  Co.,  182  Fed.  670,  whether  competition  between  gas  companies  shall 
be  permitted  is  question  for  legislature  to  answer;  Mercantile  Trust  & 
Deposit  Co.  V.  Columbus  Water  Works  Co.,  130  Fed.  184,  and  Columbia 
Ave.  Sav.  Fund  etc.  Co.  v.  Dawson,  130  Fed.  173,  both  enjoining  city 
from  issuing  bonds  and  constructing  competing  system  of  waterworks; 
American  Waterworks  &  Guarantee  Co.  v.  Home  Water  Co.,  115  Fed. 
179,  holding  city  legally  empowered  to  contract  for  water  supply  and 
grant  exclusive  franchise  to  use  its  streets  for  such  purposes,  same  is 
irrevocable  during  term;  Anoka  Waterworks  v.  Anoka,  109  Fed.  584, 
holding  repealing  ordinances  casting  cloud  upon  waterworks  of  com- 
plainant, equity  has  jurisdiction  to  annul  such  in  the  protection  insured 
by  former  ordinance ;  Little  Falls  etc.  Water  Co.  v.  Little  Falls,  102  Fed. 
667,  holding  thirty  years  not  unreasonable  time  for  running  of  conti-act 
for  supplying  city  with  water,  erection  and  maintenance  of  expensive 
plant  by  other  party  involved;  City  of  Gadsden  v.  Mitchell,  145  Ala. 
157,  117  Am.  St.  Bep.  20,  6  L.  R.  A.  (N.  S.)  781,  40  South.  558,  uphold- 
ing contract  of  city  granting  franchise  for  constructing  and  operating 
waterworks;  Deposit  Bank  of  Owensboro  v.  Daviess  County,  102  Ky. 
187,  39  S.  W.  1033,  holding  acceptance  of  act  1886,  by  State  banks  char- 
tered prior  to  1856,  was  surrendering  of  any  immunity  from  increased 
taxation  which  their  charters  gave  them;  Africa  v.  Mayor  etc.  of  Knox- 
ville,  70  Fed.  737,  holding  charter  granting  use  of  streets  to  railway 
irrevocable  when  acted  on;  Los  Angeles  Water  Co.  v.  Los  Angeles,  88 
Fed.  734,  holding  city  cannot  reduce  water  rates  below  minimum  pro- 
vided in  charter;  Columbus  Water  Works  Co.  v.  Columbus,  48  Kan. 
102,  15  L.  B.  A.  356,  28  l^ac.  1098,  upholding  ultra  vires  municipal  con- 
tract with  water  company,  under  which  city  had  received  water;  Com- 
monwealth V.  Farmers'  Bank,  97  Ky.  626,  31  S.  W.  1021,  holding  banks' 
acceptance  of  provisions  of  law,  providing  for  partial  exemption,  con- 
stituted contract;  see  dissenting  opinion  in  State  v.  City  of  Hamilton, 
47  Ohio  St.  81,  23  N.  E.  941,  majority  holding  erection  of  municipal 
gas  plant  does  not  deprive  company  of  property;  Board  of  Administra- 
tors of  Charity  Hospital  v.  New  Orleans  Gas  Light  Co.,  40  La.  Ann. 
386,  4  South.  436,  McCandless  v.  RichmonsZ  etc.  Ry.  Co.,  38  S.  C.  109, 
IS  L.  E.  A.  442,  16  S.  E.  430,  Stehmeyer  v.  City  Council  of  Charleston, 
63  S.  C.  279,  31  S.  E.  330,  and  New  Orleans  Gaslight  Co.  v.  Drainage 
Coqimission,  111  La.  8i6,  35  South.  931,  all  arguendo. 

Distinguished  in  Shaw  v.  Covington,  194  U.  S.  599,  48  L.  Ed.  1133,  24 
Sup.  Ct.  754,  denying  consolidated  corporation  right  to  claim  exclusive 
franchise  enjoyed  by  one  of  constituent -corporations ;  Franklin  Trust 
Co.  V.  Peninsular  Pure  Water  Co.,  161  Fed.  858,  89  C.  C.  A.  49,  fran- 
chise granted  by  city  to  waterworks  company  will  not  be  construed  as 
exclusive,  in  absence  of  express  words;  Water,  Light  &  Gas  Co.  v.  City 
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of  Hutchinson,  144  Fed.  264,  denying  city's  right  to  grant  for  term  of 
years  exclusive  right  to  use  streets;  Sammons  v.  Kearney  Power  etc. 
Co.,  77  Neb.  589,  8  L.  R.  A.  (N.  S.)  404,  110  N.  W.  311,  where  corpora- 
tion owes  duty  to  public  generally,  it  cannot  bind  itself  to  serve  one 
person  to  the  exclusion  of  others;  Mitchell  v.  Tulsa  Water  etc.  Co.,  21 
Okl.  249,  95  Pac.  963,  grant  to  waterworks  company  of  exclusive  fran- 
chise does  not  preclude  city  from  constructing  its  own  system;  Peters- 
burg V.  Petersburg  Aqueduct  Co.,  102  Va.  659,  47  S.  E.  849,  denying 
existing  water  company's  right  to  dig  up  and  obstruct  streets  in  order  to 
extend  system;  Clarksburg  Electric  Light  Co.  v.  City  of  Clarksburg,  47 
W.  Va.  745,  36  S.  E.  996,  holding  franchise  by  city  to  intended  corpora- 
tion to  use  streets  for  public  use  is  valid,  though  corporation  is  subse- 
quently chartered  and  accepts  grant ;  Pearsall  v.  Great  Northern  Ry.  Co., 
161  U.  S.  663,  40  L.  Ed.  844,  16  Sup.  Ct.  709,  holding  unexecuted  charter 
power  unnecessary  to  main  object  of  grant  revocable;  Saginaw  Gas  Light 
Co.  V.  Saginaw,  28  Fe^.  635,  holding  authority  to  cause  streets  to  be 
lighted  does  not  empower  city  to  grant  exclusive  franchise;  Gh:and 
Rapids  Electric  Light  Co.  v.  Grand  Rapids  Edison  Electric  Light  Co., 
33  Fed.  669,  holding  city  could  not  grant  exclusive  use  of  streets  for 
wires  and  poles  for  fifteen  years ;  Hamilton  Gas  Light  etc.  Co.  v.  Hamil- 
ton, 37  Fed.  838,  holding  erection  of  gasworks  by  city  authority  does  not 
preclude  city  from  building  its  own;  Vincennes  v.  Citizens'  Gas  Co.,  132 
Ind.  127,  16  L.  R.  A.  490,  31  N.  E.  677,  holding  contract  with  gas  com- 
pany conferred  no  exclusive  privileges;  Rockland  Water  Co.  v.  Camden 
etc.  Water  Co.,  80  Me.  568,  1  L.  R.  A.  396,  15  Atl.  790,  upholding  char- 
ter to  another  company,  exclusive  privilege  not  having  been  expressly 
granted  first ;  Syracuse  Water  Co.  v.  Syracuse,  116  N.  Y.  174,  5  L.  R.  A. 
549,  22  N.  E.  382,  holding  grant  to  water  company  not  exclusive;  dis- 
senting opinion  in  State  v.  Haworth,  122  Ind.  505,  7  L.  R.  A.  254,  23 
N.  E.  960,  majority  upholding  State  school-book  contract. 

Constitutionality  of  statutes  granting  exclusive  rights  or  privileges. 
Note,  1  Ann.  Gas.  848. 

Privilege  of  using  streets  as  contract  within  provision  against  im- 
pairing obligation.    Note,  50  L.  R.  A.  142,  146. 

Corporate  taxation  as  affected  by  contract  clause  in  Federal  Con- 
stitution.   Note,  60  L.  R.  A.  42. 

Xx)ttery— Right  to  operate.    Note,  66  Am.  gt.  Rep.  &85. 
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116  XT.  S.  1-7,  29  I«.  Ed.  536»  6  Sap.  Ot.  242,  HANUEiY  ▼.  DONOQHUE. 

Judgment  by  State  court  entitled  to  same  credit  In  other  States  as 
where  rendered,  and  proves  Itself. 

Approved  in  Western  Life  Indemnity  Co.  v.  Rupp,  236  U.  S.  276,  59 
L.  Ed.  225,  36  Sup.  Ct.  37,  holding  statute  of  Illinois  prohibiting  issu- 
ance of  insurance  policy  to  one  not  having  insurable  interest  does  not 
affect  policies  written  by  Illinois  company  in  Kentucky;  Tilt  v.  Kelsey, 
207  U.  S.  67,  52  L.  Ed.  102,  28  Sup.  Ct.  1,  holding  settlement  and  dis- 
tribution of  estate  in  New  Jersey  courts  defeats  right  of  New  York 
State  to  succession  tax;  Old  Dominion  Copper  Min.  etc.  Co.  v.  Bigelow, 
203  Mass.  214,  40  L.  R.  A.  (N.  S.)  314,  89  N.  E.  (217),  and  Bigelow  v.  Old 
Dominion  Copper  Min.  etc.  Co.,  226  U.  S.  130, 134,  Ann.  Oas.  1913E,  875, 
56  L.  ^d.  1022,  1024,  32  Sup.  Ct.  641,  both  holding  dismissal  of  suit 
against  one  joint  tort-feasor  in  New  York  is  not  bar  to  subsequent  suit 
against  other  in  Massachusetts;  Eastern  Bldg.  &  Loan  Assn.  v.  Ebaugh, 
185  U.  S.  121,  46  L.  Ed.  838,  22  Sup.  Ct.  669,  holding  finding  of  fact  by 
State  trial  court  as  to  law  of  another  State  binding  upon  Supreme  Court 
on  error  to  such  State  court;  Henderson  v.  Denious,  186  Fed.  106,  108 
C.  C.  A.  212,  holding  decision  of  Federal  Supreme  Court  as  to  ownership 
of  property  of  bankrupt  is  binding  in  all  subsequent  proceedings ;  Brown 
V.  Fletcher,  182  Fed.  976,  106  C.  C.  A.  426,  holding  dismissal  of  suit  on 
judgment  for  want  of  jurisdiction  in  court  rendering  same  is  not  bar  to 
second  suit  on  original  cause  of  action;  Keyser  v.  Lowell,  117  Fed.  402, 
406,  64  C.  C.  A.  674,  holding  unconstitutional  Sess.  Laws  Colo.  1899, 
c.  113,  barring  action  on  foreign  judgment  on  cause  of  action  good  in 
State  where  rendered  but  outlawed  in  Colorado ;  Union  &  Planters '  Bank 
V.  City  of  Memphis,  111  Fed.  572,  49  C.  C.  A.  466,  holding  under  Federal 
and  Tennessee  decisions  provisions  in  bank  charter  requiring  annual  one- 
half  per  cent  tax  per  share  in  lieu  of  taxes  not  exempting  capital ;  Rich- 
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mond  etc.  R.  R.  Co.  v.  Gorman,  7  App.  D.  C.  112,  holding  settlement 
made  with  administrator  in^North  Carolina  is  bar  to  snit  by  local  ad- 
ministrator for  wrongful  death;  Robinson  v.  Chicago  etc.  Ry.  Co.,  96 
Kan.  146,  150  Pac.  639,  holding  judgment  of  dismissal  of  sister  State 
must  be  given  full  faith  and  credit ;  Jasper  v.  Currie,  69  Neb.  6,  94  N.  W. 
996,  in  action  on  sister  State,  judgment  defendant  may  show  he  was  in- 
duced by  plaintiff's  fraudulent  conduct  to  come  within  jurisdiction  of 
court  rendering  judgment;  Wisconsin  v.  Pelican  Ins.  Co.,  127  U*  S.  292, 
32  L.  Ed.  244,  8  Sup.  Ct.  137,  holding  Federal  Supreme  Court  has  not 
original  jurisdiction  of  action  by  State  on  judgment  recovered  against 
foreign  corporation;  Merritt  v.  American  Steel  Barge  Co.,  75  Fed.  818, 

21  C.  C.  A.  525,  holding  Federal  court  can  review  judgment  to  deter- 
mine whether  full  force  has  been  given  to  judgment  of  sister  State; 
Tourigny  v.  Houle,  88  Me.  409,  34  Atl.  159,  holding  record  of  foreign 
judgment  sufficient  to  sustain  action  of  debt;  Hemdon  v.  Vick,  18  Tex. 
Civ.  App.  585,  45  S.  W.  853,  applying  rule  to  foreign  judgment  of  lunacy ; 
Renaud  v.  Abbott,  116  U.  S.  287,  29  L.  Ed.  632,  6  Sup.  Ct.  1197,  Holt  v. 
Johnson,  50  Mo.  App.  377,  Griggs  v,  Becker,  87  Wis.  317,  58  N.  W.  398, 
all  enforcing  judgment  of  another  State ;  dissenting  opinion  in  Converse 
V.  Hamilton,  136  Wis.  593,  118  N.  W.  192,  majority  holding  courts  of 
Wisconsin  are  not  required  to  entertain  actioii  to  collect  assessment 
levied  by  Minnesota  court. 

Distinguished  in  State  v.  Holcomb,  85  Kan.  185,  Ann.  Gas.  1912D,  800, 
50  L.  E.  A.  (N.  S.)  243,  116  Pac.  253,  holding  water  plant  owned  by 
Missouri  and  located  in  Kansas  is  taxable  in  latter  State ;  Gill  v.  Ever- 
man,  94  Tex.  214,  59  S.  W.  532,  holding  insufficient  Kentucky  guardian 's 
appointment  failing  to  show  whether  he  represented  person  or  estate, 
required  by  Tex.  Rev.  Stats.  2550,  2800,  Kentucky  law  presumed  same; 
Crippen  v.  Laighton,  69  N.  H.  548,  44  Atl.  541,  holding  statutory  remedy 
given  by  one  State  against  stockholders  not  enforceable  in  another; 
McCreery  v.  Davis,  44  S.  C.  211,  51  Am.  St.  Rep.  805,  28  L.  B.  A.  661, 

22  S.  E.  184,  holding  foreign  divorce  after  published  summons  not  bind- 
ing; dissenting  opinion  in  In  re  Culp,  2  Cal.  App.  83,  83  Pac.  94,  ma- 
jority holding  where  Kansas  divorce  decree  awarded  wife  custody  of 
child,  and  later  Kansas  court  modified  decree  by  awarding  child  to 
grandfather,  she  may,  on  habeas  corpus,  attack  modification  by  proof  of 
lack  of  notice. 

Legislature  may  validate  joint  judgment,   defective  for  nonservice^ 
against  the  one  duty  served;  it  is  then  enforceable  elsewliere. 

Approved  in  Ewing  v.  Rider,  125  Md.  156,  93  Atl.  412,  holding  where 
judgment  is  erroneously  rendered  against  two  defendants,  one  not  being 
liable.*  appellate  court  will  reverse  judgment  and  award  new  trial;  Ren- 
aud V.  Abbott,  116  U.  S.  289,  29  L.  Ed.  632,  6  Sup.  Ct.  1198,  applying 
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rule  And  enforcing  judgment;  Allnut  v.  Lancaster,  76  Fed.  132,  holding 
court  may  proceed  to  trial  without  defendants  not  served,  under  Federal 
statute. 

Distinguished  in  Blessing  v.  McLinden,  81  N.  J.  L.  385,  35  L.  R.  A. 
(N.  S.)  312,  79  Atl.  349,  holding  where  one  of  two  joint  debtors  is  non- 
resident, judgment  may  be  had  against  resident  pro  tanto. 

Validity  and  effect,  as  against  defendant  not  personally  served 
within  State,  of  judgment  in  personam  against  joint  debtors. 
Note,  35  If.  R.  A.  (N.  S.)  313. 

Foreign  laws  are  facts  and  must  be  proved;  and  this  applies  between 
States  of  tlie  XJUon. 

Approved  in  St.  Louis  etc.  Ry.  Co.  v.  Haist,  71  Ark.  265,  100  Am.  St. 
Rep.  66,  72  S.  W.  894,  in  aetion  for  death  by  wrongful  act  occurring  in 
Louisiana,  statute  of  latter  State  need  not  be  set  out  in  haec  verba;  Fish 
V.  Smith,  73  Conn.  388,  47  Atl.  715,  holding  erroneous  expunging  reply 
of  receiver  of  Minnesota  corporation  suing  on  unpaid  subscriptions  in 
Connecticut,  stating  that  Minnesota  laws  allowed  operation  on  subscrip- 
tion of  five  hundred  thousand  dollars;  Miller  v.  Aldrich,  202  Mass.  113, 
132  Am.  St.  Rep.  480,  88  N.  E.  442,  holding  presumption  is  that  common 
law  of  sister  State  is  same  as  local  law;  Norman  v.  Pennsylvania  Fire 
Ins.  Co.,  237  Mo.  582, 141  S.  W.  619,  holding  full  faith  and  credit  clause 
of  Constitution  does  not  require  judicial  notice  of  statutes  of  various 
States;  New  York  Life  Ins.  Co.  v.  Orlopp,  25  Tex.  Civ.  288,  61  S.  W. 
.339,  holding  under  N.  Y.  Laws  1892,  c.  690,  preventing  forfeiture  with- 
out notice  by  company,  policy  not  forfeited  on  nonpayment  of  premium 
notes  where  no  forfeiture  declared;  Sammis  v.  Wightman,  31  Fla.  30, 
12  South.  532,  refusing  to  notice  law  of  sister  State  in  action  on  judg- 
ment obtained  there;  Chattanooga  R.  R.  Co.  v.  Jackson,  86  Ga.  682,  13 
S.  E.  110,  holding  testimony  of  attorneys  of  another  State  admissible 
to  prove  their  laws;  Craven  v.  Bates,  96  Ga.  80,  23  S.  E.  203,  refusing 
to  notice  interest  laws  of  another  State;  dissenting  opinion  in  Bank  of 
China  v.  Morse,  168  N.  Y.  470,  61  N.  E.  777,  majority  holding  surrogate 
may  reject  finding  of  referee  that  charges  against  executor  not  sus- 
tained and  remove  executor  where  confirmation  waived  by  delay. 

Distinguished  in  Eastern  Building  etc.  Assn.  v.  Williamson,  189  U.  S. 
128,  47  L.  Ed.  740,  23  Sup.  Ct.  530,  holding  defense  that  absolute  promise 
in  building  association's  stock  certificate  to  mature,  stock  at  certain  time 
was  ultra  vires,  not  available  against  member  fully  performing;  Mis- 
souri State  Life  Ins.  Co.  v.  Lovelace,  1  Ga.  App.  457,  58  S.  E.  98,  hold- 
ing court  might  judicially  notice  construction  placed  on  insurance  con* 
tract  of  sister  State. 

Proof  and  evidence  of  foreign  laws  and  their  effect.  Note,  118  Ant 
St.  Rep.  878. 
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How  case,  determined  when  proper  foreign  law  not  proved.    Note, 
67  L.  B.  A.  34,  36. 

Judgments  of  sister  State  differ  from  foreign  judgments,  In  tliat  they 
are  not  re-examlnable  on  merits  nor  impeachable  for  fraud. 

Approved  in  Andrews  v.  Andrews,  188  U.  S.  37,  47  L.  Ed.  371,  23  Sup. 
Ct.  242,  upholding  refusal  of  Massachusetts  courts  under  Pub.  Stats., 
c.  146,  §  41,  to  recognize  Dakota  divorce  to  Massachusetts  citizen  tem- 
porarily leaving  for  that  purpose;  Union  &  Planters'  Bank  v.  City  of 
Memphis,  111  Fed.  671,  49  C.  C.  A.  456,  holding  under  Federal  and  Ten- 
nessee decisions,  provision  in  bank  charter  requiring  annual  one-half  per 
cent  tax  per  share  in  lieu  of  all  taxes,  not  exempting  capital ;  Bonfils  v. 
Gillespie,  26  Colo.  App.  501, 139  Pac.  1056,  holding  fraud  can  be  interposed 
to  judgment  of  sister  State  only  when  it  might  be  used  as  defense  to  origi- 
nal judgment;  State  of  Arkansas  v.  Bowen,  9  Mackey  (D.  C),  297,  hold- 
ing court  may  go  behind  judgment  of  sister  State  to  determine  whether 
it  is  judgment  it  must  enforce;  Alabama  Great  Southern  R.  Co.  v.  Hill; 
139  Ga.  229,  Ann.  Gas.  1914D,  996,  43  L.  B.  A.  (N.  S.)  236,  76  S.  E. 
1003,  holding  where  creditor  is  appointed  administrator  in  preference 
to  widow,  same,  although  erroneous,  cannot  be  collaterally  attacked; 
American  Mut.  Life  Ins.  Co.  v.  Mason,  169  Ind.  17,  64  N.  E.  525,  hold- 
ing defendant  foreign  corporation  making  special  appearance  and  then 
defending  on  merits  makes  general  appearance  waiving  jurisdictional 
objections  J  Anglo-American  Provision  Co.  v.  Davis  Provision  Co.,  169 
N.  Y.  513,  62, N.  E.  589,  upholding  N.  T.  Code  Civ.  Proc,  §  1780,  pro- 
hibiting suit  by  one  foreign  corporation  against  another  except  where 
cause  thereof  arose  within  State;  Mottu  v.  Davis,  151  N.  C.  245,  246,  65 
S.  E.  973,  holding  general  allegation  of  fraud  is  not  suflScicnt — facts 
constituting  fraud  must  be  alleged;  Levin  v.  Gladstein,  142  N.  C.  485, 
115  Am.  St.  Bep.  747,  32  L.  R.  A.  (N.  S.)  905,  55  S.  E.  373,  holding 
courts  of  North  Carolina  might  enjoin  enforcement  of  judgment  of 
sister  State  on  ground  of  fraud;  Garrett  v.  Boenig,  68  Fed.  60,  15 
C.  C.  A.  209,  and  Simmons  v.  Saul,  138  U.  S.  459,  34  L.  Ed.  1062, 11  Sup. 
Ct.  375,  both  refusing  to  set  aside  grant  of  letters  of  administration  by 
court  of  another  State  having  jurisdiction;  Hilton  v.  Guyot,  159  U.  S. 
185,  40  L.  Ed.  115,  16  Sup.  Ct.  151  (reversing  42  Fed.  255),  holding 
forei<^  judgment  not  impeachable  for  admission  of  testimony  not  under 
oath ;  Kansas  City  etc.  R.  Co.  v.  Morgan,  76  Fed.  435,  21  C.  C^  A.  468, 
holding  State  judgment  not  open  to  collateral  attack  for  fraud ;  Hamble- 
ton  V.  Glenn,  72  Md.  348,  20  Atl.  120,  Mooney  v.  Hinds,  160  Mass.  471, 
36  N.  E.  484,  and  Ambler  v.  Whipple,  139  111.  324,  32  Am.  St.  Rep.  212, 
28  N.  E.  845,  all  holding  plea  of  fraud  not  admissible  in  action  on  judg- 
ement of  sister  State;  Mutual  Fire  Ins.  Co.  v.  Phoenix  Furniture  Co., 
108  Mich.  172,  62  Am.  St.  Rep.  694,  34  L.  R.  A.  696,  66  N.  W.  1095, 
holding  judgments  conclusive  in  courts  of  sister  State, 
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DisHnguished  in  Fall  v.  Fall,  75  Neb.  134,  121  Am.  St.  Rep.  767,  113 
N.  W.  181,  holding  judgment  of  sister  State  may  be  examined  to  deter- 
mine whether  jurisdiction  existed  ;*McCreery  v.  Davis,  44  S.  C.  212,  51 
Am.  St.  Rep.  806,  28  L.  R.  A.  661,  22  S.  E.  184,  holding  foreign  divorce, 
after  published  summons,  not  binding. 

Right  to  plead  fraud  as  defense  in  action  on  foreign  judgment. 
Note,  AmL  Gas.  1914D,  1004. 

Judgments  of  the  courts  of  other  States.    Note,  103  Am.  St.  Rep. 
312,  315. 

Right  to  resist  judgment  of  sister  State  on  ground  of  fraud.    Note, 
32  L.  R.  A.  (N.  S.)  907,  920,  938. 

If  necessary,  in  enforcing  sister  State's  Judgment,  to  ascertain  its  effect 
there,  its  law  must  be  proved. 

Approved  in  Rosenthal  Millinery  Co.  v.  Lennox  (Tex.  Civ.  App.),  50 
S.  W.  401,  refusing  to  notice  law  of  another  State  affecting  judgments; 
Osbom  V.  Blackburn,  78  Wis.  211,  23  Am.  St.  Rep.  402,  10  L.  R.  A.  368, 
47  N.  W.  175,  applying  rule  in  action  on  replevin  bond  given  in  action 
in  another  State. 

Federal  courts  notice  all  State  laws  except  on  error  to  State  court;  tben, 
cnly  local  law. 

Approved  in  Allen  v.  Alleghany  Co.,  196  U.  S.  464,  49  L.  Ed.  555,  25 
Sup.  Ct.  311,  whether  or  npt  corporate  contract  entered  into  in  contra- 
vention of  statutes  regulating  foreign  corporations  was  void  and  un- 
enforceable in  other  States  does  not  present  Federal  question;  Lane  v. 
Sargent,  217  Fed.  239,  133  C.  C.  A.  231,  holding  Federal  court  of  New 
Hampshire  will  judicially  notice  law  of  road  of  State  of  Massachusetts; 
Chinn  v.  Foster-Milbum  Co.,  195  Fed.  162,  holding  under  Kentucky  stat- 
ute, special  appearance  to  quash  service  is  converted  into  general  ap- 
pearance where  defendant  answers  over  and  appeals  from  adverse  judg- 
ment ;  Southern  Pac.  Co.  v.  De  Valle  Da  Costa,  190  Fed.  697,  111  C.  C.  A. 
417,  holding  Federal  court  of  Kentucky  might  judicially  notice  statute 
of  that  State  conferring  right  of  action  for  wrongful  death;  Bohlander 
V.  Hcikes,  168  Fed.  889,  94  C.  C.  A.  298,  upholding  certificate  to  judg- 
ment of  State  court;  Allgair  v.  Fisher,  143  Fed.  963,  75  C.  C.  A.  148, 
where,  pending  action  in  District  Court  to  review  referee's  order,  con- 
sent order  permitting  creditors  to  become  parties  made,  jurisdiction  to 
set  aside  referee's  order  not  questionable  because  of  lack  of  right  in 
petitioner  to  ^eek  review ;  Kidder  v.  Fidelity  Ins.  etc.  Co.,  105  Fed.  820, 
44  C.  C.  A.  593,  holding  decree  that  taxation  under  Rev.  Stats.  Ohio, 
§§  2808,  2809,  illegally  discriminating  against  national  bank  shares  res 
adjudicate;  Mutual  Life  Ins.  Co.  v.  Dingley,  100  Fed.  412,  40  C.  C.  A. 
459,  holding  insurance  contract  made  subject  to  company's  charter  and 
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New  York  laws  where  company  domiciled  policy  issued  and  premiums 
payable  governed  by  New  York  laws;  Moore  v.  Pywell,  29  App.  D.  C. 
325,  9  L.  E.  A.  (N.  S.)  1078,  holding  *in  suit  in  district  for  tort  resulting 
in  death  in  Maryland,  courts  will  notice  statutes  of  both  jurisdictions; 
Leathe  v.  Thomas,  218  111.  253,  75  N.  E.  812,  setoff  is  defense  to  action 
on  foreign  judgment  rendered  in  State  where  setoffs  are  not  allowed  in 
actions  on  judgments;  Erwin  v.  Southern  Ry.  Co.,  71  S.  C.  230,  50  S.  E. 
779,  in  order  to  make  record  of  court  of  limited  jurisdiction  in  garnishee 
proceedings  in  other  State  binding,  it  must  be  affirmatively  shown  that 
garnishee,  a  foreign  corporation,  submitted  itself  to  such  jurisdiction; 
Renaud  v.  Abbott,  116  U.  S.  285,  29  L.  Ed.  631,  6  Sup.  Ct.  1197,  on 
writ  of  error  to  State  court,  taking  notice  of  law  of  another  State  when 
such  is  taken  by  State  court;  Huntington  v.  Attrill,  146  U.  S.  678,  86 
L.  Ed.  1131, 13  Sup.  Ct.  232,  and  Chicago  etc.  R.  R.  Co.  v.  Wiggins  Ferry 
Co.,  119  U.  S.  623,  80  L.  Ed.  522,  7  Sup.  Ct.  402,  both  refusing  to  notice 
law  of  another  State  not  noticed  in  State  court;  Fourth  Nat.  Efank  of 
New  York  v.  Francklyn,  120  U.  S.  751,  80  L.  Ed.  827,  7  Sup.  Ct.  759, 
holding  State  statute  need  not  be  proved  in  Federal  suit  to  enforce  stock- 
holder's  liability;  Liverpool  Steam  etc.  Co.  v.  Phenix  Ins.  Co.,  129  U.  S. 
445,  32  L.  Ed.  793,  9  Sup.  Ct.  473,  refusing  to  notice  law  of  Great  Britain 
since  Declaration  of  Independence;  Lloyd  v.  Matthews,  155  U.  S.  227, 
89  L.  Ed.  130,  15  Sup.  Ct.  72,  refusing  to  notice  effect  of  insolvent  law 
of  another  State  not  proved  in  State  court;  Mills  v.  Green,  159  TJ.  S. 
657,  40  L.  Ed.  295,  16  Sup.  Ct.  134,  Federal  court  noticing  day  of  elec- 
tion of  members  of  legislature,  its  sittings,  acts,  etc.;  Loree  v.  Abner, 
57  Fed.  164,  6  C.  C.  A.  302,  Federal  court  noticing  statutes  of  States  in 
force  before  adoption  of  United  States  Constitution;  L'Engle  v.  Gates, 
74  Fed.  514,  Federal  court  noticing  attachment  laws  of  State  outside  its 
district;  Thomas  v.  Board  of  Trustees  of  Ohio  State  University,  195 
U.  S.  214,  49  L.  Ed.  165,  25  Sup.  Ct.  24,  arguendo. 

Questions  considered  by  Federal  Supreme  Court  in  reviewing  judg- 
ments of  State  courts.    Note,  68  L.  R.  A.  678. 

In  action  on  judgment  of  sister  State,  allegation  of  its  yalldity  as  to 
one  defendant  is  of  fact. 

Distinguished  in  East  Baltimore  Lumber  Co.  v.  K'Nessitt  Israel  etc. 
Congregation,  100  Md.  690,  62  Atl.  576,  where  defendants  jointly  sued 
as  original  promisors  and  record  failed  to  show  misjoinder  raised,  judg- 
ment against  all  cannot  be  reversed  as  to  some  and  affirmed  as  to  others; 
Davidow  v.  Pennsylvania  R.  Co.,  85  Fed.  944,  holding  allegation  of  effect 
of  State  law  not  admitted  by  demurrer  in  Federal  suit. 

Judgment  in  action  for  death  as  affecting  action  in  another  State 
for  same  death.    Note,  L.  R.  A.  1915F,  737. 
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XTnrecorded  stock  transfer  Is  valid  against  attschlni:  creditor  witli 
notice. 

Approved  in  Bangor  Electrie-Idght  etc.  Co.  v.  Robinsbn,  52  Fed.  521, 
holding  ownership  of  indorsed  stock  certificate  not  deprived  by  its  theft 
and  transfer  to  bona  fide  purchaser;  Tombler  v.  Palestine  Ice  Co.,  17 
Tex.  Civ.  App.  601,  43  S.  W.  897,  holding  unregistered  indorsee  of  stock 
certificate  protected  against  attachment  by  creditor  of  indorser. 

To  what  extent  transfers  of  stock  may  be  restricted.    Note,  67  Am. 
St  Bep.  892. 

Rights  of  unregistered  transferee  as  against  attachment  or  execu- 
tion levied  on  stock.    Note,  21  Ann.  Oas.  1402,  1406. 

Validity  of  stock  transfer  not  made  in  corporate  books.    Note,  67 
L.  R.  A.  678. 

116  U.  8.  11-12,  29  L.  Ed.  560,  6  Snp.  Ot.  207,  MABVEL  v.  MEBBITT. 

Interpretation  of  nonteclinical  words  is  within  Judicial  knowledge,  and 
tlieref  ore  matter  of  law. 

Approved  in  0.  G.  Hempstead  &  Son  v.  Thomas,  122  Fed.  539,  59 
C.  C.  A.  342,  holding  Tungsten  ore  used  in  dyeing  cloth  and  in  harden- 
ing steel  exempt  from  duty  under  section  614,  Tariff  Act  1897  as  ''min- 
eral crude";  Upshur  v.  Baltimore  City,  94  Md.  749,  51  Atl.  955,  holding 
Md.  Acts  1898,  c.  123,  §  95,  directing  police  commissioners  to  detail 
police  for  park  service  does  not  authorize  mandamus  by  park  commis- 
sion compelling  regular  allotment;  Kreps  v.  Brady,  37  Okl.  761,  47 
L.  B.  A.  (N.  S.)  106,  133  Pac.  220,  holding  drilling  of  weU  in  search  of 
oil  is  not  mining;  Lutz  v.  Magone,  153  U.  S.  108,  88  L.  Ed.  658,  14  Sup. 
Ct.  779,  Sonn  v.  Magone,  159  U.  S.  421,  40  L.  Ed.  204,  16  Sup.  Ct.  69, 
Weilbacher  v.  Merritt,  37  Fed.  87,  and  Nix  v.  Hedden,  39  Fed.  110,  all 
applying  rule  in  construing  tariff  acts;  United  States  v.  Thompson,  41 
Fed.  29,  applying  rule  in  construing  immigration  act;  Hanifen  v.  Grod- 
shalk,  84  Fed.  653,  28  C.  C.  A.  507,  applying  rule  in  interpreting  patent. 

Distinguished  in  Burdick  v.  Dillon,  144  Fed.  740,  75  C.  C.  A.  603,  word 
''mining"  in  Bankruptcy  Act  1898,  §  4b,  as  amended  in  1903,  includes 
quarrying  of  slate  from  open  quarry. 

« 

116  U.  8.  18-21,  29  L.  Ed.  564,  6  Sup.  Ot.  237,  8AX0NVILI£  MILIaS  v. 
BUSSELIi. 

In  construing  altered  tariff  provisions,  no  disturbance  in  general  system 
must  he  allowed  unless  clearly  intended. 

Approved  in  Brennan  v.  United  States,  136  Fed.  747,  69  C.  C.  A.  395, 
limes  in  brine  are  free  of  duty  under  Act  1897,  par.  556,  Free  List,  §  2, 
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and  not  dutiable  as  ''limes'';  United  States  v.  Sapinkow,  90  Fed.  659, 
applying  rule  in  construing  internal  revenue  enactments;  Dieckerhoff 
V.  Miller,  93  Fed.  653,  35  C.  C.  A,  525,  applying  rule  in  determining  duty 
on  hair-cloth  goods. 

Miscellaneous.  Cited  in  United  States  v.  Barnes,  222  U.  S.  520,  56 
L.  Ed.  294,  32  Sup.  Ct.  117,  upholding  right  of  revenue  officers  to  enter 
building  where  oleomargarine  is  kept. 

116  U.  S.  22-28,  29  L.  Ed.  552,  6  Sup.  Ct.  204,  MIUiEB  ▼.  FOBEE. 

Application  of  known  method  of  stamping  tobacco  at  later  stage  of 
its  manufacture  is  not  patentable. 

Distinguished  in  Bryce  Bros.  Co. 'v.  Seneca  Glass  Co.,  140  Fed.  173, 
where  invention  is  for  etching  machine,  sale  of  product  for  two  years 
prior  to  patent  is  not  public  use. 

Application  of  old  process  to  similar  subject,  witbont  change  in  manner 
or  substantial  result,  is  not  patentable. 

Approved  in  Weir  Frog  Co.  v.  Porter,  206  Fed.  674,  124  C.  C.  A.  470, 
holding  Porter  patent  No.  556,317,  for  derailing  switch,  void  for  lack 
of  invention;  Eisenstein  v.  Fibiger,  160  Fed.  689,  holding  Eisenstein 
patent  No.  797,505,  for  finishing  canes  of  bamboo,  showed  no  patentable 
idea;  Ansonia  Brass  etc.  Co.  v.  Electrical  Supply  Co.,  144  U.  S.  18,  86 
L.  Ed.  329,  12  Sup.  Ct.  604,  holding  patent  for  insulated  electric  con- 
ductor void ;  Lovell  Mfg.  Co.  v.  Cary,  147  U.  S.  636,  87  L.  Ed.  812,  13 
Sup.  Ct.  477,  holding  patent  for  improved  method  of  tempering  springs 
void;  Grant  v.  Walter,  148  U.  S.  553,  37  L.  Ed.  556.  13  Sup.  Ct.  701 
(affirming  38  Fed.  596),  holding  patent  for  improvement  in  reeling 
thread  void;  Holmes  Electric  Protective  Co.  v.  Metropolitan  Burglar- 
Alarm  Co.,  33  Fed.  256,  holding  patent  for  electric  safe  lining  void; 
Babcock  &  Wilcox  Co.  v.  Pioneer  Iron  Works,  34  Fed.  339,  holding  pat- 
ent for  improved  steam  generators  void ;  Steams  v.  Russell,  85  Fed.  230, 
29  C.  C,  A.  121,  holding  patent  for  pill-dipping  device  void. 

Right  to  patent  for  application  of  old  mechanical  process  or  con- 
trivance to  analogous  purpose.    Note,  20  E.  B.  0.  122. 

116  n.  S.  28-33,  29  L.  Ed.  542,  6  Sup.  Ot.  246,  UTAH  ETC.  ET.  00.  ▼. 
FISHEB. 

Territory  of  Idaho  Includes  Fort  Hill  reservation,  and  exercises  au- 
thority there,  except  as  limited  by  Indian  treaty. 

Approved  in  HoUister  v.  United  States,  145  Fed.  777,  76  C.  C.  A.  337, 
upholding  Comp.  Stats.  Supp.  1905,  p.  719,  conferring  jurisdiction  on 
Federal  District  Courts  in  South  Dakota  over  prosecutions  for  larceny 
committed  on  Indian  reservations;  Coey  v.  Cleghom,  10  Idaho,  170,  109 
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Am.  St.  Rep.  199,  79  Pac.  74,  where  it  is  shown  that  party  resides  on 
Indian  reservation  in  State  and  attachment  is  levied  on  his  property 
situate  on  such  reservation,  claim  that  he  is  not  resident  of  State  fails; 
Gay  V.  Thomas,  5  Okl.  12,  46  Pac.  582,  upholding  taxation  of  cattle  of 
nonresidents  grazed  on  lands  in  Indian  reservation  leased  from  Indians; 
Thomas  v.  Gay,  169  U.  S.  277,  42  L.  Ed.  745,  18  Sup.  Ct.  345,  holding 
territorial  tax.  on  nonresident's  cattle  grazing  on  Indian  reservation 
valid;  Wau-pe-Man-qua  v.  Aldrich,  28  Fed.  497,  holding  land  held  by 
Miami  Indians  exempt  from  taxation  under  treaties;  Truscott  v.  Hurl- 
but  Land  etc.  Co.,  73  Fed.  62,  19  C.  C.  A.  374,  holding  Crow  Indian 
reservation  within  boundaries  and  jurisdiction  of  Montana;  State  v. 
Denoyer,  6  N.  D.  596,  72  N.  W.  1017,  holding  Indians  living  on  lands 
allotted  to  them  in  severalty  citizens  of  United  States  and  qualified  elec- 
tors of  North  Dakota;  Fremont  County  v.  Moore,  3  Wyo.  201,  19  Pac. 
438,  holding  cattle  kept  by  post-trader  on  Indian  reservation  not  tax- 
able by  territory;  Torrey  v.  Baldwin,  3  Wyo.  435,  436,  26  Pac.  910,  hold- 
ing Shoshone  Indian  reservation  included  within  territory. 

Distinguished  in  King  v.  McAndrews,  111  Fed.  870,  50  C.  C.  A.  29, 
holding  Dakota  Territory  act  of  March  7,  1885,  including  portion  of 
Indian  reservation  in  Chamberlain  City  no  withdrawal  from  land  laws, 
not  being  subject  thereto. 

Railroad  througli  Indian  reserration  within  territory,  on  land  ceded  by 
Indiana  to  United  States,  is  taxable  by  territory. 

Approved  in  King  v.  McAndrews,  104  Fed.  434,  holding  Dakota  act 
of  1885,  incorporating  land  of  Indian  reservation  in  Chamberlain  City, 
appropriated  to  town-site  purpose,  hence  not  unappropriated  public  land ; 
Gay  V.  Thomas,  5  Okl.  14,  15,  46  Pac.  582,  upholding  taxation  of  cattle 
of  nonresidents  grazed  on  lands  in  Indian  reservation  leased  from  In- 
dians ;  Maricopa  etc.  R.  R.  Co.  y.  Arizona,  156  U.  S.  351,  39  L.  Ed.  449, 
15  Sup.  Ct.  393,  applying  rule;  Truscott  v.  Hurlbut  Land  etc.  Co.,  73 
Fed.  65, 19  C.  C.  A.  374,  Torrey  v.  Baldwin,  3  Wyo.  438,  439,  26  Pac.  911, 
and  Thomas  v.  Gay,  169  U.  S.  273,  275,  42  L.  Ed.  744,  18  Sup.  Ct.  343, 
344,  all  holding  territorial  tax  on  nonresident's  cattle  grazing  on  Indian 
reservation  valid. 

Right  of  State  or  territory  to  tax  personalty  on  government  reserva- 
'   tion.    Note,  14  Ann.  Oas.  964. 

Local  assessments  on  property  exempt  from  general  tax.    Note,  85 
L.  B.  A.  40. 

116  U.  S.  33-42,  29  L.  Ed.  538,  6  Sup.  Ot.  224,  HOLGATE  ▼.  EATON. 

Spedflc  performance  denied  to  wife,  refusing  for  two  years  and  until 
depreciation  of  property,  to  Join  in  husband's  sale. 
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Approved  in  Patterson  v.  Hewitt,  195  U.  S.  319,  49  L.  Ed.  218,  25  Sup. 
Ct.  35  (affirming  11  N.  M.  33,  55  L.  R.  A.  658,  66  Pac.  562),  holding 
eight  years'  delay  after  right  to  deed  of  interest  in  mining  claim  has 
accrued  by  reason  of  contribution  to  expense  necessary  to  patent  defeats 
suit  to  enforce  right  where  complainant  contributed  nothing  further  to 
development  of  mine;  Cole  v.  Birmingham  Union  Ry.  Co.,  143  Ala.  435, 
39  South.  405,  barring  suit  by  stockholder  to  set  aside,  for  ultra  vires, 
sale  of  property  of  street  railway,  ten  years  after  transfer,  property 
having  meantime  been  sold  to  third  party  and  mortgaged  by  latter;  Gal- 
liher  v.  Cadwell,  145  U.  S.  373,  36  L.  Ed.  740, 12  Sup.  Ct.  875,  arguendo. 

Specific  performance  of  contracts  to  conv^  on  wife's  refusal  to 
join.    Note,  24  L.  R.  A.  766. 

Spedflc  performance  will  be  denied  after  delay  wliere  time  is  of 
essence. 

Distinguished  in  Brown  v.  Guarantee  Trust  etc.  Co.,  128  U.  S.  414,  82 
L.  Ed.  471,  9  Sup.  Ct.  130,  enforcing  contract  for  sale  of  land  where 
time  was  not  of  essence  df  contract;  Cheney  v.  Libby,  134  U.  S.  77,  S3 
L.  Ed.  823,  10  Sup.  Ct.  501,  enforcing  sale  of  land  where  delay  was  not 
unreasonable. 

Specific  performance  is  refused  one  guilty  of  gross  laches  or  negligence, 
or  if  circumstances  are  materially  changed. 

Approved  in  In  re  International  Mineral  Co.,  222  Fed.  427,  holding 
equity  may  deny  relief  even  though  laches  not  pleaded  as  defense;  Jack- 
son v.  Jackson,  175  Fed.  719,  99  C.  C.  A.  286,  refusing  equitable  relief 
to  one  delaying  three  years  in  asserting  interest  in  coal  lands;  Hender- 
son V.  McFadden,  112  Fed.  395,  50  C.  C.  A.  304,  holding  question  of 
parties'  intention  as  to  time  in  contract  for  cotton  made  by  telegraph, 
offer  open  half  an  hour  and  acceptance  stating  ''come  at  once,"  ques- 
tion for  jury;  Elliott  v.  Elliott,  3  Alaska,  374,  holding  delay  of  four 
years  will  defeat  one  seeking  to  assert  interest  in  mining  claim;  Quirk 
V.  Liebert,  12  App.  D.  C.  402,  refusing  to  set  aside  sale  under  deed  of 
trust  where  complainant  delayed  thirteen  years;  Ranck  v.  Wickwire,  255 
Mo.  59, 164  S.  W.  465,  holding  where  agreement  for  exchange  of  realty 
requires  abstracts  to  be  obtained,  same  must  be  done  in  reasonable  time; 
McQuary  v.  Missouri  Land  Co.,  230  Mo.  362,  130  S.  W.  340,  holding 
where  purchaser  failed  to  make  required  payments,  specific  performance 
of  contract  to  convey  will  be  denied;  Mahon  v.  Leech,  11  N.  D.  190,  90 
N.  W.  810,  refusing  specific  performance  of  contract  for  sale  of  farm 
where  plaintiff  surrendered  contract,  allowed  defendant  to  re-enter  and 
occupy  for  three  years  and  finally  sell;  Lemoine  v.  Dunklin  County,  51 
Fed.  492,  2  C.  C.  A.  343,  refusing  specific  performance  of  contract  for 
purchase  of  swamp-lands  after  twenty-two  years'  delay;  Jones  v.  Per- 
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kins,  76  Fed.  84,  refusing  to  enforce  propaise  to  make  complainant  dev- 
isee after  seven  years'  delay;  Pomeroy  v.  Fullerton,  131  Ma.  592,  33 
S.  W.  175,  refusing  to  enforce  sale  of  land  after  delay  and  increase  in 
value. 

Distinguished  in  Nease  v.  Coal  etc.  Ry.  Co.,  195  Fed.  998,  holding 
purchaser  of  right  to  mine  coal  could  not  ignore  right  of  lessor  of  land 
to  royalties  on  amount  mined. 

Change  in  value  of  property  as  warranting  court  in  refusing  speci- 
fic performance  of  contract  for  sale  of  land.  Note,  Ann.  Oas. 
19120,  661. 

Injunction  to  restrain  breach  of  covenant.    Note,  18  E.  B.  0.  108. 

In  this  case,  original  bill  was  dismissed,  and  cross-bill  retained  for  fur- 
tlier  proceedings. 

Approved  in  Callahan  v.  Mercantile  Trust  Co.,  188  Mass.  398,  74  N.  E. 
667,  f oUowing  rule ;  Bowker  v.  United  States,  186  U.  S.  141,  46  L.  Ed. 
1098,  22  Sup.  Ct.  805,  holding  decree  dismissing  cross-libel  in  suit  for 
collision  not  final  judgment  within  Judiciary  Act  of  March  3,  1891; 
Heinze  v.  Butte  etc.  Min.  Co.,  126  Fed.  6,  61  C.  C.  A.  63,  holding  where 
intervener  in  partition  suit  files  cross-bill  setting  up  equitable  title  and 
seeking  cancellation  of  deeds  for  insanity,  such  issues  need  not  be  tried 
and  settled  before  issue  in  partition ;  Small  v.  Peters,*  104  Fed.  403,  hold- 
ing voluntary  dismissal  of  bill  for  specific  performance  does  not  carry 
cross-bill  alleging  facts  warranting  rescission  of  contract  and  enforce- 
ment of  lien;  Washington  Nat.  Bldg.  etc.  Assn.  v.  Saunders,  24  Wash. 
328,  64  Pac.  548,  holding  pledgee  cannot  dismiss  action  to  foreclose 
where  defendant's  answer  demands  possession  under  paramount  adverse 
title ;  Markell  v.  Kasson,  31  Fed.  105,  The  Eliza  Lines,  61  Fed.  322,  and 
Blythe  v.  Hinckley,  84  Fed.  236,  all  applying  rule ;  San  Diego  Flume  Co. 
V.  Souther,  90  Fed.  167,  32  C.  C.  A.  548,  holding  cross-bill  containing  all 
essentials  of  original  bill  not  affected  by  dismissal  of  original  bill. 

Distinguished  in  United  States  v.  California  etc.  Land  Co.,  192  U.  S. 
360,  48  L.  Ed.  480,  24  Sup.  Ct.  268,  holding  dismissal  of  bill  to  avoid 
land  patents  issued  on  reservation  lands  requires  dismissal  of  cross-bill 
seeking  to  enjoin  allotments. 

116  T7.  a  48-45,  29  L.  Ed.  541,  6  Sup.  Ct.  235,  UNITED  STATES  v.  PBIOE. 

Where  act  of  Congress  directs  payment  from  treasury,  neither  secretary 
nor  courts  can  wltliliold  it. 

Approved  in  Buchanan  v.  Patterson,  190  U.  S.  366,  47  L.  Ed.  1098,  23 

Sop.   Ct.   769,   holding  Congress   appropriating  for  French   spoliation 

claims  to  administratrix  of  firms  and  of  surviving  partner  means  next 

of  kin  of  partnership;  Hanly  v.  Sims,  175  Ind.  355,  93  N.  E.  231,  hold- 

Xin— 11 
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ing  State  might  issne  bonds  to  State  university  to  compensate  for  sale 
of  land  belonging  to  latter;  United  States  v.  Realty  Co.,  163  U.  S.  441, 
41  L.  Ed.  220,  16  Sup.  Ct.  1126,  applying  rule  in  determining  validity 
of  sugar  bounty. 

116  T7.  S.  45-48,  29  L.  Ed.  668,  6  Sup.  Ct.  234,  BCACKAUi  ▼.  BI0HABD8. 

Appeal  is  not  entertalnable  from  decree  conforming  exactly  to  mandate 
on  first  appeal. 

Approved  in  McClung  v.  Harris,  11  Okl.  65,  65  Pac.  942,  following 
rule;  Mackall  v.  Willoughby,  6  App.  D.  C.  127,  McLane  v.  Cropper,  6 
App.  D.  C.  433,  and  Champion  v.  Rice,  13  N.  M.  240,  82  Pac.  359,  all 
refusing  to  review  order  made  by  appellate  court  in  conformance  with 
mandate  of  Supreme  Court;  United  States  v.  New  York  Indians,  173 
U.  S.  473,  43  L.  Ed.  772,  19  Sup.  Ct.  491,  Merrill  v.  National  Bank  of 
Jacksonville,  78  Fed.  208,  24  C.  C.  A.  63,  Krantz  v.  Rio  Grande  Ry.  Co., 
13  Utah,  5,  32  L.  R.  A.  829,  43  Pac.  624,  and  Patten  Paper  Co.  v.  Green 
Bay  etc.  Canal  Co.,  93  Wis.  290,  66  N.  W.  602,  all  applying  rule ;  Water- 
man V.  Lemon,  3  Wash.  Ter.  17,  13  Pac.  905,  holding  noncompliance 
with  mandate  corrigible  by  further  mandate  and  not  by  appeal. 

• 
Defense  subsequently  arising  Is  not  available  in  inferior  court  after 

mandate,  but  only  by  original  proceeding. 

Approved  in  Galbreath  v.  Walbrich,  48  Colo.  132,  139  Am.  St.  Rep. 
263,  109  Pac.  419,  holding  trial  court  must  decree  payment  of  purchase 
price  of  property  in  accordance  with  order  of  Supreme  Court,  even 
though  waste  has  occurred  in  interim ;  King  v.  Mason,  60  W.  Va.  612,  56 
S.  E.  379,  holding  mandamus  would  lie  to  compel  foreclosure  of  mort- 
gage in  conformance  with  previous  decree;  Dent  v.  Pickens,  59  W.  Va. 
277,  53  S.  E.  155,  holding  whether  matter  is  res  adjudicata  between  par- 
ties must  be  determined  from  opinion  and  order;  Butler  v.  Thompson, 
52  W.  Va.  315,  43  S.  E.  176,  holding  where  court  reverses  decree  on 
merits  and  remands  for  further  proceedings  conformable  to  opinion,  no 
new  pleadings  allowed  below;  Gaines  v.  Rugg,  148  U.  S.  242,  37  L.  Ed. 
437,  13  Sup.  Ct.  616,  issuing  mandamus  to  compel  execution  of  mandate 
where  lower  court  allowed  defenses  to  be  set  up;  Bloxham  y.  Florida 
Central  etc.  R.  R.  Co.,  39  Fla.  288,  22  South.  706,  dismissing  bill  of 
review  allowed  by  inferior  court  after  receipt  of  mandate. 

Distinguished  in  Southern  Bldg.  &  L.  Assn.  v.  Carey,  117  Fed.  328, 
holding  Circuit  Court  has  no  power  to  refuse  appeal  because  decree 
entered  on  mandate  from  Court  of  Appeals. 

Miscellaneous.  Cited  in  Mackall  v.  Mitchell,  18  App.  D.  C.  63,  inci- 
dentally. 
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116  U.  S.  48-53,  29  L.  Ed.  570,  6  Sup.  Ct.  249,  "LEE  Y.  JOHNSON. 

Patent  is  not  attackable  collaterally,  but  only  directly,  by  government  or 
others  in  Its  behalf. 

Approved  in  United  States  v.  Lavenson,  206  Fed.  762,  holding  United 
States  could' cancel  patent  where  same  was  ostensibly  obtained  for  water- 
power  purposes  and  not  mining  purposes ;  Sawyer  v.  Tray,  205  Fed.  162, 
holding  private  individual  cannot  maintain  suit  for  cancellation  of  pat- 
ent ;  King  v.  McAndrews,  111  Fed.  864,  50  C.  C.  A.  29,  holding  patents 
granted  by  Land  Department  to  land  described  in  Dakota  act  of  Marcb 
7,  1885,  not  attackable  collaterally ;  Jameson  v.  James,  155  Cal.  279,  280, 
100  Pac.  702,  holding  one  claiming  under  mineral  location  cannot  cancel 
patent  previously  issued  to  agricultural  entryman;  Meyers  v;  United 
States,  5  Okl.  185,  48  Pac.  189,  upholding  indictment  for  perjury  com- 
mitted in  affidavit  in  land  contest;  McCord  v.  Hill,  111  Wis.  513,  517^ 
84  N.  W.  33,  34,  holding  entryman  whose  original  proofs  erroneously  held 
insufficient  afterward  trying  to  commute  such  to  cash  entry  entitled  to 
have  original  cortificate  confirmed;  Knight  v.  United  States  Land  Assn., 
142  U.  S.  181,  35  L.  Ed.  981,  12  Sup.  Ct.  264,  holding  patent  conclusive 
against  subsequent  claimants;  Southern  Pac.  R.  Co.  v.  United  States,, 
69  Fed.  57, 16  C.  C.  A.  114,  maintaining  suit  by  United  States  to  deter- 
mine title  to  land  patented  to  railroad. 

Party  entitled  can  compel  transfer  of  legal  title  ftom  patentee  obtain* 
ing  by  ftand  or  mistake. 

Approved  in  Daniels  v.  Johnston,  237  U.  S.  569,  69  L,  Ed.  1118,  35 
Snp.  Ct.  748,  holding  prior  entryman  may  enforce  trust  on  lands  in 
name  of  patentee ;  City  of  Goldfield  v.  MacDonald,  52  Colo.  153, 119  Pao. 
1072,  upholding  complaint  in  suit  to  set  aside  fraudulent  sale  made  to 
city ;  Janes  v.  Wilkinson,  2  Kan.  App.  369,  42  Pac.  738,  holding  railroad 
not  entitled  to  include  in  grant  land  on  which  there  had  been  previous 
entry;  Lynch  v.  Harris,  33  Okl.  32,  124  Pac.  53,  holding  Secretary  of 
Interior  may  cancel  Indian  allotment  where  same  was  issued  without 
proper  notice ;  Duluth  etc.  R.  R.  Co.  v.  Roy,  173  U.  S.  590,  43  L.  Ed.  821, 
19  Sup.  Ct.  550,  Chism  v.  Price,  54  Ark.  258,  15  S.  W  884,  and  Sanford 
V.  Sanford,  139  U.  S.  648,  85  L.  Ed.  292,  11  Sup.  Ct.  667,  all  applying^ 
rule  and  compelling  transfer  of  legal  title ;  Jordan  v.  Ward,  64  Fed.  907, 
12  C.  C.  A.  447,  Savage  v.  Worsham,  66  Fed.  853,  California  Redwood 
Co.  V.  Little,  79  Fed.  856,  Durango  Land  etc.  Co.  v.  Evans,  80  Fed.  429, 
25  C.  C.  A.  523,  Driver  v.  Evans,  47  Ark.  300,  1  S.  W.  519,  Forbes  v. 
Driscoll,  4  Dak.  359,  31  N.  W.  644,  Porter  v.  Bishop,  25  Fla.  760,  6 
South.  866,  Parker  v.  Lynch,  7  Okl.  661,  56  Pac.  1092,  and  Savage  v. 
Worsham,  72  Fed.  602,  all  dismissing  bill  where  it  did  not  appear  that 
complainant  is  entitled  to  patent;  South  End  Min.  Co.  v.  Tinney^,  22 
Nev.  32,  35  Pac.  92  (dissenting  opinion  in  22  Nev.  57,  85  Pac.  102), 


116  U.  S.  48-63  NOTES  ON"  U.  S.  REPORTS.  164 

refusing  possession  of  mining  land  to  holder  of  fraudulently  obtained 
patent. 

Interior  or  Land  Department  decisiona,  on  fact,  are  conclnaive,  in 
absence  of  fraud. 

Approved  in  Paine  v.  Foster,  9  Okl.  233,  244,  53  Pac.  115, 118,  and  Cal- 
houn V.  Violet,  4  Okl.  325,  47  Pac.  481,  both  .following  rule ;  Logan  v. 
Davis,  233  U.  S.  523,  58  L.  Ed.  1126,  34  Sup.  Ct.  666,  holding  conclusion 
of  Land  Department  that  party  was  purchaser  in  good  faith  under  rail- 
way land  grant  of  1887  is  binding  on  courts;  Bailey  v.  Sanders,  228" 
0.  S.  607,  57  L.  Ed.  988,  33  Sup.  Ct.  602,  holding  Land  Department  may 
cancel  patent  where  shown  that  patentee  had  agreed  to  convey  same; 
Ross  V.  Stewart,  227  U.  S.  535,  539,  57  L.  Ed.  629,  630,  33  Sup.  Ct.  345, 
upholding  decision  of  town-site  commission  of  Cherokee  Nation  in  award- 
ing of  patent ;  Love  v.  Flahive,  205  U.  S.  198,  51  L.  Ed.  770,  27  Sup.  Ct. 
486,  holding  Interior  Department  may  alter  findings  before  patent  has 
issued ;  Small  v.  Rakestraw,  196  U.  S.  406,  49  L.  Ed.  529,  25  Sup.  Ct. 
285,  finding  by  Secretary  of  Interior  that  residence  of  homesteader  for 
voting  purposes  was  in  precinct  other  than  where  land  lies  not  erroneous 
where  entryman  once  voted  in  county  other  than  where  land  lies;  Estes 
V.  Timinons,  199  U.  S.  396,  50  L.  Ed.  244,  26  Sup.  Ct.  85,  affirming  12 
Okl.  544,  73  Pac.  305,  and  holding  perjury  on  hearing  before  Land  De- 
partment of  contest  over  homestead  entry  is  not  ground  for  equitable 
relief  against  department's  decision;  Miller  v.  Margerie,  149  Fed.  697, 
79  C.  Cw  A.  382,  applying  rule  to  decision  of  Alaska  town-site  trustee; 
Boynton  v.  Haggart,  120  Fed.  828,  67  C.  C.  A.  301,  holding  patent  to 
sw^mp-land  granted  by  auditor  and  Governor  of  Arkansas  under  9  Stat. 
519,  impervious  to  collateral  attack;  Peabody  Gold  Min.  Co.  v.  Gold  Hill 
Min.  Co.,  106  Fed.  242,  holding  insufficient  bill  by  individual  to  vacate 
patent  granted  to  another  showing  patentee  not  entitled  but  not  show- 
ing complainant  entitled ;  Jeffords  v.  Hine,  2  Ariz.  167,  168,  11  Pac.  355, 
holding  decision  of  receiver  of  Land  Department  acting  as  register  by 
order  of  department,  as  to  right  to  possession  of  land,  conclusive  in 
courts;  McHariy  v.  Stewart,  4  Cal.  Unrep.  410,  35  Pac.  142,  holding 
Secretary  of  Interior  may  decide  question  on  evidence  not  decided  by 
district  officers;  Pierson  v.  Loveland,  16  Idaho,  638,  102  Pac.  344,  hold- 
ing writ  of  mandate  will  lie  to  compel  land  board  to  hear  contest;  Ken- 
nedy V.  Dickie,  34  Mont.  219,  85  Pac.  986,  holding  fact  that  false  testi- 
mony was  given  at  hearing  of  land  contest  will  not  justify  court  in 
reviewing  same;  Small  v.  Rakestraw,  28  Mont.  419,  72  Pac.  748,  up- 
holding Secretary  of  Interior's  determination  that  one  claiming  under 
homestead  laws  had  residence  for  voting  purposes  elsewhere,  hence  pre- 
cluded from  homesteading;  Gebo  v.  Clark  Fork  etc.  Min.  Co.,  30  Mont. 
92,  93,  75  Pac.  860,  holding  insufficient  complaint  to  hold  patentee  of 
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coal  lands  trustee  for  plaintiff  on  mere  allegation  of  filing  of  foiled  re- 
linquishment of  plaintiff's  rights;  Forman  v.  Healey,  19  N.  D.  124,  128, 
121  N.  W.  1125,  1127,  holding  Land  Department  has  power  to  cancel 
entry;  Reynolds  v.  Hill,  43  Okl  754,  143  Pac.  3157,  holding  finding  of 
Land  Department  that  land  had  been  abaiidoned  was  conclusive;  Ross 
V.  Stewart,  25  Okl.  621,  106  Pac.  874,  upholding  finality  of  decisions  of 
town-site  commissioners  of  Cherokee  Nation;  Cagle  v.  Dunham,  14  Okl. 
615,  625,  78  Pac.  562,  565,  refusing  to  set  aside  land  decision  for  per- 
jury wlicre  notice  given  parties  who  appeared  before  department  and 
were  given  full  hearing;  Cook  v.  McCord,  9  Okl.  210,  60  Pac.  500,  apply- 
ing rule  to  finding  as  to  whether  claimant  has  abandoned  lot;  Thorn- 
ton V.  Peery,  7  Okl.  449,  54  Pac.  652,  allegation  that  successful  party  in 
land  office  introduced  perjured  testimony  is  insufficient  to  set  aside,  de- 
partment's findings  in  absence  of  allegation  of  lack  of  further  evidence 
to  support  such  findings ;  Parker  v.  L3mch,  7  Okl.  661,  56  Pac.  1092,  one 
offering  to  file  contest  in  land  office  which  was  rejected  cannot  sue  to 
declare  patentee,  who  was  entry  man  at  time  of  offer,  trustee  for  his  use.; 
Black  V.  Jackson,  6  Okl.  754,  52  Pac.  407,  where  adverse  claimants  are 
residing  on  land  and  each  claims  under  prior  homestead  settlement,  loser 
before  Land  Department  cannot  claim  right  to  continue  residence  for 
purpose  of  suit  to  declare  trust  against  opponent;  Meyers  v.  United 
States,  5  Okl.  182,  48  Pac.  189,  upholding  indictment  for  perjury  com- 
mitted in  affidavit  in  land  contest;  Woodruff  v.  Wallace,  3  Okl.  361,  41 
Pac.  359,  District  Court  may,  by  injunction,  give  exclusive  possession 
to  successful  party  in  land  office  contest;  Lawrence  v.  Potter,  22  Wash. 
46,  60  Pac.  152,  holding  under  Rev.  Stats.  U.  S.,  §  2297,  prescribing  cer- 
tain causes  for  contesting  before  Land  Department  does  not  limit  it  to 
such  causes;  Bradley  v.  Dills  Lumber  Co.,  105  Wis.  252,  81  N.  W.  306, 
holding  certificate  of  8ui*veyor-general  under  act  of  June  2,  1858,  stat- 
ing that  D.  was  personal  representative  of  G.,  patentee,  plaintiff  claim- 
ing through  D.  had  prima  facie  title;  Carr  v.  Fife,  156  U.  S.  501,  39 
L,  Ed.  511,  15  Sup.  Ct.  430  (affirming  44  Fed.  715),  Bishop  of  Nesqually 
V.  Gibbon,  158  U.  S.  166,  39  L.  Ed.  936,  15  Sup.  Ct.  784,  Calhoun  v. 
Violet,  173  U.  S.  63,  43  L.  Ed.  614,  19  Sup.  Ct.  325,  Holmes  v.  State, 
100  Ala.  295,  14  South.  52,  Wormouth  v.  Gardner,  112  Cal.  610,  44  Pac. 
807,  Howell  v.  Killie,  17  Colo.  91,  28  Pac.  465,  Forbes  v.  DriscoU,  4 
Dak.  358,  31  N.  W.  644,  Wiseman  v.  Eastman,  21  Wash.  172,  57  Pac. 
401,  Harrington  v.  'Wilson,  10  S.  D.  608,  74  N.  W.  1056,  and  United 
States  v.  California  etc.  Land  Co.,  148  U.  S.  44,  37  L.  Ed.  360,  13  Sup. 
Ct.  463,  all  applying  rule  in  determining  title  to  land;  German  Ins.  Co. 
V.  Hay  den,  21  Colo.  136,  52  Am.  St.  Rep.  210,  40  Pac.  456,  holding  dei;i- 
sion  of  Land  Department  as  to  character  of  land  conclusive;  Vanton- 
geren  v.  Hefferman,  5  Dak.  213,  38  N.  W.  69,  holding  courts  cannot  de- 
termine conflicting  claims  to  public  land  before  issuance  of  paten't; 


116  U.  S.  54-65  NOTES  ON  U.  S.  REPORTS.  166 

Woodruff  V.  Wallace,  3  Okl.  361,  41  Pac.  359,  Caldwell  v.  Bush,  6  Wyo. 
354,  365,  45  Pac.  490,  491,  and  Parsons  v.  Venzke,  4  N.  D.  460,  50  Am. 
St.  Itep.  673,  61  N.  W.  1038,  all  refusing  to  review  decision  of  Land 
Department  canceling  entry  after  hearing. 

Distinguished  in  Richards  v.  Meissner,  155  Fed.  137,  holding  govern- 
ment should  be  made  party  to  all  actions  in  which  validity  of  patent  is 
involved ;  Lewis  Pub.  Co.  v.  Wyman,  152  Fed.  792,  holding  Federal  courts 
could  examine  action  of  postmaster-general  in  denying  rights  of  mail  to 
publisher;  Stimson  Land  Co.  v.  Rawson,  62  Fed.  430,  holding  cancella- 
tion of  land  entry  not  binding  on  court  if  supported  only  by  general 
conclusion  of  commission  of  fraud;  dissenting  opinion  in  Paine  v.  Fos- 
ter, 9  OkL  262,  60  Pac.  25,  majority  following  rule. 

Whenever  moving  party's  claim  Is  against  public  policy,  court  should 
dismiss  of  its  own  motion. 

Approved  in  Burke  v.  Southern  Pacific  R.  R.  Co.,  234  U.  S.  676,  58 
Ii.  JBd.  1543,  34  Sup.  Ct.  907,  holding  grant  of  lands  in  California  to 
Southern  Pacific  Company  was  not  defeated  by  discovery  of  minerals 
on  same;  General  Film  Co.  v.  Sampliner,  232  Fed.  99,  holding  court  may 
dismiss  suit  on  champertous  contract,  whether  champerty  is  pleaded  or 
not. 

ISquity  will  not  assist  land  claim  rejected  by  Interior  Department  for 
claimants  bad  faith. 

Approved  in  Puget  Mill  Co.  v.  Brown,  59  Fed.  37,  7  C.  C.  A.  643, 
Diller  v.  Hawley,  81  Fed.  653,  26  C.  C.  A.  514,  and  American  Mtg.  Co. 
V.  Hopper,  64  Fed.  556,  557,  12  C.  C.  A.  293  (affirming  56  Fed.  72),  all 
holding  land  office  can  cancel  certificate  where  entry  was  fraudulent, 
although  land  is  held  by  bona  fide  purchaser. 

Miscellaneous.  Cited  in  Sioux  Remedy  Co.  v.  Cope,  235  U.  S.  200, 
59  L.  Ed.  196,  35  Sup.  Ct.  57,  directing  writ  of  error  to  court  to  which 
cause  had  been  transferred. 

116  XT.  S.  54-65,  29  L.  Ed.  635,  6  Sup.  Ot.  333,  8IMMEBMAN  V.  KEBBASKA. 
Error  to  State  court  will  be  dismissed  where  Federal  qnestioxL  raised 
only  after  final  Judgment. 

Approved  in  Consolidated  Turnpike  Co.  v.  Norfolk  etc.  Ry.  Co.,  228 
U.  S.  331,  57  L.  Ed.  861,  33  Sup.  Ct.  510,  holding  just  compensation 
under  eminent  domain  does  not  necessarily  come  within  Fourteenth 
Amendment  where  State  Constitution  provides  for  same;  Osborne  v. 
Clark,  204  U.  S.  569,  51  L.  Ed.  627,  27  Sup.  Ct.  319,  holding  writ  of 
error  will  not  lie  from  Federal  Supreme  Court  simply  because  unconsti- 
tutionality of  question  might  have  been  raised;  Harding  v.  Illinois,  196 
U-  S.  84,  49  L.  Ed.  396,  25  Sup.  Ct.  176,  neither  petition  for  rehearing, 
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petition  for  writ  of  error,  assignments  of  error  in  Federal  Supreme 
Court  nor  certification  of  briefs  by  clerk  of  State  Court,  cure  failure  to 
show  Federal  question  raised  below;  Ellison  v.  City  of  Lamoure,  30  N.  D. 
52, 161  N.  W.  991,  holding  Federal  question  will  not  be  considered  when 
presented  for  first  time  on  petition  for  rehearing;  Fowler  v.  Lamson, 
164  U.  S.  255,  41  L.  Ed.  425,  17  Sup.  Ct.  113,-  and  Chappell  Chemical 
Co.  V.  Sulphur  Mines  Co.,  172  U.  S.  471,  43  L.  Ed.  620,  19  Sup,  Ct.  267, 
both  applying  rule. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court 
to  obtain  review  in  Federal  Supreme  Court.    Note,  63  L.  E.  A.  40. 

Record  for  showing  Federal  Supreme  Court's  jurisdiction  to  review 
State  court's  decision.    Note,  63  L.  B.  A.  333. 

116  XT.  S.  55-^0,  29  I..  Ed.  561,  6  Sup.  Ot.  278,  OAJSlNOJSf  V.  UNITED  STATES. 

Under  Utah  Bigamy  Act  of  1882,  cohabitation  means  living  together, 
uot  necessaiily  sexual  intercourse. 

Approved  in  Suslak  v.  United  States,  213  Fed.  918,  130  C.  C.  A.  391, 
holding  ''debauching,"  in  connection  with  white  slave  act,  means  any 
unlawful  and  unusual  indulgence  in  sexual  intercourse ;  Ackley  v.  United 
States,  200  Fed.  221,  118  C.  C.  A.  403,  upholding  conviction  for  using 
mails  to  distribute  literature  describing  how  to  prevent  conception ;  State 
v.  Freddy,  117  La.  123,  116  Am.  St.  Rep.  195,  41  South.  437,  holding 
concurrence  of  both  parties  is  not  essential  to  crime  of  incest;  United 
States  V.  Griego,  11  N.  M.  401,  72  Pac.  22,  adultery  indictment  charging 
mairied  man  with  committing  adultery  by  having  unlawful  intercourse  is 
safiBcient  though  word  "sexual"  omitted ;  Snow  v.  United  States,  118  U.  S. 
347,  354,  30  L.  Ed.  207,  210,  6  Sup.  Ct.  1060, 1064,  holding  United  States 
Supreme  Court  cannot  review  conviction  for  polygamy  in  territorial 
courts,  under  Federal  statute;  Cannon  v.  United  States,  118  U.  S.  355, 
29  L.  Ed.  562,  6  Sup.  Ct.  1064,  vacating  judgment  in  annotated  case  and 
dismissing  for  want  of  jurisdiction;  United  States  v.  Kuntze,  2  Idaho, 
449,  21  Pac.  407,  United  States  v.  Langford,  2  Idaho,  522,  523,  21  Pac. 
409,  410  (dissenting  opinion  in  2  Idaho,  526,  21  Pac.  411),  Common* 
wealth  V.  L,ucas,  158  Mass.  84,  32  N.  E.  1034,  United  States  v.  Snow,  4 
Utah,  287,  9  Pac.  505,  United  States  v.  Snow,  4  Utah,  297,  307,  9  Pac. 
686,  693,  United  States  v.  Clark,  5  Utah,  227,  14  Pac.  289,  United  States 
V.  Smith,  6  Utah,  234,  14  Pac.  293,  United  States  v.  Peay,  5  Utah,  269, 
14  Pac.  345,  United  States  v.  Harris,  5  Utah,  441,  17  Pac.  77,  United 
States  V.  Clark,  6  Utah,  124, 126, 127,  21  Pac.  464,  465,  and  Cox  v.  State, 

117  Ala.  106,  67  Am.  St.  Rep.  168.,  41  L.  E.  A.  761,  23  South.  807,  all 
applying  rule  in  prosecution  for  bigamy;  Sharon  v.  Sharon,  79  Cal.  669, 
22  Pac.  37,  holding  marriage  not  established  by  secret  intercourse,  with- 
out holding  out  woman  as  wife. 
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Distinguished  in  State  v.  Naylor,  68  Or.  143,  144,  136  Pac.  890,  hold- 
ing evidence  of  sexual  intercourse  is  essential  to  support  charge  of  lewd 
and  lascivious  cohabitation;  State  v.  Overstreet,  43  Kan.  304,  23  Pac. 
574,  holding  cohabitation  not  necessary  to  constitute  crime  of  concu- 
binage. 

Crime  of  bigamy.    Note,  126  Am.  St.  Rep.  219. 

What  constitutes  living  "together''  or  ''cohabiting"  in  fornication 
or  adultery.    Note,  19  Ann.  Oaa.  655. 

Indictment  for  polygamy  failing  to  allege  tbat  defendant  wm  a  male 
Is  not  prejudldaL 

Approved  in  United  States  v.  Eldredge,  5  Utah,  164^  13  Pac.  675, 
applying  rule  in  prosecution  for  unlawful  cohabitation. 

Indictment  in  words  of  statute  wbere  they,  as  now  interpreted,  have 
but  one  meaning,  is  sufficient. 

Approved  in  United  States  v.  Lake,  129  Ted.  501,  upholding  sufficiency 
of  indictment  against  president  of  bankrupt  corporation  for  making 
false  oath  to  schedules;  United  States  v.  Eldredge,  5  Utah,  170,  13 
Pac.  678,  applying  rule  in  prosecution  for  unlawful  cohabitation  under 

statute. 

What  marriages  are  void.    Note,  79  Am.  St.  Bep.  879. 

Miscellaneous.  Cited  in  State  v.  Miller,  14  Ariz.  441,  130  Pac.  892, 
refusal  to  allow  appeal  by  State  from  judgment  acquitting  defendant  of 
charge  of  murder ;  State  v.  Thayer,  158  Mo.  48,  49,  58  S.  W.  13,  holding 
under  Mo.  Rev.  Stats.  1899,  art.  X,  §  2696,  providing  appeal  from  final 
judgment  on  indictment,  defendant  convicted,  misdemeanant  on  informa- 
tion entitled  to  appeal;  Bullion  etc.  Min.  Co;  v.  Eureka  Hill  Min.  Co., 
5  Utah,  74, 11  Pac.  535,  and  United  States  v.  Sanges,  144  U.  S.  320,  321, 
86  L.  Ed.  449,  450,  12  Sup.  Ct.  612,  613,  not  in  point. 

116  XT.  8.  80-97,  29  L.  Ed.  544,  6  Sup.  Ot.  291,  SOBEBTS  ▼.  BEILI.T. 

Appeal  on  habeas  corpus  from  District  to  Circuit  Court  may  be  disposed 
Of  at  current  term. 

Cited  in  dissenting  opinion  in  Carruth  v.  Taylor,  8  N.  D.  178,  77  N.  W. 
623,  arguendo.  » 

Finality  of  order  in  habeas  corpus  proceeding.    Note,  11  Ann.  Oas. 
129. 

Objection  because  hearing  in  chambers  comes  too  late  on  appeal,  and 
after  appearance. 

Approved  in  Horn  v.  Pere  Marquette  R.  Co.,  151  Fed.  639,  holding  judge 
may  appoint  receiver  at  hearing  in  chambers. 
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One  held  for  extradition  may  test  legality  by  habeas  corpus,  in  State  or 
Federal  courts. 

Approved  in  Hyatt  v.  Corkran,  188  U.  S.  709,  714,  47  L.  Ed.  660,  23 
Sup.  Ct.  458,  460,  holding  one  not  within  demanding  State  when  larceny 
charged  was  committed  not  fugitive  from  justice  within  Rev.  Stats., 
§5278;  In  re  Kopel,  148  Fed.  506,  upholding  Federal  jurisdiction  to 
issue  habeas  coryms  tliough  same  petition  denied  by  State  court;  In  re 
Strauss,  126  Fed.  329,  63  C.  C.  A.  99,  holding  verified  complaint  charging 
person  with  obtaining  money  under  false  pretenses  confers  jurisdiction 
on  Governor  of  extraditing  State ;  People  v.  Hyatt,  172  N.  Y.  183,  188, 
189,  92  Am.  St.  Bep.  714,  M  N.  E.  828,  829,  holding  extradition  not 
granted  where  accused  was  constructively  not  actually  present  in  de- 
manding State  when  crime  committed. 

■ 

Extradition,  demand  for,  must  show  certified  indictment  or  affidavit, 
and  that  aceused  is  fogitive. 

Approved  in  Jackson  v.  Western  Expanded  Metal  etc.  Co.,  112  Fed. 
360,  holding  Chinese  deportation  proceedings  under  25  Stat.  476,  in  dis- 
cretion of  district  judge  to  determine  whether  commissioner's  delay  is 
abandonment  of  appeal;  Farrell  v.  Hawley,  78  Conn.  153,  61  Atl.  504, 
70  Ij.  R.  A.  686,  averment  in  reply  of  one  in  custody  under  extradition 
warrant  that  no  legal  hearing  was  had  to  ascertain  whether  he  was  fugi- 
tive is  insufficient;  In  re  Tod,  12  S.  D.  392,  393,  76  Am.  St.  Rep.  620, 
621,  81  N.  W.  639,  holding  one  sought  to  be  extradited  for  offense  in- 
volving fraud,  who  left  State  at  special  request  of  defrauded  party,  not 
fugitive  from  justice;  Armstrong  v.  Van  De  Venter,  21  Wash.  687,  59 
Pac,  512,  holding  complaint  on  extradition  charging  attempt  to  influence 
juror  in  pending  case,  attempt  to  procure  absence  of  witness  bad  for 
indefiniteness ;  Cook  v.  Hart,  146  U.  S.  193,  36  L.  Ed.  939, 13  Sup.  Ct.  43, 
refusing  habeas  corpus  to  prisoner  extradited  from  one  State  to  an- 
other ;  In  re  Cook,  49  Fed.  838,  and  In  re  Wliite,  56  Fed.  57,  58,  5  C.  C.  A. 
29  (affirming  45  Fed.  240),  all  refusing  habeas  corpus  to  prisoner  duly 
chai^ged  with  crime  in  another  State;  Ex  parte  Hart,  59  Fed.  895,  hold- 
ing information  charging  crime  sufficient  on  interstate  extradition ;  Bar- 
ranger  v.  Baum,  103  Ga.  474,  68  Am.  St.  Rep.  121,  30  S.  E.  528,  State  v. 
Goss,  66  Minn.  293,  68  N.  W.  1090,  In  re  Van  Scieever,  42  Neb.  780,  47 
Am.  St.  Rep.  734,  60  N.  W.  1039,  and  Webb  v.  York,  79  Fed.  622,  25 
C.  C.  A.  133,  all  holding  technical  defects  will  not  defeat  extradition 
where  indictment  substantially  describes  crime;  Ex  parte  Dawson,  83 
Fed.  308,  23  C.  C.  A.  354,  refusing  habeas  corpus  to  prisoner  held  under 
sufficient  extradition  warrant. 

Ground  on  which  one  State  may  refuse  to  surrender  a  person  de- 
manded by  the  authorities  of  another.    Note,  68  Am.  St.  Rep.  131. 
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Sufficiency  of  "affidavit  made  before  magistrate"  within  IJederal 
statute  relating  to  interstate  extradition.  Note,  16  Ann.  Ou. 
1100. 

Papers  necessary  for  surrender  of  fugitives  from  justice.  Note,  28 
L.  R.  A.  805. 

Question,  if  whether  fagitive  is  properly  charged  with  crtme^  Is  of  law, 
ezaminahle  on  habeas  corpus. 

Approved  in  Bruce  v.  Rayner,  124  Fed.  482,  483,  62  C.  C.  A.  501,  hold- 
ing question  whether  person  arrested  on  Governor's  requisition  warrant 
is  fugitive,  is  one  of  fact  inquired  into  on  habeas  corpus,  warrant  being 
prima  facie  only ;  Ex  parte  Spears,  88  Cal.  641,  22  Am.  St.  Rep.  842,  26 
Pac.  609,  discharging  fugitive,  where  affidavit  charging  crime  is  made  on 
belief;  Barranger  v.  Baum,  103  Ga.  475,  68  Am.  St  Rep.  122,  30  S.  E. 
528,  refusing  to  discharge  fugitive  substantially  charged  with  crime. 

Distinguished  in  People  v.  Hyatt,  172  N.  Y.  198,  92  Am.  St.  Rep.  722, 
64  N.  E.  832,  833,  holding  extradition  not  granted  where  accused  was 
constructively,  not  actually,  present  in  demanding  State  when  larceny 
charged  committed. 

Review  by  courts  of  executive  action  in  interstate  extradition  pro- 
ceedings.   Note,  8  Ann.  Gas.  877. 

Court's  right  to  examine  sufficiency  of  papers  on  which  extradition 
'     demanded.    Note,  11  L.  R.  A.  (N.  S.)  428. 

Right,  in  reviewing  extradition  proceedings,  to  be  heard  upon  merits 
of  charge.    Note,  21  L.  R.  A.  (N.  S.)  948. 

Whether  accused  is  fugitive  is  question  of  fact,  and  warrant  sufflcieni 
prima  facie  proof. 

Approved  in  Dennison  v.  Christian,  196  U.  S.  637,  49  L.  Ed.  630,  25 
Sup.  Ct.  795,  Munsey  v.  Clough,  196  U.  S.  372;  49  L.  Ed.  517,  25  Sup. 
Ct.  282,  Dodge  v.  Ellis,  195  U.  S.  626,  49  L.  Ed.  850,  25  Sup.  Ct.  791, 
In  re  Letcher,  145  Cal.  564,  79  Pac.  65,  and  State  v.  Clough,  72  N.  H. 
179,  67  L.  R.  A.  946,  55  Atl.  .555,  all  following  rule ;  Innes  v.  Tobin,  240 
U.  S.  131,  134,  60  L.  Ed.  565,  566,  36  Sup.  Ct.  291,  holding  one  entering 
State  involuntarily  under  extradition  proceedings  may,  after  trial  and 
acquittal,  be  delivered  to  another  State  under  second  extradition  papers ; 
Pierce  v.  Crcecy,  210  U.  S.  402,  52  L.  Ed.  1121,  28  Sup.  Ct.  714,  holding 
indictment,  whether  good  or  bad  as  pleading,  is  sufficient  to  support 
extradition;  Marbles  v.  Crcecy,  215  U.  S.  68,  54  L.  Ed.  95,  30  Sup.  Ct. 
32,  and  Pettibone  v.  Nichols,  203  U.  S.  204,  7  Ann.  Cas.  1047,  51  L.  Ed. 
153,  27  Sup.  Ct.  Ill,  both  holding  accused  not  entitled  to  hearing  before 
Governor  of  surrendering  State;  Illinois  v.  Pease,  207  U.  S.  108,  52 
L.  Ed.  125,  28  Sup.  Ct.  58,  holding  proof  of  alibi  by  accused  does  not 
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prevent  issuance  of  extradition  papers ;  Benson  v.  Henkel,  198  U.  S,  10> 
49  L.  Ed.  922,  25  Sup.  Ct.  569,  objection  to  indictment  for  bribing  Fed- 
eral officer  to  reveal  contents  of  reports  pertaining  to  Land  Department 
investigation  of  land  frauds  are  unavailable  in  proceedings  before  com- 
missioner for  removal  of  accused  to  another  Federal  district;  Ex  parte 
Thaw,  214  Fed.  432,  439,  holding  escape  from  insane  asylum  is  not  crime 
so  as  to  support  extradition  proceedings;  Tiberg  v.  Warren,  192  Fed. 
463,  112  C.  C.  A.  596,  holding  duplicity  contained  in  indictment  will  not 
defeat  extradition  proceedings ;  Ex  parte  Hoffstot,  180  Fed.  243,  holding 
Governor  in  issuing  extradition  papers  may  infer  from  evidence  as  to 
whether  accused  was  in  demanding  State  at  time  of  crime;  Bruce  ▼. 
Rayner,  124  Fed.  483,  62  C.  C.  A.  501,  holding  question  whether  person 
arrested  on  Governor's  requisition  warrant  is  fugitive  is  one  of  fact  in- 
quired into  on  habeas  corpus,  warrant  being  prima  facie  only;  State  v. 
Currie,  174  Ala.  3,  56  South.  735,  holding  authenticated  copy  of  law 
violated  is  not  necessary  in  extradition  proceedings;  Ex  parte  Dennison, 
72  Neb.  710,  117  Am.  St  Rep.  817,  101  N.  W.  1047,  and  Ross  v.  Crofutt, 
84  Conn.  373,  Ann.  Oas.  19120,  1295,  80  Atl.  91,  both  holding  indict- 
ment or  further  proof  is  not  necessary  until  presumption  is  overthrown ; 
Hayes  v.  Palmer,  21  App.  D.  C.  458,  refusing  to  consider  technical  suffi- 
ciency of  indictment;  Ex  parte  Moyer,  12  Idaho,  257,  118  Am.  St.  Rep. 
214,  12  L.  R.  A.  (N.  S.)  227,  85  Pac.  899,  holding  error  of  Governor  of 
surrendering  State  in  issuing  warrant  will  not  be  considered  when  ac- 
cused is  once  brought  within  jurisdiction  of  demanding  State;  State  v. 
Langum,  126  Minn.  40,  147  N.  W.  709,  holding  court  will  not  consider 
any  ulterior  motives  in  issuance  of  warrant;  State  v.  Clough,  71  N.  H. 
698,  599,  602,  53  Atl.  1088,  1089,  1090,  upholding  Governor's  action  in 
extraditing  prisoner  where  indictment  charged  defendant  with  uttering 
forged  wills,  such  being  sufficient  in  remanding  State;  Katyuga  v.  Cos- 
grove,  67  N.  J.  L.  214,  50  Atl.  680,  holding  issuance  of  warrant  for 
apprehension  of  demanded  accused  is  sufficient  prima  facie  evidence  of 
finding  by  Governor  that  accused  is  fugitive  from  justice;  Ex  parte 
Bruchman,  28  N.  D.  363,  148  N.  W.  1053,  holding  on  habeas  corpus  to 
determine  extradition,  court  will  not  consider  sufficiency  of  complaint 
on  which  warrant  is  founded ;  Ex  parte  Lewis,  34  Nev.  39,  115  Pac.  731> 
upholding  extradition  on  indictment  for  failure  to  supi>ort  minor  child; 
In  re  Waterman,  29  Nev.  293,  IS  Ann.  Gas.  926,  11  L.  R.  A.  (N.  B.)  424, 
89  Pac.  293,  holding  where  extradition  is  sought  on  indictment. chai^ng 
obtaining  property  under  false  pretenses,  indictment  must  charge  ob- 
taining of  ** money,  property  or  other  goods";  Ex  parte  Owen,  10  Okl. 
Cr.  288,  136  Pac.  199,  holding  affidavit  based  on  information  and  belief 
is  insufficient  to  support  extradition  proceedings;  Commonwealth  v.  Su- 
perintendent etc.  County  Prison,  220  Pa.  404,  409,  21  L.  R.  A.  (N.  B.) 
939,  69  Atl.  916,  918,  holding  court  will  not  inquire  into  motives  prompt- 
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ing  institation  of  proceedings  in  demanding  State;  Whitten  v.  Tomlin- 
son,  160  U.  S.  245,  40  L.  Ed.  413,  16  Sup.  Ct.  303,  Federal  court  refusing 
habeas  corpus  to  State  prisoner  after  extradition;  Ex  parte  Brown,  28 
Fed.  655,  refusing  habeas  corpus  to  fugitive  arrested  by  lawful  strata- 
gem; In  re  Keller,  36  Fed.  686,  holding  resident  of  State  where  found, 
jf  accused  of  crime  in  another  State,  may  be  extradited;  In  re  Cook, 
49  Fed.  839,  841,  refusing  habeas  corpus  to  prisoner,  after  delivery  to 
demanding  State ;  In  re  Huse,  79  Fed.  307,  25  C.  C.  A.  1,  refusing  habeas 
corpus  to  insane  person,  confined  under  State  authority;  Ex  parte  De- 
vine,  74  Miss.  718,  22  South.  3,  In  re  Sylvester,  21  Wash.  263,  57  Pac. 
831,  and  In  re  Bloch,  87  Fed.  983,  all  applying  rule,  and  refusing  habeas 
.corpus  to  prisoner  held  under  extradition  warrant;  Eaton  v.  West  Vir- 
gi,iiia,  91  Fed.  763,  34  C.  C.  A.  68,  refusing  habeas  corpus  after  extradi- 
tion, trial  and  conviction;  dissenting  opinion  in  People  v.  Hyatt,  172 
N.  Y,  207,  92  Am.  St.  Rep.  726,  64  N.  E.  836,  majority  refusing  extra- 
dition where  accused  was  only  constructively,  not  actually,  present  in 
demandiug  State  when  crime  committed. 

Distinguished  in  Ex  parte  Chung  Kin  Tow,  218  Fed.  186,  holding 
habeas  corpus  will  lie  to  determine  whether  prisoner  is  really  the  fugi- 
tive; Ex  parte  Cheatham,  50  Tex.  Cr.  53,  64,  95  S.  W.  1079,  holding  affi- 
davit in  extradition  proceedings  based  on  information  and  belief  is  in- 
sufficient. 

Fagitlve  la  one  who,  having  committed  crime,  has  left  State,  though 
not  by  flight,  after  indictment. 

Approved  in  Hughes  v.  Pflanz)  138  Fed.  984,  71  C.  C.  A.  234,  follow- 
ing rule ;  Drew  v.  Thaw,  235  U.  S.  439,  59  L  Ed.  807,  35  Sup.  Ct.  137, 
holding  motive  prompting  departure  is  of  no  weight  in  determining 
whether  accused  was  fugitive;  Strassheim  v.  Daily,  221  U.  S.  285;  55 
L.  Ed.  738,  31  Sup.  Ct.  558,  holding  committing  overt  act  toward  accom- 
plishing crime  before  leaving  State  constitutes  one  fugitive  from  jus- 
tice; Appleyard  v.  Massachusetts,  203  U.  S.  228,  7  Ann.  Oas.  1073,  51 
L.  Ed.  168,  27  Sup.  Ct.  122,  holding  want  of  knowledge  by  accused  that 
he  had  committed  crime  before  leaving  State  does  not  prevent  his  being 
fugitive  from  justice;  Ex  parte  Graham,  216  Fed.  815,  817,  holding  any 
essential  element  of  crime  committed  before  leaving  State  is  sufficient  to 
support  extradition;  In  re  Bruce,  132  Fed.  391,  393,  where  indicted  per- 
son resided  in  State  for  year  thereafter  but  removed  to  another  State 
on  business  and  was  thereafter  temporarily  in  State  from  time  to  time 
but  not  exceeding  eighteen  months  in  all,  he  was  within  exception  of 
limitation  statute;  Matter  of  Application  of  Shoemaker,  25  Cal.  App. 
556,  144  Pac.  987,  holding  where  it  is  shown  accused  was  not  in  State 
at  precise  time  alleged  in  indictment,  habeas  corpus  will  issue;  Depoilly 
V.  Palmer,  28  App.  D.  C.  329,  holding  residing  in  State  for  three  years 
after  perpetration  of  crime  does  not  prevent  accused  from  being  fugi- 


173  CALL  V.  PALMER.  116  U.  S.  98-103 

tive;  Leonard  y.  Zweifel,  171  Iowa,  625,  151  N.  W.  1055,  holding  one 
leaving  State  with  consent  of  one  from  whom  he  had  stolen  money  was 
nevertheless  fugitive  from  justice;  Ex  parte  Duddy,  219  Mass.  550,  107 
N.  E.  364,  holding  question  of  flight  does  not  depend  on  voluntary  or 
enforced  leaving;  Ex  parte  Galbreath,  24  N.  D.  584,  139  N.  W.  1051, 
and  Ex  parte  Dickson,  4  Ind.  Ter.  491,  69  S.  W.  947,  both  holding  to 
be  fugitive  it  is  not  necessary  that  accused  left  State  after  indictment 
found ;  Ex  parte  Williams,  10  Okl.  Cr.  346, 136  Pac.  598,  holding  prisoner 
on  parole,  leaving  State,  is  fugitive  from  justice;   Streep  v.  United 
States,  160  U.  S.  134,  40  L.  Ed.  869, 16  Sup.  Ct.  247,  applying  rule,  under 
indictment  for  counterfeiting;  Ex  parte  Brown,  28  Fed.  654,  refusing, 
habeas  corpus  to  fugitive,  arrested  by  lawful  stratagem;  In  re  Cook,  49 
Fed.  843,  refusing  habeas  corpus  to  fugitive,  after  surrender  to  demand-  - 
ing  State;  Drinkall  v.  Spinel,  68  Conn.  448,  S6  L.  IL  A.  488,  36  Atl.  832,., 
holding  prisoner  escaping  while  on  parole,  a  fugitive,  and  extraditable; 
State  v.  Richter,  37  Minn.  438,  35  N.  W.  9,  applying  rule,  and  refusing 
to  discharge  prisoner  held  for  extradition;  In  re  Sultan,  115  N.  C.  61, 
44  Am.  St.  Rep.  486,  28  L.  R.  A.  296,  20  S.  E.  377,  holding  party  pro-, 
curing  goods  by  false  representations,  in  one  State,  to  be  shipped,  to. 
him  in  another,  a  fugitive,  and  extraditable;  Porter  v.  United  States,  91 
Fed.  496,  33  C.  C.  A.  652,  arguendo. 

Distinguished  in  United  States  v.  Hewecker,  79  Fed.  61,  holding  per- 
son imprisoned  in  foreign  country,  for  murder  on  American  ship,  not. 
indictable  as  a  fugitive,  after  his  release;  State  v.  Hall,  115  N.  C.  824,. 
44  Ahl  St.  Rep.  509,  28  L.  R.  A.  294,  20  S.  E.  733,  holding  person  cannot 
be  a  fugitive  from  State  in  which  he  has  never  actually  been. 

Extradition  proceedings.    Note,  112  Am.  St  R^.  106,  115,  121,  125, 
126,  188,  141. 

Who  is  fugitive  from  justice  within  purview  of  interstate  extradi- 
tion laws.    Note,  7  Ann.  Oas.  1076. 

Fugitives  subject  to  extradition.    Note,  28  L.  R.  A.  290. 

Extradition  of  person  under  confinement  in  asylum  State.    Note,  24 
L.  R.  A.  (N.  S.)  801. 

Miscellaneous.  Cited  in  Cooley  v.  Morgan,  221  Fed.  253, 136  C.  C.  A. 
210,  holding  habeas  corpus  cannot  be  used  to  serve  purpose  of  writ  of 
error;  Board  of  Police  v.  Inhabitants  of  City  of  Biddeford,  105  Me.  50,. 
72  Atl.  741,  holding  city  need  not  pay  warrant  of  police  board  unless 
it  is  shown  just  what  same  covers. 

116  U.  S.  98-103,  29  L.  Ed.  659,  6  Sup.  Ct.  301,  CAIJ«  ▼.  PALBCES. 
Kotes  are  governed  by  law  of  place  where  made. 
Approved  in  In  re  Worth,  130  Fed.  930,  under  Iowa  Code  1897,  §  3041, 
creditors  of  bankrupt  cannot  set  up  defense  of  usury  against  claim  of 
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another  creditor;  Benjamin  Bank  v.  Doherty,  42  Wash.  328,  84  Pac.  875, 
note  valid  where  made  not  subject  to  Washington  usury  laws  because 
secured  by  mortgage  on  property  in  this  State;  Thompson  v.  Kyle,  39 
Fla.  597,  63  Am.  St.  Rep.  198,  23  South.  17,  applying  usury  laws  of  State 
where  note  was  made  and  payable,  on  foreclosure  in  another  State. 

Loan  by  agent  is  not  nsnrlous  where  excessive  interest  is  nnaathoilzed 
by  principal,  and  for  agent's  benefit. 

Approved  in  In  re  Kellogg,  113  Fed.  129,  holding  mortgage  void  for 
usury  where  bankrupt  receiving  fifteen  thousand  dollars  on  twenty-five 
thousand  dollar  mortgage  agreed  to  pay  mortgagee's  agent  commission 
on  sales  for  execution  of  new  mortgage;  Title  Guaranty  etc.  Co.  v. 
Wheatfield,  123  Md.  464,  91  Atl.  759,  holding  commissions  earned  by 
trust  company  in  placing  mortgage  do  not  make  loan  usurious;  Brown 
v.  Johnson,  43  Utah,  8,  Ann.  Oas.  19160,  S21,  46  L.  B.  A.  (N.  S.)  1157, 
134  Pac.  593,  allowing  judgment  for  plaintiff  where  evidence  showed  that 
money  received  by  agent  covered  other  transactions;  Grant  v.  Phoenix 
Life  Ins.  Co.,  121  U.  S.  118,  30  L.  Ed.  909,  7  Sup.  Ct.  848,  holding  com- 
missions on  loans,  not  paid  by  borrower  to  lender,  not  to  constitute 
usury;  Whaley  v.  American  etc.  Land  Mtp:.  Co.,  74  Fed.  77,  20  C.  C.  A. 
306  (affirming  63  Fed.  746),  McAleese  v.  Goodwin,  69  Fed.  761,  16 
C.  C.  A.  387,  Best  v.  British  etc.  Mtg.  Co.,  79  Fed.  402,  403,  Ginn  v.  New 
England  Mtg.  etc.  Co.,  92  Ala.  138,  8  South.  389,  American  etc.  Land 
Mtg.  Co.  V.  Sewell,  92  Ala.  176,  13  L.  R.  A.  808,  9  South.  147,  Vahlbeig 
v.  Keaton,  51  Ark.  546,  14  Am.  St.  R^.  80,  4  L.  R.  A  466, 11  S.  W.  881, 
Scruggs  V.  Scottish  Mtg.  Co.,  54  Ark.  570, 16  S.  W.  564,  Smith  v.  Neeley, 
2  Ind.  Ter.  651,  53  S.  W.  451,  Hughts  v.  Griswold,  82  Ga.  308,  9  S.  E. 
1093,  Barger  v.  Taylor,  30  Or.  236,  47  Pac.  620,  Dryfus  v.  Bumes,  53 
Fed.  410,  411,  all  applying  rule  and  foreclosing  mortgage  given  to  secure 
loan ;  Henry  v.  Sansom,  2  Tex.  Civ.  App.  154,  21  S.  W.  71,  and  Greenfield 
V.  Monaghan,  85  Iowa,  213,  52  N.  W.  193,  both  applying  rule  in  action 
on  promissory  note. 

Distinguished  in  Little  v.  Hooker  Steam  Pump  Co.,  122  Mo.  App.  624, 
630,  100  S.  W.  562,  564,  holding  where  agent  exacts  commission  from 
borrower,  transaction  is  usurious;  Sherwood  v.  Roundtree,  32  Fed.  120, 
121,  122,  holding  retention  by  agent  of  unlawful  commission,  which  was 
divided  with  principal,  usury ;  Brown  v.  Archer,  62  Mo.  App.  288,  Brown 
V.  Brown,  38  S.  C.  184,  17  S..E.  455,  Loan  Agency  v.  Hunter,  13  "tex. 
Civ.  App.  408,  35  S.  W.  402,  and  Scottish  Mtg.  etc.  Co.  of  New  Mexico 
V.  McBroom,  6  N.  M.  577,  30  Pac.  860,  all  holding  loan  usurious,  where 
unlawful  commissions  were  exacted  by  agent,  with  principal 's  knowledge. 

What  transactions  are  usurious.     Note,  46  Am.  St.  Rep.  197. 

Act  of  agent  in  entering  into  usurious  contract  as  binding  prin- 
cipal.   Note,  Ann.  Gas.  19160,  827. 
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Commissions  charged  borrower  by  lender's  agent  as  usury.    Note, 
19  L.  IL  A.  (N.  S.)  S9L 

Contract  in  consideration  of  nsurlous  contract,  but  with  third  party,  and 
not  an  evasion,  Is  yalld. 

Approved  in  In  re  Kellogg,  113  Fed.  127,  holding  mortgage  void 
where  bankrupt,  receiving  part  only  of  mortgage  money  agreed  to 
pay  mortgagee's  agent  per  cent  on  sales  in  principal's  business  to  obtain 
rest ;  Armijo  v.  Henr>s  14  N.  M.  192,  25  L.  R.  A.  (N.  S.)  275,  89  Pac. 
308,  holding  where  neither  party  intended  to  give  or  take  usurious 
interest,  same  will  not  be  considered  void;  Brown  v.  Cass  County 
Bank,  86  Iowa,  535,  53  N.  W.  412,  holding  note  given  for  money  ad- 
vanced to  pay  usurious  loan  valid. 

Miscellaneous.  Cited  in  Little  v.  Hooker  Steam  Pump  Co.,  228  Mo. 
674,  129  S.  W.  222,  refusing  to  allow  one  judge  of  Court  of  Appeals 
to  certify  decision  to  Supreme  Court  simply  because  he  believes  deci- 
sion to  be  wrong. 

116  U.  S.  104-108,  29  L.  Ed.  650,  6  Sup.  Ot.   S04,  UNITED  STATES  v. 
MOONET. 

Presmnably,  language  with  settled  Judicial  meaning,  Is  used  by  Oon- 
gresB  In  that  senae. 

Approved  in  Logan  v.  United  States,  144  U.  S.  301,  S6  L.  Ed.  442, 
12  Sup.  Ct.  629,  applying  rule  in  construing  statute  regulating  wit- 
nesses; United  States  v.  Mexican  Nat.  Ry.  Co.,  40  Fed.  773,  holding 
District  Court  has  jurisdiction  of  suit  to  recover  statutory  penalty  for 
imjwrting  contract  laborers. 

Act  of  1875  did  not  affect  Circuit  or  District  Court's  Jurisdiction  Im 
special  caaea,  under  prior  acta. 

Approved  in  Helwig  v.  United  States,  188  U.  S.  610,  47  L.  Ed.  616, 
23  Sup.  Ct.  429,  upholding  exclusive  jurisdiction  of  District  Court  of 
suit  to  collect  penalty  of  act  of  June  10,  1890,  on  importers  for  under- 
valuing merchandise ;  Downs  v.  Bidwell,  182  U.  S.  248,  45  L.  Ed.  1091, 
21  Sup.  Ct.  772,  holding  under  Rev.  Stats.,  §  629,  Circuit  Court  has 
jurisdiction  of  action  to  recover  duties  on  Porto  Rican  goods  exacted 
under  Foraker  Act  of  1900;  Lewis  Blind  Stitch  Co.  v.  Arbetter  Felling 
Mach.  Co.,  181  Fed.  977,  979,  holding  suit  to  obtain  issuance  of  patent 
may  be  instituted  in  any  district;  Northern  Pac.  Ry.  Co.  v.  Pacific 
Coast  Lumber  Mfrs.  Assn.,  165  Fed.  9,  91  C.  C.  A.  39,  holding  suit  to 
enjoin  railroad  company  from  enforcing  unreasonable  rates  may  be 
instituted  in  any  district;  United  States  v.  Standard  Oil  Co.,  152 'Fed. 
293,  holding  in  suit  to  restrain  unlawful  combinations,  Federal  court 
may   summon  parties   without   their   jurisdiction;   Oleovich   v.   Grand 
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Trunk  Ry.  Co.,  20  Cal.  App.  355,  129  Pac.  293,  and  Smeltzer  v.  St. 
Louis  &  S.  F.  R.  Co.,  168  Fed.  421,  both  holding  State  and  Federal 
courts  have  jurisdiction  of  suit  for  loss  of  goods  by  carrier  when 
amount  exceeds  two  thousand  dollars;  Falk  v.  Curtis  Pub.  Co.,  100 
Fed.  80,  holding  under  Rev.  Stats.,  §  629,  Circuit  Courts  have  juris- 
diction of  suit,  under  section  4965,  to  recover  penalty  for  infringing 
copyrighted  photograph;  Lewis  v.  State,  58  Tex.  Cr.  362,  21  Ann.  Oas. 
656,  127  S.  W.  812,  holding  act  of  legislature  prescribing  punisliment 
for  violation  of  liquor  law  did  not  apply  to  counties  adopting  local 
option ;  Goddard  v.  Mailler,  80  Fed.  423,  and  In  re  Hohorst,  150  U.  S. 
()62,  87  L.  Ed.  1214,  14  Sup.  Ct.  224,  both  construing  statutes  govern- 
ing jurisdiction  of  Circuit  Courts;  United  States  v.  Mexican  Nat.  Ry. 
Co.,  40  Fed.  772,  holding  District  Court  has  jurisdiction  of  suit  to 
1  ecover  penalty  for  importing  contract  laborers ;  United  States  v.  Ken- 
tucky River  Mills,  45  Fed.  274,  holding  jurisdictional  amount  in  Circuit 
Courts,  not  applicable  to  suit  by  United  States;  East  Tennessee  etc. 
R.  Co.  V.  Atlanta  etc.  R.  R.  Co.,  49  Fed  615,  616,  16  L.  B.  A. 
112,  lis,  holding  later  jurisdictional  acts  did  not  repeal  statutes 
relating  to  districts  in  which  suits  of  ^' local  nature"  might  be 
brought;  King  v.  McLean  Asylum  of  Massachusetts  General  Hos- 
pital, 64  Fed.  333,  334,  26  L.  B.  A.  785,  12  C.  C.  A.  145,  hold- 
ing Circuit  Court  has  jurisdiction  of  habeas  corpus  by  citizen  of  one 
State,  seeking  release  from  restraint  by  citizen  of  another;  Donnelly  v. 
United  States  Cordage  Co.,  66  Fed.  614,  and  Union  Switch  &  Signal 
Co.  V.  Hall  Signal  Co.,  65  Fed.  626,  both  holding  suit  for  infringement 
of  patent  must  be  brought  in  district  whereof  defendant  is  inhabitant; 
Smith  V.  Sargent  Mfg.  Co.,  67  Fed.  801,  holding  suit  for  infringement 
ot  patent  may  be  brought  wherever  personal  service  can  be  had;  Van 
Patten  v.  Chicago  etc.  R.  R.  Co.,  74  Fed.  985,  987,  holding  Judiciary 
Acts  of  1887-88  not  applicable  to  suits  brought  under  Interstate  Com- 
merce Act,  to  recover  damages  for  overcharging;  dissenting  opinion  in 
United  States  v.  Trans-Missouri  Freight  Assn.,  166  U.  S.  354,  355,  41 
L.  Ed.  10S2,  17  Sup.  Ct.  564,  arguendo. 

District  Courts  retain  ezclusiye  Jurisdiction  of  suits  for  penalties,  not- 
withstanding section  1,  Act  of  1875. 

Approved  in  Lederer  v.  Ferris,  149  Fed.  251,  suit  arising  under  copy- 
right laws  may  be  brought  in  any  district  in  which  defendant  can  be 
found  and  served  with  process;  United  States  v.  Mexican  Ry.  Co.,  40 
Fed.  770,  771,  United  States  v.  Whitcombe  etc.  Bedstead  Co.,  45  Fed. 
90,  and  Lees  v.  United  States,  150  U.  S.  479,  37  L.  Ed.  1151,  l4  Sup.  Ct. 
]64,  all  holding  District  Court  has  jurisdiction  of  suit  to  recover  pen- 
alty for  importing  contract  laborers;  In  re  Keasbey  &  Mattison  Co., 
160  U.  S.  230,  40  L.  Ed.  405,  16  Sup.  Ct.  276,  arguendo. 
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116  XT.  8.  108-113,  29  L.  Ed.  583,  6  Snp.  Ot.  314,  COYLE  y.  DAVIS. 

Parol,  to  proye  warranty  deed  without  defeasance  a  mortgage,  must 
be  clear  and  conylndng. 

Approved- in  Kennedy  v.  Custer,  174  Fed.  974,  98  C.  C.  A.  584,  hold- 
ing evidence  did  not  prove  making  of  antenuptial  contract;  Neely 
V  Boyd,  145  Fed.  174,  76  C.  C.  A.  142,  holding  evidence  insufficient  to 
show  parol  agreement  by  purchaser  at  execution  sale  to  hold  title  for 
benefit  of  judgment  defendant  and  to  permit  latter  to  redeem  at  any 
time ;  American  Bell  Tel.  Co.  v.  National  Tel.  Mfg.  Co.,  109  Fed.  1010, 
refusing  amendment  of  application  for  instrimient  for  reproducing 
musical  sounds,  disclaiming  applicability  to  transmit  speech,  by  striking 
out  disclaimer;  Rushton  v.  Mcllvene,  88  Ark.  301,  114  S.  W.  710,  hold- 
ing evidence  insufficient  to  overcome  presumption  that  deed  was  abso- 
lute; Smith  V.  Hoff,  23  N.  D.  43,  Ann.  Oas.  19140,  1072,  135  N.  W. 
774,  holding  separate  defeasance  may  be  connected  with  absolute  deed 
by  parol  evidence;  Wallace  v.  Johnstone,  129  U.  S.  64,  32  L.  Ed.  621. 
9  Sup.  Ct.  245,  Cowell  v.  Craig,  79  Fed.  689,  Walker  v.  Farmers'  Bank, 
8  Houst.  280,  14  Atl.  822,  Cake  v.  ShuU,  46  N.  J.  Eq.  213,  16  Atl.  435,. 
and  Cadman  v.  Peter,  118  U.  S.  80,  80  L.  Ed.  81,  6  Sup.  Ct.  960,  all 
holding  deed  absolute,  in  absence  of  such  evidence;  Keithley  v.  Wood, 
151  III.  572,  42  Am.  St.  Rep.  267,  38  N.  E.  151,  Jasper  v.  Hazen,  4 
N.  D.  9,  23  L.  B.  A.  64,  58  N.  W.  457,  and  Mahoney  v.  Bostwick,  96 
Cal.  58,  31  Am.  St.  Bep.  177,  30  Pac.  1021,  all  applying  rule  and  estab- 
lishing absolute  deed  as  mortgage;  Sheehan  v.  Sullivan,  126  Cal.  194, 
58  Pac.  544,  refusing  to  establish  trust  under  absolute  deed,  in  absence 
of  such  evidence;  Barnes  v.  Packwood,  10  Wash.  56,  38  Pac.  860,  re- 
fusing to  vary  terms  of  note,  on  account  of  mistake,  in  absence  of  such 
evidence. 

Distinguished  in  dissenting  opinion  in  Stuart  v.  Hauser,  9  Idaho,  73, 
72  Pac.  726,  majority  holding  suit  by  grantor  to  have  deed  absolute 
declared  mortgage,  finding  that  deed  not  intended  as  mortgage  not 
disturbed  on  appeal  where  evidence  conflicts. 

Parol  evidence  that  instrument  importing  a  complete  transfer  was 
intended  as  a  mortgage  or  pledge.  Note,  L.  B.  A.  1916B,  78,  191, 
192,  193,  194,  400,  406,  411. 

116  U.  &  113-131,  29  Ik  Ed.  576,  6  Sup.'  Ot.  306,  UVEBPOOL  ETC.  INS. 
CO.  y.  GUNTHEB. 

In  New  York,  evidence  received  on  obscure  answer,  unobjected  to, 
dioQld  go  to  Jury. 

Approved  in  Standard  Oil  Co.  v.  Brown,  218  U.  S.  84,  64  L.  Ed.  946, 
30  Sup.  Ct.  669  holding  where  defendant  did  not  object  to  variance  in 
evidence  but  offered  proof  in  rebuttal,  there  was  no  error;  Black  t« 
Xm— 12 
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Teeter,  1  Alaska,  564,  in  ejectment,  where  evidence  of  second  and  later 
location  by  plaintiff  was  unobjected  to,  though  not  specially  pleaded, 
and  jury  found  for  plaintiff  on  such  location,  instruction  submitting  last 
location  not  ground  for  new  trial ;  Horton  v.  Seaboard  etc.  Ry.  Co.,  169 
N.  C.  117,  85  S.  E.  221,  upholding  judgment  in  personal  injuries  case; 
Grayson  v.  Lynch,  163  U.  S.  479,  41  L.  Ed.  284,  16  Sup.  Ct.  1069,  hold- 
ing variance  between  pleading  and  proofs  immaterial,  where  it  did  not 
mislead  party;  Hodges  v.  Kimball,  91  Fed.  849,  34  C.  C.  A.  103, 
arguendo. 

Violation  of  proUbltlon  of  a  policy,  by  occapanv  under  licenae  of 
assured,  is  violation  liy  insured  himself. 

Approved  in  Allen  v.  Home  Ins.  Co.,  133  Cal.  32,  65  Pac.  139,  hold- 
ing erroneous  refusal  to  instruct  that  if  building  insured  were  occupied 
as  roadside  bawdy-house  and  saloon  when  burned,  defendant  company 
not  liable;  Norwayze  v.  Thuringia  Ins.  Co.,  204  111.  344,  68  N.  E.  555, 
holding  policy  to  be  void  if  gasoline  kept  on  premises  forfeited  by 
tenant  keeping  one-gallon  can  at  time  of  fire,  though  without  insured's 
knowledge;  Reynolds  v.  German-American  Ins.  Co.,  107  Md.  117,  15 
L.  B.  A.  (N.  S.)  345,  68  Atl.  264,  holding  where  inventory  was  not 
taken  according  to  terms  of  policy,  it  was  void;  Boyer  v.  Grand  Rapids 
Fire  Ins.  Co.,  124  Mich.  460,  83  N.  W.  126,  holding  provision  in  policy 
against  keeping  gasoline  on  premises  applies  to  gasoline  brought  for  use 
in  upstairs  room  not  directly  connected  with  store  insured;  Norfolk  Fire 
Ins.  Co.  V.  Talley,  112  Va.  416,  Ann.  Gas.  1913B,  806,  71  S.  E.  535, 
and  Westchester  Fire  Ins.  Co.  v.  Ocean  View  etc.  Pier  Co.,  106  Va.  642, 
56  S.  E.  587,  both  holding  keeping  of  fireworks  on  premises  avoids 
policy;  Gunther  v.  Liverpool  etc.  Ins.  Co.,  134  U.  S,  116>  38  L.  Ed.  860, 
10  Sup.  Ct.  450,  refusing  recovery  where  assured 's  lessee  violated 
policy  by  keeping  oil  and  filling  lamps  at  night;  Oakland  Home  Ins.  Co. 
v.  Shawne  Co.  Commrs.,  54  Kan.  737,  45  Am.  St.  Rep.  807,  39  Pac.  699, 
La  Force  v.  Williams  City  Ins.  Co.,  43  Mo.  App.  533,  and  Fisher  v. 
London  etc.  Ins.  Co.,  83  Fed.  810,  all  refusing  recovery  where  gasoline 
was  kept,  contrary  to  policy;  Concordia  Fire  Ins.  Co.  v.  Johnson,  4 
Kan.  App.  13,  45  Pac.  724,  holding  policy  avoided  by  prohibited  use  of 
premises  by  tenant;  dissenting  opinion  in  Smith  v.  German  Ins.  Co., 
107  Mich.  298,  299,  30  L.  R.  A.  378,  65  N.  W.  246,  majorijby  holding  pro- 
liibition  against  keeping  gasoline  not  violated  by  temporary  use,  for 
making  repairs. 

Distinguished  in  Sumter  Tobacco  Warehouse  Co.  v.  Phoenix  Ins.  Co., 
76  S.  C.  80,  121  Am.  St.  Rep.  941,  11  Ann.  Obs.  780,  10  L.  R.  A.  (N.  S.) 
736,  56  S.  E.  '655,  holding  policy  is  -not  void  where  loss  does  not  result 
from  increased  hazard. 
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Necessity  of  knowledge  or  control  by  owner  of  insured  property  of 
act  constituting  increase  of  risk.    Note,  7  Ann.  Gas.  889. 

Provisions  in  fire  insurance  policies  prohibiting  designated  articles 
on  premises.     Note,  3  B.  B.  0.  87,  38,  40. 

PemiiBslon  to  keep  gasoline  generator  involves  also  necessary  gasoline, 
while  generator  is  kept. 

Approved  in  Gunther  v.  Liverpool  etc.  Ins.  Co.,  134  U.  S.  112,  116, 83 
L.  Ed.  859,  860,  10  Sup.  Ct.  448,  449,  refusing  recovery  where  oil  was 
kept,  and  lamps  filled  at  night,  where  only  filling  in  daytime  was  per- 
mitted. 

Implication  of   way  by  necessity  on  involuntary  sale  of   part  of 
tract.    Note,  12  L.  B.  A.  (N.  S.)  488. 

116  17.  &  131-136,  29  L.  Ed.  687,  6  Sap.  Ct.  820,  FISK  ▼.  JEFFEBSON 
POUOE  JUBY. 

Elective  office  is  not  a  contract  preventing  its  a1)olition,  diminntion  or 
change. 

Approved  in  Board  of  Commrs.  of  Perry  County  v.  Lindeman,  105 
Ind.  191,  73  N.  E.  14,  upholding  Acts  1903,  p.  40,  relating  to  salaries  of 
officers;  Gibbs  v.  Manchester,  73  N.  H.  267,  61  Atl.  129,  where  police 
commissioners  removed  policemen  without  charges  or  hearing,  city  not 
liable  for  acts  of  commissioners;  Board  of  Commrs.  of  Allen  County 
V.  Chapman,  22  Ind.  App.  64,  53  N.  E.  189,  holding  supervisors  may 
change  township  assessor's  salary. 

Both  express  and  implied  contracts  are  protected  by  contract  obUgatibn 
clause. 

Approved  in  Los  Angeles  v.  Los  Angeles  City  Water  Co.,  177  U.  S. 
.575,  44  L.  Ed.  894,  20  Sup.  Ct.  742,  holding  contract  giving  water  com- 
pany power  to  fix  rates  impaired  by  subsequent  ordinance  reducing 
snch  rates;  Houston  &  Texas  Cent.  R.  R.  Co.  v.  Texas,  177  U.  S.  77, 
44  L.  Ed.  680,  20  Sup.  Ct.  549,  holding  construction  of  State  statute 
whereby  cause  of  action  for  default  of  payment  enforced  on  ground 
payment  in  treasury  warrants  void  impairs  contract;  St.  Louis  &  S.  F. 
R.  Co.  V.  Cross,  171  Fed.  489,  holding  admission  of  Oklahoma  into 
Union  did  not  militate  against  vested  rights  under  railroad  contract; 
Brandon  v.  Williams,  166  Ala.  75,  51  South.  874,  upholding  right  of 
public  officer  to  fees  already  earned;  State  v.  Mayor  etc.  of  New  Or- 
leans, 119  La.  635,  44  South.  324,  holding  second  tax  cannot  be  levied 
to  reimburse  fund  for  which  previous  tax*  was  collected;  Milwaukee 
Electric  Ry.  etc.  Co.  v.  Railroad  Commission,  153  Wis.  618,  Ann.  Gas. 
1915A,  911,  L.  R.  A.  1915r.  744,  142  N.  W.  498,  holding  city  of  Mil- 
waukee in  prescribing  street-car  fares  did  not  impair  obligation  of  con- 
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tract;  Ettor  v.  City  of  Tacoma,  57  Wash.  60,  107  Pac.  1063,  holding 
statute  might  take  away  right  of  action  for  damages  for  grading  of 
street;  St.  Louis  etc.  Ry.  Co.  v.  Alexander,  49  Ark.  194,  4  S.  W.  755, 
holding  repeal  of  statute  allowing  recovery  of  taxes  paid  at  tax  sale 
"^tannot  affect  vested  right;  State  v.  Helmes,  136  Ind.  133,  35  N.  E.  897, 
holding  statute  affecting  remedy  of  contract  void;  Leavitt  v.  Lovering, 
64  N.  H.  609,  1  L.  R.  A.  59,  15  Atl.  415,  and  Danforth  v.  Robinson, 
80  Me.  472,  6  Ahl  St.  Rep.  228,  15  Atl.  29,  both  holding  liability  under 
implied  contract  not  affected  by  subsequent  insolvent  law;  Seton  v. 
Hoyt,  34  Or.  279,  43  L.  R.  A.  687,  55  Pac.  970,  holding  statute  changing 
rate  of  interest  cannot  affect  outstanding  county  warrants;  dissenting 
opinion  in  Morley  v.  Lake  Shore  etc.  Ry.  Co.,  146  U.  S.  174,  36  L.  Ed. 
931,  13  Sup.  Ct.  59,  majority  holding  judgment  not  a  contract,  impaired 
by  statute  reducing  interest;  dissenting  opinion  in  Wilmington  v.  Bryan, 
141  N.  C.  689,  690,  54  S.  E.  551,  majority  holding  city  could  at  any  time 
revoke  right  of  city  attorney  to  retain  ten  per  cent  of  taxes  collected 
through  his  own  efforts. 

Distinguished  in  Ladd  v.  City  of  Portland,  32  Or.  275,  67  Am.  St. 
Rep.  528,  51  Pac.  655,  liolding  provision  of  charter  that  street  may 
be  improved  once  at  property  owner's  expense,  and  not  thereafter,  not 
a  contract  prohibited  by  Constitution. 

116  U.  8.  135-137,  29  L.  Ed.  588,  6  Snp.  Ot  382,  8TEWABT  ▼.  JEFFEBSON 
POUCE  JUSY. 

Not  cited. 

116  T7.  S.  138-142,  29  L.  Ed.  689,  6  Sup.  Ot.  317,  SAK  MATEO  OO.  ▼. 
SOUTHERN  PAO.  B.  B.  00. 

Appeal  will  be  dismissed,  each  paying  his  own  costs,  where  debt  sued 
upon  Is  nncondltlonally  paid. 

Approved  in  Signor  v.  Clark,  13  N.  D.  46,  99  N.  W.  72,  foUowins: 
rule;  Lewis  Pub.  Co.  v.  Wyman,  168  Fed.  758,  holding  bill  to  enjoin 
postmaster-general  from  refusing  to  admit  magazine  to  mail  will  be 
dismissed  where  department  has  authorized  its  admission  pending  liti- 
gation; Montgomery  v.  City  Council  of  Charleston,  99  Fed.  832,  40 
C.  C.  A.  108,  holding  where  city  filed  intervening  petition  in  foreclosure 
suit  seeking  to  eatablish  taxes  as  lien  for  proceeds  of  sale,  question 
of  validity  ended  by  payment  by  purchaser;  United  States  Savings  & 
Loan  Co.  v.  Leftwich,  132  Ala.  133,  31  South.  475,  holding  appeal  from 
decree  referring  amount  of  claim  taken  after  decree  of  sale  ineffectual ; 
Wedekind  v.  Bell,  26  Nev.  413,  69  Pac.  614,  holding  where  plaintiff 
conveys  his  interest  in  mining  location  to  third  party,  who  compro- 
mises case  pending  appeal,  appeal  dismissed  though  argued  and  sub- 
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mitted;  ThomaS;  Andrews  &  Co.  v.  Town  of  Norton,.  110  Va.  149,  65 
S.  E.  487,  holding  payment  of  taxes  will  warrant  dismissal  of  suit  to 
enjoin  same;  California  v.  San  Pablo  etc.  R.  R.  Co.,  149  U.  S.  314, 
37  L.  Ed.  749,  13  Sup.  Ct.  878,  and  Little  v.  Bowers,  134  U.  S.  558, 
SS  L.  Ed.  1020,  10  Sup.  Ct.  623,  both  dismissing  writ  of  error  where  tax 
in  dispute  has  been  voluntarily  paid;  Mills  v.  Green,  159  U.  S.  654, 
40  L.  Ed.  294,  16  Sup.  Ct.  133,  dismissing  appeal  to  secure  right  to  vote 
at  election,  after  it  has  taken  place;  Kimball  v.  Kimball,  174  U.  S.  163, 
43  K.Ed.  934,  19  Sup.  Ct.  641,  dismissing . writ  of  error  to  judgment 
dismissing  petition  for  letters  of  administration  where  will  has  been 
subsequently  found;  Atlanta  etc.  R.  R.  Co.  v.  Blanton,  80  Ga.  566,  6 
S.  E.  586,  dismissing  appeal  from  award  against  railroad  to  land  owner 
where  amount  has  been  paid. 

Distinguished  in  Ward  v.  Ward 's  Heirs,  50  W.  Va.  519,  40  S.  E.  473, 
holding  conveyance  by  coparcener  to  another  coparcener  of  undivided 
interest  does  not  pass  pre-existing  demand  for  improvements;  State  v. 
Philips,  97  Mo.  338,  8  L.  R.  A.  479,  10  S.  W.  857,  refusing  to  dismiss 
appeal  in  test  case  on  taxes,  although  tax  bills  have  been  canceled. 

Validity  of  tax  as  affected  by  valuation  of  other  property  at  lower 
proportion  of  actual  value.    Note,  Ann.  Gas.  1912B,  874. 

Constitutional  equality  as  to  corporate  taxation.    Note,  60  L.  B.  A. 
359. 

Miscellaneous.  Cited  in  State  v.  Standard  Oil  Co.,  218  Mo.  389,  116 
S.  W.  1022,  involving  unlawful  combination  of  Standard  Oil  Company; 
Wadsworth  v.  Union  Pac.  Ry.  Co.,  18  Colo.  614,  36  Am.  St.  Rep.  320, 
33  Pac.  520,  not  in  point. 

116  17.  a  142-146,  29  L.  Ed.  581,  6  Sup.  Ct.  319,  HEWITT  ▼.  FII*BEBT. 

Citation  is  necessary  to  jurisdiction  on  error,  unless  properly  waived, 
or  appealed  in  open  court. 

Approved  in  Peralta  v.  State  of  California,  235  U.  S.  686,  59  L.  Ed. 
425,  35  Sup.  Ct.  203,  dismissing  appeal  for  want  of  jurisdiction;  Lock- 
man  V.  Lang,  132  Fed.  4,  65  C.  C.  A.  621,  where  appeal  allowed  by 
taking  security  in  time  and  transcript  filed  and  case  docketed,  failure 
to  issue  citation  within  time  for  appeal  is  no  ground  for  dismissal; 
Pender  v.  Brown,  120  Fed.  497,  56  C.  C.  A.  646,  holding  Circuit  Court 
of  Appeals  acquired  no  jurisdiction  where  citation  not  issued  and  served 
before  end  of  next  ensuing  term;  Loveless  v.  Ransom,  109  Fed.  392, 
46  C.  C.  A.  434,  holding  writ  of  error  applicable  only  to  suits  at  law 
and  citation  necessary  appeal  to  equity  suits,  but  citation  not  neces- 
sary uYiless  after  term;  Berliner  Gramophone  Co.  v.  Seaman,  108  Fed. 
717,  47  C.  C.  A.  630,  holding  issuance  and  service  of  citation  not  juris- 
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dictional,  hence  may  be  issued  after  expiration  of  time  for  taking  ap- 
peal ;  McNulta  v.  West  Chicago  Park  Commrs.,  99  Fed.  329,  39  C.  C.  A. 
545,  holding  citation  unnecessary  where  appeal  allowed  in  open  court 
in  term  where  decree  rendered;  Leonard  v.  Rodda,  5  App.  D.  C.  262, 
holding  a  notice  unnecessary  on  appeal  from  habeas  corpus  order 
where  prisoner  has  been  rearrested;  Baca  v.  Anaya,  14  N.  M.  26,  89 
Pac.  315,  holding  notice  for  publication  of  notice  of  appeal  issues  from 
lower  court;  Blackburn  v.  Morrison,  29  Okl.  513,  Ann.  Oa«.  1913A, 
523,  118  Pac.  403,  holding  taking  of  appeal  begins  to  run  from  time 
of  its  allowance;  Radford  v.  Folsom,  123  U.  S.  727,  31  L.  Ed. 
293,  8  Sup.  Ct.  335,  Richardson  v.  Green,  130  U.  S.  114,  32  L.  Ed.  875, 
9  Sup.  Ct.  446,  and  Goodwin  v.  Fox,  120  U.  S.  778,  30  L.  Ed,  816,  7 
Sup.  Ct.  780,  all  holding  citation  or  its  equivalent  necessary  where 
appeal  bond  was  not  filed  until  after  term  when  appeal  was  allowed; 
Tripp  V.  Santa  Rosa  Street  R.  R.  Co.,  144  U.  S.  129,  36  L.  Ed.  372, 
12  Sup.  Ct.  656,  holding  service  of  citation  by  mailing  copy  insufficient ; 
West  V.  Irwin,  54  Fed.  420,  4  C.  C.  A.  401,  and  Jacobs  v.  George,  150 
U.  S.  417,  37  L.  Ed.  1128,  14  Sup.  Ct.  160,  both  dismissing  appeal  in 
absence  of  citation  where  appeal  was  perfected  after  term  when  de- 
cree was  rendered;  Farmers'  Loan  etc.  Co.  v.  Chicago  etc.  R.  R.  Co.,  73 
Fed.  317,  19  C.  C.  A.  477,  holding  citation  signed  by  one  judge  valid, 
although  another  has  approved  appeal  bond;  Central  Trust  Co.  v.  Con- 
tinental Trust  Co.,  86  Fed.  524,  holding  no  citation  necessary  where 
appeal  was  perfected  during  term  when  decree  was  rendered;  Ruby  v. 
Atkinson,  93  Fed.  579,  35  C.  C.  A.  458,  applying  rule  in  Circuit  Court 
of  Appeals;  Guarantee  Trust  etc.  Co.  v.  Buddington,  23  Fla.  528,  2 
South.  891,  holding,  where  citation  has  been  properly  issued  and  served 
on  some  parties,  new  citation  may  be  issued  for  others;  Sammis  v. 
Wightman,  25  Fla.  655,  6  South.  175,  ai^endo. 

Distinguished  in  Simpson  v.  First  Nat.  Bank,  129  Fed.  260,  261,  63 
C.  C.  A.  371,  where  appeal  allowed  on  condition  that  petitioner  give 
bond  in  fixed  amount,  filing  of  assignment  of  errors  at  time  of  giving 
and  acceptance  of  bond  is  in  time. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal 
Supreme  Court  for  review.    Note,  66  L.  B.  A.  843,  844,   845, 

Appeal  allowed  in  open  conrt  transfers  cause  to  Supreme  Oonrt  if 
docketed  at  proper  time. 

Approved  in  Chow  Loy  v.  United  States,  112  Fed.  356,  50  C.  C.  A. 
279,  holding  right  of  appeal  under  section  13  of  Chinese  Exclusion  Act, 
25  Stat.  476,  to  district  judge  declaring  appearance  by  attorney  giving 
notice  of  appeal  sufficient;  Bradley  v.  Gait,  7  Mackey  (D.  C),  620,  5 
Mackey  (D.  C),  326,  holding "filino:  of  suporsodoas  bonds  ends  authority 
of  lower  court;  Crawford's  Estate,  51  Or.  80,  81,  93  Pac.  821,  holding 
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where  appeal  was  entered  after  decree  and  referred  to  **  above  order 
and  decree,"  it  was  sufficiently  identified;  Brown  v.  McCon'nell,  124 
U.  S..491,  81  L.  Ed.  497,  8  Sup.  Ct.  561,  holding  signing  of  citation, 
without  acceptance  of  security,  gives  jurisdiction  here,  and  security 
may  be  given  here;  Altenberg  v.  Grant,  83  Fed.  982,  28  C.  C.  A.  244, 
holding  appellate  court  may  issue  alias  citation  after  writ  of  error  has 
been  properly  docketed. 

Distinguished  in  City  of  Detroit  v.  Guaranty  Trust  Co.,  168  Fed.  612, 
93  C.  C.  A.  604,  holding  appeal  in  open  court  does  not  bind  other  party 
unless  he  was  actually  present. 

116  T7.   &  14&-154,29  L.  Ed.  572,  6  Sup.  Ct.  321,  McCTLXTBE  ▼.  TTinTED 
STATES. 

Statutory  authority  to  sue  la  Oourt  of  Claims  is  subject  to  ordinary 
rules  and  facts  found  are  conclusive. 

Approved  in  Wm.  Cramp  &  Sons  Ship  etc.  Bldg.  Co.  v.  United  States, 
239  U.  S.  230,  60  L.  Ed.  242,  36  Sup.  Ct.  74,  holding  finding  of  Court 
of  Claims  that  there  was  no  error  in  construction  of  ships  is  binding 
on  Supreme  Court;  Luna  v.  Cerrillos  Coal  II.  Co.,  16  N.  M.  85,  113 
Pac.  834,  holding  findings  of  lower  court,  when  not  specific  and  clear, 
will  be  remanded  for  further  proceedings;  United  States  Nat.  Bank  v. 
Bank  of  Guthrie,  6  Okl.  180,  51  Pac.  123,  refusing  to  review  findings 
where  it  cannot  be  said  there  was  no  supporting  evidence;  United  States 
V.  Cumming,  130  U.  S.  455,  32  L.  Ed.  1081,  9  Sup.  Ct.  584,  statute 
Allowing  suit  does  not  make  government  liable  for  torts  of  officers; 
Union  Pac.  Ry.  Co.  v.  United  States,  116  U.  S.  157,  29  L.  Ed.  585,  6 
Sup.  Ct.  326,  following  rule;  Stone  v.  United  States,  164  U.  S.  382, 
41  L.  Ed.  478,  17  Sup.  Ct.  71,  determines  all  matters  like  the  findings 
of  jury ;  United  States  v.  New  York  Indians,  173  U.  S.  471,  43  L.  Ed. 
771,  19  Sup.  Ct.  490,  refusing  to  order  further  findings;  Hathaway  v. 
Cambridge  Nat.  Bank,  134  U.  S.  498,  499,  38  L.  Ed.  1006,  10  Sup.  Ct. 
610,  and  Williams  v.  United  States,  137  U.  S.  136,  84  L.  Ed.  698,  11 
Sup.  Ct.  51,  both  arguendo. 

Court  of  Claims,  tbough  authorized  to  entertain  suit,  ascertain  "equi- 
table credit"  and  make  "decree,"  suit  is  still  at  law. 

Approved  in  United  States  -v.  Sisscton,  208  U.  S.  566,  52  L.  Ed.  624, 
28  Sup.  Ct.  352,  holding  depredations  may  be  set  off  against  annuities 
due  Indians. 

116  XT.  8.  154-158,  29  L.  Ed.  584,  6  Sup.  Ct.  325,  UNION  PAC.  BY.  CO.  ▼. 
UNITED  STATES. 

Facts  found  by  Court  of  Claims  are  conclusive  on  appeal*  only  law 
being  re-examinable. 
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Approved  in  Hathaway  v.  Cambridge  Nat.  Bank,  134  U.  S.  498,  S8 
L.  Ed.  1006,  10  Sup.  Ct.  610,  applied  on  error  to  Circuit  Court. 

Incidental  evidentiary  facts,  found  by  Court  of  Olainui,  are  not  part  of 
appeal  record. 

Approved  in  Hathaway  v.  Cambridge  Nat.  Bank,  134  U.  S.  499,  3S 
L.  Ed.  1006,  10  Sup.  Ct.  610,  applying  rule  on  error  to  Circuit  Court. 

316  T7.  S.  158-161,  29  L.  Ed.  686,  6  Sup.  Ot.  327,  BUSNETT  ▼.  UNITED 
STATES. 

Not  cited. 

116  17.  8.  161-167,  29  Ii.  Ed.  591,  6  Sup.  Ot.  369,  WINCHESTER  ETC.  MFO. 
CO.  y.  CEEABT. 

Vendor's  declarations  after  sale,  Inardmlsslble  against  vendee,  to  sliov 
it  was  fraud  on  former's  creditors. 

Approved  in  Meyer  v.  Munro,  9  Idaho,  53,  71  Pac.  971,  mortgagor's 
declarations  made  after  mortgage  as  to  purpose  in  making  mortgage 
are  inadmissible  unless  mortgagee  shown  to  be  party  to  fraud;  Ruck- 
man  V.  Cory,  129  U.  S.  390,  32  L.  Ed.  730,  9  Sup.  Ct.  318,  applying  rule 
to  declarations  of  grantor  after  delivery  of  deed;  Grimes  Dry-Goods 
Co.  V.  Malcolm,  164  U.  S.  490,  41  L.  Ed.  527,  17  Sup.  Ct.  160,  declara- 
tions of  mortgagor  after  execution  and  delivery  of  possession  cannot 
affect  mortgagee;  Turner  v.  Hardin,  80  Iowa,  695,  46  N.  W.  759, 
debtor's  declarations  after  sale  cannot  impeach  title  of  vendee  at 
attachment  sale;  Jackson  v.  Harby,  70  Tex.  415,  8  S.  W.  73,  applied  to 
declarations  after  an  assignment. 

Distinguished  in  Ball  v.  United  States,  147  Fed.  40,  78  C.  C.  A.  126, 
failure  to  charge  that  evidence  of  prior  conviction  of  accused  was  ad- 
missible only  as  tending  to  affect  his  credibility  as  witness  not  error 
in  absence  of  request  therefor;  Schmitt  v.  Jacques,  26  Tex.  Civ.  130, 
132,  62  S.  W.  958,  959,  holding  admissible  testimony  of  partner  trans- 
ferring interest  to  defraud  creditors  to  show  fraudulent  character  of 
transaction. 

Declavatlons  to  show  sale  fraud  on  vendor's   creditors  inadmlssl'ble 
against  vendee,  unless  res  gestae  or  connected. 

Approved  in  Castleman  etc.  Co.  v.  Brucker,  167  Ky.  275,  180  S.  W. 
362,  holding  in  suit  to  set  aside  sale  of  stock,  remark  of  secretary  of 
corporation  made  three  months  after  sale  was  inadmissible  as  res 
gestae;  Jones  v.  Simpson,  116  U.  S.  611,  29  L.  Ed.  743,  6  Sup.  Ct.  539, 
Sonnentheil  v.  Christian  Moerlein  Brewing  Co.,  172  U.  S.  415,  43  L.  Ed. 
498,  19  Sup.  Ct.  238,  and  Anderson  v.  White,  18  Wash.  661,  52  Pac. 
232,  all  admitting  declarations  on  proof  of  collusion;  Orr  etc.  Shoe  Co. 
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V.  Needles,  67  Fed.  995,  15  C.  C  A.  142,  disallowing  declarations^  of 
vendor  without  proof  of  conspiracy;  Toms  v.  Whitmore,  6  Wyo.  229, 
44  Pac.  57,  discussing  question  of  admissibility. 

Admissibility  of  vendor's  declarations  out  of  court,  as  to  purpose 
in  making  transfer  attacked  as  fraudulent.  Note,  41  L.  E.  A. 
(N.  S.)  21,  24,  25,  28. 

Where  declarations  are  admissible  solely  to  contradict  witness,  jury 
dioQld  be  so  instructed. 

Approved  in  Joseph!  v.  Furnish,  27  Or.  266,  41  Pao.  426,  following 
rule. 

Managing  agent's  declarations  are  inadmissible  on  manner  of  ac- 
quisition, because  beyond  agency's  scope. 

Approved  in  Sweeney  v.  Sweeney,  119  Ga.  82,  46  S.  E.  78,  declara- 
tions of  agent  in  x>ossession  of  realty  as  manager  are  inadmissible  to 
disparage  principal's  title;  Sammons  v.  O'Neill,  60  Mo.  Appi  543,  fol- 
lowing rule;  Williams  v.  Lewis,  115  Ind.  48,  7  Am.  St.  E^.  406,  17 
N.  E.  264,  and  Podlech  v.  Phelan,  13  Utah,  339,  44  Pac.  840,  arguendo. 

116  17.  8.  167-186,  29  !■.  Ed.  601,  6  Sup.  Ot.  670,  SMITH  ▼.  WHITKET. 

Appeal  ftom  prohibition  against  court-martial,  dismissing  officer  with 
lots  of  about  five  thousand  dollars  salary,  is  controversy  exceeding  that 
value. 

Approved  in  Thompson  v.  Thompson,  226  U.  S.  560,  57  L.  Ed.  351, 
33  Sup.  Ct.  129,  holding  payments  expected  under  decree  for  mainte- 
nance may  be  considered  in  determining  jurisdictional  value;  Chesa- 
|>eake  &  Del.  Canal  Co.  v.  Gring,  159  Fed.  664,  86  C.  C.  A.  530,  holding 
jurisdictional  value  of  suit  to  enjoin  collection  of  canal  tolls  is  governed 
by  amount  of  tolls  collected ;  State  v.  Reynolds,  256  Mo.  720,  165  S.  W. 
803,  holding  quo  warranto  to  dissolve  ten  million  dollar  corporation 
involved  matter  within  jurisdiction  of  Supreme  Court;  Famsworth  v. 
Montana,  129  U.  S.  113,  32  L.  Ed.  618,  9  Sup.  Ct.  255,  human  liberty 
cannot  be  appraised  for  appeal  purposes;  Smith  v.  Adams,  130  U.  S. 
175,  176,  32  L.  Ed.  898,  9  Sup.  Ct.  569,  nor  can  value  of  change  of 
county  seat  by  jwpular  vote;  South  Carolina  v.  Seymour,  153  U.  S.  358, 
88  L.  Ed.  744,  14  Sup.  Ct.  873,  refusing  to  review  decision  on  mandamus 
to  compel  registration  of  trademark ;  Simon  v.  House,  46  Fed.  318,  value 
of  land  is  amount  in  dispute,  in  suit  to  set  aside  fraudulent  convey- 
ance; Gartside  v.  Gartside,  42  Mo.  App.  515,  upholding  appellate  ^juris- 
diction on  suit  to  remove  trustee. 

Distinguished  in  Fields  v.  United  States,  205  U.  S.  296,  51  L.  Ed. 
811,  27  Sup.  Ct.  543,  holding  writ  of  error  does  not  lie  from  Federal 
Supreme  Court  to  Court  of  Appeals  of  District  of  Columbia  from  con- 
viction of  chaige  of  embezzling  public  funds. 
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"^  Proliibitloii  is  matter  of  right  where  conrt  has  no  Jurisdiction  and  de- 
fendant no  other  remedy;  its  refusal  error. 

Approved  in  Alexander  v.  Crollott,  199  U.  S.  580,  50  L.  Ed.  817,  26 
Sup.  Ct.  161,  upholding  denial  of  prohibition  against  justice  of  peace 
in  forcible  entry  where  there  is  right  of  appeal;  Mason  v.  Grubel,  64 
Kan.  840,  68  Pac.  661,  holding  erroneous  granting  of  writ  of  prohibition 
enjoining  justice  from  taking  jurisdiction  on  complaint  charging  de- 
fendant with  unlawfully  selling  intoxicating  liquors;  Curtis  v.  Cornish, 
109  Me.  389,  390,  84  Atl.  801,  holding  judges  of  Supreme  Court  may 
be  prohibited  from  holding  other  office;  Kilty  v.  Railroad  Commrs.,  184 
Mass.  311,. 68  N.  E.  236,  refusal  of  prohibition  to  restrain  railroad  com- 
missioners from  issuing  certificate  of  compliance  at  suit  of  stranger  is 
not  reviewable;  Nichols  v.  Judge  of  Superior  Court,  130  Mich.  190, 
89  N.  W.  692,  awarding  prohibition  to  restrain  contempt  proceedings 
where  relator  attacked  jurisdiction  only;  Hirsh  ▼.  Twyford,  40  Okl. 
231,  139  Pac.  318,  holding  where  special  judge  attempts  to  exercise 
jurisdiction  over  other  matters,  prohibition  will  lie;  Ex  parte  Martinez, 
66  Tex.  Cr.  8,  145  S.  W.  963,  holding  writ  of  habeas  corpus  will  not 
serve  purposes  of  appeal;  State  ex  rel.  Cann  v.  Moore,  23  Wash.  120, 
62  Pac.  443,  denying  writ  of  prohibition  to  restrain  mandamus  pro- 
ceedings on  ground  of  insufficiency  of  petition  and  affidavit  where 
certiorari  or  appeal  gives  adequate  remedy;  State  v.  Williams,  48  Ark. 
230,  2  S.  W.  844,  issuing  prohibition  against  retrial,  after  final  judg- 
ment; dissenting  opinion  in  State  v.  Godfrey,  54  W.  Va.  77,  46  S.  E. 
194,  majority  granting  prohibition  against  prosecution  under  void  city 
gambling  ordinance. 

Distinguished  in  Ex  parte  Seals  Piano  Co.,  190  Ala.  644,  67  South. 
241,  holding  prohibition  will  not  lie  to  abate  an  attachment;  United 
States  V.  Barnard,  29  App.  D.  C.  432,  and  In  re  Dahlgren,  30  App.  D.  C. 
596,  both  refusing  to  allow  writ  of  prohibition  to  act  as  appeal ;  United 
States  V.  Scott,  25  App.  D.  C.  89,  refusing  to  allow  writ  of  prohibition 
to  act  as  writ  of  error;  United  States  v.  Kimball,  7  App.  D.  C.  503, 
holding  after  plea  of  not  guilty  and  trial  of  issue,  writ  of  prohibition 
will  not  lie  for  want  of  jurisdiction;  State  v.  Riley,  203  Mo.  192,  12 
L.  R.  A.  (N.  S.)  900,  101  S.  W.  570,  holding  where  court  acted  within 
its  jurisdiction  in  granting  chaiige  of  venue,  writ  of  prohibition  will  not 
He ;  Pendley  v.  Allen,  45  Okl.  511,  145  Pac.  1157,  holding  where  appeal 
lies  from  refusal  to  discharge  attachment,  writ  of  prohibition  is  not 
in  order;  In  re  Cooper,  143  U.  S.  495,  36  L.  Ed.  239,  12  Sup.  Ct.  458, 
refusing  prohibition  where  party  has  lost  right  of  appeal  through  neg- 
lect; In  re  Rice,  155  U.  S.  403,  39  L.  Ed.  201,  15  Sup.  Ct.  152,  In  re 
New  York  etc.  Steamship  Co.,  155  U.  S.  531,  39  L.  Ed.  249,  15  Sup.  Ct. 
186,  People  v.  Cook  Circuit  Court,  169  111.  205,  48  N.  E.  719,  State  v. 
Benton,  12  Mont.  73,  29  Pac.  427,  Cereghio  v.  District  Court,  8  Utah, 
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458,  32  Pac.  698,  and  In  re  Morrison,  147  U.  S.  33,  87  L.  Ed.  67,  13 
Sup.  Ct.  263,  all  refusing  prohibition  where  party  had  adequate  remedy 
by  appeal;  State  v.  District  Court,  22  Mont.  232,  56  Pac.  224,  and  In  re 
Alix,  166  U.  S.  138,  41  L.  Ed.  949,  17  Sup.  Ct.  522,  both  refusing 
prohibition  where  lack  of  jurisdiction  is  not  clear;  Lincoln  etc.  Min.  Co. 
V.  District  Court,  7  If.  M.  496,  38  Pac.  583  (dissenting  opinion  in  7  N.  M. 
513,  38  Pac.  589),  issuing  prohibition  without  plea  to  jurisdiction, 
where  court  had  no  jurisdiction  of  original  subject  matter;  Harris  v. 
Brooker,  8  Wash.  139,  35  Pac.  600,  refusing  writ  where  no  objection 
to  jurisdiction  was  taken  in  lower  court. 

Writ  of  prohibition.    Note,  111  Am.  St.  Rep.  932. 

Prohibition  as  a  process  for  review  and  correction  of  errors.  Note, 
1  Amu  Gas.  713. 

Prohibition  Is  Issuable  only  to  restrain  Judicial  functions,  not  to  8ecr»* 
tary  of  Kavy,  conveninff  coort-martlaL 

Approved  in  Lodge  v.  Fletcher,  184  Mass.  240,  68  N.  E.  204,  denying 
prohibition  to  restrain  aldermen  from  hearing  evidence  touching  mis- 
conduct of  city  officers;  Speed  v.  Common  Council  of  Detroit,  98  Mich. 
362,  89  Am.  St.  Bep.  556,  22  L.  B.  A.  848,  57  N.  W.  407,  issuing  writ 
against  city  council  attempting  to  remove  counselor  without  author- 
ity; State  v.  Keyes,  76  Wis.  299,  44  N.  W.  16,  refusing  prohibition 
against  judge  compelling  witness  to  answer  in  proceeding  within  his 
jurisdiction;  In  re  Radi,  86  Wis.  646,  89  Am.  St.  Rep.  918,  57  N.  W. 
1105,  refusing  prohibition  to  test  title  of  de  facto  judicial  offiper. 

Prohibition  to  restrain  court  from  interfering  with  or  entertaining 
suit  where  court  of  concurrent  jurisdiction  has  assumed  cogniz- 
ance thereof.    Note,  14  Ann.  Cas.  208. 

Sui^erintending  control  and  supervisory  jurisdiction  over  inferior 
or  subordinate  tribunal.    Note,  51  L.  R.  A.  104,  106. 

Superintending  control  of  civil  courts  over  courts-martial.  Note, 
20  L.  R.  A.  (N.  8.)  415. 

Wlien  siilt  18  by  goyemment,  writ  can  go  to  court  only,  otiierwiae,  if 
prlTate  plaintiff. 

Approved  in  Judy  v.  Lashley,  50  W.  Va.  635,  41  S.  E.  200,  holding 
prohibition  lies  to  restrain  mayor  of  town  from  fining  person  for  carry- 
ing deadly  weapon  in  violation  of  invalid  town  ordinance. 

Courts-martial  are  not  controllable,  by  prohibition  or  otherwise  in  dvil 
courts. 

Approved  in  United  States  v.  Grimaud,  220  U.  S.  520,  55  L.  Ed.  569, 
31  Sup.  Ct.  480,  upholding  rules  of  Secretary  of  Agriculture  regarding 
grazing  on  national  forest  reserves;  Ex  parte  Dickey,  204  Fed.  325, 
upholding  prosecution  against  naval  officer  for  making  false  affidavits; 
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Dillingham  v.  Booker,  163  Fed.  698,  16  Ann.  Cas.  127,  18  L.  R.  A. 
.(N.  S.)  956,  90  C.  C.  A.  280,  holding  civil  court  should  not  interfere 
with  minor  enlisted  in  navy  where  he  is  subject  to  court-martial  for 
false  enlistment;  Kirkman  v.  McClaughry,  160  Fed.  438,  90  C.  C.  A. 
86,  and  Kirkman  v.  McClaughry,  152  Fed.  259,  both  holding  where  army 
officer  is  convicted  of  second  offense  pending  appeal  from  first,  sen- 
tences will  run  consecutively;  United  States  v.  Praeger,  149  Fed.  485, 
where  civilian  witness  refused  to  answer  questions  before  court-martial 
because  answers  might  tend  to  incriminate  him,  decision  of  such  court 
as  to  proprietj'^  of  questions  not  conclusive  in  civil  courts;  In  re  Scott, 
144  Fed.  81,  75  C.  C.  A.  237,  denying  habeas  corpus  on  petition  of 
minor  who  enlisted  in  navy  where  at  time  of  petition  minor  was  on  trial 
before  court-martial  for  military  offense;  In  re  Miller,  114  Fed.  842, 
52  C.  C.  A.  472,  refusing  on  habeas  corpus  proceedings  to  entertain 
])ctition  of  parents  to  dischal^e  minor  son  from  custody  of  ifecruiting 
officer  on  charge  of  desertion;  Reaves  v.  Ains worth,  28  App.  D.  C.  163, 
holding  board  appointed  under  act  of  1890  for  appointment  of  army 
officers  is  not  within  jurisdiction  of  courts;  Dowling  v.  Lee,  68  Fla.  26, 
66  South.  143,  holding  court-martial  has  jurisdiction  over  offense  com- 
mitted by  commissioned  national  guardsman;  Southern  Ry.  Co.  v.  Mel- 
ton, 133  6a.  290,  65  S.  E.  670,  upholding  penalty  prescribed  by  railroad 
commission  for  failure  of  carrier  to  deliver  cars  to  shipper;  State  v. 
Nuchols,  18  N.  D.  237,  20  L.  R.  A.  (N.  S.)  413,  119  N.  W.  633,  refusing 
prohibition  to  interfere  with  acts  of  court-martial;  Swaim  v.  United 
States,  165  U.  S.  555,  561,  41  L.  Ed.  824,  826,  17  Sup.  Ct.  449,  451,  and 
United  States  v.  Fletcher,  148  U.  S.  92,  37  L.  Ed.  380,  13  Sup.  Ct.  555, 
both  refusing  to  review  action  of  court-martial  having  jurisdiction; 
Johnson  v.  Sayre,  158  U.  S.  115,  118,  89  L.  Ed.  917,  15  Sup.  Ct.  776, 
777,  refusing  to  review  decision  of  court-martial  on  habeas  corpus  pro- 
ceedings; In  re  Zimmerman,  12  Sawy.  260,  263,  30  Fed.  178,  180,  re- 
fusing habeas  corpus  to  minor  in  army,  awaiting  trial  by  court-martial 
for  desertion;  In  re  Spencer,  40  Fed.  150,  refusing  habeas  corpus  to 
minor  tried  by  court-martial  for  desertion  from  army ;  United  States  v. 
Maney,  61  Fed.  141,  refusing  prohibition  to  restrain  court-martial. 

Distinguished  in  dissenting  opinion  in  State  v.  Nuchols,  18  N.  D.  238, 
239,  241,  20  L.  R.  A.  (N.  S.)  413,  119  N.  W.  634,  635,  majority  refusing 
prohibition  to  interfere  with  action  of  court-martial. 

Review  of  proceeding  of  court-martial  by  civil  courts.    Note,  17 
Ann.  Cas.  447. 

Army  and  navy  regulations,  recognized  by  Congress,  nave  sanction  of 
law. 

Approved  in  Carter  v.  McClaughry,  183  U.  S.  401,  46  L.  Ed.  253,  22 
Sup.  Ct.  195,  holding  determination  whether  crime  of  embezzling  money 
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appropriated  for  river  and  harbor  improvement  is  prejudicial  to  dis- 
cipline, peculiarly  within  jurisdiction  of  court-martial;  Peters  v.  United 
States,  2  Okl.  123,  33  Pac.  1033,  false  swearing  before  receiver  in  con- 
test under  general  rules  of  land  office  is  perjury  under  Rev.  Stats., 
§  5392 ;  United  States  v.  Symonds,  120  U.  S.  50,  SO  h.  Ed.  558,  7 
Sup.  Ct.  412,  holding  naval  regulation  void  which  conflicts  with  act  of 
Congress ;  Wilkins  v.  United  States,  96  Fed.  840,  37  C.  C:  A.  588,  and 
In  re  KoUock,  165  U.  S.  537,  41  L.  Ed.  817,  17  Sup.  Ct.  448,  both  hold- 
ing internal  revenue  regulations  in  regard  to  stamps,  etc.,  valid  and 
enforceable;  United  States  v.  Omisbee,  74  Fed.  209,  holding  regula- 
tions of  Secretary  of  War  concerning  canals,  made  under  statutory  au- 
thority, valid;  Peters  v.  United  States,  2  Okl.  123,  33  Pac.  1033,  holding 
courts  take  judicial  notice  of  regulations  of  executive  department. 

Distinguished  in  Glavey  v.  United  States,  182  U.  S.  606,  45  L.  Ed. 
1252,  21  Sup.  Ct.  895,  holding  Secretary  of  Treasury's  appointment  of 
local  inspector  of  hulls  as  special  inspector  of  foreign  vessels,'  under 
act  of  Congress  of  1882,  entitled  to  double  pay  despite  secretary's 
station. 

Limited  in  Meads  v.  United  States,  81  Fed.  694,  26  C.  C.  A.  229,  hold- 
ing department  regulations  cannot  afifect  liability  of  officer  on  his  bond. 

Oonrt-martial's  jurisdiction  covers  punlsbment  of  acts  tending  to  ^dis- 
grace military  or  Aayal  serviee,  wherever  committed. 

Approved  in  Swaim  v.  United  States,  165  U.  S.  562,  41  L.  Ed.  826, 
17  Sup.  Ct.  451,  holding  decision  of  court-martial  valid,  and  refusini? 
pay  to  suspended  army  officer;  Shoemaker  v.  United  States,  147  U.  8. 
301,  87  L.  Ed.  185,  13  Sup.  Ct.  391,  arguendo. 

Miscellaneous.  Cited  in  In  re  Abraham,  93  Fed.  787,  35  G.  C.  A,  592, 
not  in  point. 

116  XT.  S.  187-190,  29  L.  Ed.  596,  6  Sup.  Ot.  S6S,  FIEIiD  Y.  DE  COBCEAU. 

Not  cited. 

116  XT.  8.  191-102,  29  L.  Ed.  607,  6  Sup.  Ct.  352,  HEAIaT  V.  JOLIET  ETC. 
B.  R.  00. 

Healy  Slough  near  Chicago  is  not  navigable,  nor  railroad  bridge  there 
a  nuisance. 

Approved  in  0  'Connor  v.  0  'Connor,  146  Fed.  997,  Federal  suit  to  set 
aside  Federal  judgment  at  law  is  within  Federal  jurisdiction  irre- 
spective of  citizenship  where  defendants  were  parties  to  original  suit 
or  in  privity  with  parties;  Burgin  v.  Simon,  135  La.  216,  65  South.  129, 
holding  one  alleging  swamp-land  to  have  been  navigable  stream  has 
burden  of  proving  same;  Smart  v.  Aroostock  Lumber  Co.,  103  Me.  46, 
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14  L.  R.  A.  (N.  S.)  1083,  68  Atl.  531,  holding  capability  of  being  used 
for  transportation  is  criterion  as  to  whether  stream  is  navigable. 

116  XT.  8.  193-197,  29  L.  Ed.  595,  6  8np.  Ct.  350,  WEBB  v.  BABNWALL. 

Bolt  to  restrain  Judgment  of  ejectment,  and  for  conveyance,  is  part  of 
litigation  begun  at  law,  and  statute  only  runs  ftom  Judgment. 

Approved  in  McDonald  v.  Seligman,  81  Fed.  757,  Federal  bill  to  en- 
join judgment  is  maintainable,  irrespective  of  citizenship. 

Miscellaneous.  Cited  in  G.  &  C.  Merriam  Co.  v.  Saalfield,  241  U.  S. 
31,  60  L.  Ed.  873,  holding  decree  is  not  res  adjudicate  against  third 
parties  unless  it  is  res  adjudicata  against  defendant  himself;  In 
re  Waukesha  Water  Co.,  116  Fed.  1011,  holding  Bankruptcy  Act  of 
1898  does  not  empower  bankruptcy  court  to  summon  before  it  by  rule 
to  show  cause  persons  not  parties  and  nonresident;  Beekman 
Lumber  Co.  v.  Acme  Harvester  Co.,  215  Mo.  242,  114  S.  W.  1093,  hold- 
ing where  bankruptcy  proceedings  were  abandoned,  State  court  had 
jurisdiction  of  garnishment  suit. 

116  IT.  a  198-200,  29  L.  Ed.  598,  6  Sup.  Gt.  365,  DOE  V.  LASMOBE. 

Act  of  1869,  renewing  railroad-aid  land  grants  to  Alabama,  construed. 

Approved  in  Miller  v.  Swann,  150  U.  S.  137,  37  L.  Ed.  1030,  14 

Sup.  Ct.  54,  dismissing  for  want  of  jurisdiction;  Miller  v.  Swann,  89 

Ala.  635,  7  South.  772,  considering  right  of  State  in  disposition  of  such 

lands. 

116  U.  8.  200-206,  29  L.  Ed.  667,  6  Sup.  Ot.  353,  KINaS  0OirNT7  SAV. 
INST.  V.  BItAIB. 

No  suit  lies  to  recover  taxes,  unless  claim  is  made  to  commiBSioner 
within  two  years. 

Approved  in  Public  Service  Ry.  Co.  v.  Herold,  229  Fed.  912,  refusing 
to  allow  suit  where  appeal  was  not  made  to  conmiission  of  internal 
revenue  within  two  years;  Farrell  v.  United  States,  167  Fed.  644,  hold- 
ing tax  on  legacy  could  not  be  collected  where  same  did  not  become 
vested  until  after  passage  of  act  of  June  27,  1902;  Tucker  v.  Grier,  160 
Fed.  614,  615,  87  C.  C.  A.  513,  holding  where  appeal  is  made  to  com- 
mission to  abate  oleomargarine  tax,  same  is  sufficient  to  support  suit 
to  recover  taxes  paid;  Sinking  Fund  of  Louisville  v.  Buckner,  48  Fed. 
635,  strict  compliance  with  terms  of  statute  is  necessary;  Christie-Street 
Commission  Co.  v.  United  States,  129  Fed.  508,  arguendo. 

Distinguished  in  Grier  v.  Tucker,  150  Fed.  661,  one  assessed  with 
special  tax  under  oleomargarine  law  of  1886^  as  dealer^  who  before 


191  NOTES  ON  U.  S.  REPORTS.        116  U.  S.  207-226 

pa3ring  tax  made  application  for  abatement  of  same,  which  was  re- 
fused, need  not  again  appeal  before  suing  to  recover  payment. 

Refund  by  or  recovery  from  United  States  of  internal  revenue 
tax.    Note,  Ann.  Cas.  1916A,  292,  294,  295,  301. 

116  XT.  8.  207-212,  29  L.  Ed.  598,  6  Sup.  Ct.  857,  BBOWN  V.  GBANT. 

What  constitutes  acceptance  of  deed  by  municipality  or  other  cor- 
porate body.    Note,  Ann.  Cas.  1914D,  507. 

116  XT.  S.  213-218,  29  L.  Ed.  608,  6  Sup.  Ot.  360,  FORD  ▼.  UNITED  STATES. 

Claims  referred  to  Court  of  Claims  by  Congress  are  subject  to  pre- 
scribed statute  of  limitations. 

Approved  in  Finn  v.  United  States,  123  tJ.  S.  231,  31  L.  Ed.  130, 
8  Sup.  Ct.  85,  court  dismisses  claim  against  United  States  of  its  own 
motion  when  barred  by  limitations. 

Distinguished  in  Watts  v.  United  States,  123  Fed.  114,  holding  con- 
gressional act  authorizing  submission  of  claim  of  British  vessel  for  col- 
lision with  war  vessel  to  District  Court  conferred  jurisdiction  to  render 
decree  against  government. 

116  U.  S.  219-226,  29  L.  Ed.  612,  6  Sup.  Ot  872,  MILWAUKEE  V.  KOEF- 


Injunction  does  not  lie  to  restrain  illegal  tax  on  personalty,  eixcept 
in  special  cases. 

Approved  in  Boise  Artesian  Hot  etc.  Water  Co.  v.  Boise  City,  213 
U.  S.  283,  53  L.  Ed.  799,  29  Sup.  Ct.  426,  refusing  to  enjoin  municipal 
tax  levied  on  water>vorks;  Pacific  Whaling  Co.  v.  United  States,  187 
U.  S.  452,  47  L.  Ed.  255,  23  Sup.  Ct.  156,  holding  proceeding  to  obtain 
from  District  Court  license  prescribed  by  act  of  Congress  of  March  3, 
1899,  on  coasting  vessels  not  appealable  suit;  Fast  v.  Rogers,  30  Okl. 
295,  119  Pac.  243,  and  Singer  Sewing  Mach.  Co.  v.  Benedict,  179  Fed. 
631,  103  C.  C.  A.  186,  both  holding  failure  to  give  notice  of  raising 
of  assessment  is  not  ground  for  enjoining  tax;  Illinois  Life  Ins.  Co.  v. 
Newman,  141  Fed.  451,  refusing  to  enjoin  collection  of  tax  levied  under 
authority  of  State  statute  alleged  to  be  illegal;  Purnell  v.  Page,  128 
Fed.  496,  holding  under  Act  of  August  13,  1888,  c.  886,  §  1,  making  two 
thousand  dollars  jurisdictional  amount.  Federal  court  has  no  jurisdic- 
tion to  restrain  personal  tax  of  eighty  dollars  though  cloud  on  valuable 
realty;  People  v.  District  Court,  29  Colo.  194,  68  Pac.  247,  refusing 
prohibition  to  enjoin  State  board  of  assessors  from  valuing  property 
of  railroad,  telegraph  and  other  companies  under  Colo.  Sess.  Laws 
1901,  p.  299;  Chicago  etc.  Ry.  Co.  v.  Rolf  son,  23  S.  D.  409,  122  N.  W. 
344,  refusing  to  enjoin  collection  of  illegal  personal  property  tax; 
Pittsburgh  etc.  Ry.  Co.  v.  Board  of  Public  Works,  172  U.  S.  37,  48 
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L.  Ed.  856,  19  Sup.  Ct.  92,  refusing  to  enjoin  tax  where  there  is  an 
adequate  remedy  at  law;  De  La  Cuesta  v.  Insurance  Co.  of  North 
America,  136  Pa.  St.  666,  20  Atl.  505,  appl3dng  rule  in  case  of  personal 
property;  dissenting  opinions  in  Pollock  v.  Farmers'  Loan  etc.  Co.,  157 
U.  S.  611,  39  L.  Ed.  830,  15  Sup.  Ct.  701,  majority  holding  corporation 
may  be  enjoined  from  payment  of  an  illegal  tax;  Butler  v.  Ellerbe,  44 
S.  C.  259,  22  S.  E.  428,  arguendo. 

Injunction  to  restrain  collection  of  illegal  tax.    Note,  63  Am.  Rep. 
110. 

Injunction  against  collection  of  illegal  taxes.    Note,  22  L.  R.  A. 
699,  704,  708. 

116  U.  8.  227-231,  29  !•.  Ed.  610,  6  Sap.  Ot.  366,  CONST  V.  WINOHELIi. 

Removal  cannot  be  had  in  foreclosure  suit  where  both  mortgagor  and 
his  grantee  have  not  necessary  citizenship. 

Approved  in  Regis  v.  United  Drug  Co.,  180  Fed.  208,  holding  suit 
against  corporation  and  its  manager  for  infringement  of  trademark  is 
not  separable  controversy;  United  States  Mortgage  Co.  v.  McClure,  42 
Or.  198,  70  Pac.  544,  holding  no  separable  controversy  between  mort- 
gage company  suing  to  foreclose  mortgage  and  owner  of  land  for  removal 
to  Federal  courts;  Winchell  v.  Coney,  27  Fed.  482,  483,  prayer  for  refor- 
mation does  not  create  separate  controversy  from  foreclosure;  Davis 
V.  County  Court,  88  Fed.  706,  where  injunction  will  operate  on  all  de- 
fendants, there  is  no  separable  controversy;  dissenting  opinion  in 
Hicklin  v.  Marco,  56  Fed.  556,  6  C.  C.  A.  10,  majority  holding  occupants 
of  land  not  indispensable  on  foreclosure. 

*  Removal  of    cause    because  of    separable    controversy.    Note,  6 
L.  R.  A.  (N.  8.)  73. 

Conclusiveness  of  judgment  and  collateral  attack.    Note,  94  Am. 
Dec.  769. 

Mortgagor  who  has  conveyed  interest  in  premises  as  necessary  or 
proper  party  to  foreclosure.    Note,  Ann.  Cas.  1913A,  84. 

116  U.  8.  231-237,  29  L.  Ed.  626»  6  8np.  Ct.  376,  80UTHWE8TERN  K.  B. 
CO.  V.  WRIGHT, 

Tax  exemption  is  never  presumed,  but  must  clearly  appear. 
'  Approved  in  Allen  v.  Trimmer,  45  Okl.  98,  144  Pac.  800,  holding 
lands  allotted  to  Freedmen  of  Chickasaw  Nation  are  subject  to  taxa- 
tion; Schock  v.  Sweet,  45  Okl.  65,  145  Pac.  392,  holding  after  title  has 
passed  from  Indian  allottee,  land  is  not  exempt  from  taxation;  Kidd 
.  v.  Roberts,  43  Okl.  607,  143  Pac.  863,  holding  lands  of  Indian  allottees, 
other  than  homesteads,  are  subject  to  taxation;  Vicksburg  etc.  B.  B. 


193  BROWN  V.  DAVIS.  U6  U.  S.  237-252 

Co.  ▼.  Dennis,  116  U.  S.  668,  29  L.  Ed.  771,  6  Sup.  Ct.  627,  exemption 
from  taxation  after  completion  of  road  does  not  exempt  it  before  com- 
pletion ;  Chicago  etc.  R.  R.  Co.  v.  Guff ey,  120  U.  S.  575,  80  L.  Ed.  734, 
7  Sup.  Ct.  696,  Wilmington  etc.  R.  R.  Co.  v.  Alsbrook,  146  U.  S.  301, 
36  L.  Ed.  980,  13  Sup.  Ct.  78,  and  Wilmington  etc.  R.  R.  Co.  v.  Als- 
brook, 110  N.  C.  156, 14  S.  E.  656,  all  holding  exemption  does  not  extend 
to  branch  lines;  Baltimore  etc.  Ry.  Co.  v.  Ocean  City,  89  Md.  97,  42 
Atl.  922,  exemption  of  road  does  not  extend  to  those  it  is  authorized 
to  purchase;  Board  of  Assessors  v.  Paterson  etc.  R.  R.  Co.,  50  N.  J.  L. 
450,  14  Atl.  612,  appUed ;  Dow  v.  Northern  R.  R.  Co.,  67  N.  H.  49,  36 
Atl.  534,  applying  rule  to  surrender  of  power  of  repealing  charter 
by  legislature. 

Distinguished  in  Allen  County  v.  Simons,  129  Ind.  199,  18  L.  R.  A. 
514,  28  N.  E.  422,  on  facts. 

Corporate  taxation  as  affected  by  contract  clause  in  Federal  Con- 
stitution.   Note,  60  L.  R.  A.  89. 

116  XT.  8.  237-252,  29  !•.  Ed.  669,  6  Sup.  Ct.  379,  BBOWN  v.  DAVIS. 
Vse  of  land  instead  of  lever  in  grain  drill,  held  not  an  equivalent. 
Approved  in  Union  Paper  Bag  Mach.  Co.  v.  Advance  Bag  Co.,  194 
Fed.  134,  114  C.  C.  A.  204,  sustaining  Bartholomew  patent  736,673,  for 
manufacture  of  paper  bags;  Carter  Mach.  Co.  v.  Hanes,  70  Fed.  866, 
mere  hand  labor  cannot  be  substituted  as  an  equivalent  by  one  who 
claimed  his  improvement  as  a  mechanical  device  applied  in  special 
arrangement;  Fond  du  Lac  County  v.  May,  137  U.  S.  408,  84  L.  Ed. 
719,  11  Sup.  Ct.  102,  arguendo. 

Davis  and  Allen  reissue  for  grain  drills  limited  to  specilled  arrange* 
ment  and  held  not  infringed* 

Approved  in  National  Tube  Co.  v.  Mark,  216  Fed.  517,  133  C.  C.  A. 
13,  sustaining  Fell  patent  No.  888,984,  for  apparatus  for  rifling  tubes; 
Loraine  Development  Co.  v.  General  Electric  Co.,  198  Fed.  113,  holding 
figurated  incandescent  light  not  infringed  by  one  with  plain  sphere; 
Standard  Paint  Co.  v.  Bird,  175  Fed.  351,  upholding  patent  for  manu- 
facture of  water-proof  roofing  in  other  colors  than  black;  Scott  v. 
Fisher  Knitting  Mach.  Co.,  139  Fed.  145,  Bellis  patent  No.  561,559,  for 
improvements*  in  knitting-machines,  not  infringed  by  machine  of  Fisher 
patent  No.  656,535;  Wright  v.  Yuengling,  155  U.  S.  52,  89  L.  Ed.  66, 
15  Sup.  Ct.  3,  where  connecting  piece  is  described  as  material,  machine 
omitting  same  i&  ho  infringement;  United  States  Axle  Lubricator  Co. 
V.  Wurster,  38  Fed.  430,  applying  rule  to  axle  lubricators;  Heine  etc. 
Boiler  Co.  v.  Anheuser-Busch  Brewing  Assn.,  43  Fed.  790,  one  merely 
changing  form  is  limited  to  that  form  which  drawings  disclose;  Craig 
Xin— 13 
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Yv  Michigan  Lubricator  Co.,  72  Fed,  176,^  patentee  cannot  obtain  by 
construction  What  patent  office  denied,  or  evade  his  own  limitations 
on  his  claims;  Campbell  Printing  etc.  Mfg.  Co.  v.  Duplex  Printing  etc. 
Co.,  86  Fed.  334,  inventions  limited  to  escape  prior  patents  are  re- 
stricted to  mechanism  shown;  Parlin  v.  Moline  Plow  Co.^  89  Fed.  333, 
32  C.  C.  A.  221,  arguendo. 

* 

Belssue,  after  eleven  years,  enlarging  claims,  with  no  excuse  shown,  is 
Invalid. 

Approved  in  Manly  v.  Williams,  37  App.  D.  C.  201,  holding  patentee 
cannot  broaden  claims  so  as  to  include  subsequent  patent ;  In  re  Starkey, 
21  App.  D.  C.  525,  refusing  reissue  on  broader  claims  after  delay  of 
six  years.  ^ 

Distinguished  in  Bechman  v.  Wood,  15  App.  D.  C.  503,  holding  in- 
ventor may  broaden  terms  to  narrow,  provided  third  party  rights  have 
not  intervened. 

116  XT.  Sw  252-^69,  29  L.  Ed.  616,  6  Sup.  Ct.  580,  FBESSEB  V.  lUJNOIS. 

< 

Statutes  constltational  in  part  will  be  upheld  is  separable. 
Approved  in  Williams  v.  McCartan,  212  Fed.  348,  holding  act  dis- 
criminating against  nonresidents  in  issuance  of  licenses  for  stationary 
engineers  is  unconstitutional;  Simpson  v.  Geary,  204  Fed.  512,  uphold- 
ing act  of  Arizona  of  May  7,  1912,  requiring  J)rakemen  to  have  one 
year's  experience;  United  States  v.  Patterson,  201  Fed.  715,  upholding 
prosecution  under  Sherman  Anti-trust  Act;  State  v.  Santee,  111  Iowa, 
8,  82  N.  W.  447,  holding  Iowa  Code,  §  2608,  regulating  use  of  petro* 
leum,  not  invalidated  in  toto  by  discrimination  made  in  favor  of  petro- 
leum products  used  in  Welsbach  lamps;  State  v.  Montgomery,  94  Me. 
200,  47  Atl.  166,  holding  unconstitutional  in  tpto  Me.  Laws  1889,  c.  298, 
for  granting  peddling  licenses  to  citizens  of  the  United  States  as  dis- 
criminating against  aliens;  Scribner  v.  State,  9  Oil.  Cr.  477,  132  Pac. 
937,  holding  immunity  from  prosecution  can  only  be  claimed  when 
witness  has  testified  fully;  Anderson  v.  State,  8  Okl.  Cr.  109,  Ann. 
Cas.  1914C,  314,  126  Pac.  848,  holding  right  to  obtain  witnesses  allowed 
by  Constitution  has  nothing  to  do  with  competency  of  same;  Ex  parte 
Simmons,  5  Okl.  Cr.  438,  115  Pac.  396,  upholding  power  of  city  to 
prohibit  sale  or  possession  of  intoxicating  liquor;  Green  v.  State  Civil 
Service  Commission,  90  Ohio  St.  259,  107  N.  E.  633,  allowing  civil  ser- 
vice commission  to  pass  rules  and  regulations  is  not  unlawful  delega- 
tion of  power;  State  v.  Clement  Nat.  Bank,  84  Vt.  200,  Ann.  Cas.  1912D, 
22,  78  Atl.  957,  holding  State  tax  on  bank  deposits  did  hot  apply  to  non- 
residents ;  Coal  &  Coke  Ry.  Co.  v.  Conley,  67  W.  Va.  166,  67  S.  E.  629, 
holding  classification  of  railroads  according  to  length  of  line  is  not  dis- 
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criminatory;  Baldwin  v.  Franks,  120  U.  S.  688,  689,  SO  L,  EcL  769,  770, 
7  Sup.  Ct.  660,  holding  section  5519,  Rev.  Stats.,  invalid  in  its  opera- 
tion in  States;  In  re  Baldwin,  11  Sawy.  535,  540,  541,  27  Fed.  187,  191, 
holding  section  559,  Rev.  Stats.,  unconstitutional;  In  re  Moore,  66 
Fed.  951,  applying  rule  where  part  of  statute  is  repealed  by  repugnancy 
of  later  statute;  Levis. v.  City  of  Newton,  75  Fed.  895,  upholding  stat- 
ute granting  use  of  streets,  though  provision  ;for  perpetual  grant  is 
void;  State  v.  Gerhardt,  145  Ind.  465,  SS  L.  R.  A.  828,  44  N.  E.  477, 
applying  rule  to  statute  regulating  liquor  licenses;  Smith  v.  McClain, 
146  Ind.  89,  45  N.  E.  44,  holding  part  of  statute  valid;  State  v.  iTay, 
153  Ind.  336,  54  N.  E.  1068,  clause  creating  office  may  be  valid,  though 
that  providing  for  officer's  requirements  is  unconstitutional;  Rothermel 
V.  Meyerle,  136  Pa.  St.  265,  9  L.  R.  A.  868,  20  Atl.  586,  license  statute 
void  as  to  interstate  commerce  may  be  valid  as  to  that  purely  local. 

Effect  of  partial  invalidity  of  statute.    Note,  Ann.  Gas.  1916D, 
17,  18,  70. 

State  militia  law  forbidding  others  parading  with  aims,  does  not 
infringe  right  to  bear  arms  or  other  Federal  right. 

Approved  in  Commonwealth  v.  Murphy,  166  Mass.  172,  82  L.  R.  A. 
608,  44  N.  E.  138,  following  rule ;  Twining  v.  New  Jersey,  211  U.  S.  98, 
58  L.  Ed.  106,  29  Sup.  Ct.  14,  holding  right  of  exemption  from  State 
action  contained  in  United  States  Constitution  does  not  guard  against 
State  action;  Maxwell  v.  Dow,  176  U.  S.  597,  44  L.  Ed.  608,  20  Sup. 
Ct.  455,  upholding  Utah  practice  of  prosecuting  by  information  and 
trial  by  jury  of  eight;  Carlton  v.  State,  63  Fla.  9,  58  South.  488,  holding 
excepting  sheriffs  and  constables  from  provisions  of  act  prohibiting 
carrying  of  concealed  weapons  does  not  render  it  unconstitutional; 
People  V.  Perse,  204  N.  Y.  403,  97  N.  E.  879,  sustaining  conviction  for  » 
carrying  of  slungshot;  Ex  parte  Thomas,  21  Okl.  775^  17  Ann.  Caa. 
566,  20  L.  R.  A.  (N.  8.)  1007,  97  Pac.  262,  Ex  parte  Thomas,  1  Oki.  Cr. 
215,  20  L.  R.  A.  (N.  S.)  1007,.  97  Pac.  262,  and  Strickland  v.  State, 
137  Ga.  9,  20,  Ann.  Oas.  1918B,  828,  86  L.  R.  A.  (N.  8.)  115,  72  S.  E. 
263,  268,  all  sustaining  conviction  for  carrying  concealed  weapon;  Com- 
monwealth V.  Patsone,  231  Pa.  52,  79  Atl.  930,  upholding  act  prohibit- 
ing killing  of  birds  by  unnaturalized  aliens. 

Second  amendment  limits  Federal,  not  State,  powers. 

Approved  in  Ex  x>arte  Munn,  140  Fed.  783,  Federal  court .  cannot 
on  habeas  corpus  discharge  one  confined  for  contempt  of  State  court 
for  refusal  to  answer  questions  on  ground  that  answers  might  incrim- 
inate him;  St.  Louis  etc.  Ry.  Co.  v.  Davis,  132  Fed.  632,  Federal  court 
cannot  enjoin  State  officers  from  contemplated  act  alleged  to  violate 
fifth  amendment;  State  v.  Height^  117  Iowa,  654,  94  Am.  St.  Rep.  826, 


i 
116  U.  S.  252-269        NOTES  ON  U.  S.  REPORTS.  196 

91  N.  W.  936,  holding  inadmissible  evidence  deduced  from  compulsory 
physical  examination  of  defendant  in  rape  case  showing  venereal  dis- 
ease alleged  to  have  been  conveyed  to  prosecutrix;  Wade  v.  Foss,  96 
Me.  231,  52  Atl.  641,  holding  U.  S.  Stats.  1898,  c.  448,  requiring  prom- 
issory notes  to  be  stamped  ^or  admission  as  evidence,  inapplicable  to 
State  courts ;  People  v.  0  'Brien,  176  N.  Y.  261,  68  N.  E.  364,  holding 
notwithstanding  Pa.  Code,  §  342,  requiring  those  charged  with  keeping 
gambling-house  to  testify,  such  testimony  violates  Const.,  art.  1,  §  6 ;  In 
re  Briggs,  135  N.  C.  121,  47  S.  E.  404,  upholding  Code,  §  1215,  providing 
against  excusing  participants  from  testifying  in  gambling  cases;  Spies 
V.  Illinois,  123  U.  S.  166,  31  L.  Ed.  86,  8  Sup.  Gt.  24,  first  ten  amend- 
ments only  limit  Federal  government;  Eilenbecker  v.  Plymouth  County, 
134  U.  S.  34,  S3  L.  Ed.  803,  10  Sup.  Ct.  425,  State  may  authorize  pun- 
ishment of  one  violating  injunction  against  selling  liquor  as  for  con- 
tempt; City  of  St.  Joseph  v.  Levin,  128  Mo.  592,  49  Am.  St.  Bep.  579, 
31  S.  W.  102,  amendment  5  has  no  force  against  States. 

Distinguished  in  Brown  v.  Walker,  161  U.  S.  606,  40  L.  Ei  824,  16 
Sup.  Ct.  650,  holding  Federal  statute  granting  immunity  to  witness 
before  interstate  commerce  commission  applies  to  State  courts. 

Acts  which   the  legislature  may  and  may  not  declare  criminaL 
Note,  78  Am.  St.  Bep.  263. 

State  may  regulate  its  citizens  If  It  abridges  none  of  their  Federal 
tights. 

Approved  in  Jamieson  v.  Indiana  Nat.  Gas  etc.  Co.,  128  Ind.  580, 
^   12  L.  B.  A.  660,  28  N.  E.  84,  may  r^ulate  pressure  in  transporting 
natural  gas;  BuUard  v.  Northern  Pac.  B.  B.  Co.,  10  Mont.  180,  11 
L.  B.  A.  250,  25  Pac.  122,  arguendo. 

'       '  Privileges  of  Federal  citlEenslilp  come  from  Federal  Oonstitiitlon  and 
laws;  rlgbt  to  parade  with  arms  not  amdng  them. 

Approved  in  Caldwell  v.  Wilson,  121  N.  C.  462,  28  S.  E.  559,  legis- 
lature creating  an  office  may  give  Governor  the  right  to  8U8X)end  the 
incumbent. 

Constitutional  right  to  keep  and  bear  arms.    Note,  115  Am.  81 
Bep.  199,  203. 

Bight  to  bear  arms.    Note,  1  Ann.  Gas.  66. 

Constitutionality  of  restrictions  on  right  to  carry  weapons.    Note, 
14  L.  B.  A.  601. 

Constitutional  right  to  bear  arms.    Note,  3  L.  B.  A.  (N.  8.)  169» 
170. 

Statutes  are  interpreted,  if  possible,  consistently  with  Oonstitntion. 
Approved  in  Knights  Templars  Indemnity  Co.  v.  Jarman,  187  U.  S. 
205,  47  L.  Ed.  145,  23  Sup.  Gt.  111^  holding  self-destruction  while  insane 
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within  Mo.  Rev.  Stats.  1879,  §  5982,  making  suioide  no  defense  to  in- 
surance company  nnless  contemplated  when  insured;  Hooper  v.  Cali- 
fornia, 165  U.  S.  657,  89  L.  Ed.  801,  15  Sup.  Ct.  211,  upholding  section 
439  of  the  Penal  Code  of  California. 

116  XT.  S.  270-277,  29  I..  Ed.  664,  6  Sup.  Ot«  587,  tJNITED  STATES  V. 
SFIEGEIi. 

Possession  of  used  iindef aced  liquor  stamp  is  no  offense,  under  act  of 
1879,  unless  intentionaL* 

Distinguished  in  United  States  y.  Gallant,  177  Fed.  283,  holding 
conviction  may  be  had  for  •unintentionally  emptying  cask  of  liquor 
without  defacing  stamps. 

116  XT.  8.  277-289,  29  L.  Ed.  629,  6  Sup.  Ct.  1194,  BENAUB  Y.  ABBOTT. 

Supreme  Court,  on  error  to  State  court,  does  not  notice  laws  of  another 
State,  unless  in  record  or  noticed  hy  State  court. 

Approved  in  Southern  Pac.  Co.  v.  De  Valle  Da  Costa,  190  Fed.  697, 
111  C.  C.  A.  417,  holding  where  action  for  wrongful  death  is  trans- 
ferred to  Federal  court  of  Massachusetts,  latter  may  take  judicial 
notice  of  statute  of  State  relating  to  subject;  Liverpool  etc.  Steam 
Co.  V.  Phenix  Ins^.  Co.,  129  U.  S.  445,  82  L.  Ed.  798,  9  Sup.  Ct.  473, 
United  States  courts  do  not  take  note  of  British  laws  since  1776,  unless 
pleaded. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal 
Supreme  Court  for  review.    Note,  66  L.  B.  A.  846,  858. 

Questions  considered  by  Federal  Supreme  Court  in  reviewing  judg- 
ments of  State  Courts.    Note,  68  L.  B.  A.  572,  574. 

How  case  determined  when  proper  foreign  law  not  proved.    Note, 
67  Ii«  B.  A.  85. 

In  suit  on  foreign  Judgment,  defendant  may  show  want  of  service 
or  i4»pearance  In  original  action. 

Approved  in  Union  &  Planters'  Bank  v.  City  of  Memphis,  lU  Fed. 
572,  49  C.  C.  A.  455,  holding  under  Tennessee  law,  annual  tax  of  one- 
half  per  cent  on  national  bank  stock  in  lieu  of  all  other  taxes  does 
not  exempt  capital;  Babcock  v.  Marshall,  21  Tex.  Civ.  147,  50  S.  W. 
728,  enjoining  use  of  foreign  judgment  at  law,  fraudulently  obtained, 
depriving  plaintiff  of  meritorious  defense,  such  being  allowed  in  foreign 
jurisdictions;  Brooks  v.  Dun,  51  Fed.  147,  it  must  appear  party  was 
served  with  process;  Sammis  v.  Wightman,  31  Fla.  29,  12  South.  532, 
discussing  method  of  contesting  suit  on  judgment  of  sister  State ;  Bab- 
cock V.  Marshall,  21  Tex.  Civ.  App.  145,  50  S.  W.  728,  judgment  may 
be  shown  to  have  been  fraudulently  procured;  United  States  v.  Ameri- 
ean  PeU  Tel.  Co.,  29  Fed.  32,  arguendo. 
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Jndgment  valid  against  0110  joint  debtor,  tlie  otber  not  being  served, 
is  enforceable  in  State  wbere  entirely  Invalid. 

Approved  in  Bleakley  v.  Barclay,  75  Kan.  476,  10  L.  R.  A.  (N.  S.) 
230,  89  Pac.  912,  holding  judgment  in  habeas  corpus  proceedings  is  res 
adjudicata ;  Blessing  v.  McLinden,  81  N.  J.  L.  385,  85  L.  R.  A.  (N.  S.) 
812,  79  Atl.  349,  allowing  judgment  against  joint  debtor  brought  within 
jurisdiction;  Holt  v.  Johnson,  50  Mo,  App.  377,  following  rule;  Chicago 
etc.  Bridge  Co.  v.  Anglo-American  Pack  etc.  Co.,  46  Fed.  587,  judgment 
against  corporation  in  Federal  court  in  another .  State  is  conclusive  on 
directors ;  Merritt  v.  American  "Steel-Barge  Co.,  75  Fed.  818,  21  C.  C.  A. 
525,  whetlier  full  faith  has  been  given  t<^  judgment  of  sister  State  is 
cognizable  in  Circuit  Court  of  Appeals;  Ambler  v.  Whipple,  139  111.' 
324,  32  Adl  St.  Rep.  211,  28  I^.  E.  844,  judgments  must  be  given  same 
effect  as  entitled  to  in  State  where  rendered. 

Distinguished  in  Crippen  v.  Leighton,  69  N.  H.  548,  44  Atl.  541, 
statutory  liability  of  stockholders  in  one  State  will  not  be  enforced  by 
courts  of  another. 

Service  of    process    constituting    due    process  of    law.    Note,  60 
L.  R.  A.  582. 

Miscellaneous.  Cited  in  Davis  v.  Rawhide  Gold  Min.  Co.,  15  Cal. 
App.  117,  113  Pac.  902,  holding  assignee  may  set  off  claims  of  assignor 
against  defendant  seeking  counterclaim. 

116  XT.  S.  289-S06,  29  L.  £d.  620,  6  Snp.  Ct.  398,  MOBIIiE  V.  WATSON. 

Municipal  corporation,  substantially  including  same  inhabitants  and 
property  as  its  predecessor,  is  liable  for  tatter's  debts. 

Approved  in  Pepin  Tp.  v.  Sage,  129  Fed.  660,  64  C.  C.  A.  169,  and 
City  of  Guthrie  v.  Wylie,  6  Okl.  66,  55  Pac.  105,  both  following  rule; 
Vilas  V.  City  of  Manila,  220  U.  S.  361,  55  L.  Ed.  497, 31  Sup.  Ct.  416, 
holding  present  city  of  Manila,  reincorporated  under  Philippine  Com- 
mission, is  liable  for  former  municipality's  debts;  Graham  v.  Folsom, 
200  U.  S.  252,  253,  50  L.  Ed.  468,  469,  26  Sup.  Ct.  245,  aflBrraing  Ex 
parte  Folsom,  131  Fed.  506,  and  granting  mandamus  to  compel  county 
officers,  through  whom  taxes  are  assessed  and  levied,  to  levy  tax  to 
pay  judgment  on  township  bonds,  though  corporate  existence  of  town- 
ship destroyed  by  State  Constitution;  Planters'  &  Sav.  Bank  v.  Huiett 
Tp.,  132  Fed.  628,  applying  rule  where  township  transferred  to  new 
county  after  issuing  bonds;  Susong  v.  Cokesbury  Tp.,  132  Fed.  568, 
though  in  transferring  township  into  new  county  after  it  had  issued 
boiids  small  part  left  in  old  county,  that  in  new  county  still  taxable 
for  bonds;  Taylor  v.  Pine  Grove  Tp.,  132  Fed.  566,  where,  after  issu- 
ance of  township  bonds,  all  but  small  part  of  township  included  in 
new  county,  and  boundaries  changed  so  as  to  include  new  territory,  all 
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property  in  new  township  was  liable  for  bonds;  Mobile  Transp.  Co.  v. 
Mobile,  128  Ala.  350^  30  Sonth.  647,  holding  where  city  of  Mobile  was 
dissolved  and  new  corporation  of  same  name  succeeded  it,  no  aver- 
ment thereof  necessary  in  ejectment  suit;  Wilson  v.  King's  Lake  Drain- 
age etc.  District,  257  Mo.  287,  166  S.  W.  739,  and  Wilson  v.  King's 
Lake  Drainage  etc.  Dist.,  176  Mo.  App.  494,  158  S.  W.  939,  both  hold- 
ing levee  district  succeeding  to  rights  of  former  district  will  be  liable 
to  contractor  furnishing  labor  to  original  district,  even  though  its 
organization  was  invalid;  Winkleman  v.  Des  Moines  etc.  Levee  Dist. 
No.  1,  171  Mo.  App.  56,  153  S.  W.  541,  holding  where  levee  corpora- 
tion ceased  business  after  adverse  judgment,  new  corporation  taking 
over  its  property  will  be  liable  on  judgment;  George  D.  Barnard  &  Ca. 
V.  Board  of  Commrs.  of  Polk  County,  98  Minn.  291,  6  L.  E.  A.  (N.  S.) 
791, 108  N.  W.  295,  holding  where  newly  created  county  is  subsequently 
adjudged  void,  debts  of  latter  do  not  accrue  to  original  county;  Grcn- 
nan  v.  Carson,  25  Okl.  740,  107  Pac.  929,  holding  liability  for  school 
bonds  might  be  shifted  to  new  body  created  by  Constitution;  Erwin 
V.  State,  116  Tenn.  91,  93  S.  W.  78,  upholding  conviction  for  sale  of 
intoxicating  liquor  in  city  prohibiting  same;  Ranken  v.  McCalhim,  25 
Tex.  Civ.  86,  60  S.  W.  976,  holding  county  liable  for  drainage  bonds 
of  predecessor  which  was  abolished  for  irregularities  in  organization;  . 
Board  of  County  Commrs.  of  Greer  Co.  v.  Clarke,  12  Okl.  212,  70  Pac. 
211,  Greer  County,  Oklahoma,  is  liable  for  debts  created  by  Greer 
Couniy,  Texas,  prior  to  transfer  of  territory  to  Oklahoma ;  Schoof  Dist. 
No.  76  v.  Capital  Nat.  Bank,  7  Okl.  50,  4  Pac.  311,  where  township  under 
school  laws  of  1890  erected  schoolhouse,  its  debts  contracted  for  such 
purpose  are  not  township  liability;  Blackburn  v.  Oklahoma  City,  1 
Okl.  295,  31  Pac.  783,  Oklahoma  City  clerk  may  recover  from  dc  jure 
corporation  for  services  rendered  city  during  de  facto  existence;  City 
of  Guthrie  v.  Territory,  1  Okl.  202,  11  L.  R.  A.  418,  31  Pac.  194,  hold- 
ing city  succeeding  to  rights  and  property  of  village  is  liable  for  debts 
of  village  fixed  by  legislature;  Washburn  Waterworks  Co.  v.  City  of 
Washburn,  129  Wis.  82,  108  N.  W.  198,  holding  new  corporation  is 
liable  for  debts  of  pld,  even  though  new  powers  are  conferred  on  new 
corporation;  dissenting  opinion  in  Swain  v.  Fritchman,  21  Idaho,  812, 
125  Pac.  330,  majority  upholding  commission  form  of  government  ot* 
Boise  City,  Idaho;  Shapleigh  v.  San  Angelo,  167  ^U.  S.  653,  42  L.  Ed. 
813,  17  Sup.  Ct.  959,  applying  rule  in  Texas;  Devereaux  v.  Browns- 
ville, 29  Fed.  744,  applying  rule  to  taxing  districts  in  Tennessee;  Hill 
v.  Kahoka,  35  Ted.  33,  successor  of  municipality  whose  charter  is  for- 
feited is  liable  for  its  bonds;  Pacific  Imp.  Co.  v.  Clarksdale,  74  Fed. 
533,  20  C.  C.  A.  638,  bond  issue  authorized  by  voters  to  pay  for  stock, 
liability  must  be  discharged  by  successor;  Bates  v.  Gregory,  89  Cal.  396, 
26  Pac.  893,  applying  rule  to  city  of  Sacramento;  Higginson  v.  Turner, 
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171  Mass.  592,  51  N.  E.  173,  enlargement  of  Boston  from  two  square 
miles  to  one  hundred  and  twenty-nine  does  not  affect  its  title  to 
property;  Guthrie  v.  Territory,  1  Okl.  202,  21  L.  R.  A.  847,  31  Pac. 
194,  Oklahoma  bound  by  predecessor's  debts;  Broadfoot  v.  Fayette- 
ville,  124  N.  C.  485,  486,  488,  70  Am.  St.  Rep.  613;  614,  615,  32  S.  E. 
805,  806,  applying  rule  in  North  Carolina;  Herring  v.  Modesto  Irr. 
Dist.,  95  Fed.  724,  arguendo. 

Distinguished  in  Folsom  v.  Greenwood  County,  130  Fed.  733,  county 
which  under  State  laws  can  levy  taxes  only  for  specified  purposes  is 
not  liable  for  township  bonds  issued  before  creation  of  county  by  town- 
ship, which  was  corporate  body  in  another  county;  Wichman  v.  Placer- 
ville,  147  Cal.  164,  81  Pac.  538,  where  city  authorized  by  special  statute 
to  issue  bonds  for  certain  purpose,  and  new  charter  contained  no  such 
authority,  subsequent  issue  under  old  act  was  void;  Amy  v.  Water- 
town,  130  U.  S.  319,  32  L.  Ed.  952,  9  Sup.  Ct.  537,  upon  facts ;  Vandriss 
V.  Hill,  58  Kan.  613,  50  Pac.  873,  township  abolished  and  included  in 
another  county,  and  three  townships  from  same  territory  are  not  liable 
for  its  bonds. 

Validity  of  bonds  issued  for  term  longer  than  life  of  municipality. 
Note,  19  Ann.  Oas.  1107. 

Existing  remedies  for  city's  debts,  or  tlieir  equivalept,  must  be  pre- 
served; e.  g,,  remedy  by  taxation. 

Aifl^roved  in  Louisiana  v.  Mayor  etc.  of  New  Orleans,  215  U.  S.  178, 
54  L.  Ed.  148,  30  Sup.  Ct.  40,  holding  where  tax  levied  to  meet  demands 
of  police  department  has  been  wasted,  mandamus  will  lie  to  compel 
another  levy;  United  States  v.  Board  of  Directors  of  Public  Schools, 
229  Fed.  8,  holding  mandamus  will  lie  compelling  school  board  to  apply 
five  per  cent  of  revenues  on  judgments;  McElie  v.  Rose,  140  Fed.  148, 
where  town  authorized  to  appropriate  and  raise  certain  sum  in  con- 
struction' of  steamboat  and  issue  notes  therefor,  and  plaintiff  secured 
judgment  for  portion  of  cost  of  boat,  it  is  no  defense  to  mandamus 
to  compel  levy  of  tax  to  pay  judgment  that  town  had  issued  notes 
to  full  statutory  limit  and  used  proceeds;  Ft.  Madison  v.  Ft.  Madison 
Water  Co.,  134  Fed.  216,  67  C.  C.  A.  142,  Iowa  Code  of  l897,  §  1305, 
providing  for  assessment  of  property  at  twenty-five  per  cent  of  actual 
value,  is  void  as  affecting  ability  of  city  to  pay  hydrant  rentals  under 
contract  made  when  law  required  assessment  at  true  cash  value;  Pad- 
gett V.  Post,  106  Fed.  603,  45  C.  C.  A.  488,  holding  unconstitutional 
as  to  existing  bona  fide  holders  of  bonds,  22  S.  C.  Stats,  at  Large, 
prohibiting  tax  levy  to  pay  township  railway  bonds ;  Hicks  v.  Cleveland, 
106  Fed.  463^  464,  45  C.  C.  A.  429,  holding  unconstitutional  as  to  bona 
fide  holders  at  time,  22  S.  C.  Stats,  at  Large,  534,  prohibiting  tax  levy 
to  pay  township  bonds  aiding  railroads;  City  of  Ensley  v.  Simpson, 
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166  Ala.  388;  52  South.  68,  holding  where  city  issuing  bonds  was  merged 
in  larger  city,  snit  may  be  had  to  divert  money  to  secure  bonds ;  Chals- 
tran  v.  Board  of  Education,  244  111.  478,  91  N.  E.  716,  holding  majority 
vote  to  discontinue  township  high  school  cannot  affect  rights  of  con- 
tractor partially  completing  building;  Burleigh  County  v.  Badder 
County,  20  N.  D.  34,  125  N.  W.  1065,  holding  courts  cannot  interfere 
with  acts  of  legislature  apportioning  debts  of  divided  county;  Welch 
Water  etc.  Co.  v.  Town  of  Welch,  64  W.  Va.  376,  62  S.  E.  498,  holding 
retroactive  ordinance  lowering  tax  rate  cannot  affect  previous  contract 
for  furnishing  water;  City  of  Austin  v.  Cahill,  99  Tex.  195,  88  S.  W. 
551,  discussing  and  deciding  that  refunding  bondholders  were  not  neces- 
sary parties  in  suit  by  original  bondholders  to  compel  payment  of  in- 
terest; Hare  v.  Kennerly,  83  Ala.  612,  3  South.  685,  State  dissolving 
municipality  may  levy  tax  to  pay  its  obligations,  in  addition  to  those 
allowed  as  State  taxes;  Watkins  v.  Glenn,  55  Kan.  431,  40  Pac.  319, 
holding  laws  concerning  sale .  and  redemption  void  if  retroactive ; 
Phinney  v.  Phinney,  81  Me.  464,  10  Am.  St.  Bep.  272,  4  L.  B.  A.  351, 
17  Atl.  408,  law  in  regard  to  equity  of  redemption  invalid  as  to  exist- 
ing mortgages. 

Distinguished  in  City  Bank  etc.  Co.  v.  State,  172  Ala.  203,  204,  55 
South.  513,  holding  act  providing  for  payment  of  debts  of  city  of 
Mobile  was  local  law,  and  invalid;  Osbom  v.  Johnson  Wall-Paper  Co., 
99  Ala.  313,  13  South.  778,  amendment  requiring  ten  days'  notice  to 
owner  before  filing  mechanic's  lien  is  valid. 

Municipalities,  as  stockholders  or  debtors,  coma  within  guaranties  pro- 
tecting engagements  of  individuals. 

Approved  in  D'Esterre  v.  New  York,  104  Fed.  611,  44  C.  C.  A.  75, 
holding  New  York  City  liable  on  authorized  Gravesend  bonds  held  by 
bona  fide  purchaser  although  they  were  sold  unauthorizedly  on  credit; 
Robertson  v.  Blaine  County,  90  Fed.  70,  32  C.  C.  A.  512,  provisions  for 
payment  of  bonds  in  statute  are  part  of  the  contract;  Broadfoot  v. 
Fayetteville,  124  N.  C.  490,  492,  70  Am.  St.  Rep.  617,  618,  32  S.  E.  807y 
808,  act  prohibiting  a  municipality  to  levy  tax  to  pay  bonds  of  prede- 
cessor is  void;  dissenting  opinion  in  State  v.  Denny,  118  Ind.  419, 
4  L.  R.  A.  91,  21  N.  E.  265,  majority  holding  void,  appointment  of  board 
for  governing  municipal  utilities  by  legislature. 

Miscellaneous.  Cited  in  Ex  parte  Ah  Pah,  34  Nev.  288,  119  Pac« 
773,  upholding  act  prohibiting  keeping  of  bawdy-house  within  eight 
hundred  yards  of  school;  Mayor  etc.  of  South  Morgantown  v.  City 
of  South  Morgantown,  49  W.  Va.  730,  40  S.  E.  15,  upholding  W.  Va. 
Acts  1901,  c.  144,  incorporating  new  city  of  Morgantown  from  towns 
of  Morgantown,  South  Morgantown,  Seneca  and  Greenmont. 
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116  U.  &  307-347,  29  L.  Ed.  636,  6  Sup.  Ct.  334,  388,  1191,  BAII^OAD  COM- 
MISSION CASES,  STONE  ▼.  FABMEES*  LOAN  ft  TBUST  CO. 

State  can  regulate  railroad  rates  unless  interstate*  or  restrained  "by 
corporate  cliarter. 

Approved  in  Louisville  etc.  R.  R.  Co.  v.  Garrett,  231  U.  S.  305,  313, 
58  L.  Ed.  239,  243,  34  Sup.  Ct.  48,  holding  railroad  commission  of 
Kentucky  does  not  exercise  judicial  function  in  determining  railroad 
rates;  Southern  Pacific  Co.  v.  Camphell,  230  U.  S.  551,  57  L.  Ed.  1624, 
33  Sup.  Ct.  1027,  upholding  railroad  rates  as  prescribed  by  Oregon 
railroad  commission;  Chicago  etc.  R.  R.  Co.  v.  McGuire,  219  U.  S.  568, 
55  L.  Ed.  339,  31  Sup.  Ct.  259,  sustaining  right  of  State  to  hold  cor- 
porations liable  for  injuries  to  employees;  Stanislaus  County  y.  San 
Joaquin  etc.  Irr.  Co.,  192  U.  S.  208,  48  L.  Ed.  410,  24  Sup.  Ct.  244, 
holding  no  contract  created  by  section  3,  Cal.  Stats.  1862,  authorizing 
supervisors  to  regulate  water  rates  not  reducing  stockholder's  profits 
below  one  and  one-half  per  cent  per  month;  Owensboro  v.  Owensboro 
Waterworks  Co.,  191  U.  S.  370,  48  L.  Ed.  224.  24  Sup.  Ct.  82,  uphold- 
ing Kentucky  ordinance  fixing  water  rates  limiting  ordinance  passed 
before  city  entered  third  class  giving  company  power  to  fix  rates;  Erie 
R.  R.  Co.  V.  Purdy,  185  U.  S.  150,  46  L.  Ed.  849,  22  Sup.  Ct.  606,  hold- 
ing  no  Federal   question  presented  by  State  judgment  under  N.  Y. 
Laws  189^6,  c.  835,  holding  such  statute  means  to  regulate  commerce 
•wholly  within  State;  Cotting  v.  Godard,  183  U.  S.  85,  46  L.  Ed.  99.  22 
Sup.  Ct.  33,  holding  unconstitutional  Kan.  Act,  March  3,  1897,  limiting 
amount  of  charges  to  be  made  by  certain  stockyard  company  regardless 
t)f  character  of  service  though  nominally  general ;  Southern  Pac.  Co.  v. 
Railroad  Commission,  193  Fed.  707,  upholding  action  of  railroad  commis- 
sion of  State  of  California  in  reducing  rates ;  Hooker  v.  Interstate  Com- 
merce Commission,  188  Fed.  252,  refusing  to  annul  rates  as  established 
by  railroad  commission;  Louisville  &  N.  R.  Co.  v.  Siler,  186  Fed.  194, 
upholding   **McChord   Act"   of  Kentucky  empowering  railroad   com- 
mission to  fix  rates ;  Oregon  Ry.  &  Nav.  Co.  v.  Campbell,  173  Fed.  971, 
972,  973,  holding  establishment  of  railroad  commission  was  not  void 
as  conferring  judicial  powers  on  unauthorized    body;  Chicago  B.  &  Q. 
R.  Co.  V.  Winnett,  162  Fed.  247,  89  C.  C.  A.  222,  holding  court  of  equity 
cannot  enjoin  in  advance  the  action  of  railroad  commission;  Southern 
Ry.  Co.  v.  King,  160  Fed.  338,  87  C.  C.  A.  284,  holding  State  could 
compel  engineers  to  check  speed  of  trains  so  as  to  avoid  accidents 
at  crossings;  Central  of  Georgia  Ry.  Co.  v.  McLendon,  157  Fed.  975, 
refusing  injunction  enjoining  rates  as  prescribed  by  railroad  commis- 
sion ;  Home  Tel.  &  Tel.  Co.  v.  City  of  Los  Angeles,  155  Fed.  561^  563, 
569,  571,  upholding  right  of  city  of  Los  Angeles  to  reduce  telephone 
rates  below  maximum  prescribed  in  charter;   Matthews  v.  Board  of 
Corp.  Commrs.,  97  Fed.  404,  holding  purchaser  of  corporation  prop- 
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erty  under  foreclosure  sale  after  passage  of  N.  C.  act  of  1899,  regu- 
lating rate  subject  thereto,  though  predecessor  exempt;  Chapman  & 
•Dewey  Land  Co.  v.  Jonesboro  etc.  R.  Co.,  97  Ark.  308,  133  S.  W.  1121, 
upholding  power  of  railroad  commission  to  fix  transportation  rates  on 
rough  lumber;  Colorado  etc.  Ry.  Co.  v.  State  Railroad  Commission, 
54  Colo.  91,  129  Pac.  517,  holding  railroad  commission  may  direct  re- 
sumption of  traffic  over  abandoned  line;  State  v.  Atlantic  etc.  R.  Co., 
56  Fla.  623,  32  L.  R.  A.  (N.  S.)  639,  47  South.  971,  Caughman  v. 
Columbia  etc.  R.  Co.,  82  S.  C.  424,  64  S.  E.  242,  and  Consumers '  League 
V.  Colorado  etc.  Ry.  Co.,  53  Colo.  58,  AniL  Cas.  1914A,  1158,  125  Pac. 
578,  all  upholding  power  of  legislature'  to  establish  railroad  commission ; 
Railroad  Commission  v.  Louisville  etc.  R.  Co.,  140  Ga.  831,  Ann.  Oas. 
1915A,  1018,  L.  R.  A.  1915E,  902,  80  S.  E.  333,  upholding  right  of  com- 
mission to  compel  issuance  of  scrip-books;  Southern  Ry.  Co.  v.  Melton, 
133  Ga.  288,  65  S.  E.  670,  upholding  act  requiring  railroad  to  furnish 
cars  within  four  days  of  demand  of  shipper;  People  v.  Brady,  271 
m.  106,  110  N.  E.  867,  upholding  right  of  Federal  Reserve  Board  to 
&llow  national  banks  to  act  as  trustees;  Alton  &  Southern  R.  v.  Van- 
^alia  R.  Co.,  268  HI.  80,  108  N.  E.  804,  holding  commission  could 
compel  railroad  to  raise  its  crossing  so  as  to  allow  Belt  railroad  to 
use  same;  People  v.  Chicago  etc.  Ry.  Co.,  223  111.  592,  79  N.  E.  147, 
Railroad  Commission  Act  of  1905,  requiring  railroads  doing  business 
in  State  to  make  annual  report,  applies  to  foreign  corporations ;  Chicago 
etc.  Ry.  Co.  v.  Railroad  Commission,  175  Ind.  642,  95  N.  E.  368,  uphold- 
ing right  of  commission  to  compel  carrier  to  deliver  car  on  private 
track  of  shipper;  Southern  Indiana  Ry.  Co.  v.  Railroad  Commission, 
172  Ind.  121,  122,  87  N.  E.  969,  holding  rates  prescribed  after  notice 
to  railroad  and  hearing  of  same  do  not  constitute  taxing  of  property 
without  due  process  of  law;  Pittsburgh  etc.  Ry.  Co.  v.  Hunt,  171  Ind. 
212,  86  N.  E.  336,  holding  commission  could  compel  railroad  to  join 
m  construction  of  connection  with  other  carrier;  Union  Pac.  R.  Co. 
V.  Public  Utilities  Commission,  95  Kan.  618,  148  Pac.  672,  upholding 
rates  for  transportation  of  coal  as  prescribed  by  State  of  Kansas; 
State  V.  Missouri  Pac.  Ry.  Co.,  76  Kan.  476,  480,  92  Pac.  609,  610, 
upholding  right  of  commission  to  compel  operation  of  separate  pas- 
senger service  on  branch  line;  People  v.  Brazee,  183  Mich.  269,  149 
N.  W.  1056,  upholding  tax  levied  on  employment  agencies;  Purdy 
V.  Erie  R.  R.  Co.,  162  N.  Y.  51,  56  N.  E.  510,  upholding  N.  Y.  Laws 
1895,  c.  1027,  amended  by  Laws  1896,  c.  835,  requiring  railroads  within 
State  to  issue  one  thousand  mileage  books;  North  Carolina  Corp.  Com- 
mission V.  Southern  Ry.  Co.,  151  N.  C.  450,  66  S.  E.  429,  upholding 
right  of  commission  to  compel  railroad  to  remove  depot  to  other  side 
of  main  line;  Corporation  Commission  v.  Seaboard  etc.  R.  R.  Co.,  127 
N.  C.  288,  37  S.  E.  268,  upholding  North  Carolina  corporation  commis- 
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sion's  action  in  fixing  freight  rates  for  fertilizers  providing  for  rating 
purposes  minimum  carload  ten  ton;  State  v.  Corvallis  etc.  R.  Co.,  59 
Or.  461,  117  Pac.  984,  holding  commission  may  compel  carrier  to  erect 
waiting-room  and  freight  depot  at  station;  Sabre  v.  Rutland  R.  Co., 
86  Vt.  362,  AnzL  Oas.  19160,  1269,  85  Atl.  699,  upholding  right  of 
public  service  commission  to  compel  railroad  to  construct  gates  at  cross- 
ings; United  Fuel  Gas  Co.  v.  Public  Service  Commission,  73  W.  Va. 
684,  80  S.  E.  937,  upholding  right  of  g&a  company  to  give  reduced  rate 
under  contract  for  service  for  number  of  years;  Minneapolis  etc.  Ry. 
€o.  V.  Railroad  Commission,  136  Wis.  161,  17  L.  R.  A.  (N.  S.)  821, 
116  N.  W.  911,  upholding  right*  of  commission  to  order  railroad  to 
establish  station  and  stop  trains  there;  City  of  Madison  v.  Madison 
Gas  etc.  Co.,  129  Wis.  268,  116  Am.  St.  Rep.  944,  9  Ann.  Oas.  819,  8 
L.  B.  A.  (N.  S.)  629,  108  N.  W.  69,  upholding  right  of  State  to  pre- 
scribe reasonable  gas  rates;  State  v.  Superior  Court,  67  Wash.  42,  45, 
Ann.  Gas.  1913D,  78,  L.  R.  A.  19150,  287,  120  Pac.  863,  864,  upholding 
right  of  public  service  commission  to  prescribe  telephone  rates;  dis- 
senting opinion  im.  Chicago  etc.  Ry.  Co.  v.  Railroad  Commission,  38 
Ind.  App.  450,  79  N.  E.  521,  majority  holding  appellate  court  of 
'Indiana  may  determine  appeal  from  decision  of  railroad  commission; 
Chicago  etc.  Ry.  Co.  v.  Wellman,  143  U.  S.  344,  36  L.  Ed.  179,  12  Sup. 
€t.  402,  Dow  V.  Beidelman,  49  Ark.  334,  5  S.  W.  301,  Chicago 
etc.  R.  R.  Co.  V.  Jones,  149  111.  376,  41  Am.  St.  Rep.  284,  24  L.  R.  A. 
144,  37  N.  E.  250,  Wellman  v.  Chicago  etc.  Ry.  Co.,  83  Mich.  6U,  47 
N.  W.  494,  Norfolk  etc.  R.  R.  Co.  v.  Pendleton,  86  Va.  1007,  11  S.  E. 
1063,  and  Dow  v.  Beidelman,  125  U.  S.  688,  31  L.  Ed.  843,  8  Sup.  Ct. 
1029,  all  holding  State  statute  fixing  maximum  rate  valid;  Georgia 
Bank  Co.  v.  Smith,  128  U.  S.  179,  32  L.  Ed.  380^  9  Sup.  Ct.  48,  holding 
State  regulation  of  railroad  rates  valid;  Budd  v.  New  York,  143  U.  S. 
547,  36  L.  Ed.  267,  12  Sup.  Ct.  477,  holding  statute  fixing  maximum 
rates  for  grain  elevators  valid;  Covington  etc.  Bridge  Co.  v.  Kentucky, 
154  U.  S.  215,  38  L.  Ed.  967,  14  Sup.  Ct.  1091,  holding  regulation  of 
toll  rates  charged  by  interstate  bridge  void;  Chicago  etc.  Ry.  Co.  v.  Dey, 
35  Fed.  872,  1  L.  R.  A.  748,  Atlantic  Express  Co.  v.  WQmington  etc.  R. 
R.  Co.,  Ill  N.  C.  472,  32  Am.  8%.  Rep.  806,  18  L.  R.  A.  395, 16  S.  E.  393, 
Caldwell  v.  Wilson,  121  N.  C.  472,  28  S.  E.  562,  and  Reagan  v.  Farmers' 
Loan  etc.  Co.,  154  U.  S.  394,  38  L.  Ed.  1022,  14  Sup.  Ct.  1053,  all 
holding  State  statute  establishing  railroad  commission,  with  4X)wer 
to  regulate  rates,  valid;  Illinois  Cent.  R.  R.  Co.  v.  Illinois,  163  U.  S. 
154,  41  L.  Ed.  Ill,  16  Sup.  Ct.  1101,  holding  statute  requiring  railroads 
to  stop  at  county  seats  void  as  to  interstate  trains;  Covington  etc. 
Turnpike  Co.  v.  Sandford,  164  U.  S.  586,  41  L.  Ed.  562,  17  Sup.  Ct. 
562,  17  Sup.  Ct.  201,  holding  statute  regulating  rates  chargeable  by 
turnpike  road  valid;  lUinob  Cent.  R.  R.  Co.  v.  People,  143  HI.  454, 
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19  L.  B.  A.  126,  33  N.  E.  178,  and  Gladson  v.  Minnesota,  166  XT.  S.  430, 
41  L.  Ed.  1066,  17  Sup.  Ct.  628,  holding  statute  requiring  trains  to  stop 
at  county  seats  valid  as  to  trains  running  wholly  within  State;  Mobile 
etc.  R.  Co.  V.  Sessions,  28  Fed.  693,  holding  State  regulation  of  inter- 
state transportation  void;  Anderson  v.  Louisville  etc.  R.  Co.,  62  Fed. 
48,  holding  statute  requiring  separation  of  white  and  black  passengers 
void  as  applied  to  interstate  transportation;  Atlantic  etc.  R.  Co.  v. 
United  States,  76  Fed.  195,  holding  Congress  can  regelate  rates  for 
army  transportation  over  railroad  incorporated  under  Federal  statute; 
Storrs  V.  Pensacola  etc.  R.  R.  Co.,  29  Fla.  623,  11  South.  228,  and 
Railroad  Commissioners  v.  Pensacola  etc.  R.  R.  Co.,  24  Fla.  474,  12 
Am.  St.  Rep.  233,  2  L.  R.  A.  510,  5  South.  137,  both  holding  statute 
authorizing  commissioners  to  regulate  railroad  rates  valid;  Indianapolis 
V.  Navin,  151  Ind.  143,  41  L.  B.  A.  340,  47  N.  E.  526,  holding  statute 
regulating  street  railroad  fares  valid;  Louisville  etc.  Ry.  Co.  v.  State, 
66  Miss.  675,  14  Am.  St.  Bep.  604,  5  L.  B.  A.  134,  6  South.  205,  and 
Ohio  Val.  Rys.  Receiver  v.  Lander,  104  Ky.  447,  47  S.  W.  348,  both 
holding  statute  requiring  railroads  to  separate  white  and  colored  pas- 
sengers valid  as  to  domestic  traffic;  State  v.  Edwards,  86  Me.  106,  41 
Am.  Bt  Bep.  531,  25  L.  B.  A.  506,  29  Atl.  948,  holding  statute  regu- 
lating tolls  for  public  grist-mills  valid;  Attorney  General  v.  Old  Colony 
R.  R.  Co.,  160  Mass.  87,  22  L.  B.  A.  118,  35  N.  E.  256,  holding  statute 
requiring  railroads  to  provide  mileage  tickets  good  on  all  railroads  in 
State  valid;  Bullard  v.  Northern  Pac.  R.  R.  Co.,  10  Mont.  181,  11 
L.  B.  A.  250,  25  Pac.  123,  holding  Federal  statute  regulating  rates  for 
interstate  transportation  valid;  Buffalo  etc.  R.  R.  Co.  v.  Buffalo  Street 
R,  R.  Co.,  Ul  N.  Y.  140,  2  L.  B.  A.  386,  19  N.  E.  65,  holding  statute 
fixing  maximum  street  railroad  fares  valid,  although  interfering  with 
contracts  between  such  railroads;  Lake  Shore  etc.  Ry.  Co.  v.  State,  8 
Ohio  C.  C.  224,  holding  statute  requiring  trains  to  stop  at  towns  of  cer- 
tain size  valid;  Gulf  etc.  Ry.  Co.  v.  Eddins,  7  Tex.  Civ.  App.  127,  26 
S.  W.  165,  holding  statute  regulating  shipping  contracts,  valid;  North- 
ern Pac,  R.  R.  Co.  V.  Barnes,  2  N.  D.  346,  51  N.  W.  395,  and  State  v. 
Bryan,  50  Fla.  371,  39  South.  954,  both  arguendo. 

Distinguished  in  Chicago  etc.  Ry.  Co.  v.  Railroad  Commission,  38  Ind. 
App.  473,  79  N.  E.  342,  holding  appellate  court  of  Indiana  may  deter- 
mine appeal  from  decision  from  railroad  commission;  State  v.  South- 
em  Ry.  Co.,  145  N.  C.  529,  18  L.  B.  A.  (N.  S.)  966,  59  S.  E.  582,  hold- 
ing railroad  convicted  of  charging  excess  railroad  rate  can  only  be  sub- 
jected to  penalty;  Missouri  etc.  Ry.  Co.  v.  Town  of  Norfolk,  25  Okl. 
327,  29  L.  B.  A.  (N.  S.)  159,  107  Pac.  173,  holding  railroad  commission 
cannot  compel  railroad  to  stop  train  at  certain  station  where  local 
service  is  adequate;  Louisville  etc.  R.  R.  Co.  v.  Commonwealth,  99  Ky. 
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138,  59  Am.  St.  Rep.  459,  33  L.  R.  A.  212,  35  S.  W.  130,  statute  making 
railroad  liable  for  charging  more  than  "reasonable''  rates  is  void  for 
uncertainty;  dissenting  opinion  in  Southern  Ry.  Co.  v.  Melton,  133 
Ga.  320,  65  S.  E.  683,  majority  upholding  act  requiring  railroad  to 
furnish  cars  witliin  four  days  of  demand  of  shipper;  dissenting  opinion 
in  Sabie  V.  Rutland  R.  Ck>.,  86  Vt.  378,  Ann.  Oas.  19150,  1269,  85  Atl. 
706,  majority  upholding  right  of  Public  Service  Commission  to  compel 
railroad  to  construct  gates  at  crossing. 

Constitutionality    of    State   regulations   of    interstate    commerce. 
Note,  27  Am.  St.  Rep.  559. 

Evolution  and  diminution  of  Munn  v.  Illinois.    Note,  62  Am.  St. 
Rep.  291,  298. 

State's  power  to  regulate  rates  can  only  be  lost  by  pogitive  grant  or 
equlYalent. 

Approved  in  City  of  St.  Louis  v.  United  Railways  Co.,  210  U.  S.  276, 
52  L.  Ed.  1059,  28  Sup.  Ct.  630,  holding  municipality's  right  to  tax 
street  railroad  will  not  be  denied  in  absence  of  express  provision  in 
ordinance  granting  franchise;  New  York  v.  State  Board  of  Tax 
Commrs.,  199  U.  S.  42,  50  L.  Ed.  772,  26  Sup.  Ct.  715,  special  franchise 
imposed  by  N.  Y.  Laws,  1899,  c.  712,  does  not  impair  obligation  of  con- 
tract by  which  railroad  granted  street  railway  franchise  in  considera- 
tion of  payment  of  certain  sum  or  percentage  of  earnings;  Freeport 
Water  Co.  v.  Freeport,  180  U.  S.  599,  45  L.  Ed.  688,  21  Sup.  Ct.  498, 
holding  contract  giving  water  company  right  to  charge  certain  fixed 
rates  for  thirty  years  not  authorized  by  111.  Act  April  10,  1872,  provid- 
ing for  ordinance  supervision;  Rochester  v.  Rochester  Ry.  Co.,  182 
N.  Y.  115,  70  L.  R.  A.  773,  74  N.  E.  958,  immunity  to  contribution  to 
expense  of  new  pavements  conferred  by  statute  to  street  railroad  is 
revocable'  at  will;  Wabash  etc.  Ry.  Co.  v.  Illinois,  118  U.  S.  575,  30 
L.  Ed.  250,  7  Sup.  Ct.  12,  holding  State  statute  prohibiting  short-haul 
discrimination  void  as  applied  to  interstate  transportation;  Winchester 
etc.  Turnpike  Road  Co.  v.  Croxton,  98  Ky.  744,  746,  33  L.  R.  A.  190, 
34  S.  W.  520,  holding  statute  regulating  rates  of  toll  chai*gcable  by 
turnpike  road  valid;  Wellman  v.  Chicago  etc.  Ry.  Co.,  83  Mich.  616, 
47  N.  W.  496,  holding  statute  fixing  maximum  railroad  rates  valid; 
McGowan  v.  Wilmington  etc.  R.  R.  Co.,  95  N.  C.  428,  holding  statute 
requiring  railroads  to  ship  freight  within  five  days  after  its  delivery 
valid;  State  v.  Cleveland  Gaslight  etc.  Co.,  3  Ohio  C.  C.  254,  holding 
ordinance  regulating  gas  rates  valid;  New  Orleans  City  etc.  R.  Co.  v. 
New  Orleans,  143  U.  S.  195,  36  L.  Ed.  122,  12  Sup.  Ct.  407,  Opinion  of 
the  Justices,  66  N.  H.  631,  33  Atl.  1077,  and  Dow  v.  Northern  R.  R. 
Co.,  67  N.  H.  30,  48,  36  Atl.  525,  534,  all  arguendo. 
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Distinguished  in  Pingell  v.  Michigan  etc.  Ry.  Co.,  118  Mich.  329,  76 
N.  W.  640,  holding  Mich.  Laws  1846,  giving  railway  power  to  regulate 
rates  below  three  cents,  created  contract  not  alterable  by  subi^quent 
acts. 

Constitutionality  of  statutes  designed  to  prevent  extortion.  Note, 
1  Ann.  Oas.  433.  '     ^ 

Right  to  reduce  rates  of  public  service  corporation  fixed  by  fran- 
chise or  charter.    Note,  L.  R.  A.  19150,  270,  271. 

Legislative  power  to  fix  tolls,  rates  or  prices.  Note,  33  L.  B.  A. 
179,  183,  187,  188. 

BaUroad'B  charter  power  to  fix  rates  implies  reasonable  ones,  and  State 
may  still  determine  thcJL 

Approved  in  Louisville  &  N.  R.  R.  Co.  v.  Kentucky,  183  U.  S.  511, 
46  L.  Ed.  303.  22  Sup.  Ct.  99,  upholding  Ky.  Const.,  §  218,  and  Ky. 
Gen.  Stats.  1894,  §  820,  prohibiting  charging  more  for  shorter  than  for 
longer  haul  without  commission's  permission;  Chicago  &  A.  R.  R.  Co.  y. 
City  of  Carlinville,  200  111.  326,  93  Am.  St.  Rep.  199,  65  N.  E.  734, 
upholding  under  Hurd's  Rev.  Stats.  Ind.  1899,  pp.  275,  1332,  city  ordin- 
ance limiting  rate  of  trains  within  limits  to  ten  miles  per  hour  minimum 
statutory  speed;  Stone  v.  Illinois  Cent.  R.  R.  Co.,  116  U.  S.  354,  29 
L.  Ed.  651,  6  Sup.  Ct.  349,  and  Stone  v.  New  Orleans  etc.  R.  R.  Co.,  116 
U.  S.  351,  29  L.  Ed.  650,  6  Sup.  Ct.  348  (dissenting  opinion  in  116 
U.  S.  352,  29  L.  Ed.  651,  6  Sup.  Ct.  349),  both  applying  rule,  and  hold- 
ing railroad  subject  to  supervision  by  State  railroad  commission;  Pin- 
gree  v.  Michigan  Cent.  R.  R.  Co.,  118  Mich.  314,  53  L.  R.  A,  274,  76 
N.  W.  640,  and  St.  Louis  etc.  Ry.  Co.  v.  Gill,  156  U.  S.  658,  39  L.  Ed. 
570,  15  Sup.  Ct.  488,  both  applying  rule  and  holding  statute  fixing 
maximum  rates  valid;  Louisville  etc.  R.  R.  Co.  v.  Kentucky,  161  U.  S. 
696,  40  L.  Ed.  857,  16  Sup.  Ct.  721,  holding  charter  allowing  connection 
with  other  railroads  does  not  permit  consolidation  as  prohibited  by  stat- 
ute ;  Capital  City  Gaslight  Co.  v.  City  of  Des  Moines,  72  Fed.  833,  hold- 
ing ordinance  fixing  gas  rates  valid;  Atlantic  etc.  R.  Co.  v.  United 
States,  76  Fed.  191,  holding  Federal  statutes  regulating  rates  for  army 
transi)ortation,  over  railroad  incorporated  by  act  of  Congress,  valid; 
Pensacola  etc.  R.  R.  Co.  v.  State  of  Florida,  25  Fla.  324,  325,  3  L.  R.  A. 
666,  5  South.  839,  holding  rates  fixed  by  railroad  commission  too  low  to 
pay  operating  expenses,  void. 

Reasonableness  of  rates  charged  by  carrier  as  affected  by  carrier's 
right  to  receive  fair  return  on  investment.  Note,  Ann.  Cas. 
191SB,  774. 

Definiteness  and  certainty  of  rates  fixed  by  penal  statute.  Note, 
33  L.  R.  A.  210. 
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Business  affected  with  public  interest  subjecting  it  to  regulation 
and  control  as  to  rates  or  prices.    Note,  6  L.  R.  A.  (N.  S.)  835. 

State's  regulation  of  rates  must  not  amount  to  a  deprivation  of  prop- 
erty. 

Approved  in  Northern  Pacific  Ry.  Co.  v.  North  Dakota,  236  U.  S. 
600,  Ann.  Oas.  IQIBA,  1,  69  L.  Ed.  743,  35  Sup.  Ct.  429,  holding  rates 
for  transporting  coal  as  prescribed  by  statute  of  North  Dakota  were 
confiscatory  and  void;  Simpson  v.  Shepard,  230  U.  S.  414,  434,  Ann. 
Oas.  1916A,  18,  48  L.  R.  A.  (N.  S.)  1151,  57  L.  Ed.  1548,  1555,  33  Sup. 
Ct.  729,  holding  intrastate  rates  as  prescribed  of  State  of  Minnesota 
void  as  being  confiscatory;  Home  Tel.  &  Tel.  Co.  v.  Los  Angeles,  211 
U.  S.  273,  53  L.  Ed.  183,  29  Sup.  Ct.  60,  upholding  right  of  city  of  Los 
Angeles  to  prescribe  telephone  rates;  Getting  v.  Godard,  183  U.  S. 
86,  87,  46  L.  Ed.  100,  22  Sup.  Ct.  34,  holding  unconstitutional  Kan. 
Act  March  3,  1897,  limiting  charges  of  stockyards  corporation  regard- 
less of  character  of  service,  operating  as  discrimination  against  par- 
ticular yard;  Chicago  etc.  Ry.  Co.  v.  Tompkins,  176  U.  S.  172,  44  L.  Ed. 
420,  20  Sup.  Ct.  338,  holding  reasonableness  of  rates  for  local  railroad 
business  depends  upon  relation  of  gross  receipts  to  cost  of  doing  the 
business;  In  re  Arkansas  Rate  Cases,  187  Fed.  301,  holding  rates  as 
established  by  Arkansas  did  not  allow  income  of  six  per  cent,  and 
were  void;  Kmckerl)ocker  Trust  Co.  v.  City  of  Kalamazoo,  182  Fed. 
869,  holding  mortgagee  of  railroad  property  may  sue  to  enjoin  city 
from  forfeiting  franchise  of  same;  Trammell  v.  Dinsmore,  102  Fed. 
799,  42  C.  C.  A.  623,  upholding  action  of  Georgia  railway  commission 
prohibiting  express  company  from  adding  cost  of  revenue  stamp  to 
maximum  rates  prescribed  by  commission;  Board  of  Commrs.  of  Mont- 
ezuma County  V.  Montezuma  Water  etc.  Co.,  39  Colo.  176,  89  Pac.  796, 
upholding  injunction  enjoining  water  rate  where  same  was  confiscatory; 
Cedar  Rapids  Water  Co.  v.  Cedar  Rapids,  118  Iowa,  259,  91  N.  W.  1090, 
holding  city  ordinance  limiting  water  rates  to  allow  net  annual  earn- 
ings between  four  and  two-fifths  and  five  and  one-half  on  estimated 
capital  not  warranting  interference  of  courts;  Morgan's  Louisiana  etc. 
S.  S.  Co.  V.  Railroad  Commission,  127  La.  669,  53  South.  901,  holding 
railroad  rates  for  hauling  of  sugar-cane  were  confiscatory  and  void; 
Shreveport  Traction  Co.  v.  City  of  Shreveport,  122  La.  8,  129  Am.  St. 
Rep.  345,  47  South.  43,  refusing  to  sustain  ordinance  requiring  street 
railway  company  to  issue  transfers;  Michigan  Cent.  R.  Co.  v.  Mich- 
igan Railroad  Commission,  160  Mich.  362,  363,  366,  125  N.  W.  551, 
552,  563,  holding  presumption  lies  in  favor  of  reasonableness  of  rates 
prescribed  by  railroad  commission;  Trustees  of  Village  of  Saratoga 
Springs  v.  Saratoga  Gas  etc.  Co.,  191  N.  Y.  133,  14  Ann.  Oas.  606,  18 
L.  R.  A.  (N.  8.)  713,  83  N.  E.  696,  holding  laws  fixing  gas  rates,  with- 
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t>nt  allowing  right  to  modification  at  any  time,  were  void;  Atchison 
etc.  Ry.  Co.  v.  State,  23  Okl.  245,  18  Ann.  Gas.  102,  100  Pac.  22,  and 
Chicago  etc.  Ry.  Co.  v.  State,  24  Okl.  373,  24  L.  B.  A.  (N.  S.)  393,  103 
Pac.  618,  both  holding  railroad  cannot  be  compelled  to  install  telegraph 
operator  at  station  where  service  does  not  demand  it;  Commonwealth 
V.  Atlantic  Coast  Line  R.  Co.,  106  Va.  70,  117  Am.  St.  Rep.  983,  9  Ann. 
Oas.  1124,  7  L.  R.  A.  (N.  S.)  1086»  55  S.  E.  573,  refusing  to  uphold 
statute  requiring  railroads  to  furnish  mileage  books  at  two  cents  per 
mile;  Sargent  v.  Rutland  R.  Co.,  86  Vt.  341,  85  Atl.  659,  holding  law 
refusing  railroad's  right  to  charge  demurrage  until  lapse  of  four  days 
'after  notice  is  void  as  applying  also  to  interstate  shipments;  State 
V.  Railroad  Commission,  140  Wis.  165,  121  N.  W.  926,  holding  railroad 
seeking  right  of  way  over  crossing  already  occupied  by  other  road 
will  be  required  to  furnish  expenses  of  change;  State  v.  Great  Northern 
Ry.  Co.,  43  Wash.  661,  117  Am.  St.  Rep.  1084,  6  L.  R.  A.  (N.  S.)  908, 
86  Pac.  1057,  holding  act  requiring  railroad  to  deduct  weight  of  "stand- 
ard" in  shipment  of  lumber  was  void;  Coal  &  Coke  Ry.  Co.  v.  Conley, 
67  W.  Va.  190,  67  S.  E.  639,  refusing  to  sustain  rates  that  were  shown 
to  be  confiscatory ;  Dow  v.  Beidelman,  125  U.  S.  689,  31  L.  Ed.  843, 
8  Sup.  Ct.  1030,  holding  statute  fixing  maximum  rate  at  three  cents 
per  mile  valid;  Chicago  etc.  Ry.  Co.  v.  Minnesota,  134  U.  S.  455,  33 
L.  Ed.  979,  10  Sup.  Ct.  466  (dissenting  opinion  in  134  U.  S.  464,  33 
L.  Ed.  984,  10  Sup.  Ct.  704),  holding  statute  not  allowing  contest 
of  reasonableness  of  rates  fixed  by  railroad  commission  void;  Chicago 
etc.  Ry.  Co.  v.  Dey,  35  Fed.  875,  878,  1  L.  R.  A.  750,  751,  and  Reagan 
V.  Farmers'  Loan  etc.  Co.,  154  U.  S.  397,  38  L.  Ed.  1028,  14  Sup.  Ct. 
1054,  both  holding  statute  establishing  railroad  commission,  with  power 
to  regulate  rates,  valid;  Covington  etc.  Turnpike  Co.  v.  Sandford,  164 
U.  S.  592,  41  L.  Ed.  565,  17  Sup.  Ct.  204,  holding  statute  regulating 
rates  chargeable  by  turnpike  road  valid;  Wellman  v.  Chicago  etc.  Ry. 
Co.,  83  Mich.  612,  613,  47  N.  W.  495,  and  Smyth  v.  Ames,  169  U.  S. 
523,  42  L.  Ed.  841,  18  Sup.  Ct.  425,  both  holding  statute  fixing  maximum 
railroad  rates  valid;  Chicago  etc.  Ry.  Co.  v.  Becker,  35  Fed.  886,  holding 
railroad  commission  cannot  enforce  rates  allowing  compensation  at  less 
than  actual  cost  to  railroad;  Mercantile  Trust  Co.  v.  Texas  etc.  Ry. 
Co.,  51  Fed.  536,  holding  mortgage  bondholders  can  sue  State  officers 
to  enjoin  enforcement  of  unjust  rates;  Clyde  V.  Richmond  etc.  R.  Co., 
57  Fed.  439,  applying  rule  and  appointing  master  to  take  testimony 
as  to  reasonableness  of  rates;  Capital  City  Gaslight  Co.  v.  Des  Moines, 
72  Fed.  838,  holding  ordinance  fixing  reasonable  gas  rates  valid ;  Atlan- 
tie  etc.  R.  Co.  v.  United  States,  76  Fed.  192,  holding  Federal  statute, 
^regulating  rates  for  army  transportation,  over  railroad  incorporated  by 
Bct  of  Congress,  valid;  Southern  Pac.  Co.  v.  Railroad  Commrs.,  78  Fed. 
245,  holding  courts  can  enjoin  enforcement  of  unjust  rates;  Cotting  v. 
Xni— 14 
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Kansas  City  Stock-Yards  Co.,  79  Fed.  683,  and  Cotting  v.  Kansas  City 
Stock  Yards  Co.,  82  Fed.  853,  holding  statute  fixing  maximum  charges 
for  stockyards  valid;  San  Joaquin  etc.  Canal  Co.  v.  Stanislaus  County, 
90  Fed.  521,  applying  rule  to  ordinance  fixing  rates  chargeable  by 
irrigation  company;  San  Diego  Water  Co.  v.  San  Diego,  118  Cal.  580, 
62  Am.  St.  Bep.  280»  38  L.  B.  A.  467,  50  Pac.  641,  and  Spring  Valley 
Water  Works  v.  San  Francisco,  82  Cal.  313,  16  Am.  St  Bep.  130,  6 
L.  B.  A.  762,  22  Pac.  916  (dissenting  opinion  in  82  Cat  322,  325,  326, 
327,  22  Pac.  1048,  1049),  both  holding  ordinance  fixing  water  rates  too 
low  to  allow  profit  void;  Pensacola  etc.  R.  R.  Co.  v.  State,  25  Fla.  318, 
319,  3  L.  B.  A.  664,  50  South.  836,  837,  holding  schedule  of  rates  which 
will  not  pay  operating  expenses  invalid;  City  of  Indianapolis  v.  Navin, 
151  Ind.  144,  41  L.  B.  A.  340,  47  N.  E.  526,  holding  statute  fixing 
maximum  for  street  railroad  fares  valid;  Des  Moines  Waterworks 
Co.  V.  Des  Moines,  95  Iowa,  364,  64  N.  W.  275,  holding  ordinance  fixing 
reasonable  water  rates  valid ;  State  v.  Sioux  City  etc.  R.  R.  Co.,  46  Neb. 
691,  31  L.  B.  A.  51,  65  N.  W.  768,  holding  stetute  requiring  different 
railroads  to  haul  freights  between  same  points  at  same  rates  void; 
Griffin  v.  Goldsboro  Water  Co.,  122  N.  C.  210,  41  L.  B.  A.  242,  30 
S.  E.  320,  holding  court  will  enjoin  collection  of  unreasonable  water 
rates,  although  within  maximum  fixed  by  ordinance;  dissenting  opinion 
in  Pennsylvania  R.  Co.  v.  Philadelphia  County,  220  Pa.  121,  15  L.  B.  A. 
(N.  S.)  108,  68  Atl.  686,  majority  holding  rates  as  established  by  State 
of  Pennsylvania  were  confiscatory. 

Fourteenth  Amendment  considered  with  relation  to  special  privi- 
leges, burdens  and  restrictions.    Note,  25  Am«  St.  Bep.  889. 

Returns  to  which  public  service  corporations  entitled.    Note,  L.  B. 
A.  1916A,  7,  10,  22. 

Bailroad  through  seyeral  States  may  be  regulated  in  each  as  to  domestle 
rates. 

Approved  in  Kansas  City  Southern  R.  Co.  v.  Board  of  Railroad 
Commrs.,  106  Fed.  358,  holding  Arkansas  railway  commission  has  no 
power  to  regulate  rates  between  Arkansas  points  where  line  of  travel 
lies  largely  in  Indian  Territory;  Kansas  City  etc.  R.  Co.  v.  Stiles,  182 
Ala.  141,  62  South.  736,  upholding  franchise  tax  levied  on  railroad 
operating  also  in  two  other  States;  Russell  v.  St.  Louis  etc.  Ry.  Co., 
71  Ark.  457,  75  S.  W.  728,  foreign  railroad  complying  with  Acts  1889, 
p.  43,  may  exercise  right  of  eminent  domain ;  State  v.  Illinois  Cent.  R. 
Co.,  246  III.  216,  92  N.  E.  828,  upholding  tax  of  seven  per  cent  of  gross 
receipts  of  railroad  company;  Peterson  v;  State,  79  Neb.  138,  126  Am. 
St.  Bep.  651,  14  L.  B.  A.  (N.  S.)  292,  112  N.  W.  308,  upholding  speed 
limit  of  ten  miles  per  hour  on  trains  passing  through  municipality; 
Stonega  Coke  etc.  Co.  v.  Southern  Steel  Co.,  123  Tenn.  447,  31  L»  B.  A. 
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(H.  8.)  278,  131  S.  W.  993,  upholding  power  of  State  to  allow  foreign 
corporation  to  do  business  within  its  limits;  Wabash  etc.  Ry.  Co.  v. 
Illinois,  118  U.  S.  564,  30  L.  Ed.  246,  7  Sup.  Ct.  6  (dissenting  opinion 
in  118  U.  S.  593,  30  L.  Ed.  256,  7  Sup.  Ct.  22),  holding  State  statute 
prohibiting  short-haul  discrimination  void  as  applied  to  interstate  trans- 
portation; Philadelphia  S.  S.  Co.  v.  Pennsylvania,  122  U.  S.  346,  30 
L.  Ed.  1205,  7  Slip.  Ct.  1125,  holding  State  X&x  on  gross  receipts  of 
steamship  company  engaged  in  interstate  and  foreign  transportation 
void ;  Louisville  etc.  Ry.  Co.  v.  Mississippi,  133  U.  S.  592,  33  L.  Ed.  786, 
10  Sup.  Ct.  349,  holding  statute  requiring  railroads  to  separate  white 
and  colored  persons  valid  as  to  domestic  traffic;  Mobile  etc.  R.  Co.  v. 
Sessions,  28  Fed.  595,  596,  holding  State  regulation  of  interstate  trans- 
portation void;  Central  Trust  Co.  v.  Charlotte  etc.  R.  Co.,  65  Fed.  260, 
and  Western  etc.  R.  Co.  v.  Robertson,  61  Fed.  596,  9  C.  C.  A.  646, 
both  holding  corporation  a  citizen  of  each  State  where  incorporated; 
Illinois  Cent.  R.  R.  Co.  v.  People,  143  111.  455,  19  L.  B.  A.  126,  33 
N.  E.  179,  holding  statute  requiring  trains  to  stop  at  county  seats  valid ; 
Cleveland  etc.  Ry.  Co.  v.  People,  175  111.  365,  368,  51  N.  E.  844,  845, 
holding  statute  requiring  all  trains  to  stop  at  county  seats,  valid; 
Pittsburgh  etc.  Ry.  Co.  v.  Harden,  137  Ind.  492,  37  N.  E.  327,  holding 
railroad  property  subject  to  township  taxation  to  aid  rival  road;  Nor- 
folk &  W.  R.  Co.  V.  Commonwealth,  88  Va.  110,  18  L.  R.  A.  112,  13 
S.  E.  345,  holding  statute  prohibiting  running  of  freight  trains  on 
Sunday  void  as  to  interstate  trains;  Martin  v.  Baltimore  etc.  R.  R. 
Co.,  151  U.  S.  677,  38  L.  Ed.  SIS,  14  Sup.  Ct.  535,  and  Louisville  etc. 
Ry.  Co.  y.  Louisville  Trust  Co.,  174  U.  S.  562,  43  L.  Ed.  1087,  19  Sup. 
Ct.  821,  arguendo. 

State  regulation  of  railroads  as  interference  with  interstate  com- 
merce.   Note,  7  Ann.  Oaa.  6,  13. 

Misslssipiii  Ballroad  Commission  Act  of  1884  is  valid. 
Approved  in  McChord  v.  Louisville  &  N.  R.  R.  Co.,  183  U.  S.  495,  46 
L.  Ed.  295,  22  Sup.  Ct.  169,  dismissing  injunction  granted  against  pro- 
posed action  of  Kentucky  railroad  commission  before  it  had  fixed  rates ; 
Cleveland  etc.  Ry.  Co.  v.  Illinois,  177  U.  S.  523,  44  L.  Ed.  872,  20  Sup. 
Ct.  725,  holding  unconstitutional  as  applied  to  interstate  trains  111. 
Act,  March  21,  1874,  §  26,  requiring  all  regular  passenger  trains  to 
stop  at  county  seats;  Haverhili  Gaslight  Co.  v.  Barker,  109  Fed.  695, 
holding  suit  by  gas  company  against  State  gas  commission  and  attorney 
general  to  enjoin  proceedings  for  enforcing  commission's  order  not  suit 
against  State  within  eleventh  amendment;  Howard  v.  Gold  Reefs,  102 
Fed.  658,  holding  fact  that  name  Gold  Reefs  of  Georgia,  and  ownership 
of  property  therein  do  not  overcome  presumption  raised  by  plaintiff's 
pleadings  that  corporation  is  nonresident;  Morgan's  Louisiana  etc.  S.  S. 
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Co.  v.  Railroad  Commission  of  La.,  109  La.  262,  33  South.  219,  holding 
railway  commission  in  selecting  depot  site  considers  welfare  of  pnblio 
and  ability  of  railroad  in  view  of  entire  business  to  maintain  depot; 
Carson  v.  Brockton,  175  Mass.  245,  56  N.  E.  2,  upholding  Mass.  Stats* 
1892,  c.  245,  providing  that  city  councils  may  establish  annual  rents  for 
common  sewers  by  persons  using  same,  ordinance  passed  thereunder; 
Detroit  Citizens'  St.  Ry*  Co.  v.  Common  Council  of  Detroit,  125  Mich. 
679,  85  N.  W.  98,  holding  unconstitutional  special  provision  of  Mich. 
Comp.  Laws,  §  3842,  for  assessing  value  of  stock  less  fealty  and  cash 
value  of  personalty  less  bona  fide  indebtedness;  Illinois  Cent.  R.  Co.  v. 
Dodd,  105  Miss.  45,  49  L.  R.  A.  (N.  S.)  565,  61  South.  744,  holding 
findings  of  railroad  commission  need  not  be  in  writing;  Debnam  v. 
Southern  BeU  Tel.  Co.,  126  N.  C.  846,  36  S.  E.  274,  holding  foreign  tele- 
phone company  filing  charter  with  Secretary  of  State  under  N.  C.  Pub. 
Laws  1899,  c.  62,  becomes  thereby  a  domestic  corporation;  Knoxville 
V.  Knoxville  Water  Co.,  107  Tenn.  671,  64  S.  W.  1081,  upholding  Knox- 
ville ordinance  of  March  30,  1901,  reducing  water  rates  established  by 
prior  ordinances;  dissenting  opinion  in  State  v.  Johnson,  61  Kan.  843, 
60  Pac.  1081,  majority  holding  unconstitutional  Kan.  Laws  Spec.  Sess. 
1898,  c.  28,  creating  court  of  visitation,  declaring  jurisdiction,  power 
and  procedure;  Chicago  etc.  R.  R.  Co.  v.  Jones,  149  111.  381,  41  Am.  St. 
Rep.  288,  24  L.  R.  A.  146,  37  N.  E.  252,  holding  IlHnois  statute  valid. 
Distinguished  in  State  v.  Johnson,  61  Kan.  816,  60  Pac.  1073,  holding 
unconstitutional  Kan.  Laws  Spec.  Sess.  1898,  c.  28,  creating  court  of 
visitation  declaring  its  jurisdiction,  powers  and  procedure. 

Jurisdiction  over  foreign  jurisdiction.    Note,  85  Am.  St.  Rep.  908.  / 

Validity  of  statute  or  ordinance  requiring  gas  or  electric  com- 
pany to  furnish  lamps  or  other  fixtures  free  of  charge  to  con- 
sumers.   Note,  Ann.  Gas.  1913A,  63. 

Validity  of  statute  conferring  on  commission  power  to  fix  rates 
for  public  service  corporations.    Note,  14  Ann.  Oa«.  614. 

Power  of  legislature  to  delegate  to  commission  right  to  fix  rates 
of  public  service  corporation.    Note,  18  L.  R.  A.  (N.  S.)  713. 

Delegation  of  power  to  regulate  carriers.  Note,  32  L.  R.  A.  (N.  S.) 
648. 

Miscellaneous.  Cited  in  Goodwin  v.  New  York,  N.  H.  &  H.  R.  R.  Co., 
124  Fed.  358,  holding  corporation  incorporated  in  Massachusetts  and. 
Connecticut  cannot  be  sued  in  Massachusetts  Circuit  Court  by  citizen  of 
Massachusetts;  Seattle  Gas  etc.  Electric  Co.  v.  Citizens'  Light  etc. 
Power  Co.,  123  Fed.  593,  holding  New  Jersey  corporation  without  char- 
ter power  to  manufacture  and  sell  gas  cannot  engage  in  such  business 
in  State  of  Washington ;  S.  M.  Jones  Co.  v.  Home  Oil  etc.  Co.,  124  La. 
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152,  49  South.  1011,  upholding  right  of  stockholder  creditor  of  corpora- 
tion to  payment  of  claim;  dissenting  opinion  in  Calvert  v.  Southern  Ry. 
Co.,  64  S.  C.  154,  41  S.  E.  968,  majority  holding  foreign  railroad  non- 
resident of  South  Carolina  for  jurisdictional  purposes  though  comply- 
ing with  act  March  19,  1896,  to  become  domestic  corporation. 

116  U.  8.  347-352,  29  L.  Ed.  660,  6  Bop.  Ot  348,  388,  8TONE  r.  ILLINOIB 
CENT.  B.  B.  GO. 

Bailroad  charter  authorizing  directon  to  establish  rates  does  not  pre- 
vent State  regulation  thereof. 

Approved  in  State  v.  Missouri  Pac.  Ry.  Co.,  76  Kan.  480,  92  Pac.  610, 
upholding  right  of  railroad  commission  to  compel  carrier  to  operate 
special  passenger  train  service  on  branch  line;  Stone  v.  New  Orleans 
etc.  R.  R.  Co.,  116  U.  S.  354,  29  L.  Ed.  651,  6  Sup.  Ct.  349,  applying 
rule ;  Dow  v.  Beidelman,  125  U.  S.  689,  31  L.  Ed.  843,  8  Sup.  Ct.  1030, 
holding  statute  fixing  maximum  rates  valid;  Budd  v.  New  York,  143 
U.  S.  547,  36  L.  Ed.  257,  12  Sup.  Ct.  477,  holding  statute  fixing  maxi- 
mum rates  for  grain  elevators  valid;  Capital  City  Gas  etc.  Co.  v.  Des 
Moines,  72  Fed.  838,  holding  ordinance  fixing  reasonable  gas  rates  valid ; 
Illinois  Cent.  R.  R.  Co.  v.  People,  143  111.  454,  19  L.  R.  A.  126.  33  N.  E. 
178,  holding  statute  requiring  all  passenger  trains  to  stop  at  county 
seats  valid;  Attorney  General  v.  Old  Colony  R.  R.  Co.,  160  Mass.  87, 
22  L.  B.  A.  118,  35  N.  E.  256,  holding  statute  requiring  railroads  to 
provide  mileage  tickets  good  on  all  railroads  in  State  valid ;  McGowan 
V.  Railroad,  95  N.  C.  428,  holding  statute  requiring  railroads  to  ship 
freight  within  five  days  after  its  delivery  valid. 

Distinguished  in  Pingree  v.  Michigan  etc.  R.  R.  Co.,  118  Mich.  329, 
76  N.  W.  640,  holding  Mich.  Laws  1846,  empowering  Michigan  Central 
to  regulate  rates  below  three  cents,  created  contract  not  to  be  impaired 
by  subsequent  acts. 

Legislative  power  to  fix  tolls,  rates  or  prices.    Note,  33  L.  B.  A. 
187. 

Delegation  of  power  to  regulate  carriers.    Note,  32  L.  B.  A.  (N.  S.) 
648. 

Right  to  reduce  rates  of  public  service  corporation  fixed  by  fran- 
chise or  charter.    Note,  L.  B.  A.  19150,  270,  271. 

116  U.  S.  362-856,  29  li.  Ed.  661,  6  Bup.  Ot.  349,  391,  8TONE  r.  NEW 
0BLEAK8  ETC.  B.  B.  GO. 

Bailroad  charter  authorising  directors  to  fix  rates,  with  reserve  power 
In  State  does  not  prevent  State  regulation. 

Approved  in  San  Francisco  Gas  etc.  Co.  v.  San  Francisco,  164  Fed. 
887,  holding  gas  company  may  restrain  enforcement  of  rates  pending 
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test  of  their  validity;  State  v.  Missouri  Pac.  Ry.  Co.,  76  Kan.  480,  92 
Pac.  610,  upholding  right  of  railroad  commission  to  compel  carrier  to 
operate  special  passenger  train  service  on  branch  line;  Dow  v.  Beidel- 
man,  125  U.  S.  689,  31  L.  Ed.  843,  8  Sup.  Ct.  1030,  holding  statute  fixing 
maximum  rates  valid;  Budd  v.  New  York,  143  U.  S.  547,  86  L.  Ed.  251, 
12  Sup.  Ct.  477,  holding  statute  ^fixing  maximum  rates  for  grain  elevators 
valid;  Attorney-General  v.  Old  Colony  R.  R.  Co.,  160  Mass.  87,  22 
L.  R.  A.  118,  35  N.  E.  256,  holding  statute  requiring  railroads  to  pro- 
vide mileage  tickets  good  on  all  railroads  in  State  valid;  McGowan  v. 
Wilmington  etc.  R.  R.  Co.,  95  N.  C.  428,  holding  statute  requiring  rail- 
road to  ship  freight  within  five  days  after  its  delivery  valid. 

Distinguished  in  Pingree  v.  Michigan  etc.  R.  R.  Co.,  118  Mich.  329, 
76  N.  W.  640,  holding  Laws  Mich.  1846,  c.  42,  giving  Michigan  Central 
X)ower  to  regulate  rates  not  over  three  cents  was  contract  which  subse- 
quent legislative  act  could  not  alter. 

Legislative^  power  to  fix  tolls,  rates  or  prices.    Note,  33  L.  B.  A. 
187. 

Delegation  of  power  to  regulate  carriers.    Note,  32  L.  B.  A.  (N.  S.) 
649. 

Miscellaneous.  Cited  in  San  Diego  Land  etc.  Co.  v.  Jasper,  110  Fed. 
713,  holding  Cal.  Act  March  12,  1885,  authorizing  supervisors  to  regu- 
late water  rates  giving  profit  of  six  to  eighteen  per  cent  on  value  of 
property  means  actual  value. 

116  U.  a.  35^-366,  29  li.  Ed.  633,  6  Sup.  Ot  413,  ANDEBSOK  ▼.  SANTA 

ANNA 

Municipal  acts,  unauthorized  ifh/dn  committed,  may  be  ratified  by  legis- 
lature; e.  g,f  bond  elections. 

Approved  in  Potter  v.  Lainhart,  44  Fla.  668,  33  South.  258,  uphold- 
ing Acts  1901,  c.  4912,  to  validate  prior  county  improvement  bonds; 
McSurely  v.  McGrew,  140  Iowa,  172,  132  Am.  St.  Rep.  248,  118  N.  W. 
419,  holding  recovery  could  not  be  had  on  bond  of  county  treasurer 
for  loss  of  public  money  deposited  in  insolvent  bank;  Calderwood  v. 
Jos.  Schlitz  Brewing  Co.,  107  Minn.  ^72,  473,  121  N.  W.  223,  224, 
holding  brewery  surrendering  its  license  was  entitled  to  refund  of 
license  tax;  Reid  v.  Norfolk  Southern  R.  Co.,  162  N.  C.  358,  78  S.  E. 
307,  holding  legislation  may  ratify  railroad  merger;  Hill  v.  Atlantic 
etc.  R.  Co.,  143  N.  C.  579,  9  L.  R.  A.  (N.  S.)  606,  55  S.  E.  868,  holding 
lease  of  corporation  made  at  illegal  meeting  may  be  ratified  at  annual 
meeting;  Confarr  v.  Santa  Anna,  116  U.  S.  366,  29  L.  Ed.  636,  6  Sup. 
Ct.  418,  and  Mahomet  v.  Quackenbush,  117  U.  S.  509,  29  L.  Ed.  982, 
6  Sup.  Ct.  858,  both,  involving  same  matters;  Graham  v.  Boston  etc. 
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R.  R.  Co.,  118  U.  S.  170,  SO  .L.  Ed.  202,  6  Sup.  Ct.  1014,  allowing  rati- 
fication of  place  of  meeting  of  corporation  by  legislature;  Bolles  v. 
Brimfield,  120  U.  S.  760,  762,  763,  765,  30  L.  Ed.  787,  788,  789,  7  Sup. 
Ct.  736,  737,  738,  allowing  ratification  of  bond  election  in  excess  of 
authorized  amount ;  Utter  v.  Franklin,  172  U.  S.  424,  43  L.  Ed.  501,  19 
Sup.  Ct.  186,  bonds  of  Arizona  Territory  may  be  validated  by  Congress; 
State  V.  Illinois  Cent.  R.  Co.,  33  Fed.  771,  holding  confirmation  of  acts , 
of  railroad  equivalent  to  original  authority,  and  not  repealable ;  Schneok  . 
V.  Jeffersonville,  152  Ind.  217;  52  N.  E.  216,  bond  issue  may  be  legalized 
where  vested  rights  have  not  intervened. 

Distinguished  in  Deland  v.  Platte  Co.,  54  Fed.  832,  disallowing  retro- 
spective legislation  under  Missouri  Constitution;  Daniells  v.  Water- 
town,  61  Mich.  517,  28  N.  W.  674,  vested  rights  may  not  be  affected 
by  curative  acts. 

Statutes  legalizing  invalid  municipal  contracts.    Note,  27  L.  B.  A. 

m. 

Ratification  by  public  corporation  of  invalid  contract.  Note, 
L.  B.  A.  1915A,  1033. 

Legislative  power  to  impose  burdens  on  municipalities  and  to  con- 
trol their  local  administration  and  property.  Note,  48  L.  B.  A. 
478.  * 

Estoppel  of  public  corporation  to  deny  validity  of  bonds.  Note, 
L.  B.  A.  1915A,  982. 

Oonstmction  of  State  law  under  which  rights  accrued  will  be  adhered 
to  by  Federal  courts. 

Approved  in  Great  Southern  etc.  Hotel  Co.  v.  Jones,  193  U.  S.  544, 
48  L.  Ed.  786,  24  Sup.  Ct.  576,  upholding  Ohio  statute  relating  to 
mechanic's  lien,  no  State  decision  respecting  its  validity  having  been 
rendered  till  after  rights  of  parties  fixed  by  contract;  Loeb  v.  Trustees 
of  Columbia  Township,  179  U.  S.  492,  45  L.  Ed.  291,  21  Sup.  Ct.  182, 
holding  in  action  on  township  bonds  Federal  court  follows  State  Con- 
stitution as  interpreted  by  State  courts  when  bonds  issued;  Gay  v. 
Hudson  River  Electric  Power  Co.,  178  Fed.  506,  holding  attorney  at 
law  not  "workingman"  so  as  to  be  entitled  to  preference  in  payment 
of  claims  of  insolvent  partnership ;  Board  of  Commrs.  of  Onslow  County 
v.  Tollman,  145  Fed.  763,  76  C.  C.  A.  317,  giving  independent  construc- 
tion to  State  Constitution  alleged  to  be  violated  by  statute  under  which 
aid  bonds  issued,  where  no  State  decision  construing  Constitution  at 
thne  of  issuance;  Bolles  v.  Brimfield,  120' U.  S.  764,  30  L.  Ed.  788,  7 
Snp-  Ct.  738,  refusing  to  follow  State  decision  made  long  after  rights 
accrued,  against  settled  doctrines ;:  Rollins  v.  Lake  County,  34  Fed.  846, 
applying  rule  as  to  limits  on  county  debts;  Braun  v.  Board  of  Commis- 
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sioners,  66  Fed.  479,  showing  this  role  onjy  an  apparent  exception  to 
rule  that  State  decisions  are  followed;  German  Ins.  Co.  v.  Manning, 
78  Fed.  909,  settled  construction  of  State  followed  on  rights  of  munici- 
palities to  issue  bonds;  Southern  Ry.  Co.  v.  North  Carolina  R.  R.  Co., 
SI  Fed.  602^  State  decisions  in  force  when  leave  was  made  are  binding 
on  Federal  court;  Vermont  Loan  etc.  Co.  v.  Dygert,  89  Fed.  124,  con- 
tract made  before  construction  of  statute  by  State  court,  Federal  court 
not  bound  by  subsequent  decision;  Coler  v.  Board  of  Commrs.  of  Stanly 
County,  89  Fed.  621,  change  of  decision  by  State  court  invalidating 
bonds,  not  followed ;  Haskett  v.  Maxey,  134  Ind.  191,  19  L.  R.  A.  882, 
33  N.  E.  360,  change  in  construction  of  statute  cannot  operate  retro- 
spectively so  as  to  impair  contracts;  Stephenson  v.  Boody,  139  Ind.  66, 
38  N.  E.  333,  new  construction  of  stature  cannot  act  retrospectively; 
Town  of  Hardinsburg  v.  Cravens,  148  Ind.  9,  47  N,  E.  155,  no  contract 
being  made  on  faith  of  decision,  and  position  not  changed,  last  con- 
struction of  statute  is  followed;  Ray  v.  Western  Pa.  National  Gas  Co., 
138  Pa.  St.  590,  21  Am.  St.  Bep.  927,  12  L.  R.  A.  298,  20  Atl.  1067, 
change  in  construction  of  statute  does  not  impair  contract  made  in  re- 
liance thereon;  dissenting  opinion  in  Lankford  v.  Platte  Iron  Wks.  Co., 
235  U.  S.  478,  59  L.  Ed.  322,  35  Sup.  Ct.  173,  majority  holding  suit 
against  bank  depo^tor's  fund  of  State  of  Oklahoma  is  suit  against 
State. 

Distinguished  in  Board  of  Commrs.  of  Hertford  County  v.  Tome,  153 
Fed.  87,  82  C.  C.  A.  215,  holding  Federal  court  not  bound  by  decision  of 
State  court  that  issne  of  bonds  was  void ;  Grose  v.  Board  of  Commrs.  of 
Whitely  County,  158  Ind.  535,  58  L,  R.  A.  394,  64  N.  E.  27,  holding 
county  treasurer  fees  prohibited  by  Indiana  act  1891,  while  decision 
declaring  act  unconstitutional  was  unreversed,  recoverable  by  county; 
German  Sav.  Bank  v.  Franklin  County,  128  U.  S.  539,  32  L.  Ed.  524, 
9  Sup.  Ct.  163,  bonds  issned  withont  compliance  with  conditions  pro- 
vided by  prior  State  decision  are  invalid  in  hands  of  bona  fide  holders; 
Miller  v.  Ammon,  145  U.  S.  423,  86  L,  Ed.  761,  12  Sup.  Ct.  885,  follow- 
ing  State  decision  that  license  ordinance  is  valid;  Central  Land  Co. 
V.  Laidley,  159  U.  S.  Ill,  40  L.  Ed.  94,  16  Sup.  Ct.  82,  Federal  Supreme 
Court  cannot  review  State  construction  of  statute  admitted  valid ;  Jones 
V.  Great  Southern  etc.  Hotel  Co.,  79  Fed.  480,  482,  rule  of  following 
first  decisions  not  applied  in  construction  of  radical  amendments. 

Impairment  of  obligation  of  contracts  by  judicial  decision.  Note, 
4  Ann.  Cas.  94. 

Conclusiveness  upon  Federal  courts  of  construction  given  to  stat- 
ute by  State  court  subsequent  to  accrual  of  rights  involved. 
Note,  17  Ann.  Gas.  1212,  1218. 
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Change  of  decision  of  State  court  as  impairment  of  contract.  Note^ 
16  L.  R.  A.  646. 

Questions  of  State  law  as  to  which  State  court  decisions  must 
be  followed  in  actions  originating  in,  or  removed  to,  Federal 
courts.    Note,  40  L.  R.  A.  (N.  S.)  397,  409. 

Constnictlon  of  railroad  ttarougli  township  is  a  ''coiporate  purpose." 
Approved  in  Folsom  v.  Township  Ninety-six,  159  U.  S.  628,  40  L.  Ed. 
\284,  16  Sup.  Ct,  179,  applying  inle  to  South  Carolina  townships. 

116  U.  &  366,  29  L.  Ed.  686,  6  Sup.  Ot  418,  OONFABB  v.  SANTA  ANNA 
TWP. 

Not  cited. 

116  U.  S.  366-380,  29  L.  Ed.  652,  6  Sup.  Ot.  391,  LITTI^E  y.  HACKETT. 
One  may  recover  for  negligence  of  another  unless  negligent  also. 
Approved  in  St.  Louis  etc.  Ry.  Co.  v.  Chapman,  140  Fed.  134,  71 
C.  C.  A.  523,  denying  liability  of  railroad  for  death  of  one  killed  by 
backing  engine  while  crossing  tracks;  Zumault  v.  Kansas  City  etc. 
R.  R.  Co.,  176  Mo.  312,  74  S.  W.  1022,  holding  plaintiff  contributorily 
negligent  in  sitting  on  edge  of  station  platform  over  track,  with  knowl- 
edge that  train  due,  and  going  to  sleep  there;  Missouri  etc.  Ry.  Co.  v. 
Turley,  85  Fed.  370,  29  C.  C.  A.  196,  disallowing  recovery  for  con- 
tributory n^ligence;  Illinois  Central  R.  Co.  v.  McXay,  69  Miss.  143, 
12  South.  448,  master  cannot  recover  for  fire  allowed  to  spread  by 
negligence  of  his  servant;  Moakler  v.  Willamette  Valley  Ry.  Co.,  18 
Or.  192,  17  Am.  St.  Rep.  720,  6  L.  R.  A.  658,  22  Pac.  949,  holding  con- 
tributory negligence  is  for  jury  herein;  Bartram  v.  Sharon,  71  Conn. 
688,  71  Am.  St  Rep.  226,  43  Atl.  143,  arguendo. 

Nefi^ence  of  driver  of  hired  conveyance  is  not  imputable  to  passenger 
merely  directing  deetinatlon. 

Approved  in  Sluder  v.  St.  Louis  Transit  Co.,  189  Mo.  140,  88  S.  W. 
656,  and  Crampton  v.  Ivie  Bros.,  126  N.  C.  895,  36  S.  E.  351,  both 
reaffirming  rule;  New  Orleans-Belize  etc.  S.  S.  Co.  v.  United  States, 
239  U.  S.  206,  60  L.  Ed.  230,  36  Sup.  Ct.  78,  holding  United  States  does 
not  become  owner  of  vessel  chartered  for  military  service;  Contino  v. 
Wilmington  Steamboat  Co.,  226  Fed.  1011,  holding  men  in  rowboat 
being  voluntarily  towed  by  launch  were  not  affected  by  negligence  of 
those  in  charge  of  launch;  Monongahela  River  Consol.  Coal  etc.  Co.  v. 
Schinnercr,  196  Fed.  381,  117  C.  C.  A.  193,  holding  one  traveling  as 
^est  in  motor-boat  is  not  guilty  of  owner's  negligence  in  failing  to 
have  light ;  Partridge  v.  Boston  &  M.  R.  Co.,  184  Fed.  220,  107  C.  C.  A. 
49,  holding  question  whether  one  riding  along  in  carriage  with  another 
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was  guilty  of  contributory  negligence  was  question  for  Jury;  Trauffler 
V.  Detroit  &  Cleveland  Navigation  Co.,  181  Fed.  261,  holding  master 
of  vessel  and  member  of  crew  are  not  •  fellow-servants,  so  that  negli- 
gence of  former  is  attributed  to  latter;  Brommer  v.  Pennsylvania  R. 
Co.,  179  Fed.  582,  29  L.  R.  A.  (N.  S.)  924,  103  C.  C.  A.  135,  holding  one 
riding  in  automobile  not  chargeable  with  contributory  negligence  of 
driver  in  failure  to  look  for  signals  to  crossing  railroad  track;  Sea 
Ins.  Co.  V.  Vicksburg  etc.  Ry.  Co.,  159  Fed.  679,  17  L.  R.  A.  (N.  S.) 
925,  86  C.  C.  A.  544,  holding  owner  delivering  cotton  to  compress  com- 
pany for  compression  did  not  make  latter  servant  or  agent;  Dale  v. 
Depver  City  Tramway  Co.,  173  Fed.  788,  19  Ann.  Oa«.  1223,  97  C.  C.  A. 
511,  Thompson  v.  Los  Angeles  etc.  Ry.  Co.,  165  Cal.  753,  134  Pac.  712, 
and  Mayor  etc.  of  Baltimore  v.  Maryland,  166  Fed.  646,  92  C.  C.  A. 
335,  all  holding  one  riding  in  automobile  as  guest  is  not  affected  by 
negligence  of  driver;  Otis  Steel  Co.  v.  Wingle,  152  Fed.  916,  82  C.  C.  A, 
62,  holding  one  voluntarily  directing  hoisting  of  steel  plates  did  not 
become  fellow-servant ;  Plummer  v.  Northern  Pac.  Ry.  Co.,  152  Fed. 
211,  holding  act  rendering  railroad  liable  for  injury  to  employee  re- 
gardless of  negligence  did  not  act  retroactively;  The  Hamilton,  146 
Fed.  727,  77  C.  C.  A.  150,  where  two  vessels  collided  as  result  of  joint 
negligence,  negligence  of  one  is  no  defense  to  liability  of  other;  Quinette 
V.  Bisso,  136  Fed.  839,  6  L.  R.  A.  (N.  S.)  303,  69  C.  C.  A.  503,  one 
entering  skiff  owned  and  rowed  by  others  to  be  taken  across  river,  who 
was  run  down  by  tug  and  drowned,  not  contributorily  negligent  because 
of  negligence  of  oarsman;  Delawai'e  etc.  R.  Co.  v.  Devore,  114  Fed. 
160,  52  C.  C.  A.  77,  holding  negligence  of  father,  who  was  driving, 
in  not  discovering  train  at  grade  crossing,  imputable  to  child  held  in 
mother's  arms  and  injured;  Smith  v.  Day,  100  Fed.  246,  40  C.C.  A. 
366,  holding  passenger  on  boat  injured  by  defendant's  blast  not  pre- 
cluded by  navigation  company's  agreement  to  use  wharf  at  peril; 
City  of  Huntsville  v.  Phillips,  191  Ala.  529,  67  South.  667,  holding  one 
riding  in  hack  not  bound  by  negligence  of  driver;  Birmingham  Ry.  etc. 
Co.  V.  Baker,  132  Ala.  516,  31  South.  621,  affirming  recovery  by  fireman 
for  injury  received  in  collision,  caused  by  joint  negligence  of  motor- 
man  and  driver  of  hose-cart;  St.  Louis  etc.  R.  R.  Co.  v.  McFall,  75 
Ark.  35,  86  S.  W.  826,  where  conductor  killed  in  collision  by  negligence 
of  engineer  at  point  where  he  could  not  control  latter 's  actions  by 
signal,  negligence  of  engineer  not  imputable  to  him;  Lininger  v.  San 
Francisco  etc.  R.  Co.,  18  Cal.  App.  417,  123  Pac.  238,  holding  one 
riding  as  guest  of  automobilist  was  not  bound  by  negligence  of 
driver  in  colliding  with  street-car;  Fujise  v.  Los  Angeles  Ry.  Co.,  12 
Cal.  App.  212,  218,  107  Pac.  320,  322,  holding  one  riding  along  and 
directing  public  expressman  was  not  bound  by  his  negligence;  Frerker 
V.  Nicholson,  41  Colo.  15,  14  Ann.  Oafl.  730,  13  L.  R.  A.  (N.  S.)  1122, 
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92  Pac.  225,  holding  undertaking  establishment  hiring  hack  for  people 
at  funeral  did  not  constitute  hack  driver  its  agent ;  Denver  City  Tram- 
way Co.  V.  Armstrong,  21  Colo.  App.  645,  646,  123  Pac.  138,  holding 
one  riding  in  buggy  as  guest  of  driyer  not  bound  by  negligence  of 
latter;  Currie  v.  Consolidated  Ry.  Co.,  81  Conn.  388,  71  Atl.  358,  hold- 
ing negligence  of  bailee  of  horse  not  imputed  to  livery-stable  keeper; 
Farley  v.  Wilmington  etc.  Ry.  Co.,  3  Penne.  (Del.)  586,  52  Atl.  645, 
holding  one  injured  in  railway  accident  by  concurrent  negligence  of 
railroad  and  driver  of  vehicle  in  which  injured  was  gratuitous  passenger 
may  recover  for  pain;  Otis  Elevator  Co.  v.  George  A.  Fuller  Co.,  44 
App.  D.  C.  297,  holding  contractor,  employing  elevator  operator  in 
building,  is  liable  for  latter 's  negligence;  Baltimore  etc.  R.  R.  Co.  v. 
Adams,  10-  App.  D.  C.  104,  holding  negligence  of  driver  -  of  hired  cab 
not  imputed  to  occupants;  Porter  v.  Jacksonville  Electric  Co.,  64  Fla. 
411,  60  South.  189,  holding  negligence  of  chauffeur  not  imputable  to 
one  riding  with  him;  Adamson  v.  McEwen,  X2  Ga.  App.  510,  77  S.  E. 
592,  Roby  v.  Kansas  City  etc.  Ry.  Co.,  130  La.  893,  41  L.  R.  A.  (N.  S.) 
355,  58  South.  700,  Wilkinson  v.  Myatt-Dicks  Motor  Co.,  136  La.  980, 
981,  L.  ^.  A.  1916E,  439,  68  South.  98,  and(  Ash  v.  Century  Lumber  Co., 
153  Iowa,  535,  38  L.  R.  A.  (N.  S.)  973,. 133  N.  W.  893,  2  N.  C.  C.  A.  503, 
all  holding  one  assisting  driver  of  lumber  wagon  in  unloading  lumber 
did  not  become  agent  of  latter;  Frank  Bird  Transfer  Co.  v.  Krug,  30 
Ind.  App.  611,  65  N.  E.  313,  holding  plaintiff  employing  transfer  com- 
pany to  carry  her  to  depot  may  recover  for  injuries  caused  by  collision 
due  to  concurrent  negligence  of  driver  and  railway;  Burleigh  v.  St. 
Louis  Transit  Co.,  124  Mo.  App.  731,  102  S.  W.  623,  and  McBride  v. 
Des  Moines  City  Ry.  Co.,  134  Iowa,  408,  109  N.  W.  622,  both  holding 
fireman  riding  on  hose-cart  not  bound  by  negligence  of  driver;  Williams 
V.  Withington,  88  Kan.  815,  129  Pac.  1150,  holding  one  riding  with 
husband  not  imputed  with  negligence  of  latter;  Anthony  v.  Kiefner, 
96  Kan.  200,  L.  R.  A..1916F,  876,  150  Pac.  527,  holding  mother  riding 
in  auto  with  son  not  guilty  of  negligence  in  failing  to  remonstrate  with 
him  for  speeding;  Spellman  v.  Metropolitan  etc.  Ry.  Co.,  87  Kan.  417, 
Ann.  Cas.  1913E,  230, 124  Pac.  363,  holding  negligence  of  driver  of  hose- 
cart  not  imputed  to  fireman  riding  with  him;.  John  J.  Radel  Co.  v. 
Borches,  147  Ky.  510,  39  L.  R.  A.  (N.  S.)  227,  145  S.  W.  157,  Meyers 
▼.  Tri-State  Auto  Co.,  121  Minn.  74,  75,  76,  44  L.  R.  A.  (N.  S.)  113, 
140-N.  W.  186, 187,  and  Gerretson  v.  Rambler  Garage  Co.,  149  Wis.  531, 
40  L.  R.  A.  (N.  S.)  457,  136  N.  W.  187,  all  holding  garage  owner  send- 
ing chauffeur  in  answer  to  call  was  responsible  for  his  negligence; 
Ireland  v.  Clark,  109  Me.  245,  83  Atl.  669,  holding  where  hired  horse 
was  drowned,  question  of  negligence  was  for  jury;  Shepard  v.  Jacobs, 
204  Mass.  112,  184  Am.  St.  Rep.  648,  26  L.  R.  A.  (N.  S.)  442,  90  N.  E. 
393,  holding  letting  of  auto  for  two  days  with  licensed  driver  does  not 
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change  liability  of  owner;  .Shultz  v.  Old  Colony  St.  Ry.,  193  Mass. 
312,  319,  118  Ahl  St.  Rep.  602,  9  Ann.  Gas.  402,  8  L.  R.  A.  (K.  S.)  697, 
79  N.  E.  873,  876,  holding  one  riding  as  guest  not  imputed  with  negli- 
gence of  driver;  DriscoU  v.  Towle,  181  Mass.  420,  63  N.  E.  923,  holding 
company  with  whom  defendant  teamster  contracted  to  let  latter 's  driver 
K.  use  defendant's  horse  in  hauling  for  company  liable  for  injury  from 
collision;  Murray  v.  Boston  Ice  Co.,  180  Mass.  168,  61  N.  E.  1002, 
holding  instruction  that  if  plaintiff  intrusted  driver  with  management 
of  team,  he  must  show  driver  used  due  care,  sufficiently  favorable 
to  defendant;  Galloway  v.  Detroit  United  Ry.  Co.,  168  Mich.  345,  134 
N.  W.  11,  holding  one  riding  in  taxi<;ab  not  bound  by  negligence  of 
driver;  Cotton  v.  Willmar  etc.  Ry.  Co.,  99  Minn.  374,  116  Am.  St.  Rep. 
422,  9  Ann.  Caa.  936,  8  L.  R.  A.  (N.  S.)  643,  109  N.  W.  839,  holding 
one  hiring  livery  team  not  answerable  for  negligence  of  latter;  Loso 
V.  Lancaster  County,  77  Neb.  468,  8  L.  R.  A.  (N.  S.)  618,  109  N.  W.  753, 
holding  one  riding  in  private  vehicle  could  recover  for  injury  resulting 
from  defective  bridge;  Hill  v.  Adams  Express  Co.,  77  N.  J.  L.  25,  71 
Atl.  685,  holding  shipper  employing  express  company  to  carry  goods 
does  not  constitute  latter  an  agent ;  Ward  v.  International  Ry.^  Co.,  206 
N.  Y.  88,  99  N.  E.  263,  2  N.  C.  C.  A.  707,  holding  n^ligence  of  motor- 
man  would  not'  defeat  passenger's  right  of  recovering  against  auto- 
mobile company  colliding  with  car;  Kellogg  v.  Church  Charity  Founda- 
tion, 203  N.  T.  197,  Ann.  Gas.  1913A,  883,  38  L.  R.  A.  (K.  S.)  481,  96 
N.  E.  408,  3  N.  C.  C.  A.  451,  holding  hospital  company  using  hired  ambu- 
lance is  not  bound  by  negligence  of  driver  of  latter;  Duval  v.  Atlantic 
Coast  Line  R.  Co.,  134  N.  C.  338,  339,  340,  346,  101  Am.  St.  Rep.  830, 
65  L.  R.  A.  722,  46  S.  E.  753,  755,  negligence  of  one  with  whom  plain- 
tiff riding  as  guest  in  buggy  struck  by  train  not  imputable  to  plaintiff; 
Bradley  v.  Ohio  River  etc.  Ry.  Co.,  126  N.  C.  742,  36  S.  E.  184,  holding 
negligence  of  driver  not  directed  by  deceased  not  imputable  to  latter 
in  suit  by  administrator  against  railroad  company;  St.  Louis  etc.  R. 
Co.  V.  Long,  41  Okl.  192,  Ann.  Cas.  1915C,  432,  137  Pac.  1163,  refusing 
to  allow  defense  of  contributory  negligence  in  action  for  death  of 
railroad  employee;  Hyde's  Ferry  Turnpike  Co.  v.  Yates,  108  Tenn.  441, 
67  S.  W.  72,  holding  plaintiff  injured  by  falling  of  toll-gate  may  re- 
cover therefor  where  injury  ^w^as  caused  by  noninspection  of  gate  and 
negligence  of  driver;  Field  v.  Spokane  etc.  Ry.  Co.,  64  Wash.  448,  117 
Pac.  230,  holding  negligence  of  stage-coach  driver  not  imputed  to  pas- 
senger; Shearer  v.  Town  of  Buckley,  31  Wash.  379,  72  Pac.  78,  affirm- 
ing  judgment  in  favor  of  plaintiff  injured  by  defective  street  whereby 
wheels  of  driver's  rig  dropped  into  hole,  throwing  plaintiff  out;  Mis- 
souri Pac.  Ry.  Co.  v.  Texas  Pac.  Ry.  Co.,  41  Fed.  317,  Evans  v.  Lake 
Erie  etc.  R.  R.  Co.,  78  Fed.  783,  East  Tenn.  Ry.  Co.  v.  Markens,  88 
Ga.  62,  14  L.  R.  A.  282,  13  S.  £.  856,  Holzab  v.  New  Orleans  etc.  R.  R. 
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Co.,  38  La.  Ann.  189, 190,  68  Am.  Rep.  179,  180,  Randolph  v.  0  'Riordon, 
155  Mass.  337,  29  N.  E.  584;  Knttner  v.  Lindell  Ry.  Co.,  29  Mo.  App. 
508,  Becke  v.  Missoori  Pac.  Ry.  Co.,  102  Mo.  549,  9  L.  R.  A.  162, 
13  S.  W.  1054,  and  Crampton  v.  Ivie,  124  N.  C.  605,  32  S.  E.  972,  973 
(see  dissenting  opinion  in  124  N.  C.  608,  32  S.  E.  973),  all  applying 
rale  to  passengers  in  public  conveyances;  Union  Pac.  Ry.  Co.  v.  Laps- 
ley,  51  Fed.  178,  16  L.  R.  A.  802,  2  C.  C.  A.  149,  Pyle  v.  Clark,  79  Fed. 
748,  25  C.  C.  A.  190  (affirming  75  Fed.  646),  Town  of  Knightstown  v. 
Musgrove,  116  Ind.  123,  9  Am.  Qt.  Rep.  829,  18  N.  E.  453,  Nesbit  v. 
Town  of  Gamer,  75  Iowa,  319,  9  Am.  St.  Rep.  490,  1  L.  R.  A.  154, 
39  N.  W.  518,  Leavenworth  v.  Hatch,  57  Kan.  61,  67  Am.  St.  Rep.  811, 
45  Pac.  66,  Philadelphia  etc.  R.  R.  Co.  v.  Hogeland,  66  Md.  166,  7 
Atl.  109,  Follman  v.  Mankato,  35  Minn.  527,  29  N.  W.  320,  Noyes  v. 
Boscawen,  64  N.  H.  364,  367,  368,  10  Am.  St.  Rep.  412,  415,  416,  10 
Atl.  692,  694,  695,  and  Ouverson  v.  Grafton,  5  N.  D.  293,  65  N.  W.  679, 
all  applying  rule  to  guest  in  private  conveyance;  Cincinnati  etc  Ry. 
Co.  V.  Wright,  54  Ohio  St.  194,  32  L.  R.  A.  848,  43  N.  E.  691,  applying 
rule  to  one  riding  uninvited  on  private  conveyance;  Honey  v.  Chicago 
etc.  Ry.  Co.,  59  Fed.  425,  426,  contributory  negligence  of  wife  does  not 
defeat  husband's  right  of  action  for  his  damage;  Robinson  v.  Detroit 
etc.  Nav.  Co.,  73  Fed.  894,  20  C.  C.  A.  86,  negligence  of  tug  is  not 
imputable  to  a  passenger;  Kowalski  v.  Chicago  etc.  Ry.  Co.,  84  Fed. 
588,  negligence  of  father  driving  team  is  not  imputable  to  his  child 
with  him;  Munger  v.  Sedalia,  66  Mo.  App.  632,  negligence  of  husband 
driving  carriagie  is  not  imputed  to  wife;  Elyton  Land  Co.  v.  Mingea, 
S9  Ala.  527,  7  South.  666,  negligence  of  driver  of  hose-cart  not  imputable 
to  firemen  thereon,  thoagh  fellow-servants;  Schindler  v.  Milwaukee  etc. 
Ry.  Co.,  87  Mich.  417,  49  N.  W.  676,  negligence  of  parents  should  not 
be  imputed  to  infants;  New  York  etc.  R.  R.  Co.  v.  New  Jersey  etc,  Ry. 
Co.,  60  N..  J.  L.  348,  48  L.  R.  A.  858,  38  Atl.  832,  action  of  bailor  for 
negligence  against  third  person  not  barred  by  negligence  of  servants  of 
bailee;  Bunting  v.  Hogsett,  139  Pa.  St.  376,  23  Am.  St.  Rep.  196,  12 
L.  R.  A.  270,  21  Atl.  33,  negligence  of  carrier  not  imputed  to  passenger; 
Garteiser  v.  Galveston  etc.  Ry.  Co.,  2  Tex.  Civ.  App.  236,  21  S.  W.  633, 
negligence  of  master  is  not  imputable  to  servant;  New  York  etc.  R^  R. 
Co.  V.  Cooper,  85  Va.  943,  9  S.  E.  322  (see  dissenting  opinion  in  85 
Va.  951,  9  S.  E.  325),  applied  to  passenger  on  ferry-boat;  Sears  v. 
Seattle  etc.  Street  Ry.  Co.,  6  Wash.  236,  33  Pac.  393,  carrier  liable  to 
passenger  for  negligence  occurring  through  concurring  negligence  of 
third  party;  Perez  v.  New  Orleans  etc.  R.  R.  Co.,  47  La.  Ann.  1397, 
17  South.  871,  applpng  rule  to  passengers  in  tally-ho,  hiring  it  for  a 
certain  destination;  Hardy  v.  Shedden  Co.,  78  Fed.  613,  87  L.  R.  A. 
39,  24  C.  C.  A.  261,  servant  hired  out  cannot  recover  from  general 
master  for  negligent  appliance  supplied  by  hirer;  Byrne  v.  Kansas  City 
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etc.  R.  R.  Co.,  61  Fed.  610,  24  L.  R.  A-  698,  «  C.  C.  A.  666,  and  Scar- 
borough V.  Alabama  Midland  Ry.  Co.,  94  Ala.  500,  10  South.  317,  both 
holding  master  not  liable  for  negligence  of  servants  under  control  of 
another;  Louisville  etc.  R.  R.  Co.  v.  East  Tennessee  etc.  Ry.  Co.,  60 
Fed.  994,  9  C.  C.  A.  314,  arguendo;  dissenting  opinion  in  Mullen  v. 
Owosso,  100  Mich.  107,  108,  23  L.  R.  A.  694,  58  N.  W.  664,  majority 
holding  negligence  of  driver  imputable  to  his  guest. 

Modified  in  State  v.  Boston  etc.  R.  R.  Co.,  80  Me.  446,  15  Atl.  40, 
gnest  in  team  has  some  duty,  but  has  not  same  degree  of  responsi- 
bility as  driver,  and  negligence  is  not  imputed;  Dean  v.  Pennsylvania 
R.  R.  Co.,  129  Pa.  St.  5^,  523,  15  Am.  St.  Bep.  786,  787,  6  L.  B.  A.  144, 
145,  18  Atl.  719,  720,  affirming  rule  that  negligence  is  not  imputed, 
but  holding  guest  liable  for  not  keeping  lookout  or  requesting  driver 
to  stop. 

Distinguished  in  Standard  Oil  Co.  v.  Anderson,  212  U.  S.  222,  53 
L.  Ed.  484,  29  Sup.  Ct.  252,  holding  shipper  liable  for  injuries  result- 
ing to  longshoreman  from  negligence  of  winchman  operating  hoisting 
engine;  Rebillard  v.  Minneapolis  etc.  Ry.  Co.,  216  Fed.  506,  L.  R.  A. 
1915B,  953,  133  C.  C.  A.  9,  holding  one  voluntarily  riding  in  automobile 
without  lights  is  guilty  of  contributory  negligence;  Davis  v.  Chicago, 
R.  I.  &  P.  Ry.  Co.,  159  Fed.  18, 16  L.  R.  A.  (N.  S.)  424,  88  C.  C.  A.  488, 
holding  riding  in  buggy  with  friend  did  not  relieve  of  duty  of  using 
ordinary  care  in  crossing  railroad  track ;  Minor  v.  Mapes,  102  Ark.  356, 
39  L.  B.  A.  (K.  S.)  214,  144  S.  W.  220,  holdings  husband  riding  in  car 
with  wife  is  bound  by  her  negligence;  dissenting  opinion  in  Dutcher 
V.  Wabash  R.  Co.,  241  Mo.  218,  145  S.  W.  88,  and  Minster  v.  Citizens' 
Ry.  Co.,  53  Mo.  App.  280,  negligence  of  gripman  is  im]5uted  to  con- 
ductor, being  under  his  control;  dissenting  opinion  in  Murphy  v. 
Wabash  R.  Co.,  228  Mo.  149,  128  S.  W.  508,  majority  holding  railroad 
liable  for  injury  to  drunken  person. 

Liability  of  hirer  of  vehicle  from  livery-stable  for  negligent  act  of 
driver.    Note,  Ann.  Gas.  1913A,  887,  888. 

Negligence  of  two  or  more  persons  resulting  in  injury  to  a  third. 
Note,  16  AnL  St.  Bep.  254. 

Negligence   of   driver  of  vehicle,  whether  imputed  to  passenger. 
Note,  43  Am.  St.  Bep.  438.. 

Acts  of  servant  for  which  master  is  not  answerable.    Note,  64  Am. 
St.  Bep.  75. 

Imputation  of  n^ligence  of  driver  to  hirer  of  vehicle.    Note,  54 
Am.  Bep.  135. 

Imputing  passenger  with  negligence  of  driver.    Note,  67  Am.  Bep» 
506. 
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Impnted  negligence.    Note,  110  Am.  St.  Bep.  279,  290,  292,  293. 

Cont^bntory  negligence  of  driver  as  imputable  to  occupant  of 
vehicle.    Note,  3  Ann.  CaA.  703. 

Applicability  to  street-cars  and  railroad  trains  of  rule  as  to  impu- 
tability  of  contributory  negligence  of  driver  to  occupant  of 
vehicle.    Note,  6  Ann.  Gas.  164. 

Negligence  of  driver  as  imputable  to  occupant  of  automobile. 
Note,  19  Ann.  Gas.  1226. 

Duty  and  liability  of  master  to  employee  of  another  loaned  to 
former.    Note,  20  Ann.  Gas.  443. 

Which  of  two  or  more  is  maste;r  of  person  conceded  to  be  servant 
of  one.    Note,  37  L.  R.  A.  54. 

Imputing  driver's  negligence  to  passenger.  Note,  8  L.  R.  A.  (N.  S.) 
600,  602,  603,  606,  607,  608,  623,  636. 

Conclusiveness  upon  Federal  courts  of  construction  given  to  stat- 
ute by  State  courts^  subsequent  to  accrual  of  rights  involved. 
Note,  17  Ann.  Gas.  i212. 

Accidents  to  automobiles  at  railroad  crossings.  Note,  Ann.  Om. 
1913B,  685. 

116  U.  8.  380-386,  29  Ii.  Ed.  593,  6  Sup.  Ct.  409,  MOWER  V.  FLETCHER. 

Pre-emptionor  cannot  get  title  to  State  school  lands  selected  in  disputed 
territory. 

Approved  in  Clipper  Min.  Co.  v.  Eli  Min.  etc.  Co.,  194  U.  S.  231,  48 
L.  Ed.  952,  24  Sup.  Ct.  632,  entry,  against  will  of  placer  locator,  on 
prior  valid  placer  location,  to  prospect  for  unknown  lodes,  initiates  no 
title  to  lode  claims  located  in  placer  claim;  Empire  State-Idaho  etc. 
Concentrating  Co.  v.  Bunker  Hill  Min.  etc.  Co.,  114  Fed.  419,  52  C.  C.  A. 
219,  holding  no  extralateral  rights  can  be  claimed  in  patented  mining 
claims  by  overlapping  location  made  without  knowledge  of  patentees; 
Cosmos  Exploration  Co.  v.  Gray  Eagle  Oil  Co.,  112  Fed.  17,  61  L.  R.  A. 
230,  50  C.  C.  A.  79,  holding  land  in  actual  occupancy  of  explorers  for 
oil  not  open  to  settlement  as  lieu  lands  for  relinquished  forest  reserve 
lands;  Cumberland  Tel.  &  Tel.  Co.  v.  Louisville  Home  Tel.  Co.,  110  Fed. 
598,  holding  by  prior  occupancy  of  street  udder  nonexclusive  grant, 
telephone  company  acquired  -  right  to  noninterference  from  subsequent 
nonexclusive  grantee  of  similar  street  privileges ;  Smith  v.  Love,  49  Fla. 
242,  38  South.  380,  holding  plea  in  ejectment  sufficient  to  show  plaintiff 
held  lands  in  trust  for  defendant;  Nash  v.  McNamara,  30  Nev.  134, 
133  Am.  St.  Bep.  694,  16  L.  K.  A.  (K.  S.)  168,  93  Pae.  408,  holding 
location  could  not  be  made  on  mining  claim . already  located;  Durand 
▼.  Martin,  120  U.  S.  369,  30  L.  Ed.  677,  7  Sup.  Ct.  589,  applying  rule; 
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Garrard  v.  Silver  Peak  Mines,  M  Fed.  985,  36  C.  C.  A.  603,  and  Bnena 
Vista  Petroleum  Co.  v.  Tulare  Oil  etc.  Co.,  67  Fed.  228,  both  holding 
listing  of  lands  to  State  under  Federal  grant  cannot  be  questioned 
collaterally;  Bullock  v.  Rouse,  81  Cal.  695,  22  Pac.  920,  holding  public 
land  in  actual  possession  of  one  pe.rson,  not  subject  to  pre-emption  or 
homestead  by  another;  Mower  y.  Kemp,  42  La.  Ann.  1018,  8  South. 
832,  holding  lands  listed  to  State  under  Federal  grant,  not  susceptible 
to  pre-emption;  Goodwin  v.  McCabe,  75  Cal.  588,  17  Pac.  707,  Iowa 
R.  R.  Land  Co.  v.  Davis,  102  Iowa,  132,  71  N.  W.  230,  Weeks  v.  White, 
41  Kan.  572,  21  Pac.  601,  and  Caldwell  v.  Bush,  6  Wyo.  361,  46  Pac. 
492,  arguendo. 

116  V.  8.  886-392,  29  L.  Ed.  667,  6  Sup.  Ct.  418,  8TEBBIN8  ▼.  ST.  ANNS. 

Two  alternative  claima,  in  botli  of  which  all  are  not  interested,  cannot 
be  Joined  in  one  bill. 

Approved  in  Leyden  v.  Owen,  150  Mo.  App.  119, 129  S.  W.  989,  hold- 
ing one  seeking  to  enforce  trust  as  to  stock  of  one  partner  need  not 
make  other  a  party;  Day  v.  National  Mut.  Bldg.  etc.  Assn.,  53  W.  Va. 
663,  44  S.  E.  770,  holding  multifarious  bill  of  borrower  of  building 
association,  treating  stock  as  illegal  and  seeking  account  against  officers 
for  mismanagement. 

116  U.  8.  892-393,  29  U  Ed.  671,  6  8up.  Ct  600,  JOHNSON  ▼.  WII;EIN8. 

« 

Not  cited. 

116  U.  8.  393-894,  29  Ii.  Ed.  571,  6  Sup.  Ct.  600,  WELIi8  ▼.  WlUmrS. 

Error  to  Judgment  in  ejectment  will  be  dismissed,  where  affidavits  filed 
show  value  less  than  five  tliousand  dol^^tfs. 

Approved  in  Lamb  v.  Thompson,  112  Va.  136,  70  S.  E.  607,  holding 
where  amount  in  controversy  was  one  hundred  and  eighty-seven  dollars 
and  fifty  cents.  Supreme  Court  of  Appeals  had  no  jurisdiction. 

116  V.  8.  394-398,  29  Ii.  Ed.  674,  6  8Tip.  Ct.  406,  601,  HUNT  ▼.  ITinTED 
8TATE8. 

Not  cited. 

116  U.  8.  898-401,  29  L.  Ed.  676,  6  8lip.  Ct.  406,  UNITED  STATE8  ▼. 
WAUtACE. 

Revised  8tatate8,  sections  847,  828,  giving  Circait  Court  comaii88ionAr# 
same  fees  as  clerks  for  "like  services,**  means  substantially  like. 

Approved  in  Bliss  v.  Bliss,  221  Mass.  211,  L.  B.  A.  1916A,  889,  109 
N.  E.  162y  discussing  application  of  succession  tax  of  State  of  New 
York. 
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Under  Befvlsed  Statutes,  sections  847,  828,  Clrcnlt  conunissioner's  docket 
fee  is  same  as  clerk's. 

Approved  in  Phillips  v.  United  States,  33  Fed.  164,  Bell  v.  United 
States,  35  Fed.  889,  Rand  v.  United  States,  36  Fed.  675,  McDermott  v. 
United  States,  40  Fed.  221,  United  States  v.  Rand,  53  Fed.  350,  3 
C.  C.  A.  556  (affirming  48  Fed.  358),  and  United  States  v.  Knox,  128  U.  S, 
233,  82  L.  Ed.  467,  9  Sup.  Ct.  64,  all  applying  rule ;  United  States  v.  Haiv 
men,  147  U.  S.  276,  37  L.  Ed.  167, 13  Sup.  Ct.  330,  Gayer  v.  United  States, 
33  Fed.  627,  and  Harmon  v.  United  States,  43  Fed.  564,  arguendo. 

Distinguished  in  Strong  v.*  United  States,  34  Fed.  22,  Calvert  v.  United 
States,  37  Fed.  762,  McKinstry  v.  United  States,  40  Fed.  819,  Marvin 
V.  United  States,  44  Fed.  412,  and  United  States  v.  Ewing,  140  U.  S.  147, 
35  L.  Ed.  390,  11  Sup.  Ct.  745,  all  holding  commissioner  not  entitled  to 
such  fees,  under  later  statute. 

116  U.  8.  401-402,  29  L.  Ed.  676,  6  Sup.  Ct.  387,  EX  PABTE  BBOWN. 

Mandamus  will  not  lie  to  territorial  court  dismissing  canse  lacking 
proper  assignment  of  errors. 

Approved  in  State  v.  District  Court,  13  N.  D.  219,  100  N.  W.  249, 
denying  mandamus  to  review  dismissal  of  prosecution  in  name  of  State 
to  remove  sheriff  in  which  motion  to  suspend  defendant  pending  suit 
was  made. 

Distinguished  in  Hollow  Parker,  131  U.  S.  225,  38  L.  Ed.  124,  9  Sup. 
Ct.  709,  issuing  mandamus  to  compel  court  to  hear  appeal,  where  notice 
was  sufficient. 

MandamnB  lies  to  compel  court  to  take  Jurisdiction,  not  to  control  its 
discretion. 

Approved  in  In  the  Matter  of  the  First  National  Bank,  228  U.  S.  518, 
57  L.  Ed.  947,  33  Sup.  Ct.  591,  holding  mandamus  will  not  lie  to  compel 
reinstatement  of  bill  of  exceptions;  State  ex  rel.  Mclntyre  v.  Superior 
Court  of  Spokane  Co.,  21  Wash.  110,  111,  57  Pac.  352,  353,  holding 
mandamus  not  issue  to  compel  Superior  Court  to  take  jurisdiction  of 
appeal  erroneously  dismissed  for  want  of  jurisdiction ;  Ex  parte  Parker, 
120  U.  S.  743,  SO  L.  Ed.  820,  7  Sup.  Ct.  769,  issuing  mandamus  to  compel 
court  to  take  jurisdiction  of  appeal,  where  sufficient  notice  was  given; 
Craig  V.  Leitensdorfer,  123  U.  S.  209,  31  L.  Ed.  122,  8  Sup.  Ct.  95, 
holding  remedy  to  compel  land  office  to  hear  appeal  is  by  mandamus 
and  not  in  equity ;  In  re  Pennsylvania  Co.,  137  U.  S.  453,  34  L.  Ed.  739, 
11  Sup.  Ct.  141,  refusing  mandamus  to  Circuit  Court  to  hear  cause 
remanded  to  State  court ;  In  re  Morrison,  147  U.  S.  36,  37  L.  Ed.  65,  13 
Sup.  Ct.  250,  refusing  mandamus  to  District  Court,  dismissing  libel 
for  want  of  jurisdiction;  State  v.  Young,  31  Fla.  601,  34  Am.  St.  Bep. 
44,  19  L.  R.  A.  638, 12  South.  675,  refusing  mandamus  to  judge  refusing 
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to  hear  cause  because  he  is  disqualified  by  interest;  State  y.  King,  32 
Fla.  419,  13  South.  892,  refusing  mandamus  to  correct  error  committed 
while  court  was  exercising  jurisdiction;  State  v.  Philips,  97  Mo.  343, 
3  L.  R.  A.  480, 10  S.  W.  869,  issuing  mandamus  to  inferior  court  errone- 
ously dismissing  appeal;  State  v.  Eddy,  10  Mont.  324,  25  Pac.  1037, 
issuing  mandamus  to  compel  justice  of  the  peace  to  order  garnishee 
to  testify, 

116  U.  S.  402404,  29  L.  Ed.  677,  6  8np.  Ot.  631,  TTNION  PAO.  BY.  GO.  y. 
UNITED  STATES. 

Findings  of  fact  in  first  appeal  are  no  part  of  record  on  second. 
Approved  in  Nashua  etc.  R.  Corp.  v.  Boston  etc.  R.  Corp.,  61  Fed. 
242,  9  C.  C.  A.  468,  holding  appeal  from  proceedings  subsequent  to 
mandate  from  Supreme  Court  brings  up  only  matters  following  the 
mandate. 

116  V.  S.  404-408,  29  L.  Ed.  680,  6  Sup.  Ct.  427,  aiBBINS  y.  DISTRICT 
OF  COLUMBIA. 

Congress  may  exempt  or  rednce  taxes  cm  special  daases  of  property  in 
District. 

Approved  in  Binns  v.  United  States,  194  U.  S.  492,  48  L.  Ed.  1089,  24 
Sup.  Ct.  816,  license  fees  on  certain  businesses  imposed  by  Alaska  Pen* 
Code,  §  460,  are  not  excises  to  pay  debts  within  Const.,  art.  I,  §  8 ; 
Wight  V.  Davidson,  181  U.  S.  380,  45  L.  Ed.  905,  21  Sup.  Ct,  620,  uphold- 
ing act  of  Congress,  March  3,  1899,  for  assessment  on  abutting  and 
benefited  land  of  one-half  damages  in  opening  streets  within  District  of 
Columbia;  San  Francisco  v.  McGovem,  28  Cal.  App.  512,  152  Pac.  989, 
holding  water  rights  of  San  Francisco  located  in  another  county  are 
exempt  from  taxation;  Mark  v.  District  of  Columbia,  37  App.  D.  C. 
566,  S7  L.  E.  A.  (K.  S.)  440,  upholding  wheel  tax  levied  on  automo- 
biles; United  States  v.  O'Neal,  10  App.  D.  C.  238,  holding  no  appeal 
lies  from  judgment  rendered  in  jury  trial  in  justice's  court  of  district; 
Kingsley  v.  Merrill,  122  Wis.  201,  67  L.  R.  A.  200,  99  N.  W.  1049, 
upholding  Rev.  Stats.  1898,  §  1036,  making  debts  due  from  solvent  debt- 
ors subject  to  taxation;  Shoemaker  v.  United  States,  147  U.  S.  300, 
37  L.  Ed.  185,  13  Sup.  Ct.  391,  holding  United  States  has  full  municipal 
jurisdiction  over  District,  and  can  condemn  land  for  public  park; 
Parsons  v.  District  of  Columbia,  170  U.  S.  52,  42  L.  Ed.  946,  18  Sup. 
Ct.  524,  holding  Congress  may  levy  assessments  in  District  for  laying 
water-mains;  Capital  Traction  Co.  v.  Hof,  174  U.  S.  5,  43  L.  Ed.  876, 
19  Sup.  Ct.  582,  holding  Congress  may  authorize  civil  trial  by  jury  of 
less  than  twelve  men  before  justice  of  the  peace  in  District  of  Columbia ; 
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State  V.  Mann,  76  Wis.  477,  45  N,  W.  529,  holding  State  tax  on  estates 
over  specified  value  valid. 

What  is  included  in  exemption  of  religious  institution  from  taxa- 
tion.   Note,  Ann.  Gas.  1912A,  359. 

Power  of  municipality  to  exempt  property  from  taxation.    Note, 
29  L.  E.  A.  (N.  S.)  188. 

116  V.  S.  408-110,  29  L.  Ed.  679,  6  Sup.  Ct.  426,  FLETCHER  ▼.  HAMLET. 

Bemoval  petition  by  partnership  must  be  Joined  in  by  all;  if  one  barred, 
^  all  are  barred. 

Approved  in  Blackburn  v.  Blackburn,  142  Fed.  903,  action  not  re- 
movable under  Act  1888,  §  2,  cl.  2,  where  there  is  no  separable  contro- 
versy unless  all  defendants  are  nonresidents  and  join  in  removal  peti- 
tion; Abel  V.  Book,  120  Fed.  48,  holding  in  action  to  annul  conveyances 
against  several  defendants,  there  being  no  separable  controversy,  waiver 
of  one's  right  to  removal  barred  subsequent  joinder  of  all;  Mexican 
Nat.  Coal  etc.  Co.  v.  Macdonell,  105  Fed.  268,  holding  words  "either 
party''  in  act  of  March  2,  1899,  for  removing  suits  to  Circuit  Court 
in  Texas,  western  distri'ct,  meant  all  parties  on  either  side;  Yamell  v. 
Felton,  104  Fed.  162  (affirming  102  Fed.  370),  holding  action  against 
corporation  and  receiver  for  personal  injuries  not  removable  on  petition 
in  which  one  defendant  did  not  join;  Calderhead  v.  Downing,  103  Fed. 
29,  denying  motion  to  remand  cause  when  one  partner  sued  for  assess- 
ment of  insolvent  bank  subsequently  joined  with  partner  in  partnership 
petition  for  removal;  Green  v.  Heaston,  154  Ind.  129,  56  N.  E.  88, 
holding  insufficient  petition  for  removal  of  cause  alleging  ''diverse  resi- 
dence" when  complaint  filed  instead  of  diverse  citizenship  when  action 
commenced;  Brooks  v.  Clark,  119  U.  S.  513,  30  L.  Ed.  485,  7  Sup.  Ct. 
304,  one  making  himself  party  to  ''same  suit"  is  subjected  to  all 
existing  obstacles  to  removal;  Toung  v.  Parker,  132  U.  S.  271,  88  L.  Ed. 
358,  10  Sup.  Ct.  77,  all  on  one  side  must  be  residents  of  different  States 
from  all  on  the  other;  Rogers  v.  Van  Nortwick,  45  Fed.  514,  when 
time  of  some  defendants  to  answer  has  expired,  all  are  barred  from 
removing;  Burnham  v.  First  Nat.  Bank,  53  Fed.  167,  3  C.  C.  A.  486, 
applying  rule  to  substituted  party;  Guarantee  Co.  of  North  America 
V.  First  Nat.  Bank,  95  Va.  483,  28  S.  E.  910,  removal  must  be  by  all 
defendants,  in  absence  of  separable  controversy. 

Necessity  for  joinder  of  all  defendants  in  petition  to  ^remove  to 
Federal  court,  on  ground  of  diversity  of  citizenship,  action  against 
>  nonresident  defendants.    Note,  11  Ann.  Cas.  962,  968. 

Removal  of  cause  because  of  separable  controversy.    Note,  5  L.  E. 
A.  (N.  8.)  98. 
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116  U.  S.  410-419,  29  L.  Ed.  671,  6  Sup.  Ot.  429,  ETTREKA  ETC.  OANAL 
CO.  V.  8XTPEBI0B  OOUET  OF  TUBA  COUNTY. 

If  Federal  question  was  posslVly  involved,  though  not  on  record,  dis- 
missal will  be  denied  by  Supreme  Court. 

Approved  in  State  v.  Smith,  177  Mo,  95,  76  S.  W.  632,  holding  where 
unconstitutionality  of  city  ordinance  raised  and  determined  below,  right 
to  appeal  to  Supreme  Court  attached  at  once;  Kaukauna  Water  Power 
Co.  V.  Green  Bay  etc.  Canal,  142  U.  S.  269,  86  L.  Ed.  1009,  12  Sup.  Ct. 
176,  considering  Federal  question  not  in  pleadings  or  opinion;  McQuade 
V.  Trenton,  172  U.  S.  639,  43  L.  Ed.  682,  19  Sup.  Ct.  293,  case  dismissed 
where  question  not  in  record,  and  case  might  be  decided  on  other 
grounds;  dissenting  opinion  in  O'Neill  v.  Vermont,  144  U.  S.  348,  36 
L.  Ed.  461,  12  Sup.  Ct.  703,  majority  dismissing,  where  no  Federal 
question  appears  on  the  record. 

Distinguished  in  Yazoo  &  M.  V.  R.  R.  Co.  v.  Adams,  180  U.  S.  15, 
46  L.  Ed.  404,  21  Sup.  Ct.  245,  holding  subsequent  consolidation  of  ex=^ 
empted  railway  corporations  is  new  grant  of  franchise  within  Miss. 
Const.  1890,  §  180,  subjecting  same  to  taxation. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court 
to  obtain  review  in  Federal  Supreme  Court.    Note,  63  L.  Bp.  A.  34. 

What  record  must  show  as  to  presentation  and  decision  of  Federal 
question  in  State  court  to  confer  jurisdiction  on  Federal  Supreme 
Court.    Note,  63  L.  B.  A.  473. 

In  California,  where  proper  corporate  officer  evades  service  of  con- 
tempt notice,  it  may  be  on  attorney. 

Approved  in  Christensen  Eng.  Co.  v.  Westinghouse  Air-Brake  Co.,  135 
Fed.  778,  68  C.  C.  A.  476,  upholding  sufficiency  of  service  of  notice  of 
application  for  attachment  for  contempt  for  violation  of  injunction 
given  to  defendant's  solicitors  and  mailed  to  defendant  and  returned 
marked  "Refused." 

Contempt  procedure  in  Federal  court.  Note,  Ann.  Oas.  1916D, 
1066. 

Who  may  be  served  with  process  in  suit  against  foreign  corpora- 
tion.   Note,  23  L.  B.  A.  497. 

116  U.  S.  418-423,  29  L.  Ed.  669,  6  Sup.  Ct.  421,  CBEILLY  v.  CAMPBELL. 

On  appeal  from  territorial  Supreme  Court,  in  absence  of  statement  or 
findings,  only  question  is  sufficiency  of  pleadings. 

Approved  in  Biglow  v.  Conradt,  169  Fed.  870,  87  C.  C.  A.  48,  and 
Citizens'  National  Bank  v.  Davisson,  229  U.  S.  217,  Ann.  Oas.  1916A, 
272,  67  L.  Ed.  1166,  33  Sup.  Ct.  625,  both  holding  where  findings  are 
presented,  only  question  is  whether  they  support  the  judgment;  Pine 
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River  Logging  &  Improvement  Co.  v.  United  States,  186  U.  S.  287,  46 
L.  Ed.  1169,  22  Sup.  Ct.  923,  holding  objection  of  no  evidence  to  sup- 
port joint  action  against  all  defendants  in  trover  suit  not  available  for 
first  time  in  Supreme  Court  in  error ;  Bassett  v.  United '  gtates,  137 
U.  S.  502,  84  L.  Ed.  763,  11  Sup.  Ct.  166,  arguendo. 

In  contest  over  claim,  objection  tliat  plaintiffs  not  citizens  cannot  be 
fiiBt  raised  on  appeal. 

Approved  in  Lohmann  v.  Helmer,  104  Fed.  181,  holding  under  Or. 
Laws  1899,  an  alien  may  inherit  mining  claim;  Mayor  etc.  of  Helena 
V.  United  States,  104  Fed.  115,  43  C.  C.  A.  429,  holding  where  allega- 
tion in  petition  for  mandamus  against  city  of  ownership  of  judg- 
ment not  challenged  below,  question  cannot  be  raised  on  error;  Hankins 
V.  Helms,  12  Ariz.  180,  181,  100  Pac.  460,  461,  holding  averment  of 
citizenship  will  be  deemed  admitted  where  not  denied  under  oath  in 
answer;  Matlock  v.  Stone,  77  Ark.  200,  91  S.  W.  555,  limitations  cannot 
be  first  raised  on  appeal  of  action  on  adverse  to  application  for  patent 
to  mining  claim;  Dean  v.  Omaha- Wyoming  Oil  Co.,  21  Wyo.  160,  128 
Pac.  885,  holding  averment  of  citizenship  in  affidavit  of  location  is 
prima  facie  proof  of  same;  Sherlock  v.  Leighton,  9  Wyo.  315,  63  Pae. 
935,  holding  adverse  claimant  to  mining  claim  failing  to  question  appli- 
cant's failure  to  prove  citizenship  cannot  object  on  appeal;  Billings 
V.  Aspen  Min.  etc.  Co.,  52  Fed.  250,  3  C.  C.  A.  69,  title  can  be  defeated 
on  ground  of  alienage  only  by  government;  Jackson  v.  Dines,  13  Colo. 
93,  21  Pac.  919,  no  issue  as  to  alienage  arising  below  is  not  considered 
on  appeal;  Thomas  v.  Chrisholm,  13  Colo.  108,  21  Pac.  1020,  right  of 
corporation  to  locate  should  be  alleged;  Keeler  v.  Trueman,  15  Colo. 
147,  25  Pac.  3^,  allegation  of  citizenship  is  necessary  in  proceeding 
to  determine  adverse  claims. 

FindingB  are  not  strictly  construed,  but  sniAce  if  Justifying  Jndgmoit^ 
thoQ^  not  precise. 

Approved  in  Philadelphia  Casualty  Co.  v.  Fechheimer,  220  Fed.  409, 
holding  where  findings  of  referee  are  adopted  by  court,  they  will  be 
treated  as  findings  of  latter;  Baker  v.  De  Armijo,  17  N.  M.  393,  128 
Pac.  76,  and  Fraser  v.  State  Savings  Bank,  18  N.  M.  351,  137  Pac.  594, 
both  holding  occasional  intermixture  of  matters  of  fact  and  conclu- 
sions of  law  will  not  invalidate  findings;  Morgan  v.  Eggers,  127  U.  S. 
66,  82  L.  Ed.  69,  8  Sup.  Ct.  1042,  applied  where  order  embraces  both 
findings  and  judgment ;  United  States  v.  Tinsley,  68  Fed.  434, 15  C.  C.  A. 
507,  holding  opinion  of  court  sufficient  which  impliedly  finds  all  neces- 
sary facts,  where  only  questions  of  law  arise  on  plaintiff's  pleadings; 
McKibbon  v.  Brigham,  18  Utah,  87,  55  Pac.  68,  judgment  in  accord 
with  correct  findings  not  disturbed  for  incorrect  conclusions  of  law. 
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Discovery  and  approinrl&tlon  are  source  of  title  to  mining  daims;  de- 
velopment is  condition  of  continued  possession. 

Approved  in  Creeds  etc.  Milling  Co.  v.  Uinta  Tunnel  etc.  Co.,  196 
U.  S.  349,  49  L.  Ed.  509,  25  Sup.  Ct.  266,  discovery  of  vein  or  lode  before 
other  steps  are  taken  to  perfect  location  is  not  required  by  6ev.  Stats., 
§2320;  Overgaard  v.  Westerberg,  3  Alaska,  172,  holding  one  seeking 
ejectment  must  base  action  on  his  own  title,  not  the  weakness  of  de- 
fendants; Cascaden  v.  Bortolis,  3  Alaska,  206,  holding  evidence  of  gold 
on  adjoining  claim  will  not  support  location;  Biglow  v.  Conradt,  3 
Alaska,  140,  refusing  to  allow  extension  of  original  claim  so  as  to 
overlap  that  of  adjoining  claimant;  Tuolumne  Cons.  Min.  Co.  v.  Maier, 
134  Cal.  585,  66  Pac.  864,  holding  rights  acquired  by  discovery  of 
mineral  on  mining  claim  postponed  to  easement  of  appropriator's  rights 
of  easement  for  previously  constructed  ditch;  Bismark  Mountain  Gold 
Mining  Co.  v.  North  Sunbeam  Gold  Co.,  14  Idaho,  530,  95  Pac.  19, 
holding  affidavit  that  lan^  is  unlocated  is  prima  facie  evidence  of  fact ; 
Sharkey  v.  Candiani,  48  Or.  124,  7  L.  R.  A.  (N,  S.)  791,  85  Pac.  223, 
holding  notice  of  location  is  void  that  does  not  contain  linear  feet 
claimed ;  Honaker  v.  Martin,  11  Mont.  96,  27  Pac.  398,  discussing  requi- 
sites of  resuming  work  on  mine. 

Location  of  vein  by  mere  notice  will  not  prevail  against  later  different 
location  unobjected  to. 

Approved  in  dissenting  opinion  in  Bullion  etc.  Min.  Co.  v.  Eureka  Hill 
Min.  Co.,  5  Utah,  80,  86,  11  Pac.  538,  542,  majority  holding  first  locator, 
having  apex  of  vein,  within  surface  lines  of  claim  for  part  of  way, 
and  never  departing  entirely,  owns  entire  between  end  lines. 

Cited  in  dissenting  opinion  in  Lily  Min.  Co.  v.  Kellogg,  27  Utah,  124, 
74  Pac.  522,  arguendo. 

Discovery  of  mineral  in  mining  claims  and  rights  of  locators  prior 
thereto.    Note,  139  Am.  St.  Rep.-  160,  197. 

Location  of  mining  claim.    Note,  7  L.  B.  A.  (N.  8.)  815,  819,  852. 

116  U.  S.  423,  427,  29  L.  Ed.  677,  6  Snp.  Ot.  424,  OABBICK  ▼.  I.AMAB. 

Mandamus  will  only  lie  to  control  ministerial  ezecntive  acts;  hence 
not  on  question  of  survey  of  shifting  river  island. 

Approved  in  Kirwan  v.  Murphy,  189  U.  S.  56,  47  L.  Ed.  705,  23  Sup. 
Ct.  604,  refusing  injunction  against  survey  by  Land  Department,  of 
lands  claimed  as  unsurveyed  by  department,  but  claimed  as  owned  by 
individuals;  Columbia  Canal  Co.  v.  Benham,  47  Wash.  251,  125  Am.  St. 
Bep.  901,  91  Pac.  962,  holding  State  court  cannot  enjoin  entryman  from 
perfecting  entry ;  Ruhm  v.  United  States,  66  Fed.  536,  and  United  States 
V.  Pearson,  24  Blatchf.  455,  32  Fed.  310,  both  arguendo. 
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Mandamus  to  enforce  duty  imposed  by  permissive  words  in  stat- 
ute.   Note,  Ann.  Gas.  1915A,  450. 

Miscellane<)us.  Cited  in  St.  Louis  v.  Rutz,  138  U.  S.  251,  34  L.  Ed. 
951,  11  Sup.  Ct.  346,  merely  referring  to  island  as  not  stationary. 

116  U.  a  427-435,  29  L.  Ed.  681,  6  Sup.  Ot.  482,  COFFEY  T.  UNITED 
STATES. 

Oircolt  Court  haa  jurisdiction  oiver  suits  for  forfeiture  under  internal 
revenue  laws. 

Approved  in  Coffey  v.  United  States,  116  U.  S.  442,  29  L.  Ed.  686, 
6  Sup.  Ct.  440,  following  rule. 

General  verdict  on  information  on  several  counts  must  be  nplield  i4 
cne  count  good. 

Approved  in  Coffey  v.  United  States,  116  U.  S.  442,  29  L.  Ed.  686, 
6  Sup.  Ct.  440,  following  rule;  Friedenstein  v.  United  States,  125  U.  S. 
231,  234,  31  L.  Ed.  740,  741,  8  Sup.  Ct.  841,  843,  applied  to  seizure  of 
diamonds  for  violation  of  customs  laws. 

Prosecution  of  revenue  ftaud,  under  Bevised  Statutes,  section  3257, 
need  not  aver  iMurticulars. 

Approved  in  Hardesty  v.  United  States,  168  Fed.  27,  93  C.  C.  A.  417, 
holding  indictment  for  defrauding  United  States  of  oleomargarine  tax 
need  not  allege  particulars  of  fraud;  United  States  v.  Manufacturing 
Apparatus  etc.  Co.,  141  Fed.  476,  information  for  forfeiture  of  oleo- 
margarine plant  under  Act  1886,  §  17,  is  sufficient  if  charging  in  statu- 
tory language  that  claimant  was  manufacturing  oleomargarine  and 
attempted  to  defraud  government  of  tax  on  oleomargarine  produced 
by  it. 

General  admiralty  rules  of  pleading  apply  to  suits  for  forfeiture  on 
land. 

Approved  in  Coffey  v.  United  States,  117  U.  S.  233,  29  L.  Ed.  891, 
6  Sup.  Ct.  717,  proceedings  governed  by  admiralty  and  not  in  accord 
with  section  914,  Rev.  Stats. 

Distinguished  in  United  States  v.  Two  Barrels  of  Desiccated  Eggs,  185 
Fed.  306,  holding  private  person  cannot  seize  goods  under  Pure  Food 
and  Drug  Act. 

116  U.  a  436-445,  29  L.  Ed.  684,  6  Sup.  Ct  437,  OOFFET  ▼.  TJIHTED 
STATES. 

Insufficiency  of  information  cannot^  be  first  raised  on  appeal  where 
Aef endaat  answers  it. 
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Approved  in  Friedenstein  v.  United  States,  125  U.  S.  230,  81  L.  Ed. 
740,  8  Sup.  Ct.  843,  defective  information  curable  by  motion  or  demurrer 

is  waived  or  cured  by  verdict. 

* 

Acquittal  of  defendant,  prosecuted  for  violating  revenue  laws  bars  for- 
feiture under  same  statute. 

Approved  in  United  States  v.  Regan,  232  U.  S.  50,  58  L.  Ed.  499,  34 
Sup.  Ct.  213,  holding  action  for  violation  of  contract  labor  provisions 
of  Alien  Immigration  Act  of  February  20,  1907,  is  civil  suit  requirini? 
only  preponderance  of  evidence;  Chantangco  v.  Abaroa,  218  U.  S.  481, 
482,  483,  54  L.  Ed.  1119,  31  Sup.  Ct.  34,  holding  acquittal  of  charge  of 
arson  will  bar  action  for  civil  liability;  Sierra  v.  United  States,  233 
Fed.  39,  holding  where  indictment  charges  violation  of  two  sections, 
acquittal  is  exoneration  as  to  both;  Grain  Distillery  No.  8  v.  United 
States,  204  Fed.  431,  122  C.  C.  A.  615,  holding  government  is  required 
to  prove  violation  of  revenue  laws  only  by  preponderance  of  evidence; 
Chin  Kee  v.  United  States,  196  Fed.  75,  holding  acquittal  of  charge  of 
falsifying  immigration  record  is  bar  to  proceedings  for  deportation; 
Chitwood  V.  United  States,  178  Fed.  443,  101  C.  C.  A.  342,  holding 
acquittal  of  charge  of  rifling  mail  closes  proceeding,  as  far  as  charge 
of  perjury  is  concerned;  United  States  v.  Rosenthal,  174  Fed.  653,  98 
C.  C.  A.  406,  applying  principle  in  prosecution  for  smuggling  of  rings; 
United  States  v.  Lechenger,  173  Fed.  1023,  97  C.  C.  A.  670,  holding 
pleadings  sufficient  to  warrant  judgment  on  plea  of  former  jeopardy; 
United  States  v.  Donaldson-Shulz  Co.,  142  Fed.  301,  acquittal  for  ob- 
structing navigable  stream  bars  suit  to  compel  removal  of  obstruction; 
United  States  v.  Seattle  Brewing  etc.  Co.,  135  Fed.  598,  599,  acquittal 
of  transporting  casks  containing  bottled  beer  falsely  marked  as  con- 
taining soda  water  is  bar  to  action  for  forfeiture  and  penalty  imposed 
by  Rev.  Stats.,  §  3449 ;  United  States  v.  Lot  of  Precious  Stones,  134 
Fed.  63,  68  C.  C.  A.  1,  where  importer  and  wife  indicted  for  fraudulent 
importation,  acquittal  of  former  is  bar  as  to  him,  but  nolle  prosequi 
of  latter  is  not  bar  to  forfeiture  proceedings  against  wife ;  The  Good 
Templar,  97  Fed.  653,  holding  proceeding  under  Rev.  Stats.,  §  4377,  for 
forfeiture  of  vessel,  is  civil  suit  requiring  proof  to  extent  of  preponder- 
ance of  evidence ;  Black  v.  Miller,  158  Iowa,  302,  138  N.  W.  539,  holding 
adjudication  that  person  was  not  entitled  to  payment  for  services  to 
decedent  was  conclusive  in  suit  to  claim  partition;  State  v.  Cobb,  123 
Iowa,  628,  99  N.  W.  300,  acquittal  of  violation  of  statute  prohibiting 
illegal  keeping  of  liquor  for  sale  bars  proceedings  to  condemn  liquor; 
State  V.  Meek,  112  Iowa,  347,  348,  84  N.  W.  6,  holding  acquittal  before 
justice  of  peace  in  suit  for  maintenance  of  nuisance  under  Iowa  Acts 
17th  Gen.  Assem.,  c.  188,  bars  suit  in  equity  to  abate  same ;  Cooper  v. 
Commonwealth^  106  Ky.  911,  90  Am.  St.  Rep.  276,  51  S.  W.  790,  holding 
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acquittal  on  indictment  for  adnltery  conclusive  for  defendant  in  sub- 
sequent action  for  false  swearing  in  former  action;  People  v.  Albers^ 
137  Mich.  686,  100  N.  W.  910,  where  defendant  acquitted  of  bribery 
in  pursuance  of  conspiracy  to  obtain  particular  action  by  city  council, 
jurors  drawn  on  subsequent  indictment  of  defendant  for  false  swear- 
ing on  previous  prosecution  not  biased,  though  they  had  sat  on  trial  of 
other  councilman  and  convicted  him;  State  v.  Savage,  64  Neb.  700,  90 
N.  W.  901,  holding  judgment  in  favor  of  right  of  board  of  fire  commis- 
sioners appointed  by  previous  mayor  res  adjudicata  preventing  ouster; 
Stout  V.  State,  36  Okl.  763,  764,  766,  766,  767,  Ann.  Gas.  1916E,  868,  45 
L.  R.  A.  (N.  S.)  884,  130  Pac.  661,  662,  upholding  recovery  of  penalty 
for  letting  premises  for  unlawful  sale  of  intoxicating  liquors;  Busby 
v.  State,  61  Tex.  Cr.  299,  308,  103  S.  W.  643,  648,  upholding  conviction 
for  embezzlement  of  public  funds;  dissenting  opinion  in  Burt  v.  Union 
Central  Life  Ins.  Co.,  106  Fed.  424,  44  C.  C.  A.  648,  majority  holding  no 
action  lies  on  insurance  policy  on  life  of  one  convicted  of  murder;  Boyd 
V.  United  States,  116  U.  S.  634,  29  L.  Ed.  752,  6  Sup.  Ct.  634,  on  pro- 
ceeding to  forfeit  goods  in  customs  case,  party  cannot  be  compelled 
to  be  witness  against  himself  or  produce  papers;  State  of  Iowa  v.  Chi- 
cago etc.  R.  R.  Co.,  37  Fed.  601,  3  L.  R.  A.  557,  suit  against  railroad  for 
extortion  is  criminal  and  not  removable,  though  proceedings  are  civil; 
United  States  v.  Butler,  38  Fed.  499,  acquittal  on  indictment  for  selling 
liquor  is  conclusive  adjudication  on  subsequent  trial  for  perjury;  State 
of  Texas  v.  Day  Land  etc.  Co.,  41  Fed.  230,  recovery  in  civil  action  of 
fine  for  unlawfully  grazing  cattle  is  essentially  criminal,  and  not  re- 
movable; United  States  v.  One  Distillery,  43  Fed.  862,  corporate  officer, 
convicted  for  violation  of  internal  revenue  law,  bars  forfeiture  of  cor- 
porate property;  United  States  v.  Shapleigh,  64  Fed.  132,  133,  134,  4 
C-  C.  A.  237,  suit  under  section  3490,  Rev.  Stats.,  for  forfeiture  for 
presenting  false  claims  against  United  States,  is  criminal  in  its  nature; 
Origet  V.  United  States,  126  U.  S.  247,  31  L.  Ed.  747,  8  Sup.  Ct.  860, 
arguendo. 

Distinguished  in  United  States  Fidelity  etc.  Co.  v.  United  States,  160 
Fed.  664,  80  C.  C.  A.  446,  conviction  of  Indian  agent  for  malfeasance  in 
office  no  bar  to  suit  on  bond;  United  States  v.  Donaldson-Shultz  Co., 
148  Fed.  683,  684,  686,  79  C.  C.  A.  403,  acquittal  of  violation  of  Act 
1899,  §  10,  for  obstructing  navigable  stream  not  bar  to  equity  suit 
to  compel  removal  of  obstruction;  Burt  v.  Union  Central  Life  In%.  Co., 
106  Fed.  422,  44  C.  C.  A.  648,  holding  no  action  lies  on  insurance  policy 
on  life  of  one  convicted  of  murder ;  In  re  Collins,  161  Cal.  360,  129  Am. 
St.  Rep.  122,  90  Pac.  831,  holding  one  extradited  from  Canada  is  not 
immune  from  prosecution  for  offense  committed  since  extradition ;  State 
V.  Vandemark,  77  Conn.  204,  68  Atl.  717,  acquittal  on  prosecution  for 
conspiracy  to  assault,  in  which  defendant  testified  as  to  his  where- 
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abouts,  ^ilt  turning  on  such  question,  is  no  bar  to  prosecution  for  per- 
jury in  giving  such  testimony;  State  v.  Roach,  83  Kan.  608,  21  Ann. 
Gas.  1182,  81  L.  R.  A.  (N.  S.)  670,  112  Pac.  151,  holding  acquittal  of 
charge  of  unlawfully  conducting  liquor  dispensary  is  not  bar  to  suit 
to  enjoin  same;  Micks  v.  Mason,  145  Mich.  215,  9  Ann.  Gas.  291,  11 
L.  R.  A.  (N.  S.)  653,  108  N.  W.  709,  holding  previous  adjudication  that 
building  was  not  in  violation  of  fire  ordinance  is  not  conclusive  in  suit 
to  restrain  mayor  from  destroying  same ;  State  v.  Corron,  73  N.  H.  448, 
62  Atl.  I(f47,  acquittal  of  liquor  dealer  of  violation  of  liquor  law  is  not 
res  adjudicata  of  action  for  breach  of  bond;  United  States  v.  Zueker, 
161  U.  S.  478,  479,  482,  40  L.  Ed.  778,  779,  780,  16  Sup.  Ct.  642,  643,  in 
forfeiture  proceeding,  under  Customs  Act,  owner  cannot  demand  to 
be  confronted  with  witnesses;  Stone  v.  United  States,  167  U.  S.  184, 
186,  187,  188,  42  L.  Ed.  130,  131,  17  Sup.  Ct.  780,  781,  782  (affirming  64 
Fed.  671,  12  C.  C.  A.  451),  acquittal  for  taking  timber,  no  bar  to  suit 
for  value  of  same;  United  States  v.  Jaedicke,  73  Fed.  103,  acquittal  of 
postmaster  for  making  false  returns,  is  no  bar  to  suit  on  bond  for 
amount  shown  due  government;  State  of  Iowa  v.  Cay  wood,  96  Iowa, 
373,  65  N.  W.  387,  acquittal  for  larceny  does  not  bar  prosecution  for 
perjury  for  denying  larceny;  United  States  v.  Three  Copper  Stills,  47 
Fed.  497,  500,  conviction  under  section  3257,  Rev.  Stats.,  for  illicit  dis- 
tilling does  not  bar  forfeiture  of  distillery;  United  States  v.  Olsen,  57 
Fed.  582,  583,  585,  forfeiture  of  vessel  for  landing  Chinese  is  no  bar  to 
indictment  of  owner. 

Res  judicata  in  criminal  proceedings.    Note,  103  Am.  St.  Rep.  21, 
26. 

Judgment  in  criminal  proceeding  as  res  judicata  in  civil  or  penal 
action.    Notes,  5  Ann.  Gas.  78,  80;  21  Ann.  Gaa.  1188, 1189. 

Judgment  in  criminal  action  as  res  judicata  in  civil  action.    Note, 
11  L.  R.  A.  (N.  S.)  668. 

'   Suit  for  statutory  penalty  as  civil  or  criminal  prosecution.    Note, 
27  L.  R.  A.  (N.  S.)  755. 

Judgment  by  court  of  concurrent  jurisdiction  is  conclusive  of  speciflc 
point,  bat  also  of  incidental  matters,  if  by  court  of  exclusive  jurisdiction. 

Approved  in  People  v.  Butler  Street  Foundry,  201  111.  255,  66  N.  E. 
355,  upholding  Illinois  anti-trust  law  1891,  amended  1893  (Kurd's  Rev. 
Stats.  1899,  pp.  616,  617),  requiring  corporation  to  answer  concerning 
violation,  not  subjecting  self  to  criminal  prosecution;  State  v.  Intoxi- 
cating Liquor,  72  Vt.  255,  47  Atl.  779,  holding  judgment  that  liquors  were 
not  kept  with  intent  to  dispose  unlawfully  is  res  adjudicata  in  subse- 
quent civil  suit  by  State  to  condemn  liquors. 
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Miscellaneous.  Cited  in  City  of  Montgomery  v.  Postal  Tel.-Cable  Co., 
218  Fed.  475,  holding  suit  for  franchise  tax  is  suit  of  criminal  nature, 
and  not  removable. 

116  U.  8.  44&-461,  29  L.  Ed.  691,  6  Sap.  Ot.  454,  WALLIKa  ▼.  MICHiaAN. 

State  tax  on  liqnor  sales,  by  nonresidents,  without  similar  tax  on 
domestic  sales,  is  void. 

Approved  in  Sloman  v.  William  D.  C.  Moebs  Co.,  139  Mich.  337,  102 
N.  W.  856,  following  rule ;  Bacoti  v.  Locke,  42  Wash.  217,  83  Pac.  722, 
holding  Void  Laws  of  1905,  pp.  372,  373,  taxing  peddlers;  Leisy  v. 
Hardin,  135  U.  S.  121,  34  L.  Ed.  136,  10  Sup.  Ct.  688  (dissenting  opinion 
in  135  U.  S.  152,  34-  L.  Ed.  147,  10  Sup.  Ct.  699),  holding  State  statute 
prohibiting  sale  of  intoxicating  liquors  void  as  to  sale  in  original  im- 
X)orted  packages;  United  States  v.  Hopkins,  82  Fed.  538,  540,  holding 
livestock  exchange  an  ill^al  monopoly  under  Federal  statute;  State  v. 
Deschamp,  53  Ark.  493,  14  S.  W.  653,  holding  statute  prohibiting  sale 
of  wine,  except  that  made  from  grapes  grown  by  seller,  void;  dissenting 
opinion  in  Rhodes  v.  Iowa,  170  Iowa,  428,  42  L.  Ed.  1097,  18  Sup.  Ct. 
670,  majority  holding  State  regulation  of  liquor  transportation  void  as 
to  interstate  transportation;  dissenting  opinion  in  Vance  v.  Vandercook 
Co.,  170  U.  S.  457,  42  L.  Ed.  1107,  18  Sup.  Ct.  681,  majority  holding 
State  regulation  of  importation  of  liquors,  void. 

Distinguished  in  Coe  v.  Errol,  116  U.  S.  526,  29  L.  Ed.  718,  6  Sup.  Ct. 
477,  holding  tax  on  goods  awaiting  shipment  out  of  the  State  valid; 
New  York  v.  Roberts,  171  U.  S.  662,  43  L.  Ed.  325,  19  Sup.  Ct.  60  (dis- 
senting opinion  in  171  U.  S.  675,  43  L.  Ed.  330,  19  Sup.  Ct.  74),  holding 
tax  on  foreign  corporations  doing  business  within  State  valid;  Kohn 
V.  Melcher,  29  Fed.  435,  holding  statute  restricting  liquor  licenses  to 
certain  classes  of  citizens  of  State  valid. 

Fourteenth  Amendment  considered  with  relation  to  special  privi- 
leges, ];)urdens  and  restrictions.    Note,  25  Am.  St.  Rep.  880. 

License  or  occupation  tax  on  hawkers,  peddlers  and  persons  solicit- 
ing orders  by  sample  or  otherwise,  as  violating  the  commerce . 
clause.    Note,  19  L.  R.  A.  (N.  S.)  299. 

Discrimination  against  nonresidents  in  imposing  license  or  occupa- 
tion tax.    Note,  40  L.  R.  A.  (N.  S.)  284. 

State  tax,  discriminating  against  products  of  other  States,  is  void. 
Approved  in  State  v.  Parker  Distilling  Co.,  236  Mo.  267,  308,  312, 
322, 139  S.  W.  465,  479,  481,  484,  holding  statute  exempting  wine  made 
from  local  grapes  from  tax  is  discriminatory  and  void ;  Swift  v.  Sutphin, 
39  Fed.  640,  In  re  Barber,  39  Fed.  646,  and  Minnesota  v.  Barber,  136 
U.   S.  325,  34  L.  Ed.  460,  10  Sup.  Ct.  866,  aU  holding  State  statute 
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requiring  inspection,  in  that  State,  of  cattle,  before  slaughter,  void; 
Brimmer  v.  Rebman,  138  U.  S.  82,  34  L.  Ed.  864,  11  Sup.  Ct.  214  (affirm- 
ing 41  Fed.  870),  statute  requiring  inspection  of  meat  slaughtered  more 
than  one  hundred  miles  from  place  of  sale  void;  Vandercook  Co.  v. 
Vance,  80  Fed.  793,  holding  State  prohibition  of  importation  of  liquors 
void  where  their  sale  is  permitted  within  State ;  Rodgers  v.  Kent  Circuit 
Judge,  115  Mich.  443,  73  N.  W.  381,  holding  tax  on  peddlers,  discrim- 
inating against  nonresidents,  void;  dissenting  opinion  in  New  York 
State  v.  Roberts,  171  U.  S.  678,  48  L.  Ed.  331,  19  Sup.  Ct.  75,  majority 
holding  tax  on  foreign  corporations  doing  business  within  State  valid. 
Distinguished  in  State  v.  Richards,  32  W.  Va.  353,  3  L.  B.  A.  708, 
9  S.  E.  247,  and  Emert  v.  Missouri,  156  U.  S.  317,  318,  39  L.  Ed.  436, 
15  Sup.  Ct.  373,  both  holding  nondiscriminating  tax  on  peddlers  of 
domestic  and  imported  goods  valid;  American  Harrow  Co.  v.  Shaffer, 
es  Fed.  755,  State  v.  Long,  95  N.  C.  587,  59  Am.  Rep.  266,  and  Ex  parte 
Hanson,  11  Sawy.  659,  28  Fed.  129,  all  holding  nondiscriminating  tax 
on  all  drummers  valid;  Preston  v.  Finley,  72  Fed.  863,  holding  State 
tax  on  all  persons  selling  certain  Sunday  newspapers  valid. 

Nonaction  by  Congress   leaves   commerce   untrammelled,   and    State 
regulation,  except  local,  is  void. 

Approved  in  Western  Union  Tel.  Co.  v.  Kansas,  216  U.  S.  29,  54  L.  Ed. 
367,  30  Sup.  Ct.  190,  holding  State  tax  on  property  of  telegraph  com- 
pany was  realty  tax  on  interstate  commerce,  and  void;  Shepard  v. 
Northern  Pac.  Ry.  Co.,  184  Fed.  770,  and  Simpson  v.  Shepard,  230  U.  S. 
401,  Ann.  Gas.  1916A,  18,  48  L.  B.  A.  (N.  S.)  1151,  57  L.  Ed.  1542,  33 
Sup.  Ct.  729,  both  refusing  to  sustain  Minnesota  railroad  rates;  In  re 
Hennick,  5  Mackey  (D.  C),  500,  and  Crenshaw  v.  Arkansas,  227  U.  S. 
399,  57  L.  Ed.  568,  33  Sup.  Ct.  294,  both  holding  tax  on  drummer  solicit- 
ing for  nonresident  house  void;  Norfolk  etc.  Ry.  Co.  v.  Sims,  191  U.  S. 
450,  48  L.  Ed.  258,  24  Sup.  Ct.  151,  holding  unconstitutional  license  tax 
of  N.  C.  Laws  1901,  p.  116,  §  52,  upon  all  engaged  in  sewing-machines, 
as  applied  to  shipment  of  machine  into  State;  Haskell  v.  Cowham,  187 
Fed.  408,  109  C.  C.  A.  235,  refusing  to  sustain  Oklahoma  statute  pro- 
hibiting exportation  of  natural  gas;  Butler  Bros.  Shoe  Co.  v.  United 
States  Rubber  Co.,  156  Fed.  17,  84  C.  C.  A.  167,  holding  New  Jersey 
company  selling  rubber  goods  to  Colorado  was  engaged  in  interstate 
commerce;  Minneapolis  Brewing  Co.  v.  McGillivray,  104  Fed.  268,  hold- 
ing unconstitutional  S.  D.  Sess.  Laws  1897,  c.  72,  imposing  wholesale 
liquor  license  upon  dealers,  exempting  therefrom  local  dealers  paying 
lesser  manufacturer's  license;  Moog  v.  State,  145  Ala.  88,  41  South. 
169,  holding  State  cannot  prohibit  soliciting  of  liquor  orders  in  dry 
territory;  Stubbs  v.  People,  40  Colo.  427,  122  Am.  St.  Rep.  1068,  13 
Ann.  €a£.  1025,  11  L.  B.  A.  (N.  S.)  1071,  90  Pac.  1117,  holding  State 
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cannot  prohibit  importation  of  doeked-tailed  horses;  State  v.  Batter- 
field  Livestock  Co.^  17  Idaho,  447,  1S4  Am.  St.  Rep.  263,  26  L.  B.  A. 
(N.  S.)  1224,  106  Pac.  457,  holding  tax  on  sheep  brought  in  from  other 
State  for  grazing  is  void;  State  v.  Eckenrode,  148  Iowa,  184,  192,  127 
N.  W.  60,  63,  holding  State  pure  food  law  has  no  jurisdiction  over 
packages  shipped  into  State ;  State  v.  Hanaphy,  117  Iowa,  19,  90  N.  W. 
602,  holding  Iowa  Code,  §  2382,  punishing  persons  aiding  in  distributing 
liquor,  inapplicable  to  traveling  salesman  for  Illinois  liquor  merchant; 
Commonwealth  v.  Petranich,  183  Mass.  219,  66  N.  E.  808,  holding  uncon- 
stitutional Mass.  Rev.  Laws,  c.  100,  §  1,  prohibiting  sale  of  liquor  with- 
oat  license  excepting  sale  by  manufacturers  of  "native  wines";  State 
V.  Zophy,  14  S.  D.  125,  86  Am.  St.  Rep.  745,  84  N.  W.  393,  holding 
unconstitutional  S.  D.  Sess.  Laws  1897,  c.  72,  imposing  liquor  tax  on 
nonresident  dealers,  while  subjecting  residents  to  lesser  manufacturer's 
license;  I.  M.  Darnell  &  Son  v.  City  of  Memphis,  116  Tenn.  442,  95 
S.  W.  820,  upholding  tax  on  logs  brought  in  from  another  State;  State 
V.  Peet,  80  Vt.  457,  ISO  Am.  St.  Rep.  998,  14  L.  R.  A.  (N.  S.)  677,  68 
AtL  664,  holding  State  cannot  prohibit  shipment  of  calves  less  than 
four  weeks  old;  Pickard  v.  Pullman  Southern  Car  Co.,  117  U.  S.  49, 
29  L.  Ed.  790,  6  Sup.  Ct.  642,  holding  State  tax  on  sleeping-cars  void 
as  to  interstate  transportation;  Fecheimer  v.  Louisville,  84  Ky.  312,  2 
S.  W.  68,  State  v.  Rankin,  11  S.  D.  149,  76  N.  W.  301,  Ex  parte  Rollins, 
80  Va.  319,  and  Robbins  v.  Shelby  Taxing  Dist.,  120  U.  S.  493,  30  L.  Ed. 
696,  7  Sup.  Ct.  594,  all  holding  State  tax  on  drummers  for  nonresident 
business  houses  void;  Philadelphia  etc.  Steamship  Co.  v.  Pennsylvania, 
.  122  U.  S.  346,  SO  L.  Ed.  1205,  7  Sup.  Ct.  1125,  holding  State  tax  on 
gross  receipts  of  steamship  company,  derived  from  foreign  and  inter- 
state transportation,  void;  Scott  v.  Donald,  165  U.  S.  94,  41  L.  Ed.  643, 
17  Sup.  Ct.  270,  and  Bowman  v.  Chicago  etc.  Ry.  Co.,  125  U.  S.  508, 
SI  L.  Ed.  715,  8  Sup.  Ct.  1066  (dissenting  opinion  in  125  U.'  S.  517, 
518,  31  L.  Ed.  718,  8  Sup.  Ct.  711),  both  holding  statute  regulating 
importation  of  intoxicating  liquors  within  State  void;  Leloup  v.  Port 
of  Mobile,  127  U.  S.  648,  32  L.  Ed.  314,  8  Sup.  Ct.  138,  holding  city 
license  tax  on  interstate  telegraph  company  void;  Leisy  v.  Hardin,  135 
U.  S.  108,  84  L.  Ed.  132, 10  Sup.  Ct.  684  (dissenting  opinion  in  135  U.  S. 
147,  34  L.  Ed.  145,  10  Sup.  Ct.  697),  holding  State  statute  prohibiting 
sale  of  intoxicating  liquors  void  as  to  sale  in  original  imported  pack- 
ages; Mobile  etc.  R.  Co.  v.  Sessions,  28  Fed.  594,  holding  State  regula- 
tion of  interstate  freight  rates  void;  In  re  Barber,  39  Fed.  650,  holding 
statute  prohibiting  sale  of  meat,  unless  inspected  within  State  before 
slaughter,  void ;  United  States  v.  Hopkins,  82  Fed.  537,  holding  livestock 
exchange  an  illegal  monopoly  under  Federal  statute;  Ames  v.  People, 
25  Colo.  510,  511,  55  Pac.  726,  holding  State  tax  on  peddlers  of  goods 
manufactured  outside  State  void;  BuJlard  v.  Northern  Pac.  R.  R.  Co., 
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10  Mont.  180,  11  L.  B.  A.  250,  25  Pac.  122,  holding  Federal  statute 
prohibiting  discrimination  b}^  common  carriers  valid ;  Lumberville  Bridge 
Co.  V.  Board  of  Assessors,  56  N.  J.  L.  534,  25  L.  R.  A.  137,  26  Atl.  713, 
holding  State  tax  on  corporation  engaged  in  interstate  business  valid; 
Singer  Mfg.  Co.  v.  Hardee,  4  N.  M.  177  (682),  16  Pac.  607,  holding 
State  statute  prescribing  conditions  for  foreign  corporations  doing  busi- 
ness there  void;  dissenting  opinion  in  Adams  Express  Co.  v.  Ohio,  165 
U.  S.  234,  41  L.  Ed.  700,  17  Sup.  Ct.  314,  majority  holding  property 
of  corporations  engaged  in  interstate  commerce,  taxable  by  State  where 
situated ;  dissenting  opinion  in  Vance  v.  Vandercook  Co.,  170  U.  S.  465, 
42  L.  Ed.  1110,  18  Sup.  Ct.  684,  majority  holding  State  regulation  of 
importation  of  liquors  void;  dissenting  opinion  in  Cox  v.  Texas,  202 
U.  S.  452,  50  L.  Ed.  1102,  26  Sup.  Ct.  671,  majority  upholding  Tex. 
Rev.  Civ.  St.,  art.  5060  et  seq.,  taxing  liquor  dealers  and  exempting 
wines  produced  from  domestic  grapes  while  in  hands  of  manufacturers ; 
dissenting  opinion  in  Pabst  Brewing  Co.  v.  Crenshaw,  198  U.  S.  44,  49 
L.  Ed.  936,  25  Sup.  Ct.  552,  majority  upholding  State  statute  imposing 
inspection  fee  on  beer  shipped  from  other  States;  dissenting  opinion 
in  Austin  v.  Tennessee,  179  U.  S.  374,  45  L.  Ed.  238,  21  Sup.  Ct.  144, 
majority  affirming  conviction  for  selling  cigarettes  against  Tenn.  Act 
1897,  c.  30,  which  act  was  valid  as  police  regulation. 

Distinguished  in  Savage  v.  Jones,  225  U.  S.  525,  56  L.  Ed.  1191,  32 
Sup.  Ct.  715,  upholding  tax  for  inspection  of  concentrated  foodstuffs; 
Cox  V.  Texas,  202  U.  S.  451,  50  L.  Ed.  1101,  26  Sup.  Ct.  671,  upholding 
Tex.  Rev.  Civ.  Stats.  1895,  art.  5060  et  seq.,  taxing  liquor  dealers  and 
exempting  wines  produced  from  domestic  grapes  while  in  hands  of 
manufacturer;  City  of  Newport  v.  Wagner,  168  Ky.  648,  182  S.  W. 
837,  holding  Ohio  company  selling  goods  in  Kentucky  could  be  taxed; 
Commercial  Milling  Co.  v.  Western  Union  Tel.  Co.,  151  Mich.  432,  115 
N.  W.  699,  holding  State  may  make  telegraph  company  liable  for  actual 
loss  sustained;  St.  Louis  Gunning  Advertisement  Co.  v.  City  of  St. 
Louis,  235  Mo.  160,  137  S.  W.  947,  upholding  ordinance  of  St.  Louis 
providing  for  height  of  billboards;  Chicago  etc.  Ry.  Co.  v.  Beatty,  34 
Okl.  332,  42  L.  R.  A.  (N.  S.)  984,  126  Pac.  738,  holding  State  may 
prescribe  penalty  of  one  dollar  per  day  for  failure  of  carrier  to  furnish 
cars ;  State  v.  J.  W.  Kelly  &  Co.,  123  Tenn.  575,  135  S.  W.  1016,  holding 
State  may  regulate  trade  of  liquor  within  its  boundaries;  Emert  v. 
Missouri,  156  U.  S.  322,  39  L.  Ed.  438,  15  Sup.  Ct.  374,  holding  non- 
discriminating State  tax  on  peddlers  of  domestic  and  imported  goods 
valid;  Louisville  etc.  R.  R.  Co.  v.  Kentucky,  161  U.  S.  700,  40  L.  Ed. 
859,  16  Sup.  Ct.  723,  holding  State  prohibition  against  pooling  among 
competing  common  carriers  valid;  Jamieson  v.  Indiana  Natural  Gas 
etc.  Co.,  128  Ind.  581,  12  L.  R.  A.  661,  28  N.  E.  84  (dissenting  opinion 
in  128  Ind.  590,  12  L.  R.  A.  66S,  28  N.  E.  87),  holding  State  regulation 
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of  transportation  of  natural  gas  in  pipes  valid;  Myers  v.  Baltimore 
County,  83  Md.  389,  55  Am.  St.  Rep.  352,  34  L.  B.  A.  311,  35  Atl.  145, 
holding  tax  on  cattle  brought > within  State  for  sale  and  export  valid; 
People  V.  Lyng,  74  Mich.  690,  42  N.  W.  142,  holding  tax  on  goods 
brought  within  State  for  sale  in  original  packages  valid ;  Waterbury  v. 
Newton,  50  N.  J.  L.  539,  14  Atl.  607,  holding  statute  prohibiting  sale 
of  colored  oleomargarine  valid  fts  to  sale  in  original  imported  pack- 
ages; Bagg  V.  Wilmington  etc.  R.  R.  Co.,  109  N.  C.  283,  284,  26  Am. 
St.  Bep.  573,  574,  14  L.  R.  A.  598,  14  S.  E.  81,  holding  State  statute 
requiring  railroads  to  ship  freight  within  five  days  valid;  Providence 
Coal  Co.  V.  Providence  etc.  R.  R.  Co.,  15  R.  I.  310,  4  Atl.  397,  holding 
State  statute  prohibiting  railroad  discrimination  valid  as  to  interstate 
traflBc;  Gulf  etc.  Ry.  Co.  v.  Dwyer,  75  Tex.  579,  16  Am.  St.  Rep.  928, 

7  L.  R.  A.  479,  12  S.  W.  1002,  holding  State  statute  imposing  penalty 
on  railroads  refusing  to  deliver  freight  on  payment  of  charges  valid. 

Constitutionality    of    State   regulations   of    interstate    commerce. 
Note,  27  Am.  St.  Rep.  550,  658,  563. 

Police  power  cannot  control  inhibitions  of  Federal  Oonstitntion,   or 
powers  of  Federal  government. 

Approved  in  Bowman  v.  Chicago  etc.  Ry.  Co.,  125  U.  S.  495,  31  L.  Ed. 
710,  8  Sup.  Ct.  704,  holding  statute  regulating  importation  of  intoxicat- 
ing liquors  within  State  void;  Brennan  v.  Titusville,  153  U.  S.  300,  38 
L.  Ed.  722,  14  Sup.  Ct.  832,  holding  State  tax  on  nonresident  dnimmers 
void;  Vandercook  Co.  v.  Vance,  80  Fed.  788,  and  Donald  v.  Scott,  67 
Fed.  857,  both  holding  statute  prohibiting  importation  of  liquors  by 
citizens  of  State  void;  Graffty  v.  Rushville,  107  Ind.  509,  57  Am.  Rep. 
134,  8  N.  E.  612,  holding  tax  on  peddlers  of  imported  goods  void ;  State 
V.  Lichtenstein,  44  W.  Va.  101,  28  S.  E.  754,  holding  tax  on  solicitor 
for  orders  for  liquors  to  be  shipped  from  outside  State  void. 

Distinguished  in  Mugler  v.  Kansas,  123  U.  S.  663,  31  L.  Ed.  211, 

8  Sup.  Ct.  298,  holding  State  prohibition  of  manufacture  and  sale,  within 
its  limits,  of  intoxicating  liquors  valid;  Plumley  v.  Massachusetts,  155 
U.  S.  470,  39  L.  Ed.  226,  15  Sup.  Ct.  157,  holding  State  regulation  of 
sale  of  oleomiargarine,  to  prevent  fraud,  valid;  Western  Union  Tel.  Co. 
V.  James,  162  U.  S.  654,  40  L.  Ed.  1106,  16  Sup.  Ct.  935,  holding  State 
regulation  of  telegraph  companies  valid  as  to  dispatches  coming  from 
without  the  State. 

Injunction  against  collection  of  illegal  taxes.    Note,  22  L.  R.  A. 
700. 

Taxation  of  corporate  franchises.     Note,  57  L.  R.  A.  79. 

Corporate  taxation  and  the  commerce  clause.    Note,  .60  L.  R.  A. 
649. 
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116  U.  8.  461-472,  29  L.  Ed.  688,  6  Sap.  Ot.  442,  LONDON  AS8T7SANOB 
CO.  ▼.  DBEKNEN. 

Agreement  to  pay  money  Into  finn  to  be  incorpoiated  does  not  give 
Inteiest  in  property  unless  intended. 

Approved  in  In  re  Hirth,  189  Fed.  927,  holding  claim  cannot  be 
asserted  against  bankrupt  partner  without  first  having  accounting; 
Lovejoy  v.  -Bailey,  214  Mass.  150,  101  *N.  E.  68,  allowing  accounting  of 
partnership  property. 

Undivided  interest  of  insured  as  complete  or  full  ownership.  Note, 
18  L.  R.  A.  483. 

Formation  of  partnership  or  change  in  x)ersonnel  of  firm  as  affect- 
ing change  of  title  or  ownership  within  provision  of  pdlicy. 
Note,  21  L.  R.  A.  (N.  S.)  444. 

Effect  of  agreement  to  share  profits  to  create  partnership.  Note, 
18  L.  R.  A.  (N.  S.)  972, 1061. 

Agreement  to  share  profits  and  losses  in  business  as  a  partnership. 
Note,  19  E.  R.  0.  321. 

Persons  cannot  be  made  partners,  inter  sese,  when  tbeir  intention  is 
contra. 

Approved  in  Rogers  v.  Lawton,  162  Fed.  206,  holding  leasing  of  farm 
with  agreement  to  share  profits  does  not  constitute  partnership;  Cannon 
V.  Brush  Elec.  Co.,  96  Md.  469,  94  Am.  St.  Rep.  688,  54  Atl.  130,  holding 
where  consolidated  corporation  formed  from  two  nonresident  corpora- 
tions, l^ally  speaking,  rights  of  consolidation  stockholders  governed  by 
supposed  charter,  not  by  rules  of  partnership;  Baker  v.  Safe  Deposit 
etc.  Trust  Co.,  90  Md.  759,  78  Am.  St.  Rep.  470,  45  Atl.  1031,  holding 
no  partnership  created  by  arrangement  of  father  and  sons,  he  putting 
in  all  the  capital,  they  to  share  only  in  net  profits  after  debt  paid; 
Jacobson  v.  McCuUough,  113  Minn.  339, 129  N.  W.  762,  holding  evidence 
showed  that  partnership  existed;  Duden  v.  Maloy,  63  Fed.  188,  116 
C.  C.  A.  119,  arguendo. 

Intent  as  essential  to  creation  of  partnership.  Note,  Ann.  Oas. 
1916E,  440. 

Alienation  by  or  to  partner  or  joint  owner  as  change  in  title  or 
interest  within  condition  in  fire  insurance  policy.  Note,  Ann. 
Gas.  1916B,  953. 

116  U.  8.  472-473,  29  L.  Ed.  696,  6  Snp.  Ot  644,  PENNBYIiVANIA  S.  S. 
OO.  V.  ST.  LOUIS  ETC.  S.  R.  CO. 

Not  cited. 
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116  U.  8.  474,  482,  29  L.  Ed.  687,  6  Sap.  Ot.  6i4^  UNITED  STATES  ▼. 
BEDOSAVE. 

Act  of  1882,  dlBchargfng  iiay»l  graduates  not  needed,  applied  prospec- 
tlyely,  not  to  eiriirtiTig  graduates. 

Distinguished  in  Crenshaw  v.  United  States,  134  U.  S.  109,  3S  L.  Ed. 
829,  10  Sup.  Ct.  434,  holding  this  statute  valid,  and  applicable  to  naval 
cadet  on  sea  duty  not  yet  fully  graduated. 

116  17.  S.  483-485,  29  L.  Ed.  700,  6  Sup.  Ot.  449,  UNITED  STATES  v.  FEE- 
KINS. 

(Iradnate  cadet  engineer  is  officer  in  navy,  not  subject  to  discharge 
wltlLOut  cause. 

Approved  in  In  re  Miller,  6  Mackey  (D.  C),  512,  upholding  act  of 
Congress  of  January  16,  1883,  establishing  civil  service  commission; 
United  States  v.  McCrory,  91  Fed.  296,  33  C.  C.  A.  515,  holding  letter- 
carriers  in  postal  service  officers  of  United  States. 

Who  are  public  officers.    Note,  17  L.  B.  A.  248. 

Ckmgress  may  restrict  removal  of  officers  whom  it  has  authorized  execu- 
tive heads  to  appoint. 

Approved  in  Butler  v.  White,  83  Fed.  582,  enjoining  removal  of 
revenue  officers  protected  by  Civil  Service  Act;  State  v.  Denny,  118 
Ind.  407,  4  L.  B.  A.  87,  21  N.  E.  261 ;  State  v.  Denny,  118  Ind.  466,  4 
L.  R.  A.  74,  21  N.  E.  279,  Moll  v.  Shisa,  61  La.  Ann.  292,  25  South.  142, 
and  State  v.  Moores,  55  Neb.  527,  41  L.  R.  A.  689,  76  N.  W.  190, 
arguendo. 

116  17.  S.  485-491,  29  L.  Ed.  701,  6  Sup.  Ot.  472,  LAUaHLIN  v.  DISTBIOT 
OF  OOLUMBIA. 

Notice  to  treasurer  of  board  to  stop  payment  on  certificates  held  in- 
sufficient. 

Approved  in  Gleason  v.  District  of  Columbia,  127  U.  S.  135,  138,  32 
L.  Ed.  93,  94,  8  Sup.  Ct.  1119,  1121,  disallowing  recovery  under  similar 
conditions. 

Priority  between  equities  in  case  of  act  or  omission  due  to  negli- 
gence or  misplaced  confidence.    Note,  10  E.  R.  0.  532. 

116  V.  8.  491-499,  29  L.  Ed.  703,  6  Sup.  Ot.  486,  DUNPHT  v.  BTAN. 
Denial  of  contract  effectually  sets  up  plea  of  statute  of  frauds. 
Approved  in  Franklin  v.  Matoa  Gold  Min.  Co.,  158  Fed.  948,  14  Ann. 
Oas.  302,  16  L.  R.  A.  (N.  S.)  381,  86  C.  C.  A.  145,  holdin;^  action  of 
damages  will  not  lie  for  breach  of  contract  void  account  of  statute  of  ^ 
Xm— 16 
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frauds;  Hamilton  v.  Thirston,  93  Md.  220,  48  Atl.  711,  holding  cate- 
gorical denial  of  uncle's  oral  contract  to  devise  one-third  of  estate 
of  realty  and  personalty  to  plaintiff  sufficient  to  raise  statute  of  frauds ; 
McDonald  v.  Yungbluth,  46  Fed.  837,  Buhl  v.  Stephens,  84  Fed.  926, 
Feeney  v.  Howard,  79  Cal.  532,  635, 12  Am.  St.  Rep.  167,  170,  4  L.  R.  A. 
829,  830,  21  Pac.  987,  988,  and  Salomon  v.  McRae,  9  Colo.  App.  26,  47 
Pac.  410,  all  allowing  such  defense  under  denial. 

Necessity  of  pleading  statute  of  frauds  specially,  where  defendant 
denies  contract.    Note,  Ann.  Oas.  1912D,  47,  48. 

Necessity  of  pleading  statute  of  frauds.    Note,  49  L.  R.  A.  (N.  S.) 
20. 

Contract,  void  by  statute,  is  not  enforceable,  directly  or  collaterally. 

Approved  in  Jones  v.  Patrick,  140  Fed.  405,  verbal  agreement  to 

co-operate  in  finding  purchaser  at  advanced  price  for  mine  on  which 

defendant  held  option  and  to  share  in  profits  is  not  within  statute  of 

frauds. 

Money  paid  on  contract,  void  imder  statote  of  ftrands,  is  recoverable 
on  Implied  promise. 

Approved  in  Gazzam  v.  Simpson,  114  Fed.  73,  52  C.  C.  A.  19,  holding 
plaintiff  suing  on  void  oral  contract  to  vote  stock  to  plaintiffs  cannot 
recover  money  advanced  on  implied  contract  to  return. 

Money  paid  for  land,  under  void  oral  promise  to  sell  defendant,  cannot 
be  recovered  on  assumpsit. 

Approved  in  McElroy  v.  Swope,  47  Fed.  386,  holding  similar  contract 
within  statute  of  frauds ;  Beulah  Marble  Co.  v.  Mattice,  22  Colo.  557,  45 
Pac.  436,  arguendo. 

Distinguished  in  Walters  v.  McGuigan,  72  Wis.  157,  39  N.  W.  382, 
holding  terms  of  contract  are  not  strained  to  bring  within  statute  of 
frauds. 

Statute  of  frauds,  cannot  be  relaxed  to  protect  one  purchasing  land, 
under  void  oral  agreement  to  seU. 

Approved  in  Griffith  v.  Cook,  74  W.  Va.  454,  82  S.  E.  256,  and  Williams 
v.  Renza,  4  Alaska,  163,  both  holding  oral  contract  to  purchase  land  and 
convey  to  third  party  was  void;  McDaniel  v.  Hutcherson,  136  Ky.  419, 
124  S.  W.  386,  holding  oral  contract  to  furnish  home  during  lifetime  was 
void;  Eleiberry  v.  Sexton,  61  Fla.  167,  54  South.  593,  holding  sale  of 
standing  timber  is  contract  within  statute  of  frauds;  In  re  Bennett,  115 
Minn.  349,  37  L.  R.  A.  (N.  S.)  531, 132  N.  W.  311,  holding  having  broker's 
interest  in  land  is  not  part  performance;  Sprague  v.  Kimball,  213  Mass. 
384;  Ann.  Gas.  1914A,  431,  45  L.  R.  A.  (N.  S.)  962,  100  N.  E.  624, 
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holding  grant  of,  deed  with  restrictions  did  not  imply  that  deeds  cover- 
ing other  lots  would  contain  same  restrictions;  Mancuso  v.  Rosso,  81 
Neb.  789,  116  N.  W.  680,  holding  writing  of  letter  to  determine  price 
is  not  such  part  performance  as  will  remove  case  out  of  statute; 
Henrikson  v.  Henrikson,  143  Wis.  322,  33  L.  R.  A.  (N.  S.)  534,  127 
N.  W.  966,  holding  one  making  improvements  on  land  under  void  oral 
agreement  to  convey  will  be  protected  in  his  rights;  Fideler  v.  Norton, 
4  Dak.  272,  30  N.  W.  134,  part  performance  takes  case  out  of  statute 
if  it  will  be  fraud  on  plaintiff  not  to  carry  it  out;  McMillen  v.  Pratt, 
89  Wis.  631,  62  N.  W.  594,  no  action  for  damages  lies  for  breach  of 
oral  agreement  for  partnership  to  buy  land ;  Seymour  v.  Cushway,  100 
Wis.  592,  69  Am.  St.  Rep.  960,  76  N.  W.  773,  fraud  is  not  established 
by  mere  breach  of  oral  contract  for  partnership  to  buy  standing  timber ; 
dissenting  opinion  in  Boone  v.  Coe,  153  Ky.  238,  51  L.  R.  A.  (N.  S.) 
907,  154  S.  W.  902,  majority  holding  damages  cannot  be  obtained  for 
breach  of  oral  contract  to  lease  land. 

What  amounts  to  a  contract  for  the  sale  of  land  within  the  mean- 
ing of  the  statute  of  frauds.    Note,  102  Am.  St.  Rep.  236. 

Validity  of    parol    partnership    for    dealing    in    lands.    Note,  16 
L.  R.  A.  745. 

Miscellaneous.  Cited  in  Stevens  v.  McChrystal,  150  Fed.  88,  80 
C.  C.  A.  39,  where  application  for  mining  claim  contested  and  later 
contest  dismissed  under  agreement  of  applicant  to  convey  claim  to  con- 
testant on  payment  of  sum  after  procurement  of  patent,  no  trust 
created;  Scribner  v.  Meade,  10  Ariz.  150,  85  Pac.  480,  holding  purchase 
of  land  under  agreement  to  convey  half  interest  did  not  constitute  pur- 
chaser trustee. 

116  17.   8.   49^-517,   29  L.   Ed.   706,   6   Sup.   Ot.   462,   OBERTEUFFER   ▼. 
ROBERTSON. 

By  act  of  1883,  coveringB  in  which  hosiery  packed,  are  not  dutiable! 
unless  in  invoice  price. 

Approved  in  Kimpton  v.  United  States,  165  Ted.  238,  holding  **  cov- 
erings" extends  to  containers  of  liquids;  United  States  v.  Hensel,  98 
Fed.  419,  39  C.  C.  A.  121,  holding  "paintings"  under  paragraph  454, 
Tariff  Act  1897,  do  not  include  frames  which  are  dutiable  under  para- 
graph 208,  not  as  ** coverings"  under  section  19,  Act  1890;  Badger  v. 
Cusimano,  130  U.  S.  42,  32  L.  Ed.  852,  9  Sup.  €t.  432,  duties  determined 
by  actual  market  value;  Saltonstall  v.  Russell,  152  U.  S.  630,  38  L.  Ed. 
677,  14  Sup.  Ct.  734,  conceded  as  applying  to  covering*  and  cost  of 
packing  berries;  Magone  v.  Rosenstein,  142  U.  S.  606,  35  L.  Ed.  1131, 
12  Sup.  Ct.  391,  and  Appeal  of  Slattery,  59  Fed.  451,  both  holding 
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boxes  containing  matches  not  dutiable;  United  States  v.  Thurber,  28 
Fed.  59,  boxes  for  matches  may  not  be  taxed  unless  used  for  some  other 
purpose  than  transportation;  Rosenstein  v.  Magone,  34  Fed.  121,  boxes 
containing  matches,  used  for  transportation  and  also  otherwise,  are 
not  dutiable;  Morris  v.  Cadwalader,  33  Fed.  246,  only  market  value  of 
g6ods  per  se  is  dutiable;  United  States  v.  Leggett,  66  Fed.  301,  302, 
13  C.  C.  A.  448,  glass  jars  are  not  unusual  coverings  of  Roquefort 
cheese,  and  are  not  dutiable  under  act  of  1890;  Roebling  v.  United 
States,  77  Fed.  602,  where  invoice  shows  something  not  dutiable  may 
be  included,  but  does  not  show  how  much  there  is,  no  reduction;  Rob- 
ertson V.  Frank,  132  U.  S.  26,  33  L.  Ed.  239,  10  Sup.  Ct.  8,  arguendo. 

Objection  to  charges  on  packing,  but  not  to  appr^dsement,  is  properly 
by  protest. 

Approved  in  Daloz  v.  United  States,  171  Fed.  278,  holding  duty  could 
not  be  assessed  on  amount  less  than  that  made  in  entry ;  Saltonstall  v. 
Russell,  152  U.  S.  633,  38  L.  Ed.  578,  14  Sup.  Ct.  736,  protest  must  be 
made  within  ten  days  of  decision  at  first  port  entered;  United  States 
v.  Passavant,  169  U.  S.  21,  42  L.  Ed.  646, 18  Sup.  Ct.  221,  charges  added 
to  dutiable  value  of  goods  may  be  attacked  by  protest;  Hermann  v. 
United  States,  84  Fed.  161,  though  appraisement  is  conclusive,  inclu- 
sion of  something  not  part  gf  market  price  may  be  re-examined  on 
protest. 

Necessity  and  sufficiency  of  grounds  in  notice  of  protest  required 
as  condition  of  recovering  unlawful  tax  paid.  Note,  36  L.  R.  A. 
(N.  S.)  483. 

116  17.  S.  517-529,  29  L.  Ed.  716,  6  Sup.  Ot.  475,  COE  ▼.  EBBOL. 

State  has  jurisdiction  of  persona  and  things  within  it,  not  belonging 
to  another  jurisdiction. 

Approved  in  State  v.  Fidelity  &  Deposit  Co.,  36  Tex.  Civ.  217,  80 
S.  W.  646,  following  rule;  Gulf  etc.  Ry.  Co.  v.  Texas,  204  U.  S.  413, 
51  L.  Ed.  546,  27  Sup.  Ct.  360,  holding  shipping  car  to  point  beyond 
original  terminal  point  but  within  same  State  is  not  interstate  com- 
merce so  as  to  remove  it  from  jurisdiction  of  railroad  commission  r 
Van  Blockline  v.  State  of  Tennessee,  117  U.  S.  179,  29  L.  Ed.  855,  6 
Sup.  Ct.  686,  lands  held  by  United  States  cannot  be  taxed  by  States. 

State  may  tax  personalty  therein  of  nonresideDt  also  taxed  elsewhere. 
Approved  in  State  v.  Fidelity  &  Deposit  Co.,  36  Tex.  Civ.  232,  80 
S.  W.  664,  following  rule;  Carstairs  v.  Cochran,  193  U.  S.  16,  48  L.  Ed. 
597,  24  Sup.  Ct.  318,  upholding  Maryland  statute  taxing  liquors  in 
bonded  warehouses  and  requiring  warehouseman  to  pay  taxes  and  givin<];- 
him  lien  on  property  therefor;  Kidd  v.  Alabama,  188  U.  S.  732,  47  L.  Ed. 
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672.  23  Sup.  Ct.  402,  upholding  Ala.  Code  1886,  §  453,  and  1896,  §  2911, 
taxing  railroad  stock,  exempting  stock  in  domestic  roads  and  others  that 
list  substantially  all  property  for  taxation;  Blackstone  v.  Miller,  188 
U.  S.  204,  205,  207,  47  L.  Ed.  445,  23  Sup.  Ct.  278,  279,  sustaining  New 
York  tax  under  Laws  1897,  o.  284,  on  transfer  under  will  of  Illinois 
testator  of  debts  due  decedent  from  New  York  firm;  Bristol  v.  Wash- 
ington County,  177  U.  S.  145,  44  L.  Ed.  707,  20  Sup.  Ct.  590,  holding 
investments  made  for  nonresident  by  resident  agent  employed  to  invest 
money  making  loans  payable  at  office,  returning  mortgages  subject  to 
State  taxation;  Ruckgaber  v.  Moore,  104  Fed.  950,  holding  bequest 
by  nonresident  alien  to  nonresident  alien  daughter  of  stock  and  bonds 
not  taxable  under  section  29,  War  Revenue  Act  1898;  Denver  v. 
Hobbs  Estate,  58  Colo.  228,  144  Pae.  877,  refusing  to  allow  tax  on 
%tock  of  corporation;  Buck  v.  Beach,  164  Ind.  50,  108  Am.  St.  Jtep. 
272,  71  N.  E.  968,  applying  rule  to  taxation  of  notes;  Judy  v.  Beck- 
with,  137  Iowa,  32,  15  Ann.  OsM.  890,  15  L.  R.  A.  (N.  S.)  142,  114 
N.  W.  568,  upholding  tax  on  shares  of  stock  of  foreign  corporation; 
Hudson  V.  Miller,  10  Kan.  App.  536,  63  Pac.  23,  sustaining  Oklahoma 
tax  on  nonresident's  cattle  in  county  where  kept;  Commonwealth  v. 
Union  etc.  Transit  Co.,  118  Ky.  141,  80  S.  W.  492,  upholding  Ky.  Stats. 
1903,  §  4020,  taxing  personalty  of  domestic  corporation,  as  to  corpora- 
tion owning  cars  outside  of  State,  though  corporation  owning  cars  in 
use  out  of  State  is  not  taxed  therewith  in  State;  Oeneral  Electric  Co. 
V.  Board  of  Assessors,  121  La.  122,  46  South.  125,  holding  debts  due  on 
open  account  to  nonresident  are  taxable  by  State;  Griggsry  Construc- 
tion Co.  V.  Tax  Collector,  108  La.  439,  32  South.  400,  holding  personal 
property  taxed  in  Texas  also  taxable  in  Louisiana;  Corry  v.  Baltimore 
City,  96  Md.  322,  53  Atl.  943,  sustaining  tax  on  shares  of  transporta- 
tion company  nonresident  of  Maryland,  Acts  1898,  c.  123,  preventing 
taxation  not  applying  to  nonresidents  of  State;  In  re  Rogers'  Estate, 
149  Mich.  308,  119  Am.  St.  Rep.  677,  11  L.  B.  A.  (N.  S.)  1134,  112 
N.  W.  933,  upholding  tax  on  mortgages  of  nonresident  decedent ;  Nathan 
V.  Spokane  Co.,  35  Wash.  33,  65  L.  R.  A.  336,  76  Pac.  523,  determining 
validity  of  Laws  1899,  p.  295,  §  12,  relating  to  taxation  of  goods  brought 
into  any  county  after  March  1st  of  each  year  to  be  sold  without  inten- 
tion of  engaging  in  permanent  trade;  Kelley  v.  Rhoads,  7  Wyo.  265, 
51  Pac.  600,  refusing  recovery  of  taxes  paid  under  Wyoming  act  of^ 
February  16, 1895,  subsequently  repealed,  on  sheep  being  driven  through 
State,  grazing  as  they  went;  Pullman's  Palace  Car  Co.  v.  Pennsylvania, 
141  U.  S.  23,  35  L.  Ed.  616,  11  Sup.  Ct.  878  (see  dissenting  opinion  in 
141  U.  S.  31,  35  L.  Ed.  619,  11  Sup.  Ct.  881),. foreign  railroad  corpora- 
tion may  be  taxed  on  capital  stock  on  ratio  of  mileage  within  State; 
Savings  &  Loan  Society  v.  Multnomah  County,  169  U.  S.  427,  42  L.  Ed. 
805,  18  Sup.  Ct.  394|  State  may  tax  mortgages  of  lands  therein,  though 
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owned  by  nonresidents;  Winkley  v.  Newton,  67  N.  H.  83,  35  L.  R.  A.  757, 
36  Atl.  612,  ice  belonging  to  nonresident,  awaiting  transportation  at 
indefinite  time,  may  be  taxed;  Kelley  v.  Rhoads,  7  Wyo.  265,  39  L.  R.  A. 
602,  51  Pac.  600,  sheep  grazing  in  State  may  be  taxed  though  returned 
for  assessment  to  another  State. 

Distinguished  in  Union  etc.  Transit  Co.  v.  Kentucky,  199  U.'*  S.  206, 
60  L.  Ed.  154,  26  Sup.  Ct.  36,  due  process  is  denied  Kentucky  corpora- 
tion by  tax  assessed  under  Ky  Stats.,  §  4020,  ,on  rolling  stock  perma- 
nently located  and  used  in  other  States;  Ex  parte  White,  228  Fed.  93, 
holding  United  States  army  officer  domiciled  at  army  post,  not  subject 
to  poll  tax;  Rockefeller  v.  O'Brien,  224  Fed.  662,  holding  one  living 
in  State  but  maintaining  permanent  residence  elsewhere  cannot  be  said 
to  be  resident  of  State ;  Ayer  &  Lord  Tie  Co.  v.  Keown,  122  Ky.  685, 
93  S.  W.  589,  holding  foreign  corporation  conducting  chief  office  in 
State  does  not  make  it  a  resident  thereof;  McKennon  v.  McFall,  127 
Tenn.  407,  155  S.  W.  162,  holding  shares  of  stock  of  Mississippi  bank 
are  not  taxable  in  Tennessee;  dissenting  opinion  in  Bacon  v.  Board  of 
State  Tax  Commrs.,  126  Mich.  42,  85  N.  W.  314,  majority  upholding 
Mich.  Comp.  Laws  1897,  §  3831,  including  in  taxable  personalty  goods 
and  chattels  belonging  to  inhabitants  of  Michigan,  though  situate  out- 
side State. 

Situs  of  personal  property  for  the  purpose  of  taxation.     Note,  62 
Am.  St  Rep.  449,  450,  451,  474,  475,  476. 

Taxation  of  property  in  two  States  as  double  taxation.    Note,  15 
Ann.  Ca4i.  896. 

Local  situs  within  State  of  nonresident's  tangible  personal  prop- 
erty for  taxation.    Note,  7  L.  R.  A.  (N.  S.)  704,  705,  706. 

Situs  of  debt  for  taxation  apart  from  creditor's  domicile.    Note, 
14  L.  R.  A.  (N.  S.)  494. 

Tax  on  property  in  different  States  as  double.    Note,  15  L.  R.  A. 
(N.  S.)  143. 

Situs,  as  between  different  States  or  countries,  of  personal  prop- 
erty for  tax  purposes.    Note,  L.  R.  A.  19150,  914. 

Ctoods  en  route  througli  a  State,  though  delayed  therein,  are  not  there 
taxable. 

Approved  in  State  ex  rel.  Abbott  v.  Judge,  44  La.  Ann.  777, 11  South. 
76,  law  requiring  different  coaches  for  colored  persons  is  void  as  to 
interstate  passengers. 

Distinguished  in  Union  Refrigerator  Transit  Co.  v.  Lynch,  18  Utah, 
389,  55  Pac.  642,  railway  cars,  leased  by  foreign  corporation,  may  be 
taxed,  though  engaged  in  interstate  commerce. 
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State  taxation  of  property  delayed  during  transit  between  States 
as  taxation  of  interstate  commerce.    Note^  5  Ann.  Cas.  1019. 

Ooods  collected  for  export  are  not  yet  exports  protected  against  State 
tax. 

Approved  in  Cornell  v.  Coyne,  192  U.  S.  428,  48  L.  Ed.  509,  24  Sup. 
Ct.  385,  upholding  imposition  under  act  of  June  6,  1896,  of  same  manu- 
facturing tax  on  filled  cheese  designed  for  export  as  other  filled  cheese; 
New  York  v.  Knight,  192  U.  S.  27,  48  L.  Ed.  327,  24  Sup.  Ct.  203, 
upholding  New  York -tax  on  cab  service  maintained  by  Pennsylvania 
Railroad  Company  separate  from  contract  of  railway  carriage;  Diamond 
Match  Co.  V.  Ontonagon,  188  U.  S.  93,  96,  47  L.  Ed.  400,  23  Sup.  Ct. 
270,  271,  holding  logs  cut  and  floated  to  boom  for  shipment  beyond 
State  while  at  boom  subject  to  State  taxation;  Kelley  v.  Rhoads,  183 
U.  S.  6,  47  L.  Ed.  362,  23  Sup.  Ct.  261,  holding  flock  of  sheep  driven 
from  Utah  to  Nebraska  subject  of  interstate  commerce,  and  not  tax- 
able under  Wyoming  law;  Diamond  Glue  Co.  v.  United  States  Glue 
Co.,  187  U.  S.  617,  47  L.  Ed.  333,  23  Sup.  Ct.  208,  holding  Wis.  Stats. 
1898,  §§  1770b,  4978,  requiring  foreign  corporations  to  file  charter,  applies 
to  corporation  contracting  to  operate  factory  whose  products  might  pos- 
sibly be  sent  beyond  State;  Utah  Power  etc.  Co.  v.  United  States,  230  Fed. 
337,  holding  United  States  land  in  Utah  cannot  be  condemned  under  right 
of  eminent  domain  conferred  by  Stafe;  Baltimore  &  0.  R.  Co.  v.  Darr, 
204  Fed.  754,  47  L.  E.  A.  (N.  S.)  4,  124  C.  C.  A.  565,  holding  engine 
and  tender  hauling  interstate  trains  between  two  points  was  enga<^ed 
in  interstate  commerce;  Texas  &  Pac.  Ry.  Co.  v.  Railroad  Commission, 
183  Fed.  1006,  holding  goods  shipped  from  points  in  Louisiana  to  New 
Orleans  for  export  were  under  jurisdiction  of  interstate  commerce  com- 
mission; United  States  v.  GeBdes,  131  Fed.  453,  454,  65  C.  C.  A.  320, 
holding  road  operated  wholly  in  State  and  connecting  with  interstate 
road  not  engaged  in  interstate  traflic  under  safety  appliance  act  where 
it  required  separate  bill  of  lading  for  through  freight;  Johnson  v. 
Southern  Pac.  Co.,  117  Fed.  471,  472,  54  C.  C.  A.  508,  holding  dining 
car  sidetracked  from  use  on  interstate  train  awaiting  another  interstate 
train  from  other  direction  not  engaged  in  interstate  traffic;  Chapman 
&  Dewey  Land  Co.  v.  Jonesboro  etc.  R.  Co.,  97  Ark.  310,  133  S.  W. 
1122,  holding  shipper  receiving  goods  over  branch  line  is  entitled  to 
rates  as  prescribed  by  railroad  commission;  Town  of  Fairbanks  v.  In- 
dependent Meat  Market,  4  Alaska,  151,  holding  town  of  Fairbanks  had 
no  power  to  tax  stock  of  meat  company  located  without  city  limits; 
Racine  Iron  Co.  v.  McCommons,  111  Ga.  544,  36  S.  E.  869,  holding 
interstate  commerce  clause  inapplicable  to  traveling  agent  for  nonresi- 
dent principal  receiving  goods  in  original  packages  to  exempt  him  from 
license  tax;  Charleston  etc.  Ry.  Co.  v.* Anchors,  10  Ga.  App.  326,  73 


116  U.  S.  517-529        NOTES  ON  U.  S.  REPORTS.  248 

S.  E.  553,  holding  party  engaged  in  repairing  track  of  interstate  carrier 
is  not  engaged  in  interstate  commerce;  Prairie  Oil  etc.  Co.  v.  Ehrhardt, 
244  111.  639,  91  N.  E.  682,  holding  oil  being  pumped  through  pipe  to 
another  State  not  subject  to  local  taxation;  Merchants'  Transf.  Co.  v. 
Board  of  Review,  128  Iowa,  740,  105  N.  W.  213,  merchandise  of  non- 
resident vendors  consigned  to  warehouseman  in  State  and  stored  to 
await  future  delivery  on  sales  is  assessable  by  local  authorities;  Louis- 
ville etc.  R.  Co.  V.  Ohio  Valley  Tie  Co.,  148  Ky.  723,  147  S.  W.  423, 
holding  goods  shipped  f.  o.  b.  Louisville  from  another  point  in  Ken- 
tucky are  intrastate  shipments,  even  though  shipped  out  of  State  after 
arrival  at  Louisville;  American  Express  Co.  v.  Miller,  104  Miss.  250, 
45  L.  B.  A.  (N.  S.)  120,  61  South.  307,  holding  liquor  shipped  from 
point  in  Louisiana  to  Mississippi  came  within  interstate  commerce; 
State  V.  S.  P.  Pond  Co.,  135  Mo.  App.  86,  115  S.  W.  506,  upholding 
prosecution  of  foreign  corporation  for  doing  business  without  filing 
articles;  State  v.  Missouri  Pac.  Ry.  Co.,  81  Neb.  23,  115  N.  W.  617, 
upholding  right  of  State  to  compel  railroad  to  construct  side-track  to 
grain  elevator;  Ames  v.  Kirby,  71  N.  J.  L.  446,  59  Atl.  560,  holding  anti- 
poolroom  statute  violated  by  keeping  resort  for  betting  by  telegraph 
with  persons  outside  of  State;  People  v.  Knight,  171  N.  Y.  359,  64 
N.  E.  153,  holding  N.  Y.  Laws  1896,  c.  908,  exempting  property  used 
in  interstate  commerce,  inapplicable  to  exempt  independent  cab  service 
maintained  by  interstate  carrier  at  terminus ;  Reid  v.  Southern  Ry.  Co., 
153  N.  C.  493,  69  S.  E.  619,  holding  designation  in  bill  of  lading  for 
shipment  to  other  State  does  not  constitute  same  interstate  shipment; 
Texas  etc.  Ry.  Co.  v.  Taylor,  103  Tex.  371,  126  S.  W.  1119,  Reid  v. 
Southern  Ry.  Co.,  150  N.  C.  760,  17  Ann.  Caa.  247,  64  S.  E.  877,  and 
Burlington  Lumber  Co.  v.  Southern  Ry.  Co.,  152  N.  C.  73,  67  S.  E.  169, 
all  holding  State  penalty  may  be  imposed  on  carrier  refusing  to  re- 
ceive freight;  Service  &  Wright  Lumber  Co.  v.  Sumpter  Valley  Ry. 
Co.,  67  Or.  88,  135  Pac.  547,  holding  question  whether  goods  delivered 
to  local  carrier  for  ultimate  exportation  constituted-  interstate  com- 
merce was  one  for  jury;  Clark  Bros.  Coal  etc.  Co.  v.  Pennsylvania  R. 
Co.,  241  Pa.  528,  88  Atl.  758,  holding  judgment  of  interstate  commerce 
commission  to  compel  carrier  to  furnish  cars  does  not  bar  right  to 
damages  for  previous  refusal;  American  Steel  etc.  Co.  v.  Speed,  110 
Tenn.  546,  100  Am.  St.  Bep.  814,  75  S.  W.  1042,  upholding  State  tax 
on  goods  shipped  from  outside  State  and  held  in  storage  to  await  later 
sales;  State  v.  International  etc.  Ry.  Co.,  31  Tex.  Civ.  222,  71  S.  W. 
996,  holding  cotton  shipped  from  Texas  point  to  another,  but  designed 
for  European  market,  not  subject  to  State  railway  commission's  regu- 
lation; dissenting  opinion  in  State  v.  Bixman,  162  Mo.  70,  62  S.  W. 
848,  majority  upholding  Mo.  Act  May  4,  1899,  requiring  inspection  of 
beer  and  malt  liquors  and  payment  of  fee  to  State;  United  States  v. 
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Knight,  156  U.  S.  13,  89  L.  Ed.  829,  15  Sup.  Ct.  254  (see  dissenting 
opinion  in  156  U.  S.  41,  39  L.  Ed.  339,  15  Sup.  Ct.  264),  affirming  60 
Fed.  310,  sugar  monopoly  not  inhibited  by  act  of  1890,  having  no  direct 
relation  to  interstate  commerce;  Cutting  v.  Florida  Ry.  Co.,  46  Fed. 
644,  shipment  to  agent  within  State  for  immediate  reshipment  is  inter- 
state commerce;  In  re  Greene,  52  Fed.  113,  act  of  1890  does  not  control 
combinations  merely  owning  distilleries  inyarious  States;  Dueber  Watch 
Case  etc.  Co.  v.  Howard  Watch  etc.  Co.,  66  Fed.  642,  14  C.  C.  A.  14, 
combination  whose  wares  may  be  sold  in  other  States  does  not  violate 
act  of  1890;  United  States  v.  Addy$ton  Pipe  etc.  Co.,  85  Fed.  297, 
46  L.  B.  A.  122,  29  C.  C.  A.  141,  contracts  in  restraint  of  soliciting 
order  for  sale  of  goods  to  be  brought  from  another  State  are  invalid 
nnder  act  of  1890;  United  States  v.  Boyer,  85  Fed.  434,  act  of  Con- 
gress, requiring  inspection  of  live  cattle  about  to  be  slaughtered  and 
then  exported,  is  void;  State  v.  Harrub,  95  Ala.  184,  186,  188,  36  Am. 
St  Bep.  199,  202,  203,  15  L.  B.  A.  764,  765, 10  South.  753,  754,  755,  State 
may  r^ulate  catching  and  exportation  of  oysters;  Bennett  v.  American 
Express  Co.,  83  Me.  242,  23  Am.  St.  Bep.  779,  13  L.  B.  A.  37,  22  Atl. 
161,  holding  game  being  taken  out  of  State  by  carrier  not  subject  to 
State  regulations;  Waterbury  v.  Newton,  50  N.  J.  L.  542,  14  Atl.  609, 
State  may  prohibit  sale-  of  oleomargarine,  though  sent  from  another 
State;  Honduras  Commercial  Co.  v.  State  Board  of  Assessors,  54 
N.  J.  L.  282,  23  Atl.  670,  license  tax  may  be  laid  on  corporation,  though 
it  has  power  to  engage  in  interstate  commerce;  Standard  Undergpround 
Cable  Co.  v.  Attorney  General,  46  N.  J.  £q.  275,  19  Am.  St.  Bep.  398, 
19  Atl.  735,  corporations  transacting  business  in  other  States  may  be 
taxed;  Matter  of  Pennsylvania  Tel.  Co.,  48  N.  J.  Eq.  93,  27  Am.  St. 
Bep.  464,  20  Atl.  847,  telephone  messages  to  other  States  cannot  be 
stopped  because  tax  is  not  paid;  Houston  Nav.  Co.  v.  Insurance  Co.  of 
North  America,  89  Tex.  6,  59  Am.  St.  Bep.  20,  30  L.  B.  A.  714,  .32 
S.  W.  890,  shipment  on  barge,  for  delivery  to  steamers,  to  be  carried 
without  State,  is  interstate  commerce;  Norfolk  etc.  B.  R.  Co.  v.  Com- 
monwealth, 93  Va.  752,  57  Am.  B/L  Bep.  829,  34  L.  B.  A.  106,  24 
S.  E.  838,  empty  coal  cars  en  route  for  another  State  are  subject  to 
Sunday  laws;  Chicago  etc.  Ry.  Co.  v.  Becker,  35  Fed.  886,  arguendo. 

Distinguished  in  United  States  v.  Great  Northern  Ry.  Co.,  145  Fed. 
439,  act  of  1893,  as  amended,  requiring  automatic  couplers  on  cars  of  in- 
terstate carriers,  applies  to  cars  of  interstate  railroad  at  all  times  while 
in  use  on  the  road;  Gibbs  v.  McNeeley,  118  Fed.  123,  60  L.  B.  A.  152,  55 
C.  C.  A.  70,  holding  unlawful  under  anti-trust  law  of  1890,  Washingtqn^ 
association  of  cedar  shingle  manufacturers  and  dealers  for  purpose  of 
controlling  production  and  prices;  Gulf  etc.  Ry.  Co.  v.  State,  97  Tex. 
286,  78  S.  W.  499,  construing  shipment  of  grain  from  outside  State  as  be- 
ing within  jurisdiction  of  State  railroad  commission;  State  v.  Peet,  80 
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Vt.  457,  459,  130  Am.  St.  Rep.  998,  14  JL  R.  A.  (N.  S.)  677,  68  Atl.  664, 
665,  holding  State  cannot  prohibit  exportation  of  calves  less  than  four 
weeks  old ;  Duluth  Superior  Milling  Co.  v.  Northern  Pac.  Ry.*  Co.,  152 
Wis.  541, 140  N.  W.  1101,  refusing  to  allow  State  to  exercise  jurisdiction 
over  shipment  from  without  to  within  State ;  Kelley  v.  Rhoads,  7 . Wyo. 
256,  257,  263,  79  Am.  St.  Rep.  904,  51  Pac.  596,  597,  599,  and  Kelley  v. 
Rhoads,  9  Wyo.  364,  87  Am.  St.  Rep.  967,  63  Pac.  939,  both  upholding  tax 
on  sheep  driven  across  State  of  Wyoming,  grazing  as  they  went,  though 
owner  claimed  to  be  driving  beyond  State  (reversed  in  188  U.  S.  6,  47 
L.  Ed.  359,  23  Sup.  Ct.  259) ;  dissenting  opinion  in  Cornell  v.  Coyne,  192 
U.  S.  438,  48  L.  Ed,  512,  24  Sup.  Ct.  389,  majority  upholding  imposition 
under  act  of  June  6,  1896,  of  same  manufacturing  tax  on  filled  cheese 
designed  for  export  as  other  fiUed  cheese;  dissenting  opinion  in  People 
V.  Knight,  171  N.  Y.  372,  64  N.  E.  158,  majority  upholding  tax  on 
cab  service  maintained  by  interstate  carrier  independent  from  carriage 
contract,  under  N.  Y.  Laws  1896,  c.  908,  exempting  interstate  com- 
merce franchises. 

Shipments  within  State  as  part  of  interstate  or  foreign  transporta- 
tion.   Note,  17  L.  R.  A.  643. 

When  logs  intended  for  exportation  pass  beyond  State's  power  of 
taxation.    Note,  13  L.  R.  A.  (N.  S.)  800. 

Goods  for  export,  at  depot  ready  for  shipment,  are  tazaUe  as  part  of 
general  mass  of  State  property. 

Approved  in  Bacon  v.  Illinois,  227  U.  S.  512,  516,  57  L.  Ed.  618,  620, 
33  Snp^  Ct.  299,  holding  eastern  shipment  of  grain  being  placed  in  grain 
elevator  in  Chicago  for  inspection  is  taxable  by  latter  State;  General 
Oil  Co.  V.  Crain,  209  U.  S.  229,  236,  52  L.  Ed.  764,  768,  28  Sup.  Ct.  475, 
holding  oil  gathered  at  distributing  point  in  Tennessee  is  subject  to 
State's  inspection  laws;  Delaware  etc.  R.  R.  Co.  v.  Pennsylvania,  198 
U.  S.  352,  49  L.  Ed.  1081,  25  Sup.  Ct.  669,  including  in  appraisement  of 
capital  stock  of  corporation  for  purposes  of  local  taxation,  value  of 
coal  mined  in  State  situated  in  another  State  and  there  awaiting  sale, 
illegal ;  Johnson  v.  Southern  Pac.  Co.,  196  U.  S.  22,  49  L.  Ed.  371,  25 
Sup.  Ct.  158,  dining-car  in  constant  use  is,  while  waiting  for  train  to 
be  made  up  for  interstate  trip,  within  Automatic  Coupler  Act  of  1893; 
Nordgard  v.  Marysville  etc.  Ry.  Co.,  218  Fed.  738,  739,  134  C.  C.  A. 
415,  Nordgard  v.  Marysville  etc.  Ry.  Co.,  211  Fed.  723,  and  Bay  v. 
Merrill  &  Ring  Lumber  Co.,  211  Fed.'  720,  all  holding  railroad  used  in 
transporting  logs  to  seaport  for  foreign  shipment  was  not  engaged  in 
interstate  commerce;  Clark  v.  United  States,  211  Fed.  918,  128  C.  C.  A. 
294,  holding  Congress  had  power  to  prohibit  mailing  of  lewd  books; 
United  States  v.  Chicago,  M.  &  P.  S.  Ry.  Co.,  197  Fed.  627,  holding 
employees  of  railroad  hauling  freight  from  intermediate  point  to  main 
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line  are  engaged  in  interstate  commerce  so  as  to  come  within  Hours  of 
Service  Act;  In  re  Conecuh  Pine  Lumber  &  Mfg.  Co.,  180  Fed.  251, 
holding  foreign  corporation  contracting  for  delivery  of  lumber  in  Ala- 
bama is  governed  by  laws  of  that  State ;  State  v.  Tennessee  etc.  Ry.  Co., 
188  Ala.  522,  66  South.  180^  holding  Tennessee  corporation  privileged 
to  do  business  in  Alabama  was  domestic  corporation  for  purposes  of 
taxation;  Brunner  v.  Mobile-Gulf  port  Lumber  Co.,  188  Ala.  251,  254, 
255,  66  South.  439,  440,  holding  foreign  lumber  company  ordering  lumber 
to  be  delivered  at  Mobile,  with  intention  of  exporting  same,  was  not 
engaged  in  interstate  commerce  so  as  to  avoid  complying  with  statute 
regarding  foreign  corporations ;  People  v.  Bacon,  243  111.  318,  44  L.  B.  A. 
(K.  S.)  586,  90  N.  E.  687,  holding  interstate  shipment  of  grain  halted  in 
intermediate  State  for  inspection  obtains  a  local  situs;  Central  Trust 
Co.  V.  Chicago  etc.  Ry.  Co.,  156  Iowa,  122,  135  N.  W.  728,  holding  ship- 
ment of  logs  to  central  point  in  State  for  inspection  before  exportation 
constituted  intrastate  shipment;  Johnson  v.  Bradley- Watkins  Tie  Co., 
120  Ky.  140,  85  S.'W.  727,  holding  personal  property  of  foreign  cor- 
poratioii.  awaiting  shipment  out  of  State  subject  to  taxation;  Oneida 
Farmers'  Shipping  Assn.  v.  St.  Joseph  etc.  Ry.  Co.,  90  Kan.  271,  277, 
133  Pac.  886,  888,  holding  shipper  may  recover  under  State  statute 
for  delay  of  shipment;  Larabee  Flour  Mills  Co.  v.  Missouri  etc.  Ry.  Co., 

74  Kan.  819,  88  Pac.  76,  holding  shipper  may  seek  relief  under  State 
statute  for  carrier's  refusal  to  furnish  cars;  Rees-Scott  Co.  v.  City  of 
New  Orleans,  124  La.  156,  49  South.  1012,  upholding  State  tax  on  ship- 
ment of  staves;  State  v.  Burlington  Lumber  Co.,  118  Minn.  333,  334, 
136  N.  W.  1034,  1035,  holding  logs  in  boom  awaiting  exportation  were 
subject  to  State  taxation;  State  v.  Taber  Lumber  Co.,  101  Minn.  189, 
13  L.  B.  A.  (N.  S.)  800,  112  N.  W.  215,  holding  logs  on  bank  of  lake 
awaiting  exportation  are  subject  to  State  taxation;  Pocomoke  Quano 
Co.  V.  Biddle,  158  N.  C.  215,  73  S.  E.  997,  holding  goods  shipped  into 
State  and  awaiting  sale  are  subject  to  State  taxation;  Lehigh  etc.  Coal 
Co.  V.  Borough  of  Junction,  75  N.  J.  L.  927,  928,  931,  932,  15  L.  B.  A. 
(N.  S.)  514,  68  Atl.  808,  809,  810,  holding  coal  stored  in  New  Jersey 
by  Pennsylvania  company  was  taxable  by  New  Jersey;  State  v.  Leary, 

75  N.  H.  462,  44  L.  B.  A.  (N.  S.)  457,  76  Atl.  194,  holding  company  in 
New  Hampshire  illegally  shipping  liquor  to  town  in  Massachusetts  was 
indictable ;  State  v.  J.  W.  Kelly  &  Co.,  123  Tenn.  564,  133  S.  W.  1013, 
holding  liquor  shipped  into  another  State  under  mail  order  is  under 
interstate  commerce;  Vansant,  Kitchen  &  Co.  v.  Commonwealth,  108 
Va.  138,  60  S.  E.  754,  holding  lumber  waiting  on  banks  of  stream  for 
exportation  was  taxable  by  Virginia;  Turpin  v.  Buigess,  117  U.  S.  506, 
507,  29  L.  Ed.  989,  6  Sup.  Ct.  836,  excise'  on  tobacco  before  removal 
from  factory  is  not  duty  on  exports ;  Philadelphia  etc.  Steamship  Co.  t. 
Pennsylvania,  122  U.  S.  346,  SO  L.  Ed.  1205,  7  Sup.  Ct.  1125,  State  tax 
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on  gross  receipts  of  steamer  running  between  States  is  void;  Kidd  v. 
Pearson,  128  U.  S.  24,  S2  L.  Ed«  851,  9  Sup.  Ct.  11,  State  may  prohibit 
manufacture  of  intoxicants,  even  for  export;  Lehigh  etc.  R.  R.  Co.  v. 
Pennsylvania,  146  U.  S.  202,  36  L.  Ed.  675,  12  Sup.  Ct.  808,  railroad 
may  be  taxed  on  local  business,  though  road  is  engaged  in  interstate 
comiherce ;  Burlington  Lumber  Co.  v.  Willetts,  118  lU.  664,  9  N.  E.  257, 
logs  kept  on  shore  for  several  years,  though  in  course  of  transporta- 
tion, may  be  taxed;  State  v.  Indiana  etc.  Oil  etc.  Min.  Co.,  120  Ind. 
578,  6  L.  B.  A.  582,  22  N.  E.  779,  State  cannot  prevent  export  of  natural 
gas;  Myers  v.  Baltimore  County,  83  Md.  389,  391,  55  Am.  St  Rep. 
852,  854,  84  L.  R.  A*  311,  812,  35  Atl.  145,  cattle  brought  to  yards  and 
kept  for  day  or  so,  and  sold  outside  of  State,  may  be  taxed;  Tredway 
V.  Riley,  32  Neb.  503,  506,  29  Am'.  St.  Rep.  452,  455,  49  N.  W.  270,  272, 
State  may  prohibit  manufacture  of  liquor  to  be  exported;  Lumberville 
Bridge  Co.  v.  State  Board  of  Assessors,  56  N.  J.  L.  636,  25  L.  R.  A. 
187,  26  Atl.  713,  allowing  license  fee  on  corporations,  irrespective  of 
its  business;  Rothermel  v.  Meyerle,  136  Pa.  St.  264,  9  L.  R.  A.  868, 
20  Atl.  687,  license  of  i>eddlers,  purchasing  with  intent  to  export,  is 
valid;  Kelley  v.  Rhoads,  7  Wyo.  263,  89  L.  R.  A.  601,  51  Pac.  599, 
livestock  brought  in  State  to  be  grazed  may  be  taxed;  dissenting  opin- 
ion in  Wabash  etc.  Ry.  Co.  t.  Illinois,  118  U.  S.  589,  80  L.  Ed.  255, 
7  Sup.  Ct.  20,  majority  holding  State  short-haul  law  void  as  to  inter- 
state commerce;  dissenting  opinion  in  People  v.  Hawkins,  157  N.  Y.  22, 
42  L.  R.  A.  499,  61  N.  E.  264,  majority  holding  law  requiring  convict 
labor  goods  to  be  so  labeled,  invalid. 

Distinguished  in  United  States  v.  Louisiana  etc.  Ry.  Co.,  234  U.  S. 
26,  58  L.  Ed.  1195,  34  Sup.  Ct.  741,  holding  "tap-lines"  owned  by 
lumber  people  are  common  carriers  entitled  to  joint  rates;  Simpson  v. 
Shepard,  230  U.  S.  401,  Ann.  Gas.  1916A,  18,  48  L.  R.  A.  (N.  S.)  1151, 
57  L.  Ed.  1542,  33  Sup.  Ct.  729,  refusing  to  sustain  statute  of  Minne- 
sota establishing  railroad  rates;  Texas  etc.  R.  R.  Co.  v.  Sabine  Tram 
Co.,  227  U.  S.  123,  67  L.  Ed.  447,  33  Sup.  Ct.  229,  holding  lumber  shipped 
to  Gulf  Port  in  Texas  to  be  loaded  on  foreign-going  ships  was  not 
within  jurisdiction  of  State;  United  States  v.  Union  Stock  Yard  etc. 
Co.,  226  U.  S.  304,  57  L.  Ed.  288,  33  Sup.  Ct.  83,  holding  corporation 
operating  stockyards  with  interstate  railroad  system  for  distributing 
stock  is  within  jurisdiction  of  interstate  commerce  commission;  Rail- 
road Commission  v.  Worthington,  225  U.  S.  110,  56  L.  Ed.  1009,  32  Sup. 
Ct.  663,  liolding  Ohio  railroad  commission  cannot  establish  coal  rates 
on  Lake  Erie;  Southern  Ry.  Co.  v.  Reid,  222  U.  S.  447,  56  L.  Ed.  264, 
32  Sup.  Ct.  146,  holding  State  cannot  penalize  carrier  for  refusal  to 
receive  freight;  Southern  Pacific  Terminal  Co.  v.  Interstate  Commerce 
Commission,  219  U.  S.  627,  55  L.  Ed.  820,  31  Sup.  Ct.  279,  holding  com- 
pany conducting  wharfage  business  at  seaport  town  is  within  juris- 
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diction  of  interstate  commerce  commission;  Thames  &  Mersey  Marine 
Ins.  Co.  V.  United  States,  217  Fed.  684,  and  Thames  etc.  Marine  Ins. 
Co.  v.  United  States,  237  U.  S.  25,  Ann.  Gas.  1915D,  1087,  59  L.  Ed.  823, 
35  Sup.  Ct.  496,  both  refusing  to  sustain  war  stamp  tax  when  required 
on  policies  covering  shipments  to  foreign  ports;  Pullman  Co.  v.  Linke, 
203  Fed.  1020,  holding  sleeping-car  en  route  from  Ohio  to  Washington 
was  not  subject  to  State  attachment;  dissenting  opinion  in  Nordgard 
V.  Marysville  etc.  Ry.  Co.,  218  Fed.  744,  134  C.  C.  A.  415,  majority 
holding  railroad  engaged  in  transporting  logs  to  seaport  for  foreign 
shipment  not  engaged  in  interstate  commerce. 

Constitutionality   of    State   regulations   of    interstate   commerce. 
Note,  27  Am.  St.  Rep.  552,  564. 

Imports,  still  in  original  packages,  axe  not  taxable;  otlieirwise,  if  at 
destination  and  not  discriminated  against. 

Approved  in  Pittsburg  etc.  Goal  Co.  v.  Bates,  40  La.  Ann.  228,  8  Am. 
St.  Rep.  521,  3  South.  644,  goods  from  other  States  may  be  taxed  before 
unloaded;  Titusville  v.  Brennan,  143  Pa.  St.  650,  24  Am.  St.  Rep.  584, 
14  L.  R.  A.  102,  22  Atl.  895,  city  ordinance,  forbidding  soliciting  with- 
out license,  is  valid  if  not  discriminating  against  other  States. 

When  nonresident's  tangible  personalty,  temporarily  within  State, 
is  taxable  as  not  being  in  transit.    Note,  10  Ann.  Oas.  65. 

Corporate  taxation  and  the  commerce  clause.    Note,  60  L.  R.  A. 
659,  660,  661. 

116  T7.  8.  62^638,  29  L.  Ed.  712,  6  Sup.  Ot.  481,  IRON  SILVER  MIN.  00. 
T^  OHEESliAN. 

Under  Revised  Statutes,  section  2322,  o^er  of  vein  may  follow  same 
outside  side-lines,  so  far  as  traceable. 

Approved  in  Stewart  Mining  Co.  v.  Ontario  Min.  Co.,  237  U.  S.  353, 
59  L.  Ed.  992,  35  Sup.  Ct.  610,  holding  right  to  follow  vein  outside 
claim  exists  only  where  apex  is  within  claim  limits ;  Montana  Min.  Co.  v. 
St.  Louis  Min.  etc.  Co.,  102  Fed.  435,  42  C.  C.  A.  415,  holding  trespass 
will  lie  for  taking  ore  from  adjoining  claim  from  vein  having  apex 
within  surface  lines  of  plaintiff's  claim;  Collins  v.  Bailey,  22  Colo. 
App.  163,  125  Pac.  548,  holding  evidence  failed  to  show  that  apex  of 
vein  was  located  on  defendant's  claim;  Hayes  v.  Lavagnino,  17  Utah, 
197,  53  Pac.  1033,  holding  under  acts  of  Congress,  July  26,  1866,  and 
May  10,  1872,  where  vein  appears  at  surface  valid  location  of  deep 
ledge  on  same  vein  may  be  made ;  Butte  etc.  Min.  Co.  v.  Societe  Anonjrme 
Des  Mines,  23  Mont.  192,  58  Pac.  113,  applying  rule  in  determining 
right  to  follow  vein;  dissenting  opinions  in  Bullion  etc.  Min.  Co.  v. 
Eureka  Hill  Min.  Co.,  5  Utah,  74,  86,  11  Pac.  535,  542,  and  South  £nd 
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Min.  Co.  V.  Tinney,  22  Nev.  63,  35  Pac.  105,  majority,  in  both  cases, 
applying  rule  in  determining  title  to  mine. 

Distinguished  in  Montana  Co.  v.  Clark,-  42  Fed.  629,  holding  rule  not 
applicable  where  end-lines  of  claim  are  not  parallel;  Jones  v.  Prospect 
Mountain  Tunnel  Co.,  21  Nev.  348,  352,  31  Pac.  644,  646,  holding  mining 
patent  does  not  convey  veins  which  apex  outside  of  boundary  lines. 

Patents  for  mineral    lands,  what    included    therein — ^Extralateral 
rights.    Note,  58  Am.  St.  Bep.  265,  278. 

Right  to  follow  vein  or  lode  on  dip  beyond  surface  lines  of  location. 
Note,  53  L.  R.  A.  497,  498. 

Wbere  cbarge  is  full  and  clear,  oth^  InstructionB  asked  may  be  refused. 
Approved  in  Missouri  Valley  Bridge  etc.  Co.  v.  Blake,  231  Fed.  422, 
and  Norfolk  &  Portsmouth  Traction  Co.  y.  Rephan,  188  Fed.  285,  110 
C.  C.  A.  254,  both  upholding  action  of  lower  court  in  refusing  su- 
perfluous instructions  in  i>ersonal  injuries  case;  Howgate  v.  United 
States,  7  App.  D.  C.  254,  holding  party  cannot  object  to  charge  which  is 
equivalent  of  instruction  asked  by  him. 

Vein,  or  lode,  means  distinct  zone  of  mineralized  rock,  tbough  uneyen 
in  size  and  richness. 

Approved  in  Grand  Central  Min.  Co.  v.  Mammoth  Min.  Co.,  29  Utah, 

574,  582,  83  Pac.  676,  679,  following  rule;  Mammoth  Mining  €o.  v. 
Grand  Central  Min.  Co.,  213  U.  S.  77,  53  L.  Ed.  706,  29  Sup.  Ct.  413, 
holding  claim  owner  has  right  to  ore  beneath  surface  of  his  claim, 
not  having  its  apex  on  his  claim;  Duffield  v.  San  Francisco  Chemical 
Co.,  205  Fed.  484,  123  C.  C.  A.  548,  holding  placer  location  void  because 
mineral  contained  in  lodes  might  be  relocated  by  one  under  lode  loca- 
tion ;  San  Francisco  Chemical  Co.  v.  Duffield,  201  Fed.  835,  120  C.  C.  A. 
160,  holding  deposit  of  calcium  phosphate  was  "lode  "location  and  not 
''placer";  Myers  v.  Lloyd,  4  Alaska,  267,  refusing  to  consider  value 
of  ore  discovered;  Cook  v.  Johnson,  3  Alaska,  542,  holding  discovery 
of  "colors  of  gold"  was  sufficient  foundation  for  location;  Buffalo 
Zinc  &  Copper  Co.  v.  Crump,  70  Ark.  536,  91  Ajn.  St.  Bep.  94,  69  S.  W. 

575,  defining  vein  as  continuous  body  of  "mineralized  rock  lying  within 
boundaries  clearly  separating  it  from ' neighboring  rocks";  Esselstyn 
V.  United  States  Gold  Corporation,  59  Colo.  299,  149  Pac.  95,  holding 
action  to  restrain  taking  of  ore  from  plaintiff's  claim  is  equitable  and 
jury  is  only  adversary;  Beals  v.  Cone,  27  Colo.  486,  62  Pac.  953,  sus- 
taining charge  defining  vein  as  continuous  body  of  mineral-bearing 
rock  with  defined  boundaries,  though  boundaries  need  not  be  disclosed; 
Ambergris  Min.  Co.  v.  Day,  12  Idaho,  118,  85  Pac.  113,  holding  evidence 
of  indications  followed  by  other  miners  is  admissible  to  prove  valid 
discovery;  Noyes  v.  Clifford,  37  Mont.  150,  94  Pac.  847,  holding  where 
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allegation  was  made  that  lode  was  not  contained  in  placer  location, 
evidence  to  show  value  of  lode  was  admissible ;  3utte  etc.  Min.  Co.  v. 
Lexington,  23  Mont.  200,  75  Am.  St  Rep.  518,  58  Pac.  113,  115,  116, 
holding  identity  of  vein  throughout  is  necessary  to  follow  such  vein 
extralaterally ;  Golden  v.  Murphy,  31  Nev.  427,  103  Pac.  405,  holding 
extralateral  rights  can  arise  out  of  vein  containing  well-defined  walls; 
Pox  v.  Myers,  29  Nev.  185,  86  Pac.  797,  holding  discovery  of  pay-dirt 
sufficient  to  warrant  expense  of  prospecting  is  sufficient  foundation  for 
location;  Iron  Silver  Min.  Co.  v.  Mike  etc.  Min.  Co.,  143  U.  S.  404,  S6 
L.  Ed.  204,  12  Sup.  Ct.  545  (see  dissenting  opinion  in  143  U.  S.  421, 
36  L.  Ed.  210,  12  Sup.  Ct.  551),  Book  v.  Justice  Min.  Co.,  58  Fed.  126, 
Montana  Cent.  Ry.  Co.  v.  Migeon,  68  Fed.  813,  816,  Meydenbauer  v. 
Stevens,  78  Fed.  790,  Illinois  Silver  etc.  Co.  v.  Rapp,  7  N.  M.  342,  34 
Pac.  545  (see  dissenting  opinion  in  7  N.  M.  346,  34  Pac.  546),  Reynolds 
V.  Iron  etc.  Min.  Co.,  116  U.  S.  695,  29  L.  Ed.  777,  6  Sup.  Ct.  605,  all 
determining  title  to  mining  claims;  United  States  v.  King,  9  Mont.  81 , 
22  Pac.  499,  and  United  States  v.  Iron  etc.  Min.  Co.,  128  U.  S.  680, 
32  L.  Ed.  574,  9  Sup.  Ct.  198,  both  applying  rule  in  action  to  set  aside 
mine  patent;  Butte  etc.  Min.  Co.  v.  Societe  Anonyme  Des  Mines,  23 
Mont.  200,  58  Pac.  115,  and  King  v.  Amy  etc.  Min.  Co.,  9  Mont.  565, 
24  Pac.  202,  both  applying  rule  in  determining  right  to  follow  dip  of 
vein  outside  lines  of  claim;  Brownfield  v.  Bier,  15  Mont.  412,  39  Pac. 
464,  applying  rule  in  determining  superiority  of  lode  or  placer  claim; 
Raisbeck  v.  Anthony,  73  Wis.  586,  41  N.  W.  77,  holding  continuity  of 
vein  not  affected  by  intervening  barrier  of  rock;  dissenting  opinions 
in  Bullion  etc.  Min.  Co.  v.  Eureka  Hill  Min.  Co.,  5  Utah,  83,  11  Pac. 
540,  and  Shreve  v.  Copper  etc.  Min.  Co.,  11  Mont.  336,  345,  28  Pac.  320, 
324,  majority,  in  both  cases,  applying  rule  in  determining  title  to  mine. 

Discovery  of  mineral  in  mining  claims  and  rights  of  locators  pHor 
thereto.    Note,  189  Am.  St.  Bep.  169. 

116  T7.  S.  538-^40,  29  L.  Ed.  725,  6  Snp.  Ot  601,  CENTBAL  R.  B.  CO.  ▼. 
^OUBBON  OOTJNTT. 

Not  cited. 

116  T7.  S.  541-648»   29  L.  Ed.  720,   6  Snp.  Ct.   498,  OHIOAGO   TTBE   ft 
SPBIKa  WORKS  00.  ▼.  SPAULDING. 

Where  dicalt  Court  makes  special  findings,  other  facts  stipnlated  will 
l>e  disregarded  on  appeaL 

Approved  in  Fdrt  Worth  City  Co.  v.  Smith  Bridge  Co.,  151  U.  S.  300, 
88  L.  Ed.  169,  14  Sup.  Ct.  341,  stipulation  as  to  evidence  bearing  on 
finding  not  noticed. 


116  U.  S.  548-566        NOTES  ON  U.  S.  REPORTS.  256 

Under  BerUed  Statutes,  section  2604,  "steel-wire  blooms,**  not  for 
locomotlYes,  are  dutiable,  at  fortT-fiye  per  cent. 

Approved  in  Saltonstall  v.  BirtweU,  150  U.  S.  420,  87  L.  Ed.  1129,  14 
Sup.  Ct.  170  (reversing  39  Fed.  384),  pieces  of  iron  shaped  as  parts 
of  door-frames  are  dutiable  as  manufactures  of  iron,  not  specially 
enumerated. 

116  U.  S.  548-550,  29  L.  Ed.  719,  6  Sup.  Ot.  52S,  OTIS  ▼.  OBEGON  STEAM- 
SHIP OO. 

Record  for  showing  Federal  Supreme  Court's  jurisdiction  to  review 
State  court's  decision.    Note,  68  L.  R.  A.  832. 

What  record  must  show  as  to  presentation  and  decision  of  Federal 
question  in  State  court  to  confer  jurisdiction  on  Federal  Supreme 
Court.    Note,  63  L.  R.  A.  475. 

Sufficiency  of  evidence  to  show  mailing  of  letter.  Note,  19  Ann. 
Gas.  654. 

116  U.  S.  550-566,  29  L.  Ed.  729,  6  Sup.  Ct.  501,  BABBT  ▼.  EDMUNDS. 

Circuit  Court  has  Jurisdiction  of  Federal  questions  over  five  hundred 
dollars,  under  act  of  1875. 

Approved  in  Crystal  Springs  Land  etc.  Co.  v.  Los  Angeles,  76  Fed. 
154,  Federal  jurisdiction  attaches  in  attempt  by  State  to  transfer  prop- 
erty without  due  process  of  law;  dissenting  opinion  in  Tennessee  v. 
Union  etc.  Bank,  152  U.  S.  472,  88  L.  Ed.  618,  14  Sup.  Ct.  660,  majority 
holding  jurisdiction  must  appear  in  plaintiff's  statement,  under  act  of 
1888;  dissenting  opinion  in  Fergus  Falls  v.  Fergus  Falls  Water  Co.,  72 
Fed.  877,  879,  19  C.  C.  A.  212,  majority  holding  mere  allegation  that 
law  impairs  obligation  of  contract  does  not  give  jurisdiction. 

Dismissal  of  suit  because  not  a  Federal  question  InvolTes  only  legal 
discretion,  reviewable  on  appeaL 

Approved  in  Wetmore  v.  Rymer,  169  U.  S.  118,  42  L.  Ed.  683,  18 
Sup.  Ct.  294,  applying  rule  on  review  by  Supreme  Court. 

Facts  must  be  conclusive  to  Justify  dismissal  because  no  Federal  ques- 
tion; suit  for  official  trespass.  Involving  Federal  right,  was  Improperly  dis- 
missed. 

Approved  in  Put-in-Bay  Waterworks,  L.  &  R.  R.  Co.  v.  Ryan,  181 
U.  S.  431,  45  L.  Ed.  937,  21  Sup.  Ct.  717,  holding  ex  parte  affidavits 
denying  that  property  in  dispute  equals  jurisdictional  amount  does  not 
defeat  Federal  jurisdiction  where  pleadings  allege  sufficient  value ;  North 
American  Transp.  etc.  Co.  v.  Morrison,  178  U.  S.  267,  44  L.  Ed.  1063, 
20  Sup.  Ct.  871,  holding  where  plaintiff  bases  case  on  claims  assigned 
by  persons  unprovable  because  citizenship  not  alleged,  mere  ad  dam- 
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num  clause  gives  no  Federal  jurisdiction;  Simpson  v.  Phillipsdale  Paper 
Mill  Co.,  223  Fed.  663,  holding  convincing  to  legal  certainty  means  estab- 
lishing fact  by  preponderance  of  evidence;  Maurel  v.  Smith,  220  Fed. 
202,  holding  in  suit  to  recover  royalties,  value  alleged  in  complaint  will 
determine  jurisdiction;  Armstrong  v.  Walters,  219  Fed.  322,  holding 
in  suit  for  breach  of  contract,  where  it  did  not  appear  to  l^al  certainty 
that  damages  would  fall  below  required  amount,  suit  would  be  dis- 
missed;  Bureau  of  National  Literature  v.  Sells,  211  Fed.  383,  holding 
suit  to  restrain  unlawful  combination  must  allege  injunction  to  be  worth 
three  thousand  dollars;  Evans  v.  Lehigh  Coal  &  Nav.  Co.,  205  Fed.  639, 
640,  holding  where,  in  action  for  damages,  pleadings  showed  that  amount 
recoverable  did  not  exceed  required  value,  suit  should  be  dismissed; 
Taylor  v.  Anderson,  197  Fed.  392,  holding  where  complaint  in  eject- 
ment shows  title  through  Indian  allottee  under  act  of  Congress,  it  does 
not  necessarily  present  Federal  question ;  McEldowney  v.  Card,  193  Fed. 
484,  holding  where,  after  verdict  is  rendered,  question  of  jurisdiction  is 
raised,  court  should  allow  verdict  to  stand  until  question  is  decided; 
Donovan  v.  Wells,  Fargo  &  Co.,  169  Fed.  370,  22  L.  R.  A.  (N.  S.)  1250, 
94  C.  C.  A.  609,  holding  allegation  of  fraudulent  joinder  is  sufficient  to 
confer  jurisdiction  on  Federal  court;  Hill  v.  Walker,  167  Fed.  249, 
251,  255,  92  C.  C.  A.  633,  holding  direct  testimony  of  plaintiff  as  to 
citizenship  was  sufficient  to  show  jurisdiction;  T.  C.  Henry  &  Sons  & 
Co.  V.  Colorado  Farm  etc.  Co.,  164  Fed.  988,  91  C.  C.  A.  16,  holding 
cause  will  not  be  dismissed  in  absence  of  l^al  certainty  of  want  of 
jurisdiction ;  Gaddie  v.  Mann,  147  Fed.  959,  defendant  challenging  juris- 
diction alleging  change  of  complainant's  domicile  must  show  residence 
in  new«> locality  and  intention  to  remain;  McCarthy  v.  American  Thread 
Co.,  143  Fed.  680,  Circuit  Court  will  not  require  payment  of  costs  by 
plaintiff  recovering  less  than  five  hundred  dollars,  unless  jurisdictional 
averment  of  amount  in  declaration  was  merely  colorable;  Pennsylvania 
Co.  V.  Bay,  138  Fed.  205,  upholding  jurisdiction  over  bill  to  enjoin  ticket- 
scalping,  where  business  alleged  to  be  worth  over  five  thousand  dollars, 
though  answer  alleged  amount  less  than  two  thousand  dollars;  Thomp- 
son V.  Southern  Ry.  Co.,  116  Fed.  891,  892,  holding  under  Code  Ala., 
§  3293,  making  recovery  on  separate  counts  possible,  Federal  court  will 
not  dismiss  complaint  in  five  counts  each  claiming  nineteen  hundred  and 
ninety  dollars  damages;  Greene  County  Bank  v.  J.  H.  Teasdale  Commis- 
sion Co.,  112  Fed.  803,  holding  *'in  action  for  recovery  of  money  only 
amount  of  damages  claimed  determines  jurisdiction"  unless  declaration 
discloses  bad  faith ;  Kunkel  v.  Brown,  99  Fed.  594,  39  C.  C.  A.  665,  hold- 
ing amount  in  dispute  for  jurisdictional  purposes  is  amount  bona  fide 
stated  in  plaintiff's  pleadings  though  evidence  disclose  mistake  of  fact; 
Boyt  V.  Mitchell,  4  Ind.  Ter.  51,  64  S.  W.  612,  holding  amount  alleged  in 
Xni— 17 
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complaint  governs  although  smaller  amount  might  be  recovered ;  Hartog 
V.  Memory,  116  U.  S.  691,  29  L.  Ed.  726,  6  Sup.  Ct.  621,  evidence  on 
which  court  acts  must  be  pertinent  to  issue,  and  appear  of  service; 
Deputron  v.  Young,  134  U.  S.  252,  38  Ji.  Ed.  929,  10  Sup.  Ct.  544,  refus- 
ing to  dismiss;  Scott  v.  Donald,  165  U.  S.  89,  41  L.  Ed.  639,  17  Sup. 
Ct.  268,  applied  to  unlawful  seizure  by  officer,  under  color  of  uncon- 
stitutional statute;  Wetmore  v.  Rymer,  169  U.  S.  120, 122, 123,  42  L.  Ed. 
684,  685,  18  Sup.  Ct.  295,  296,  sustaining  jurisdiction  on  ground  that 
more  than  jurisdictional  amount  is  shown;  Bl&ckbum  v.  Portland  Gold 
Min.  Co.,  175  U.  S.  574,  44  L.  Ed.  278,  20  Sup.  Ct.  223,  appUed  to 
dispute  over  mining  claim;  Piatt  v.  Phoenix  Assur.  Co.,  37  Fed.  730, 
where  allegations  of  damage  and  claims  of  recovery  exceed  jurisdic- 
tional amount,  motion  to  remand  denied;  Imperial  Refining  Co.  v. 
Wyman,  38  Fed.  577,  3  L.  B.  A.  506,  amendment  of  defendant's  plead- 
ing to  raise  question  of  jurisdiction  must  be  granted  after  trial  begun; 
Foster  v.  Cleveland  etc.  Ry.  Co.,  56  Fed.  436,  burden  of  showing  want  of 
diversity  of  citizenship,  when  sufficiently  alleged,  is  on  defendant;  Bank 
of  Arapahoe  v.  David  Bradley  &  Co.,  72  Fed.  872,  19  C.  C.  A.  206, 
dismissing  case  for  colorable  demand  in  case  of  goods  sold;  Qubbins 
V.  Laugh tenschlager,  75  Fed.  621,  disallowing  amendment  withdrawing 
admissions  of  citizenship  years  after  hearing;  Still well-Bierce  etc.  Co. 
V.  Williamson  Oil  etc.  Co.,  80  Fed.  69,  76,  when  court  must  determine 
conflicting  testimony  or  disputed  question  of  law  to  determine  amount 
in  dispute,  it  has  jurisdiction;  Maffet  v.  Quine,  95  Fed.  200,  retaining 
jurisdiction  in  suit  to  restrain  destruction  of  flume;  dissenting  opinion 
in  Lehigh  Min.  etc.  Co.  v.  Kelly,  160  U.  S.  363,  364,  40  L.  Ed.  454,  16 
Sup.  Ct.  318,  majority  holding  transfer  to  foreign  corporation  created 
to  bring; suit,  suit  should  be  dismissed;  Whelan  v.  New  York  etc.  R- 
Co.,  35  Fed.  866,  1  L.  B.  A.  75,  arguendo. 

Distinguished  in  American  Sheet  &  Tin  Plate  Co.  v.  Winzeler,  227 
Fed.  323,  denying  motion  to  plea  to  jurisdiction  before  pleading  to 
merits;  dissenting  opinion  in  Hill  v.  Walker,  167  Fed.  265,  92  C.  C.  A. 
633,  majority  holding  direct  testimony  of  plaintiff  as  to  citizenship  was 
sufficient  to  show  jurisdiction. 

In  suits  not  ex  contractu,  plaintiff's  demand  is  amount  in  controversy^ 
unless  colorable. 

Approved  in  In  re  Cleland,  218  U.  S.  123,  64  L.  Ed.  965,  30  Sup. 
Ct.  647,  holding  mandamus  will  not  lie  to  compel  Federal  judge  to  dis- 
miss controversy  for  want  of  jurisdiction;  Smithers  v.  Smith,  204 
U.  S.  642,  646,  51  L.  Ed.  660,  661,  27  Sup.  Ct.  297,  holding  suit  to 
recover  land  will  not  be  dismissed  because  court  after  hearing  deter- 
mines land  to  be  worth  less  than  two  thousand  dollars;  Lowenthal  v. 
Georgia  Coast  &  P.  R.  Co.,  233  Fed.  1016,  holding  in  suit  to  foreclose 
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mortgage  securing  bonds,  value  of  whole,  and  not  value  of  interest, 
determines  jurisdiction;  Maryland  Casualty  Co.  v.  Price,  231  Fed.  403, 
holding  whpre  nominal  damages  are  claimed  for  attorney's  negligence, 
Federal  question  is  not  involved;  Le  Roy  v.  Hartwick,  229  Fed.  858, 
holding  in  suit  on  notes,  including  attorney's  fees,  latter  should  be 
considered  in  determining  jurisdiction;  Colgate  v.  James  T.  White  & 
Co.,  180  Fed.  887,  holding  in  suit  to  restrain  publication  of  biography, 
allegation  that  right  is  worth  two  thousand  dollars  shows  Federal  ques- 
tion; Larabe6  v.  DoUey,  175  Fed.  380,  holding  suit  to  restrain  bank 
'from  paying  money  to  bank  depositors '  fund  of  Kansas  is  within  juris- 
diction of  Federal  court  where  deposit  exceeds  two  thousand  dollars; 
Ohman  v.  Qty  of  New  York,  168  Fed.  959,  960,  961,  holding  suit  for 
injury  to  reputation  not  claiming  actual  damages  must  be  construed 
as  seeking  nominal  damages,  and  is  not  within  Federal  jurisdiction; 
Brickhouse  v.  Brooks,  165  Fed.  543,  holding  damages  claimed  for  refusal 
of  right  of  suffrage  are  within  jurisdiction  of  Federal  court  where  they 
exceed  two  thousand  dollars;  William  H.  Perry  Co.  v.  Klosters  Aktie 
Bolag,  152  Fed.  969,  82  C.  C.  A.  321,  holding  cause  will  not  be  dismissed 
where  jurisdictional  value  is  not  put  in  issue;  Spaulding  v.  Evenson, 
149  Fed.  916,  upholding  jurisdiction  where  bill  to  restrain  interference 
with  business  alleges  value  in  dispute,  exclusive  of  interest  and  costs, 
exceeds  twenty-five  thousand  dollars,  and  that  defendant's  acts  have 
caused  damage  in  more  than  such  sum;  Barber  v.  Boston  etc.  B.  Co., 
145  Fed.  52,  action  in  case  for  two  thousand  dollars  damages  for  negli- 
gence not  removable,  though  actual  damages  alleged  to  be  greater; 
*  State  Bank  of  Chicago  v.  Cox,  143  Fed.  92,  74  C.  C.  A.  286,  upholding 
jurisdiction  where  declaration  contained  common  counts  and  special 
count  each  alleging  amount  to  be  five  thousand  dollars,  and  plaintiff 
recovered  over  two  thousand  dollars;  Lilienthal  v.  McCormick,  117  Fed. 
95,  54  C.  C.  A.  476,  holding  in  suit  to  enforce  contract  lien  to  secure 
advances  and  damages  for  breach,  sum  of  such  claims  made  in  good 
faith  determined  jurisdictional  amount^  Battle  v.  Atkinson,  115  Fed. 
385,  holding  j^ederal  court  has  no  jurisdiction  of  unlawful  detainer  suit' 
for  land  rental  value  being  one  hundred  and  twenty-five  dollars,  though 
damages  claimed  to  value  of  fee  five  thousand  dollars;  Ung  Lung  Chung 
V.  Holmes,  98  Fed.  325,  holding  in  action  on  hopyard  lease  jurisdictional 
amount,  that  claimed  by  plaintiff's  declaration  in  good  faith  though 
evidence  fail  to  sustain  claim;  Woodling  v.  Romers,  16  N.  M.  58,  113 
Pac.  623,  holding  amount  of  damages  claimed  for  libel  is  governing 
amount;  Ray  v.  Southern  Ry.  Co.,  77  S.  C.  107,  67  S.  E.  637,  holding 
where  plaintiff  sued  in  contract  and  in  tort  for  same  amount  but  sought 
only  one  recovery,  amount  prayed  for  governed;  Stark  v.  Port  Blakely 
Mill  Co.,  44  Wash.  310,  87  Pac.  340,  holding  declaration  demanding  sum 
less  than  two  thousand  dollars  was  not  removable;  Vance  v.  Vandercook 
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Co.,  170  U.  S.  472,  42  L.  Ed.  1113,  18  Sup.  Ct.  647,  where  State  law 
disallows  consequential  damages  in  trover,  and  other  damage  is  lesd 
than  jurisdictional  amount,  suit  is  dismissed;  Simon  v.  House,  46  Fed. 
318,  320,  321,  where  undisputed  evidence,  on  plea  to  jurisdiction,  shows 
value  of  land  claimed  less  than  two  thousand  dollars,  suit  dismissed; 
Peeler  v.  Lathrop,  48  Fed.  786,  1  C.  C.  A.  93,  amount  claimed  in  good 
faith  fixes  jurisdiction,  in  suit  for  account,  and  sets  aside  settlement; 
Postal  Tel.  Cable  Co.  v.  Southern  Ry.  Co.,  88  Fed.  806,  taking  amount 
claimed  on  condemnation  proceedings;  Herbert  v.  Rainey,  54  Fed.  251, 
amount  demanded  in  nuisance  case  fixes  jurisdiction;  Bank  of  Arapahoe 
V.  David  Bradley  &  Co.,  72  Fed.  870,  871,  19  C.  C.  A.  206,  ordering  case 
dismissed  for  colorable  demand  in  case  of  goods  sold;*  Holden  v.  Utah 
etc.  Machinery  Co.,  82  Fed.  210,  where  complaint  shows  jurisdictional 
amount,  and  no  facts  alleged  show  such  cannot  be  recovered,  question 
is  not  determined  on  ex  parte  affidavits;  Hajnvard  v.  Nordberg  Mfg. 
Co.,  85  Fed.  6,  29  C.  C.  A.  438,  refusing  to  remand  suit  on  quantum 
meruit  with  ad  damnum  for  five  thousand  dollars;  Robinson  v.  West 
Virginia  Loan  Co.,  90  Fed.  771,  suit  for  receiver  by  stockholder,  for 
value  of  his  stock,  must  equal  two  thousand  dollars ;  Levinski  v.  Middle- 
sex Bkg.  Co.,  92  Fed.  458,  34  C.  C.  A.  452  (see  dissenting  opinion  in 
92  Fed.  464,  34  C.  C.  A.  452),  where  claims  in  good  faith  for  damages 
show  jurisdictional  amount,  sustaining  exceptions  to  certain  items  does 
not  defeat  it;  Withers  v.  Hopkins  Place  Sav.  Bank,  104  Ga.  95,  30 
S.  E.  768,  where  one  result  of  judgment  prayed  for  involves  twenty-two 
hundred  dollars,  case  may  be  removed. 

Exemplary  damages  are  recoverable  where  trespass  is  wanton,  m»r 
licious  or  outrageous. 

Approved  in  Robinson  v.  Van  Hooser,  196  Fed.  625,  116  C.  C.  A.  294, 
holding  instruction  permitting  allowance  of  punitive  damages  in  action 
for  conspiracy  was  not  erroneous;  Norfolk  &  P.  Traction  Co.  v.  Miller, 
174  Fed.  609,  98  C.  C.  A.  453,  holding  where  no  allegation  is  made 
that  tort  of  sen^ant  was  ratified  by  master,  exemplary  damages  cannot 
be  recovered;  Taeger  v.  Metcalf,  11  Ariz.  292,  94  Pac.  1096,  allowing 
punitive  damages  for  unwarranted  assault;  Western  Union  Tel.  Co.  t. 
Westmoreland,  ^151  Ala.  325,  44  South.  382,  holding  punitive  damages 
not  recoverable  for  failure  to  deliver  message  promptly;  Lamport  ▼. 
Judge  &  Dolph  Drug  Co.,  119  Mo.  App.  700,  100  S.  W.  661,  holding 
infringement  of  trademark  does  not  warrant  punitive  damages;  Craven 
V.  Bloomingdale,  171  N.  Y.  447,  64  N.  E.  171,  holding  erroneous  charge 
that  jury  might  award  punitive  damages  against  master  for  illegal  arrest 
caused  by  servant  without  requiring  finding  of  servant's  wantonness; 
Saunders  v.  Gilbert,  156  N.  C.  477,  S8  L.  E.  A.  (N.  S.)  404,  72  S.  E.  616, 
allowing  punitive  damages  for  malicious  assault  and  trespass;  Denison 
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etc.  Ry.  Co.  v.  Randell,  29  Tex.  Civ.  463,  69  S.  W.  1015,  holding  evidence 
that  conductor  strack  plaintiff,  although  assured  of  payment  of  fare, 
warranted  suhmission  of  question  of  punitive  damages  to  jury;  Denver 
etc.  R.  Co.  v.  Harris,  122  U.  S.  610,  SO  L.  Ed.  1148,  7  Sup.  Ct.  1290, 
one  injured  in  forcible  seizure  of  railroad  may  recover  x>unitive  dam- 
ages; Fell  V.  Northern  Pac.  R.  R.  Co.^  44  Fed.  253,  allowing  exemplary 
damages  against  master  for  unauthorized  act  of  servant;  Norfolk  etc. 
B.  R.  Co.  V.  Anderson,  90  Va.  9,  44  Am.  St  Bep.  888,  17  S.  £.  759, 
allowing  exemplary  damages  against  railroad  ratifying  conductor's  act; 
Mayer  v.  Frobe,  40  W.  Va.  250,  254,  22  S.  E.  59,  61,  allowing  exemplary 
damages  for  unlawful  sale  of  liquor  to  husband. 

Distinguished  in  Lake  Shore  etc.  Ry.  Co.  v.  Prentice,  147  U.  S.  107, 
37  L.  Ed.  101,  13  Sup.  Ct.  263,  corporation  not  liable  for  punitive  dam- 
ages for  wanton  conduct  of  employee;  New  York  etc.  Ry.  Co.  v.  Ben- 
nett, 50  Fed.  502, 1  C.  C.  A.. 644,  imperative  manner  of  conductor,  with- 
out violence,  does  not  justify  punitive  damages. 

Damages  allowable  for  tort  is  peculiarly  Jury's  function. 
Approved  in  Wiley  v.  Snikler,  179  U.  S.  65,  45  L.  Ed.  88,  21  Sup.  Ct. 
20,  holding  since  damages  constitute  question  for  jury.  Federal  court  can- 
not disclaim  jurisdiction  of  sfiit  for  damages  for  rejection  of  vote,  damage 
claimed  being  two  thousand  five  hundred  dollars;  Clarke  v.  American 
Dock  etc.  Co.,  35  Fed.  479,  refusing  to  set  aside  verdict  for  excessive 
damages;  Ross  v.  Texas  etc.  Ry.  Co.,  44  Fed.  45,  49,  verdict  for  two 
thousand  five  hundred  dollars  for  death  of  five  year  old  child  not  set 
aside;  Fell  v.  Northern  Pac.  R.  R.  Co.,  44  Fed.  254,  verdict  not  being 
so  outrageous  as  to  show  passion,  etc.,  verdict  is  not  set  aside;  Bitner 
V-  Union  Central  Ry.  Co.,  4  Utah,  505,  11  Pac.  621,  verdict  for  tort  not 
disturbed  unless  outrageous;  dissenting  opinion  in  Giles  v.  Harris,  189 
U.  S.  492,  47  L.  Ed.  914,  23  Sup.  Ct.  648,  majority  dismissing  bill  to 
eompel  county  board  of  registrars  to  enroll  negro  upon  voting  lists. 

Liability  of  taxing  officer  to  individual.    Note,  61  L.  R.  A.  (N.  S.) 
160. 

Miscellaneous.  Cited  in  McCuUough  v.  Virginia,  172  U.  S.  106,  43 
Ii.  £4.  382,  19  Sup.  Ot.  135,  and  Commonwealth  v.  McCuUough,  90  Va. 
598, 19  S.  £.  114,  both  referring  to  case  as  one  of  coupon  'eases. 

116  U.  S.  567-572,  29  la.  Ed.  727,  6  Sup.  Ot.  518,  CHAFFIN  v.  TATLOSL 
Matters  decided  on  one  wilt  of  error  cannot  be  raised  on  second. 
Approved  in  Missouri  Pacific  By.  Co.  v.  Larabee  Flour  Mills  Co.,  241 
U.  S.  649,  60  L.  Ed.  1221,  36  Sup.  Ct.  552,  and  Blount  v.  Downs,  194  Ped. 
1021,  114  C.  C.  A.  664,  both  following  rule;  Stone,  Sand  etc.  Co.  v. 
United  States,  195  Fed.  68,  115  C.  C.  A.  252,  refusing  to  construe  same 
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facts  on  second  writ  of  error;  Messin^r  y.  Anderson,  171  Fed.  798, 
96  C.  C.  A.  445,  holding  where  Circuit  Court  of  Appeals  has  construed 
will  on  writ  of  error,  it  will  not  entertain  second  writ  of  error  simply 
because  State  court  has  decided  adversely  in  interim;  Texas  etc.  Ry.  Co. 
V.  Wilder,  101  Fed.  199,  41  C.  C.  A.  305,  holding  where  question  of 
measure  of  damage  considered  by  appellate  court  in  railway  accident 
case,  not  re-examined  on  error;  Northern  Pac.  R.  R.  Co.  v.  Ellis,  144 
IJ.  S.  464,  36  L.  Ed.  606^  12  Sup.  Ct.  726,  decision  that  first  appeal 
settled  matters  involves  no  Federal  question;  Great  Western  Tel.  Co.  y. 
Bumham,  162  U.  S.  344,  40  L.  Ed.  998,  16  Sup.  Cjk.  852,  in  Wisconsin, 
second  appeal  is  affirmed  if  questions  have  been  adjudicated  and  is  not 
dismissed;  Panama  R.  R.  Co.  v.  Napier  Shipping  Co.,  166  U.  S.  284, 
41  L.  Ed.  1006, 17  Sup.  Ct.  574,  on  certiorari  to  Circuit  Court  of  Appeals, 
questions  on  all  appeals  considered;  Thompson  v.  Maxwell  Land  etc. 
Co.,  168  U.  S.  456,  42  L.  Ed.  641,  18  Sup.  Ct.  123,  applied  on  error  to 
territorial  court;  Alabama  etc.  R.  R.  Co.  v.  Carroll,  84  Fed.  777,  28 
C.  C.  A.  207,  applied  in  Circuit  Court  of  Appeals;  Wabash  etc.  Ry.  Co. 
V.  Peterson,  115  111.  601,  parol  evidence  not  admissible  to  show  prior 
appeal  was  not  on  merits ;  Roesel  v.  State,  62  N.  J.  L.  369,  41  Atl.  834, 
holding  writ  of  error  should  be  quashed ;  HoUeran  v.  Meisel,  91  Va.  148^ 
21  S.  E.  659,  applied  to  construction  of  legal  character  of  certain  papers ; 
Furth  V.  Snell,  13  Wash.  665,  43  Pac.  936,  where  evidence  on  retrial  is 
substantially  same,  former  adjudication  declaring  it  insufficient  controls; 
Hart  V.  Stribling,  25  Fla.  445,  6  South.  456,  arguendo. 

Distinguished  in  Metcalf  v.  Watertown,  68  Fed.  861,  16  C.  C.  A.  37, 
judgment  upon  mandate  of  appellate  court,  determining  questions  not 
covered  thereby,  is  subject  to  review. 

Liability  of  taxing  officer  to  individual.    Note,  61  L.  B.  A.  (N.  S.) 
160. 

Miscellaneous.  Cited  in  McGahey  y.  Virginia,  136  U.  S.  676,  679,  84 
L.  Ed.  809,  310,  10  Sup.  Ct.  977,  978,  and  -McCuUough  v.  Virginia,  172 
U.  S.  106,  43  L.  Ed.  383,  19  Sup.  Ct.  135,  both  referring  to  cited  case 
as  coupon  case. 

116  XT.  S.  572-684,  29  L.  Ed.  735,  6  Sup.  Ct.  510,  BOYALL  y.  VIBOINIA. 

Fee  precedent  to  license  to  practice  law  is  a  "tax"  for  which  Virginia 
bound  herself  by  contract  to  receive  State  coupons. 

Approved  in  Camden  Interstate  R.  Co.  v.  Catlettsburg,  129  Fed.  430, 
denying  Federal  jurisdiction  to  enjoin  criminal  proceedings  by  city  for 
violation  of  ordinance;  J.  W.  Kelly  &  Co.  v.  Conner,  122  Tenn.  388, 
123  S.  W.  634,  holding  equity  will  not  enjoin  prosecution  for  violation 
of  liquor  law;  Sands  v.  Edmunds,  116  U.  S.  587,  29  L.  Ed.  789,  6  Sup. 
Ct.  517,  applying  rule  to  license  tax  for  attorney;  Royall  v.  Vizginiai 
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121  n.  S.  104,  30  L.  Ed.  883,  7  Sup.  Ct.  826,  following  role;  McGahey 
V.  Vii^nia,  135  U.  S.  679,  680,  34  L.  Ed.  310, 10  Sup.  Ct.  978,  referred 
to  as  one  of  coupon  cases.  \ 

Attorney's  license  is  an  occnpation  tax,  wbere  issuable  to  anyone, 
snd  not  part  of  police  power. 

Approved  in  Gundling  v.  Chicago,  177  U.  S.  189,  44  L.  Ed.  729,  20 
Sup.  Ct.  636,  affirming  conviction  under  Chicago  ordinance  for  selling 
cigarettes  without  license;  Danville  v.  Hatcher,  101  Va.  528,  44  S.  E. 
725,  sustaining  Danville  ordinances  r^ulating  open  hours  for  saloons 
and  license  tax  thereon,  such  ordinances  being  passed  in  good  faith; 
Farmville  v.  Walker,  101  Va.  329,  43  S.  E.  560,  561,  upholding  Va.  Acts 
1901,  c.  113,  to  establish  dispensary  for  sale  of  liquors  in  Farmville, 
giving  council  power  to  regulate  sale  therefrom. 

I 

If  officer,  under  void  law,  refuse  business  license,  one  properly  apply- 
ing, may  continue  business  without. 

Approved  in  State  v.  Hicks,  143  N.  C.  695,  57  S.  E.  443,  upholding 
conviction  for  practicing  dentistry  without  license;  Mallan  v.  Bransford, 
86  Va.  678, 10  S.  E.  979,  holding,  if  money  is  paid  it  cannot  be  recovered. 

Law  punlsliing  want  of  license,  where  contract  required  State  to  accept 
coupons  therefor,  impairs  contract. 

Distinguished  in  Commonwealth  v.  Jones,  82  Va.  791,  794,  1  S.  E. 
86,  90,  holding  act  of  1886,  receiving  coupons  for  identification,  but 
requiring  money  pa3nnent,  valid. 

Miscellaneous.  Cited  in  Henry  v.  Henkel,  235  U.  S.  230,  59  L.  Ed. 
206,  35  Sup.  Ct.  54,  holding  habeas  corpus  will  not  be  granted  to  one 
arrested  for  failure  to  appear  before  congressional  committee,  on  grounds 
that  House  had  no  authority  to  have  hearing;  Snyder  v.  Bettman,  190 
U.  S.  253,  47  L.  Ed.  1037,  23  Sup.  Ct.  804,  upholding  succession  tax 
imposed  on  bequest  to  municipality  for  public  purposes  under  act  of 
Congress  of  June  13,  1898;  Southern  Exp.  Co.  v.  Mayor  etc.  of  Ensley, 
116  Fed.  759,  760,  holding  rule  forbidding  equity  to  stay  criminal 
proceedings  inapplicable  to  action  to  enjoin  enforcement  of  invalid 
license  tax;  McCullough  v.  Virginia,  172  U.  S.  106,  43  L.  Ed.  383,  19 
Sup.  Ct.  135,  referred  to  as  coupon  case;  United  States  v.  Boyer,  85 
Fed.  435,  without  application. 

116  U.  S.  585-587,  29  I^  Ed.  739,  6  Sup.  Ot.  516^  SANBB  v.  EDMUNDS. 

Miscellaneous.  Cited  in  McCullough  v.  Vii^nia,  172  U.  S.  106,  43 
L.  Ed.  383,  19  Sup.  Ct.  135,  and  McGahey  v.  Virginia,  135  U.  S.  679, 
34  L.  Ed.  310, 10  Sup.  Ct.  978,  referred  to  as  coupon  cases. 
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116  XT.  8.  588-692,  29  L.  Ed.  725,  6  Sup.  Ot.  521,  HABTOa  ▼.  MEMDBT. 

By  act  of  1875,  only  plea  in  abatement  was  admisaible  to  combat 
record,  diyerse  cltizenBUp  or  court  sua  sponte. 

Approved  in  Cerri  v.  Akron-People's  Telephone  Co.,  219  Fed.  286, 
287,  288,  holding  collusively  appointing  alien  administrator  for  purposes 
of  suing  for  wrongful  death  in  Federal  court  will  not  confer  juris- 
diction ;  Pike  County  v.  Spencer,  192  Fed.  13,  112  C.  C.  A.  433,  holding 
appellate  ,court  cannot  go  behind  averment  of  citizenship  when  same 
is  not  challenged  in  lower  court ;  City  of  Greensboro  v.  Southern  Paving 
etc.  Co.,  168  Fed.  885,  94  C.  C.  A.  292,  holding  Federal  courts  will  follow 
statute  of  North  Carolina,  allowing  suit  by  pendente  lite  asbignee; 
Adams  v.  Shirk,  117  Fed.  803,  804,  55  C.  C.  A.  25,  holding  under  act  of 
Congress  of  March  3,  1875,  providing  for  dismissal  of  suits,  plaintiff's 
allegation  of  citizenship  not  overcome  by  denial  no  plea  in  abatement; 
Desert-Eang  Min.  Co.  v.  Wedekind,  110  Fed.  877,  holding  motion  to 
dismiss  improper  mode  of  raising  objection  to  jurisdiction  of  court,  de- 
fect not  apparent  on  face  of  bill ;  Hewitt  v.  Story,  14  Sawy.  80,  39  Fed. 
160, 161,  plea  to  jurisdiction  may  not  be  entered  after  answer  to  merits ; 
La  Croix  v.  Lyons,  27  Fed.  404,  jurisdiction  appearing  on  record,  alien- 
age of  parties  can  only  be  raised  by  sworn  plea  or  exceptions ;  Cuthbert 
V.  Galloway,  35  Fed.  469,  and  Imperial  Refining  Co.  v.  Wyman,  38  Fed. 
576,  578,  8  L.  R.  A.  506,  506,  both  holding  answer  on  merits  waives  plea 
to  jurisdiction;  Foster  v.  Cleveland  etc.  Ry.  Co.,  56  Fed.  436,  burden  of 
proof  of  defeating  jurisdiction  is  on  defendant;  Gubbins  v.  Laughten- 
schlager,  75  Fed.  620,  623,  amendment  withdrawing  admissions  of  citi- 
zenship to  defeat  jurisdiction  disallowed  after  hearing;  National  Ma- 
sonic Accident  Assn.  v.  Sparks,  83  Fed.  227,  28  C.  C.  A.  399,  general 
denial  is  plea  to  merits  and  waives  jurisdiction;  dissenting  opinion  in 
Lehigh  Min.  etc.  Co.  v.  Kelly,  160  U.  S.  353,  40  L.  Ed.  464,  16  Sup.  Ct. 
318,  majority  holding  transfer  to  foreign  corporation  to  give  jurisdic- 
tion, suit  is  dismissed. 

Where  diverBe  cltizenalilp  properly  pleaded,  defendant  cannot,  after 
trial,  dismiss  because  testimony  contra. 

Approved  in  Every  Evening  Printing  Co.  v.  Butler,  144  Fed.  918,  75 
C.  C.  A.  657,  where  proper  allegations  showing  diverse  citizenship  are 
made  in  declaration,  allegations  of  plaintiff's  citizenship  are  contro- 
vertible only  by  proper  pleadings  supported  by  proof;  Gubbins  v.  Laugh- 
tenschlager,  75  Fed.  621,  625,  amendment  withdrawing  admission  of 
citizenship,  to  defeat  jurisdiction,  disallowed  after  hearing;  dissenting 
opinion  in  Less  v.  English,  85  Fed.  477,  481,  29  C.  C.  A.  275,  majority 
directing  Circuit  Court  to  dismiss  bill  not  showing  jurisdictional  amount; 
Mason  v.  Dullagham,  82  Fed.  689,  27  C.  C.  A.  296,  arguendo. 
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Evidence  on  ivIdclL  Oircuit  Court  dismlBsee  must  be  pertinent*  and 
of  record,  to  be  reviewable  on  appeal. 

Approved  in  Reavis  v.  Reavis,  101  Fed.  21,  22,  holding  under  rule 
that  objection  to  jurisdiction  may  be  taken  in  answer  upon  denying 
jurisdictional  averments,  motion  to  dismiss  based  thereon  does  not  waive 
other  defenses;  Wetmore  v.  Rymer,  169  U;  S.  118,  42  L.  Ed.  683,  18 
Sup.  Ct.  294,  evidence  must  create  a  legal  certainty. 

Court,  if  suspecting  its  Jurisdiction  is  imposed  on,  may  institute  in- 
quiry sua  sponte. 

Approved  in  Chicago  etc.  Ry.  Co.  v.  Stephens,  218  Fed.  539,  134  C.  C. 
A.  263,  holding  Circuit  Court  of  Appeals  piust  consider  claim  that  plead- 
ings do  not  show  diverse  citizenship;  McEldowney  v.  Card,  193  Fed. 
484,  holding  where  question  of  jurisdiction  is  raised  after  verdict,  ver- 
dict should  stand  until  question  is  settled;  In  re  New  England  Breeders' 
Club,  169  Fed.  588,  95  C.  C.  A.  84,  holding  court  in  considering  and 
dismissing  petition  to  set  aside  adjudication  in  bankruptcy  account  of 
jurisdiction  should  also  have  considered  laches  of  petitioner;  Crosby 
V.  Cuba  R.  Co.,  158  Fed.  153,  holding  court  was  bound  to  take  notice 
of  failure  to  properly  allege  citizenship;  Acord  v.  Western  Pocahontas 
Cqrp.,  156  Fed.  1001,  holding  question  of  jurisdiQtion  cannot  first  be 
raised  in  bill  of  review;  Briggs  v.  Traders'  Co.,  145  Fed.  257,  Federal 
court's  lack  of  jurisdiction  may  be  raised  by  any  pleading;  Pennsylvania 
Co.  V.  Bay,  138  Fed.  205,  bill  to  enjoin  ticket-scalping  alleging  business 
worth  five  hundred  dollars,  treated  as  true,  though  answer  alleges 
amount  in  controversy  less  than  two  thousand  dollars,  till  defendant 
sustains  burden  of  showing  lack  of  jurisdictional  amount;  Terry  v. 
Davy,  107  Fed.  52,  46  C.  C.  A.  141,  sustaining  court's  submission  of 
question  of  jurisdiction  raised  by  plea  in  abatement  alleging  common 
citizenship  to  jury  as  independent  question ;  Morris  v.  Gilmer,  129  U.  S. 
326,  327,  82  L.  Ed.  694,  9  Sup.  Ct.  292,  where  record  shows  no  juris-' 
diction.  Supreme  Court  reverses,  with  order  to  dismiss;  Wetmore  v. 
Rymer,  169  U.  S.  122,  42  L.  Ed.  684,  18  Sup.  Ct.  296,  evidence  must 
create  legal  certainty;  Imperial  Refining  Co.  v.  Wyman,  38  Fed.  577, 
3  L.  R.  A.  506,  answer  on  merits  waives  plea  tjo  jurisdiction;  Simon  v. 
House,  46  Fed.  319,  point  may  be  raised  by  affidavits  or  depositions; 
The  John  C.  Sweeney,  55  Fed.  541,  motion  to  dismiss  libel  in  rem  may 
be  made  after  full  hearing  on  merits;  Lehigh  Min.  etc.  Co.  v.  Kelly, 
64  Fed.  403,  where  corporation  is  organized  for  purpose  of  making 
jurisdiction,  case  dismissed;  Less  v.  En^ish,  85  Fed.  474,  29  C.  C.  A. 
275  (see  dissenting  opinion  in  85  Fed.  480,  29  C.  C.  A.  275),  directing 
Circuit  Court  to  dismiss  case,  not  showing  jurisdictional  amount; 
Levinski  v.  Middlesex  Banking  Co.,  92  Fed.  459,  34  C.  C.  A.  452  (see 
dissenting  opinion  in  92  Fed.  466,  34  C.  C.  A.  452),  petition  in  State 
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court,  disclosing  jurisdictional  amount;  sustaining  exceptions  to  items 
does  not  defeat  Federal  jurisdiction;  Wonderly  v.  Lafayette  Co,,  150 
Mo.  648;  45  L.  R.  A.  890,  51  S.  W.  748,  bonds  assigned  to  get  judgment 
in  Federal  court,  it  is  set  aside  in  State  court;  dissenting  opinion  in 
Hill  V.  Walker,  167  Fed.  264,  92  C.  C.  A.  633,  majority  holding  appellate 
court  may  examine  evidence  in  bill  of  exceptions  to  determine  jurisdic- 
tion; Gaddie  v.  Mann,  147  Fed.  959,  arguendo. 

Distinguished  in  Hill  v.  Walker,  167  Fed.  249,  250,  251,  255,  257,  92 
C.  C.  A.  633,  holding  appellate  court  will  not  examine  evidence  in  bill 
of  exceptions  to  determine  jurisdiction;  Kirven  v.  Vii^nia-Carolina 
Chemical  Co.,  145  Fed.  2Sfl,  7  Ann.  Oaa.  219,  76  C.  C.  A.  172,  objection 
to  Federal  jurisdiction  where  dependent  on  question  of  fact  and  taken 
by  answer  should  be  submitted  to  jury,  as  independent  issue. 

On  objection  to  its  Julsdiction  by  court,  sua  sponte^  plaintiif  Ss  ea^ 
titled  to  hearing.    ^ 

Approved  in  Huntington  v.  Laidley,  176  U.  S.  678,  44  L.  Ed.  635,  20 
Sup.  Ct.  529,  holding  erroneous  Circuit  Court's  dismissal  of  suit  to  can- 
cel deed  as  cloud  on  title  for  want  of  jurisdiction  t>n  ground  that  merits 
were  res  adjudicata. 

Distinguished  in  Davis  v.  Kansas  City  etc.  R.  R.  Co.,  32  Fed.  864, 
allowing  amendment  increasing  ad  damnum  clause  to  jurisdictional 
amount. 

116  U.  S.  593-598,  29  L.  Ed.  723,  6  Sup.  Ot.  493,  SHEPAKD  V.  dABBIOAK. 

Patentee,  IntrodudnSr  new  elements  In  his  claim,  after  first  rejection^ 
cannot  thereafter  drop  than  to  catch  Infringer. 

Approved  in  Cimiotti  Unhairing  Co.  v.  American  Fur  Refining  Co., 
198  U.  S.  410,  49  L.  Ed.  1105,  25  Sup.  Ct.  697,  holding  Sutton  patent 
No.  383,358,  for  fur-plucking  machine,  not  infringed;  Hubbell  v. 
United  States,  179  U.  S.  80,  83,  45  L.  Ed.  98,  99,  21  Sup.  Ct.  25,  26, 
holding  Hubbell  patent  metallic  cartridge,  where  openings  of  anvil  plate 
coincide  with  edges  of  fulminate  chamber,  not  infringed  by  patent  with 
vents  differently  situated;  Thacher  v.  Transit  Const.  Co.,  228  Fed.  907, 
holding  Thacher  patent  No.  617,615,  for  improvement  in  concrete 
arches,  was  not  infringed;  William  B.  Scaife  &  Sons  Co.  v.  Falls  City 
Woolen  Mills,  194  Fed.  146,  holding  Greth  patent  No.  775,901,  for 
water-purifying  apparatus,  was  void  on  account  of  prior  art;  W.  W. 
Sly  Mfg.  Co.  V,  Russell  &  Co.,  189  Fed.  64,  110  C.  C.  A.  625,  holding 
Sly  patent  No.  514,097,  for  a  crusher  to  obtain  iron  from  cupola  cinder, 
covered  not  only  crushing  but  also  separation  process;  Campbell  v. 
American  Shipbuilding  Co.,  179  Fed.  503,  103  C.  C.  A.  122,  holding 
where  patentee  acquiesces  in  rejection  of  claims  and  amends  same,  he 
will  be  bound  by  his  action  as  to  rejected  claims;  St.  Louis  St.  Flushing 
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Macb.  Co.  V.  Sanitary  St.  Flushing  Maeh.  Co.,  178  Fed.  924, 103  C.  C.  A. 
565;  refusing  to  hold  infringed  Murphy  patent  No.  736,135,  for  an  im- 
proved street  washer,  containing  combination  of  old  ideas ;  General  Sub- 
Const.  Co.  V.  Netcher,  167  Fed.  558,  holding  Ewen  patent  No.  718,441, 
being  a  process  for  making  substructures,  is  Toid  for  anticipation ;  Dey 
Time  Raster  Co.  v.  Syracuse  Time  Recorder  Co.,  152  Fed.  447,  holding 
workmen's  time-recorder,  which  dispenses  with  platen,  an  essential, 
element  of  patented  machine,  is  not  infringement;  Universal  Brush  Co.. 
V.  Sonn,  146  Fed.  531,  Morrison  patent  No.  717,014,  for  method  of 
making  brushes,  infringed  by  method  of  Sonn  patent  No.  791,510; 
Williams  Calk  Co.  v.  Kemmerer,  145  Fed.  930,  76  C.  C.  A.  466,  limiting 
Williams  patent  No.  666,583,  for  horseshoe  calk,  and  holding  it  not  in- 
fringed; Welsback  light  Co.  v.  Cremo  etc.  Light  Co.,  145  Fed.  524,  Heald. 
patent  No.  423,317,  for  appliance  for  use  with  incandescent  gas  lamps, 
limited  and  not  infringed;  Victor  Talking  Mach.  Co.  v.  American  Ghrapho- 
phone  Co.,  145  Fed.  191,  construing  Berliner  patent  No.  548,623,  for 
sound  records ;  B.  F.  Avery  &  Sons  v.  J.  I.  Case  Plow  Works,  139  Fed. 
885,  Avery  patent  No.  650,771,  claims  7  and  8  for  plow,  limited  and  not 
infringed;  Rembert  Roller  Compress  Co.  v.  American  Cotton  Co.,  129 
Fed.  368,  369,  64  C.  C.  A.  25,  Rembert  patent  No.  441,022,  for  method 
of  baling  cotton,  limited  and  not  infringed  by  mechanism  of  Graves 
patent  No.  473,144;  Safety  Oiler  Co.  v.  Scovill  Mfg.  Co.,  110  Fed.  205, 
holding  limitation  inserted  in  application  afte^:  its  rejection  to  meet 
patent  officer's  objection  must  be  used  in  construing'  patent  issued; 
Sutter  V.  Robinson,  119  U.  S.  541,  30  L.  Ed.  496,  7  Sup.  Ct.  382,  applied 
to  apparatus  for  resweating  tobacco;  Crawford  y.  Heysinger,  123  U.  S. 
607,  31  L.  £d.  274,  8  Sup.  Ct.  408,  applying  rule  to  improvement  for  in- 
serting staples;  Hendy  v.  Miner's  Iron  Works,  127  U.  S.  376,  82  L.  Ed. 
209,  8  Sup.  Ct.  1279,  ore-stamp  feeder,  described  with  cylinder,  not 
smooth,  does  not  cover  one  that  is;  Roemer  v.  Peddie,  132  U.  S.  317, 
33  L.  Ed.  383, 10  Sup.  Ct.  99,  applying  rule  to  combined  lock  and  handle 
on  traveling  bags;  Yale  Lock  Mfg.  Co.  v.  Berkshire  Nat.  Bank,  135 
U.  S.  379,  34  L.  Ed.  183,  10  Sup.  Ct.  896,  claim  cannot  be  enlarged  on 
reissue;  Dobson  v.  Lees,  137  U.  S.  265,  34  L.  Ed.  656,  11  Sup.  Ct.  73, 
reissue  cannot  include  matter  once  intentionally  omitted;  Dobson  v. 
Lees,  30  Fed.  627,  reissue  broader  than  original  is  invalid,  particularly 
where  this  was  originally  refused;  Fox  v.*  Perkins,  52  Fed.  208,  214, 
3  C.  C.  A.  32,  no  construction  given  to  reissue  to  cover  rejected  claims ; 
Corbin  Cabinet  Lock  Co.  v.  Eagle  Lock  Co.,  150  U.  S.  40,  87  L.  Ed.  990, 
14  Sup.  Ct.  29,  acquiescence  in  rejection  of  broad  claim  for  lock  pre- 
cludes construction  to  cover  rejected  portion;  Knapp  v.  Morss,  150 
U.  S.  225,  37  L.  Ed.  1061,  14  Sup.  Ct.  82,  claims  must  be  read  and  inter- 
preted with  reference  to  rejected  claims;  Morgan  Envelope  Co.  v. 
Albany  Paper  Co.,  152  U.  S.  429,  38  L.  Ed.  502,  14  Sup.  Ct.  629,  acqui- 
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escence  in  rejection  estops  party  to  claim  benefit  thereof;  La  Ru&  v. 
Western  Electric  Co.,  24  Blatchf.  22,  28  Fed.  87,  instrument,  without 
elements  thereof,  does  not  infringe  combination;  Boland  v.  Thompson, 
23  Blatchf.  443,  26  Fed.  635,  remedy  for  rejection  is  appeal,  and  not 
reissue ;  Thomas  v.  Rocker  Spring  Co.,  77  Fed.  431,  23  C.  C.  A.  211, 
dissent  from  rejection  should  be  made  by  appeal  and  not  by  attempting 
to  broaden  amended  claims;  Electrical  Accumulator  Co.  v.  Julien  Elec- 
.trie  Co.,  38  Fed.  122,  where,  in  device,  patentee  claims  one  electrode,  he 
cannot  claim  two;  United  States  Axle  etc.  Co.  v.  Wurster,  38  Fed.  430, 
applied  to  patent  for  axle  lubricator;  Smith  v.  Pittsburgh  Gas  Co., 
42  Fed.  150,  communications  to  patent  office,  restricting  claims,  cannot 
be  disregarded,  in  suit  for  infringement;  Celluloid  Mfg.  Co.  v.  Cellonite 
Mfg.  Co.,  42  Fed.  906,  patent  only  secures  what  was  asked  for  and 
accepted ;  National  Progress  Bunching-Machine  Co.  v.  Williams,  44  Fed. 
194,  12  L.  R.  A.  110,  claim  for  cigar-buncher,  specifically  referring  to 
drawing,  is  strictly  construed,  in  view  of  prior  art;  Lane  v.  Park,  49 
Fed.  458,  applying  rule  to  plows  with  soft  center  steel  plates;  Coll 
v.  Seneca,  56  Fed.  156,  where  patentee  does  not  appeal  from  rejection, 
he  is  restricted  to  the  narrow  claim;  McCormick  Harvesting  Mach.  Co. 
V.  Anltman,  58  Fed.  778,  applying  rule  to  acquiescence  in  rejection  of 
claims,  reopened  under  reissue  application;  Johnson  v.  Olsen,  61  Fed. 
833,  rule  applies  where  rejected  claim  is  narrower  as  well  as  broader 
than  those  allowed ;  Wood  Mowing  etc.  Mach.  Co.  v.  Deering,  66  Fed.  550, 
fihcaf  carriers,  described  as  single- jointed,  not  infringed  by  one  double- 
jointed  ;  Wheaton  v.  Norton,  70  Fed.  842,  17  C.  C.  A.  447,  applying  rule 
ito  can-heading  machine;  Engle  Sanitary  etc.  Co.  v.  Elwood,  73  Fed.  485, 
where  certain  elements  of  combination  are  declared  necessary,  omission 
is  no  infringement;  Missouri  Lamp  etc.  Co.  v.  Stempel,  75  Fed.  588, 
applying  rule  to  fire  extinguisher;  Steams  v.  Russell,  85  Fed.  225,  29 
C.  C.  A.  121,  applied  to  pill-dipping  device;  Truman  v.  Holmes,  87  Fed. 
747,  31  C.  C.  A.  215,  applying  rule  to  breaking  cart;  Brill  v.  St.  Louis 
Car  Co.,  90  Fed.  669,  33  C.  C.  A.  213,  applying  rule  to  ear  trucks, 
whether  objections  of  patent  office  were  well  founded  or  not;  dissent- 
ing opinion  in  .Westinghouse  v,  Boyden  Power  Brake  Co.,  170  U.  S.  582, 
42  L.  Ed.  1152,  18  Sup.  Ct.  728,  majority  holding  Westinghouse  fluid 
pressure  automatic  brake  not  infringed. 

Distinguished  in  Yale  Lock  Mfg.  Co.  v.  New  Haven  Sav.  Bank,  32 
iFed.  171,  where  patent  office  called  a  'Mouble  disc"  a  "single  disc," 
party  is  not  precluded  by  claiming  former  in  reissue;  Wirt  v.  Brown, 
32  Fed.  286,  language  of  patent,  not  ambiguous,  cannot  be  overriden 
by  letter  of  solicitor;  Reece  Button  etc.  Mach.  Co.  v.  Globe  Button-hole 
etc.  Co.,  61  Fed.  969,  10  C.  C.  A.  194,  rule  not  applied  where  no  direct 
issue  of  novelty  and  amendments  were  only  incidental;  McCormick 
Harvesting  etc.  Co.  v.  Aultman,  69  Fed,  399,  16  C.  C.  A.  259,  applying 
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mle  where  reissne  is  applied  for,  but  not  carried  to  x)oint  of  surrender^ 
of  old  patent;  and  acceptance  of  new. 

116  XT.  S.  699-605,  29  L.  Ed.  740,  6  Sup.  Ot  489,  MINQ  ▼.  WOOUTOZtK. 

Action  of  deceit  inTolyes  Intentional  nntnith,  resulting  intentionally 
in  alteration  of  condition,  and  loss. 

Approved  in  Schmidt  v.  Bank  of  Commerce,  234  U.  S.  67,  58  L.  Ed. 
1216,  34  Sup.  Ct.  730,  holding  fraud  practiced  by  payee  on  certain  co- 
makers of  promissory  notes  is  available  to  other  makers;  United  States 
V.  Diamond  Coal  etc.  Co.,  191  Fed.  790, 112  C.  C.  A.  272,  cited  in  opinion 
of  lower  court,  appellate  court  reversing  decree  and  allowing  United 
States  to  cancel  patent  issued  to  soldier  through  fraud;  Brandom  v. 
McCausland,  171  Fed.  403,  96  C.  C.  A.  358,  holding  party  setting  up 
fraud  has  burden  of  proving  same;  Gilbane  v.  Fidelity  &  Casualty  Co., 
163  Fed.  677,  90  C.  C.  A.  265,  holding  where  assured  under  employers' 
liability  policy  understated  wage  list,  insurer  might  recover  difference 
in  premium;  Pittsburgh  etc.  Trust  Co.  v.  Northern  etc.  Ins.  Co.,  148 
Fed.  675,  78  C.  C.  A.  408,  statements  furnished  by  officers  of  insurance 
company  in  n^otiations  for  sale  of  its  business,  though  incorrect,  do 
not  support  action  for  deceit  where  they  were  prepared  by  employees 
for  company's  own  use;  Kimber  v.  Young,  137  Fed.  747,  748,  70  C.  C.  A. 
178,  applying  rule  where  on  sale  of  corporate  bonds  defendant  said  he 
knew  bonds  good  and  would  be  paid  and  that  they  were  preferred 
securities;  Stratton's  Independence  v.  Dines,  135  Fed.  458,  68  C.  C.  A. 
161,  where  defendant  sold  mine  to  plaintiff  for  its  stock  and  then  con- 
Atracted  with  another  for  sale  of  stock  on  commission,  profit  made  by 
defendant  on  sale  of  stock  is  not  basis  for  action  for  deceit  in  sale 
of  mine;  Lynch  v.  United  States,  13  Okl.  153,  73  Pac.  1099,  where 
ihomesteader  made  final  proof  and  paid  government  highest  price  at 
which  land  could  be  sold.  United  States  cannot  sue  to  cancel  patent 
though  patentee  committed  perjury  in  obtaining  title ;  Belmont  Min.  Co. 
V.  Costigan,  21  Colo.  477,  42  Pac.  649,  holding  complaint  herein  suffi- 
cient; Runge  V.  Brown,  23  Neb.  822,  37  N.  W.  663,  defendant  cannot 
allege  plaintiff  had  no  right  to  rely  on  his  representation. 

Distinguished  in  Jackson  &  Sharp  Co.  v.  Fay,  20  App.  D.  C.  112, 
holding  fraud  cannot  be  based  on  promissory  or  misleading  statement; 
Bank  of  Commerce  v.  Broyles,  16  N.  M.  426, 120  Pac.  673,  holding  where 
fraud  practiced  referred  to  note  given  for  previous  debt,  it  was  no  de- 
fense in  suit  on  note. 

Action  to  recover  for  false  representations.    Note,  18  Am.  St.  Bep. 
561. 

Miscellaneous.  Cited  in  Brown  v.  Clow,  168  Ind.  419,  62  N.  E.  1012, 
holding  transfer  by  corporation  of  all  but  three  thousand  dollars  of  two 
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hnndred  thousand  dollars  capital  to  another  company  to  build  works 
^violates  statute  requiring  collection  of  stock  in  eighteen  months. 

116  U.  S.  605-609,  29  L.  Ed.  744,  6  Sup.  Ot.  496,  LIEBKE  v.  THOMA& 

Composition  discharges  all  save  fiduciary  delfts.  Just  as  bankroptey  dis- 
charge does. 

Approved  in  United  States  v.  Hammond,  104  Fed.  863,  44  C.  C.  A. 
229,  holding  appeal  lies  from  order  of  District  Court  refusing  confirma- 
tion of  bankrupt's  composition. 

116  U.  S.  609-615,  29  L.  Ed.  742,  6  Sup.  Ct.  496,  538,  JONES  ▼.  SIMPSON. 

Vendor's  admissions  after  sale,  of  purpose  to  defraud  his  creditors,  are 
admissible  as  res  gestae. 

Approved  in  Bush  &  Mallett  Co.  ▼.  Helbing,  134  Cal.  680,  66  Pac. 
969,  holding  admissible  in  action  by  creditor  of  grantor  in  secret  deed 
declarations  made  after  execution  thereof  as  part  of  res  gestae;  Hellman 
V.  Somerville,  212  Mo.  433,  111  S.  W.  34,  holding  in  action  for  fraudu- 
lent conspiracy  to  aifect  sale,  depositions  ^ven  in  former  suit  are  admis- 
sible against  defendants;  Sonnentheil  v.  Christian  Moerlein  Brewing 
Co.,  172  U.  S.  415,  48  L.  Ed.  498,  19  Sup.  Ct.  238,  and  State  v.  Durant, 
53  Mo.  App.  500,  both  admitting  declarations  of  vendor;  Toms  v.  Whit- 
more,  6  Wyo.  229,  44  Pac.  57,  discussing  when  declarations  of  vendor 
are .  admitted. 

Admissibility  of  vendor's  declarations  out  of  court,  as  to  purpose 
in  making  transfer  attacked  as  fraudulent.  Note,  41  L.  B.  A. 
(N.  S.)  5,  7. 

If  vendee  guilty  of  bad  faith,  sale  is  void,  irrespective  of  considera- 
tion paid. 

Approved  in  In  re  Hawks,  204  Fed.  316,  holding  mortgage  given  on 
antecedent  agreement  to  hold  creditor  secured  was  not  fraudulent ;  In  re 
Calvi,  185  Fed.  649,  660,  holding  parties  buying  goods  in  bulk  from  bank- 
rupt acted  in  good  faith  and  without  knowledge  of  insolvency;  Shelton 
V.  Price,  174  Fed.  893,  and  Houck  v.  Christy,  152  Fed.  615,  81  C.  C.  A. 
602,  both  holding  evidence  showed  that  purchaser  from  bankrupt  knew 
of  latter 's  insolvent  condition;  Morimura  v.  Samaha,  25  App.  D.  C.  197, 
holding  creditors  attacking  fraudulent  conveyance  have  burden  of  show- 
ing grantee's  knowledge;  Bodcaw  Lumber  Co.  v.  White,  121  La.  720, 
46  South.  783,  holding  court  will  not  decree  specific  performance  of  con- 
tract to  convey,  where  title  is  insecure;  Fischer  v.  Lee,  98  Va.  162,  35 
S.  E.  441,  holding  where  plaintiff  sold  pianos  without  reserving  lien  and 
vendee  pledged  them  for  usurious  loans,  pledgees  were  bona  Rde  holders ; 
Jewell  V.  Knight,  123  U.  S.  434,  31  L.  Ed.  193,  8  Sup.  Ct.  195,  in  absence 
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of  statute,  debtor  may  prefer  creditors,  although  goods  received  with 
intent  to  defraud  creditors;  Herman  v.  McEanney,  47  Fed.  760,  presi- 
dent, having  notice  of  insolvency,  and  attempts  to  conceal  cash,  bank 
is  no  bona  fide  taker;  Walker  v.  Collins,  50  Fed.  743,  1  C.  C.  A.  642, 
instruction  that  vendees  must  have  actual  notice  of  fraud  is  erroneous; 
Treusch  v.  Ottenburg,  54  Fed.  878,  46  C.  C.  A.  629,  approving  instruc- 
tion to  this  effect. 

Participation  in  vendor's  fraud  invalidating  transfer  for  good  con- 
sideration.   Note,  32  L.  R.  A.  40,  71. 

After  vendor's  fraud  shown,  ereditors  most  show  bad  faith  of  yendee 
paying  valuable  consideration. 

Approved  in  United  States  v.  Detroit  Timber  etc.  Co.,  200  U.  S.  332, 
50  L.  Ed.  503,  26  Sup.  Ct.  282,  purchaser  of  lumber  company's  property 
is  not  chargeable  with  wrongful  character,  as  against  government,  of 
conveyances  of  standing  timber,  which  might  have  been  gaine'd  by  in- 
vestigation of  books  and  papers  of  company  turned  over  as  evidence 
of  titles;  Reed  v.  Munn,  148  Fed.  756,  80  C.  C.  A.  215,  determining 
effect  of  notice  of  outstanding  equitable  interest  on  title  of  purchaser; 
United  States  v.  Detroit  Timber  etc.  Co.,  131  Fed.  674,  67  C.  C.  A.  1, 
where  vendor  presents  conveyances  to  himself  prima  facie  valid  and 
assures  purchaser  that  title  under  them  is  perfect,  purchaser  need  not 
investigate  further;  United  States  v.  Detroit  Timber  &  Lumber  Co.,  124 
Fed.  401,  402,  holding  in  suit  by  United  States  to  cancel  patent  regu- 
larly issued,  fraud  must  be  shown  by  satisfactory^  evidence,  furnishing 
money  to  make  entry  insufQcient;  Jacobs  v.  Van  Sickel,  123  Fed.  341, 
holding  conveyance  by  bankrupt  to  father-in-law  to  secure  bona  fide 
indebtedness  of  bankrupt  for  advances  not  fraudulent;  Freese  v.  Kem- 
play,  118  Fed.  429,  55  C.  C.  A.  258,  holding  admissible  to  show  fraudu- 
lent intent  evidence  of  vendor's  statements  made  prior  to  sale;  Corwine 
V.  Thompson  Nat.  Bank,  105  Fed.  199,  44  C.  C.  A.  442,  upholding  deeds 
of  father  indebted  to  corporation  as  indorser  of  notes,  conveying  prop- 
erty to  children  for  adequate  consideration;  Floyd- Jones  v.  Anderson, 
30  Mont.  362,  76  Pac.  755,  where  member  of  building  and  loan  associa- 
tion has  made  full  settlement  and  withdrawn  therefrom,  such  settlement 
and  withdrawal  cannot  be  set  aside  by  society  without  showing  fraud; 
Cox  V.  Wall,  132  N.  C.  741,  44  S.  E.  638,  holding  under  N.  C.  Code  1883, 
§  1548,  burden  of  proof  rests  upon  grantee  of  bankrupt  to  show  valu- 
able consideration  and  ignorance  of  fraud;  Compton,  Ault  &  Co.  v. 
{Marshall,  88  Tex.  57,  29  S.  W.  1059,  holding  allegation  in  petition 
to  set  aside  trust  deed  securing  grantor's  debts  that  such  debts  were 
fictitious  does  not  shift  burden  to  trustees;  Bamberger  v.  Schoolfield, 
160  U.  S.  163,  40  L.  Ed.  379,  16  Sup.  Ct.  229,  party  alleging  must  prove 
fraud;  Walker  v.  Collins,  59  Fed.  73,  74,  8  C.  C.  A.  1,  Ross  v.  Wellman, 
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102  Cal.  4,  36  Pac.  403,  and  Casey  y.  Leggett,  125  Cal.  670,  58  Pao. 
266,  all  applying  to  fraudulent  conveyance. 

Decree  of  certainty  necessary  to  establish  fraud  in  civil    action. 
Note,  88  L.  R.  A.  (N.  S.)  839. 

116  XT.  S.  616-^1,  29  la.  Ed.  746»  6  Sup.  Ot.  524,  BOTB  v.  UNITED  STATES. 

Law  declaring  allegations  provable  from  private  papers,  confessed  by 
nonproduction,  violates  fourth  amendment. 

.  Approved  in  Wilson  v.  United  States,  221 U.  S.  375, 377, 380,  Ann.  Oas. 
I912D,  558,  55  L.  Ed.  777,  778,  779,  31  Sup.  Ct.  538,  holding  court  may 
icompel  production  of  corporate  correspondence  in  proceeding  before 
grand  jury  investigating  acts  of  officers ;  Flint  v.  Stone  Tracy  Co.,  220 
.U.  S.  174,  Ann.  Oaa.  1912B,  1312,  55  L.  Ed.  422,  31  Sup.  Ct.  342,  holding 
making  return  for  assessment  of  excise  tax  public  document  and  open 
for  inspection  did  not  violate  Constitution;  Wise  v.  Mills,  220  U.  S. 
550,  55  L.  Ed.  580,  31  Sup.  Ct.  597,  holding  writ  of  error  will  not  lie 
to  Circuit  Court  to  review  order  adjudging  United  States  attorney 
guilty  of  contempt  in  refusing  to  obey  order  directing  return  of  papers 
received ;  Mallett  v.  North  Carolina,  181  U.  S.  600,  45  L.  Ed.  1021,  21 
Sup.  Ct.  734,  holding  Federal  question  as  to  admission  of  defendant's 
account'books  not  passed  on  by  Supreme  Court  where  question  not 
raised  in  lower  court;  United  States  v.  Armour,  142  Fed.  825,  one 
appearing  before  corporation  commissioner  at  his  request  and  gives 
testimony  or  produces  documents,  though  not  subpoenaed,  is  exempt 
from  prosecution  for  violation  of  anti-trust  law;  In  re  Hale,  139  Fed. 
502,  subpoena  commanding  officers  of  corporation  supposed  to  have 
violated  anti-trust  law  to  appear  before  grand  jury  and  to  bring  all 
corporation's  books  and  papers,  is  void;  Rosenberger  v.  Harris,  136  Fed. 
1003,  Rev.  Stats.,  §  3929,  relating  to  fraud  orders,  does  not  authorize 
postmaster-general  to  issue  such  order  against  mail  order  liquor  busi- 
ness, though  sellcfr  guilty  of  false  statement  in  advertisement  as  to  age 
of  liquors;  In  re  Hess,  134  Fed.  Ill,  bankrupt  cannot  be  compelled  to 
produce  books  of  account  for  examination  where  they  might  tend  to 
incriminate  him;  McKnight  v.  United  States,  115  Fed.  979,  54  C.  C.  A. 
358,  holding  to  permit  demand  on  defendant  charged  with  embezzle- 
ment, in  presence  of  jury,  to  produce  paper  with  incriminatory  evidence 
violates  fifth  amendment;  Owyhee  Land  ft  Irr.  Co.  v.  Tautphaus,  109 
Fed.  549,  48  C.  C.  A.  535,  holding  before  defendant  can  be  held  in  de- 
fault for  failure  to  produce  books,  under  Rev.  Stats.,  §  724,  court  must 
determine  evidence  pertinent  and  order  production;  Newgold  v.  Ameri- 
can Electrical  Novelty  etc.  Co.,  108  Fed.  343,  holding  in  action,  under 
Rev.  Stats.,  §  4901,  to  recover  penalties  for  falsely  marking  article  as 
patented  defendant  cannot  be  compelled,  under  section  724,  to  produce 
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books  against  himself;  In  re  Pac.  Ry.  Commission,  12  Sawy.  574,  32 
Fed.  250,  holding  Pacific  railway  commission  cannot  compel  production 
of  private  books  and  papers  of  officers  of  railroads;  In  re  Comingorc, 
96  Fed.  562,  holding  State  court  cannot  compel  internal  revenue  collector 
to  produce  records  from  his  office;  State  v.  Donovan,  10  N.  D.  208,  86 
N.  W.  711,  upholding  admission  of  record  of  sales  required  of  druggists 
by  N.  D.  Rev.  Codes,  §  7596,  in  action,  under  section  7605,  for  selling 
liquor;  In  re  Briggs,  135  N.  C.  134,  135,  136,  47  S.  E.  408,  upholding 
Code,  §  1215,  providing  witness  in  gambling  case  not  excused  from  tes- 
tifying as  to  his  own  gambling;  Counselman  v.  Hitchcock,  142  U.  S. 
586,  35  li.  Ed.  1122,  12  Sup.  Ct.  206  (reversing  44  Fed.  270),  holding 
witness  before  grand  jury,  investigating  violation  of  Interstate  Com- 
merce Act,  need  not  answer  questions  which  might  criminate  him;  In  re 
Pac.  Ry.  Commission,  12  Sawy.  579,  599,  32  Fed.  254,  267,  holding 
Pacific  railway  commission  cannot  comp^  production  of  private  papers 
of  railroad  officers;  dissenting  opinion  in  Brown  v.  Walker,  161  U.  S. 
615,  40  L.  Ed.  827,  16  Sup.  Ct.  657,  majority  holding  immunity  granted 
to  witnesses  before  interstate  commerce  commission  deprives  them  of 
right  to  refuse  to  answer;  State  v.  Simmons  Hardware  Co.,  109  Mo. 
127,  15  L.  R.  A.  678,  18  S.  W.  1126,  annulling  law  requiring  corporate 
officers  to  disclose  whether  trust  law  was  violated. 

Distinguished  in  Weeks  v.  United  States,  232  U.  S.  390,  391,  394,  396, 
398,  655,  656,  657,  658,  Ann.  Gas.  19150,  1177,  L.  R.  A.  1915B,  834,  68 
L.  Ed.  654,  34  Sup.  Ct.  341,  holding  court  erred  in  refusing  to  return 
correspondence  seized  in  home  of  accused  before  warrant  was  issued; 
Grunberg  v.  United  States,  145  Fed.  87,  88,  89,  76  C.  C.  A.  51,  on  prose- 
cution of  partners  for  conspiracy  to  enter  imported  goods  at  less  than 
true  value,  refusal  to  charge  that  refusal  of  defendants  to  produce  in- 
voice on  notice  by  United  States  not  reversible  error;  Potter  v.  Beal, 
49  Fed.  795,  appointing  master  to  look  over  papers  in  national  bank 
and  turn  over  private  ones  to  president;  Lawrence  v.  State,  103  Md. 
34,  35,  37,  63  Atl.  103,  104,  in  prosecution  for^  false  pretenses,  on  issue 
as  to  worth  of  paper  purporting  to  be  certificate  of  deposit  issued  by 
trust  company,  certificate  of  deposit  book  seized  by  officers  is  admis- 
sible; State  V.  Krinski,  78  Vt.  165,  62  Atl.  37,  on  prosecution  for 
keeping  liquor  without  license,  liquors  illegally  seized  are  admissible; 
6tate  V.  Royce,  38  Wash.  116,  117,  80  Pac.  270,  in  burglary  prosecution 
pawn  ticket  for  typewriter  stolen  at  time  of  burglary  is  admissible, 
though  taken  from  defendant  by  police;  Chastang  v.  State,  83  Ala.  30, 
3  South.  304,  holding  evidence  of  concealed  weapon  properly  admitted; 
dissenting  opinion  in  Wilson  v.  United  States,  221  U.  S.  387,  391,  394, 
Ann.  OaB.  1912D,  558,  55  L.  Ed.  781,  783,  784,  31  Sup.  Ct.  538,  majority 
XIH— 18 
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holding  court  may  compel  production  of  corporate  correspondence  in 
proceeding  before  grand  jury  to  investigate  criminal  acts  of  officers. 

Admissibility  of  evidence-  wrongfully  obtained.    Note,  136  Am.  St. 
Bep.  147, 153,  165,  156, 157,  158,  161. 

Privilege  of  a  witness   as  to  incriminating  testimony.    Note,  76 
Am.  St.  Bep.  323,  328. 

Admissibility  of  evidence  secured  by  search  or  seizure.    Note,  16 
Ann.  Gas.  1206. 

Protection    against    self-crimination    in    civil    case.    See  note,  29 
L.  R.  A.  811,  814. 

Admissibility  against  accused  of  article  taken  from  him.    Note,  59 
L.  R.  A.  466,  467,  468,  469,  470,  472,  473. 

Admissibility  of  documents  or  articles  taken  from  defendant.    Note, 
8  L.  R.  A.  (N.  S.)  762. . 

Searches  and  seizures  of  stolen,  forfeited,  or  dutiable  goods,  la  lawful, 
but  not  of  one's  private  papers. 

Approved  in  Hale  v.  Henkel,  201  U.  S.  71,  73,  76,  50  L.  Ed.  664,  666, 
666,  26  Sup.  Ct.  370,  determining  right  of  officer  of  corporation  to  refuse 
to  produce  books  before  grand  jury  investigating  violation  of  anti-trust 
law;  Ballman  v.  F^gin,  200  U.  S.  195,  50  L.  Ed.  437,  26  Sup.  Ct.  212, 
upholding  privilege  of  witness  where  cash-book  sought  by  grand  jury 
investigating  criminal  liability  of  national  bank  employee  for  disap- 
pearance of  cash  might  disclose  owner's  liability  for  running  bucket- 
shop;  Adams  v.  New  York,  192  U.  S.  597,  598,  48  L.  Ed.  580,  24  Sup. 
Ct.  375,  upholding  N.  Y,  Penal  Code,  §  344b,  making  possession  of 
record  of  chances  in  policy  game  prima  facie  evidence  of  knowingly 
possessing,  against  violation  of  section  344a;  Flagg  v.  United  States, 
233  Fed.  483,  486,  487,  holding  secondary  evidence  gleaned  from  evi- 
dence obtained  under  unlawful  seizure  was  not  admissible  against 
accused ;  United  States  v.  Friedberg,  233  Fed.  316,  317,  holding  warrant 
providing  for  search  for  contraband  tobacco  did  not  authorize  seizure 
of  private  papers ;  United  States  v.  Abrams,  230  Fed.  314,  holding  papers 
seized  under  threat  of  prosecution  were  not  admissible  as  evidence  in 
trial ;  United  States  v.  Hart,  214  Fed.  661,  holding  one  voluntarily  sub- 
mitting papers  to  United  States  attorney  cannot  compel  their  return 
before  trial;  United  States  v.  Rhodes,  212  Fed.  519,  holding  bankrupt 
cannot  be  compelled  to  produce  books  that  will  incriminate  him ;  United 
States  V.  Mounday,  208  Fed.  190,  holding  search  made  by  mail  in- 
spectors after  defendant's  arrest  by  marshal  was  improper;  Hillman 
V.  United  States,  192  Fed.  269,  112  C.  C.  A.  622,  holding  indictment 
will  not  be  quashed  where  books  improperly  produced  before  grand 
jury  offered  no  incriminating  evidence;  Ripper  v.  United  States,  178 
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» 
Fed.  26y  101  C.  C.  A.  152,  holding  affidavit  of  officer  seeking  warrant 
to  search  building  for  oleomargarine  must  state  facts  on  which  he  bases 
his  relief;  In  r^  Harris,  164  Fed.  293,  holding  trustee  in  bankruptcy 
entitled  to  books  of  bankrupt;  The  Washtenaw,  163  Fed.  375,  where 
Court  of  Admiralty  refused  to  order  production  of  books  and  papers 
before  trial;  Ex  parte  Chapman,  153  Fed.  375,  holding  manager  of 
corporation  could  not  be  compelled  to  produce  books  of  corporation  if 
they  would  tend  to  incriminate  him ;  Edelstein  v.  United  States,  149  Fed. 
642,  9  L.  R.  A.  (N.  8.)  236,  79  C.  C.  A.  328,  false  oath  punishable  under  ' 
Bankruptcy  Act,  §  29,  includes  examination  of  bankrupt  before  referee 
on  examination  of  specifications  filed  against  discharge;  United  States 
V.  Praeger,  149  Fed.  483,  484,  refusal  of  witness  before  court-martial 
to  answer  questions  on  advice  of  counsel  that  answer  might  subject  him 
•to  prosecution  is  not  violation  of  Comp.  Stats.  1901,  p.  966;  United 
§tates  V.  Collins,  145  Fed.  711,  claim  of  privilege  for  failure  to  produce 
books  as  required  by  subpoena  insufficient  when  based  solely  on  state- 
ment of  claimant  that  books  will  tend  to  incriminate  him  and  that  he 
has  not  been  sworn  as  witness;  In  re  State,  179  Ala.  646,  648,  60 
South.  287,  288,  holding  one  filing  bill  to  abate  liquor  nuisance  must 
verify  bill  himself;  Pate  v.  State,  150  Ala.  18,  43  South,  346,  admit- 
ting dying  declaration  of  one  killed  by  defendant;  American  Cent.  Ins. 
Co.  V.  Pepper,  9  Ala.  App.  196,  62  South.  398,  holding  defendant  insur- 
ance company  cannot  be  compelled  to  answer  interrogatory  as  to  its 
membership  in  underwriter's  association,  as  same  would  subject  it 
to  penalty;  Mutual  Commission  &  Stock  Co.  v.  Moore,  13  App.  D.  C. 
86,  holding  property  cannot  be  replevied  when  it  is  held  as  evidence 
of  crime;  Calhoun  v.  State,  144  Ga.  682,  87  S.  E.  894,  and  McAllister 
V.  State,  17  Qa.  App.  160,  86  S.  E.  412,  both  holding  contraband  liquor 
obtained  by  unlawful  seizure  was  nevertheless  admissible;  Underwood  v. 
State,  13  Ga.  App.  209,  78  S.  E.  1104,  holding  where  keys  to  safe  were 
taken  under  illegal  arrest,  evidence  obtained  therefrom  was  inadmis- 
sible; Hammock  v.  State,  1  Ga.  App.  128,  58  S.  E.  67,  holding  evidence 
obtained  under  illegal  arrest  cannot  be  used  against  person;  National 
Safe  Deposit  Co.  v.  Stead,  250  111.  610,  Ann.  Gas.  l6l2B,  430,  95  N.  E. 
983,  upholding  section  of  inheritance  tax  law  which  compels  safe  deposit 
companies  to  retain  enough  of  contents  of  box  to  -cover  tax;  People 
▼.  Wayman,  249  111.  314,  Ann.  Oas.  1912A,  1S5,  33  L.  IL  A.  (N.  S.)  259, 
94  N.  E.  512,  upholding  examination  required  of  municipal  police  offi- 
cers; State  V.  Pence,  173  Ind.  104,  140  Ajxl  St.  Bep.  240,  20  Ann.  Gas. 
1180,  25  li.  B.  A.  (N.  S.)  818,  89  N.  E.  490,  holding  druggist  in  dry 
territory  being  licensed  to  sell  liquor  on  prescription  cannot  be  com- 
pelled to  produce  prescriptions;  McSwane  v.  Foreman,  167  Ind.  177, 
78  N.  £.  632,  holding  examination  cannot  be  had  before  trial  at  dwelling- 
house  of  adverse  party;  State  v.  Hassan,  149  Iowa,  524,  128  N.  W.  963, 
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holding  complaint  eannot  be  made  of  sheriff  retaining  property  fonnd 
on  accused  at  time  of  arrest;  Finn  v.  Winneshiek  Dist.  Court/ 145  Iowa, 

166. 123  N.  W.  1069,  holding  one  refusing  to  answer  cross-interrogatories 
in  deposition  may  be  punished  for  contempt;  State  v.  Sheridan,  121 
Iowa,  167,  96  N.  W.  731,  article  obtained  by  search  of  defendant's 
house  under  search-warrant  issued  without  legal  authority  is  inadmis- 
sible against  him;  State  v.  Weight,  117  Iowa,  661,  662,  663,  664,  91 
N.  W.  938,  939,  holding  compulsory  physical  examination  of  person 

*  accused  of  rape  to  ascertain  presence  of  venereal  disease  alleged  to 
have  been  communicated  to  prosecutrix  violates  Const.,  art.  I,  §  9 ;  State 
V.  Turner,  82  Kan.  793,  136  Am.  St  Rep.  129,  82  L.  R.  A.  (N.  8.)  772, 
109  Pac.  657,  holding  production  of  revolver  from  hiding  place  may  be 
admitted  against  one  accused  of  murder;  State  v.  Doremus,  137  La. 
'270,  68  South.  606,  holding  liquors  found  in  raid  on  '* blind  tiger"  may 
be  admitted  in  evidence;  State  v.  Drew,  110  Minn.  251,  136  Am.  St.  Rep. 

491. 124  N.  W.  1093,  holding  schedules  in  bankruptcy  cannot  be  admitted 
Against  one  accused  of  receiving  deposits  in  insolvent  bank;  Miles 
V.  Armour,  239  Mo.  449,  144  S.  W.  426,  upholding  action  of  court  strik- 
ing pleading  from  files  for  failure  to  answer  deposition ;  State  v.  Sharp- 
less,  212  Mo.  198,  111  S.  W.  76,  holding  papers  taken  from  accused 
after  his  arrest  may  be  used  against  him;  State  v.  Faulkner,  175  Mo. 
606,  609,  75  S.  W.  135,  136,  holding  in  prosecution  for  perjury  before 
grand  jury  during  investigation  of  bribery  charge,  admission  of  agree- 
ment between  offerer  of  bribe  and  councilman  improper;  State  v.  Fuller 
34  Mont.  26,  9  Ann.  Gas.  648,  8  L.  R.  A.  (N.  S.)  762,  85  Pac.  374,  holdings 
admission  of  defendant's  shoes  in  evidence  to  show  correspondence  ta 
(tracks  near  murder  was  not  error;  People  v.  Reardon,  197  N.  Y.  244,. 
246,  134  Am.  St.  Rep.  871,  27  L.  R.  A.  (N.  8.)  141,  90  N.  E.  832,  833, 
holding  State  controller  could  not  examine  stock  broker's  books  to  de- 
termine whether  tax  on  sales  of  sfock  had  been  paid;  State  v.  Hooker, 
22  Okl.  728,  98  Pac.  971,  holding  mandamus  will  lie  to  compel  issuance 
of  warrant  of  seizure ;  Gillespie  v.  State,  5  Okl.  Cr.  549,  Ann.  Oas.  1912D, 
259,  35  L.  R.  A.  (N.  8.)  1171,  115  Pac.  622,  holding  defendant  in  crim- 
inal case  cannot  be  compelled  to  produce  paper  before  jury;  Qilmore- 
v.  State,  3  Okl.  Cr.  436,  437,  27  L.  R.  A.  (N.  S.)  151,  106  Pac.  802, 
holding  voluntary  statement  of  defendant  not  affected  by  illegality  of* 
arrest;  State  v.  Madison,  23  S.  D.  593,  122  N.  W.  651,  holding  house 
used  for  unlawful  sale  of  liquor  may  be  subject  to  search;  Rhinehart 
V.  State,  121  Tenn.  436,  17  Ann.  Oas.  254,  117  S.  W.  512,  holding  insur- 
ance commissioner  may  subpoena  witnesses  to  investigate  origin  of 
fires ;  San  Antonio  Light  Pub.  Co.  v.  Lewy,  52  Tex.  Civ.  34,  113  S.  W. 
581,  holding  revenue  officer  has  no  authority  to  enter  house  and  seize- 
goods  without  warrant;  Ex  parte  Gould,  60  Tex.  Cr.  446,  31  L.  R.  A. 
t(N.  8.)  835,  132  S.  W.  366,  holding  subpoena  duces  tecum  must  specify 
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papers  desbred;  Ex  parte  Wilson,  39  Tex.  €r.  638,  47  S.  W.  1000,  hold- 
ing witness  before  grand  jury  need  not  produce  bill  of  sale  under  which 
he  claims  property  where  such  bill  would  incriminate  him  as  to  forgery; 
State  V.  Slamon,  73  Vt.  214,  215,  87  Am.  St.  Rep.  713,  50  Atl.  1098, 
1099,  holding  introduction  by  State  in  prosecution  for  larceny  of  letter 
illegally  taken  from  defendant  by  officer  violates  Constitution;  Woods 
V.  Cottrell,  55  W.  Va.  481,  104  Am.  St.  Rep.  1004,  65  L.  R.  A.  616,  47 
S.  E.  277,  justice  issuing  warrant  for  arrest  of  one  for  keeping  slot 
machine  as  gaming  table,  and  to  seize  same,  and  who  binds  over  accused 
to  appear  before  criminal  court,  and  orders  constable  to.  turn  over 
machine  to  clerk  of  latter  court,  acts  within  jurisdiction;  State  v. 
^Eldwards,  51  W.  Va.  230,  41  S.  E.  433,  holding  in  prosecution  for  grand 
larceny  in  card  game  instruments  or  cards  used  in  commission  of  crime 
competent  evidence  against  accused;  Horlick's  Malted  Milk  Co.  v.  A. 
Spiegel  Co.,  155  Wis.  214,  144  N.  W,  277,  holding  in  action  for  falsely 
representing  goods,  testimony  of  employees  as  to  substitution  was 
admissible ;  State  v.  Murphy,  128  Wis.  207,  107  N.  W.  472,  determining 
right  of  alderman  accused  of  accepting  bribe  to  immunity  from  prose- 
cution because  he  had  testified  before  grand  jury;  dissenting  opinion 
in  In  re  Moser,  138  Mich.  328,  110  Am.  St.  Rep.  815,  69  L.  R.  A.  900, 
101  N.  W.  598,  majority  holding  president  of  corporation  subpoenaed 
by  grand  jury  investigating  bribery  of  city  officials  in  contract  between 
city  and  corporation  cannot  refuse  to  produce  books  where  he  was  not 
connected  with  corporation  at  time  of  contract;  dissenting  opinion  in 
In  re  Conrades,  112  Mo.  App.  47,  85  S.  W.  159,  majority  upholding  order 
of  municipal  assembly  requiring  production  of  books  of  corporation  in 
aid  of  investigations  as  to  evasion  of  taxes  by  corporation,  where  privi- 
lege of  witness  not  raised  before  assembly;  dissenting  opinion  in  In  re 
Davies,  168  N.  Y.  112,  61  N.  E.  125,  majority  upholding  K.  Y.  Laws 
1899,  c.  690,  authorizing  examination  of  persons  by  order  of  court  on 
petition  of  attorney  general  for  evidence  in  subsequent  suits;  Counsel- 
man  V.  Hitchcock,  142  U.  S.  680,  35  L.  Ed.  1120, 12  Sup.  Ct.  204,  holding 
witness  before  grand  jury  investigating  alleged  violation  of  Interstate 
Commerce  Act  need  not  answer  questions  which  might  criminate  him; 
United  States  v.  National  Lead  Co.,  75  Fed.  97,  refusing  to  order  pro- 
duction of  papers  which  would  render  party  liable  to  criminal  prose- 
cution; Hoover  v.  McChesney,  81  Fed.  482,  holding  refusal  to  deliver 
mail,  under  suspicion  that  addressee  conducts  lottery,  void;  United 
States  V.  Bell,  81  Fed.  836,  holding  witness  cannot  be  compelled  to  give 
eelf-incriminating  evidence  before  x>ension  examiner;  Ryder  v.  Bate- 
man,  93  Fed.  33,  refusing  to  order  production  of  deed  in  adversary's 
possession  before  hearing;  United  States  v.  Wong  Quong  Wong,  94  Fed. 
833,  holding  letters  unlawfully  seized  cannot  be  used  against  Chinese 
in  proceedings  to  deport  him;  Thurston  v.  Clark,  107  Cal.  290,  40  Pac. 
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437,  holding  officer  cannot  be  comx>elled  to  be  witness  against  himself 
in  proceedings  to  remove  him  for  wrongdoing;  Langdon  v.  People,  133 
111.  397,  24  N.  E.  877,  holding  papers  lawfully  seized  in  defendant's 
office  admissible  in  prosecution  for  forgery;  Lester  v.  People,  150  III. 
421,  41  Am.  St.  Bep.  882,  23  N.  E.  389,  holding  order  compelling  party 
to  give  his  books  to  third  party  for  inspection  by  adversary  for  indefi- 
nite time  void;  State  v.  Newman,  96  Wis.  267,  71  N.  W.  441,  and 
Glennon  v.  Britton,  156  III.  245,  246,  40  N.  E.  598,  599,  both  holding 
searches  and  seizures  of  gaming  implements  valid;  Newberry  v.  Car> 
penter,  107.  Mich.  570,  61  Am.  St.  Bep.  848,  31  L.  B.  A.  164,  65  N.  W. 
531  (dissenting  opinion  in  107  Mich.  578,  31  L.  B.  A.  167,  65  N.  W.  534), 
holding  seizure  of  defendant's  property,  for  use  as  evidence  against 
him  in  criminal  case,  invalid;  Farrow  v.  Springer,  57  N.  J.  L.  354,  31 
Atl.  216,  holding  search-warrant  issued  for  stolen  goods  legal;  Tucker 
V.  United  States,  151  U.  S.  169,  88  L.  Ed.  114,  14  Sup.  Ct.  301,  Spies  v. 
People,  122  111.  232,  8  Am.  St.  Bep.  445,  12  N.  E.  909,  State  v.  Boomer, 
103  Iowa,  114,  72  N.  W.  426,  and  State  v.  MacQueen,  69  N.  J.  L.  527, 
55  Atl.  1008,  both  arguendo. 

Distinguished  in  Hammond  Packing  Co.  v.  Arkansas,  212  U.  S.  352, 
53  L.  Ed.  545,  29  Sup.  Ct.  370,  holding  corporation  sued  for  violation 
of  anti-trust  law  might  be  compelled  to  exhibit  books ;  United  States  v. 
Jones,  230  Fed.  269,  270,  holding  United  States  commissioners  have 
no  general  power  to  issue  search-warrants;  Bettman  v.  United  States, 
224  Fed.  831,  140  C.  C.  A.  265,  holding  where  corporate  books  did  not 
show  anything  as  to  transaction  complained  of,  their  admission  was 
harmless;  Lum  Yan  v.  United  States,  193  Fed.  972,  115  C.  C.  A.  122, 
allowing  admission  of  letters  to  prove  charge  of  big£my;  United  States 
V.  Mills,  185  Fed.  320,  holding  warrant  failing  to  describe  place  to 
be  searched  renders  seizure  unlawful;  In  re  Tracy  &  Co.,  177  Fed.  534, 
and  Kerrch  v.  United  States,  171  Fed.  369,  96  C.  C.  A.  258,  both  holding 
books  of  bankrupt  may  be  admitted  against  him  in  suit  for  fraudulent 
concealment;  New  York  Cent.  &  H.  R.  R.  Co.  v.  United  States,  165 
Fed.  843,  91  C.  C.  A.  519,  upholding  production  of  waybills  in  suit 
against'  carrier,  for  unlawfully  confining  stock  in  cars ;  United  States 
T.  Wilson,  163  Fed.  340,  holding  search  and  seizure  of  trunk  repre- 
sented by  check  found  on  defendant  was  not  unconstitutional ;  American 
Banana  Co.  v.  United  Fruit  Co.,  153  Fed.  944,  holding  although  pro- 
ceeding under  anti-trust  act  is  penal  in  nature,  defendant  corporation 
may  be  compelled  to  produce  books;  Hammond  Packing  Co.  v.  State, 
81  Ark.  538,  126  Am.  St.  Bep.  1047,  100  S.  W.  410,  holding  officers  of 
corporation  accused  of  violating  anti-trust  law  may  be  compelled  to 
produce  books ;  People  v.  Le  Doux,  155  Cal.  547,  548,  102  Pac.  521,  522, 
admitting  letters  in  evidence  against  murderer  although  obtained  with- 
out warrant;  Imboden  y.  People^  40  Colo.  176,  90  Pac.  619,  holding 
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letters  and  telegrams  obtained  from  bank  officers  may  be  used  against 
them  in  prosecution  for  conspiracy;  United  States  v.  Halstead,  38  App. 
»D.  C.  73,  74,  76,  holding  books  of  bankrupt  may  be  admitted  in  evi- 
dence against  him  in  prosecution  for  embezzlement;  Smith  v.  State, 
17  Ga.  App.  698,  holding  evidence  taken  from  person  by  one  illegally 
arresting  him  was  admissible;  Manning  v.  Mercantile  Securities  Co., 
242  lU.  596,  30  L.  R.  A.  (N.  8.)  725,  90  N.  E.  243,  holding  receiver  of 
insolvent  corporation  may  be  compelled  to  produce  books  of  company 
as  evidence  against  officers;  In  re  Moser,  138  Mich.  313,  110  Am.  St. 
B^.  815,  69  L.  B.  A.  900, 101  K.  W.  592,  president  of  corporation  sub- 
poenaed by  grand  jury  investigating  bribery  of  officials  in  contract  be- 
tween city  and  corporation  cannot  refuse  to  produce  books  where  he  was 
not  member  of  corporation  at  time  of  contract;  State  v.  Stoffels,  89 
Minn.  210,  94  N.  W.  677,  holding  liquors  and  appliances  used  in  sale 
thereof  found  on  premises  competent  evidence  in  action  under  Minn. 
Laws  1901,  for  unlawful  sale;  State  v.  Strait,  94  Minn.  388,  389,  102 
N.  W.  913,  914,  where  private  banker  accused  of  receiving  deposits  when 
bank  insolvent,  his  trustee  in  bankruptcy  and  books  are  examinable 
before  grand  jury  on  investigation  of  affairs  of  bank ;  Ex  parte  Hedden, 
29  Nev.  363,  366,  13  Ann.  Gas.  1173,.  90  Pac.  740,  741,  holding  custodian 
of  books  of  corporation  may  be  compelled  to  produce  same;  People  v. 
Adams,  176  N.  Y.  358,  68  N.  E.  638,  upholding  N.  Y.  Penal  Code,  §  344a, 
for  admission  of  evidence  as  to  private  papers  of  defendant  charged 
with  policy  playing;  State  v.  Wallace,  162  N.  C.  631,  78  S.  E.  4,  holding 
evidence  that  one  accused  of  larceny  had  written  to  his  wife  was  admis- 
sible even  though  obtained  through  illegal  search ;  Burnett  v.  State,  8  Okl. 
Cr.  659,  47  L.  B.  A.  (N.  8.)  1175,  129  Pac.  1119,  holding  officers  of  in- 
solvent bank  must  produce  books;  Cohn  v.  State,  120  Tenn.  71,  74, 
15  Ann.  CaA.  1201,  17  L.  B.  A.  (N.  S.)  451, 109  S.  W.  1151, 1152,  holding 
evidence  obtained  by  breaking  wall  of  saloon  was  not  inadmissible 
as  unlawful  search;  State  v.  Davis,  68  W.  Va.  144,  Ann.  Oas.  1912A, 
996,  32  L.  B.  A.  (N.  S.)  501,  69  S.  E.  640,  holding  druggist  in  dry 
territory  licensed  to  sell  liquor  on  prescription  may  be  compelled  to 
produce  prescriptions;  In  re  Storror,  63  Fed.  566,  holding  messages  in 
hands  of  telegraph  company,  subject  to  seizure  by  grand  jury  inves- 
tigating crimes  of  senders  and  receivers  of  messages;  Starchman  v. 
State,  62  Ark.  540,  36  S.  W.  940,  holding  burglar's  tools,  found  on 
defendant's  premises,  admissible  against  him;  State  v.  Griswold,  67 
Conn.  306,  33  L.  B.  A.  229,  34  Atl.  1047,  holding  papers  taken  from  de- 
fendant's premises,  admissible  on  prosecution  for  arson;  State  v.  O'Con- 
nor, 3  Kan.  App.  598,  43  Pac.  860,  and  Williams  v.  State,  100  Ga.  518, 
519,  39  L.  B.  A.  271,  272,  28  S.  E.  626,  627,  both  holding  articles  seized 
on  defendant's  premises  without  warrant  admissible  in  criminal  prose- 
eution;   Siebert  v.  People,  143  111.  582,  583,  32  N.  E.  434,  State  v. 
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Pomeroy,  130  Mo.  498,  32  S.  W.  1004,  and  Gindrat  v.  People,  138  HI. 
107,  109,  111,  27  N.  E.  1086,  all  holding  evidence  obtained  by  unlawful 
seizure,  admissible  on  criminal  prosecution;  State  v.  Atkinson,  40  S.  C. 
372,  42  Am.  St.  Rep.  885,  18  S.  E.  1025,  and  State  v.  Van  Tassel,  103 
Iowa,  15,  72  N.  W.  500,  both  holding  papers  of  defendant,  surrep- 
titiously obtained,  admissible  in  criminal  prosecution;  People  v.  Lauder, 
82  Mich.  125,  46  N.  W.  960,  holding  indictment  valid,  although  founded 
partly  on  defendant's  testimony  before  grand  jury;  State  v.  Davis,  108 
Mo.  669,  32  Am.  St.  Rep.  641,  18  S.  W.  895,  holding  druggist's  prescrip- 
tions may  be  seized  and  used  as  evidence  against  druggist;  St.  Joseph 
V.  Levin,  128  Mo.  593,  49  Am.  St.  Rep.  580,  31  S.  W.  102,  holding  statute 
requiring  pawnbrokers  to  keep  record-book  open  to  police  inspection 
valid;  People  v.  Spiegel,  143  N.  Y.  113,  38  N.  E.  285,  holding  seizure 
and  admission  of  defendant's  book  valid  where  no  objection  was  made. 

Right  of  person  to  protection  of  books  and  papers  from  examina- 
tion.   Note,  82  Am.  St.  Rep.  644,  646. 

Power  to  compel  party  to  produce  books  and  papers  as  evidence,  for 
the  examination  by  his  adversary.    Note,  41  Am.  St.  Rep.  392. 

Constitutional  law — Unreasonable  searches  and  seizures.    Note,  61 
Am.  St.  Rep.  352,  365,  356.    * 

Search  of  premises  of  private  persons.    Note,  101  Am.  St.  Rep.  329, 
880. 

Fonrtli  and  flftb  amendments  are  intimately  related. 
Approved  in  Hale  v.  Henkel,  201  U.  S.  82,  50  L.  Ed.  669,  26  Sup.  Ct. 
370,  determining  right  of  oflScer  of  corporation  to  refuse  to  produce 
books  before  grand  jury  investigating  violation  of  anti-trust  law ;  Inter- 
state Commerce  Commission  v.  Baird,  194  U.  S.  45,  48  L.  Ed.  869,  24 
Sup.  Ct.  563,  upholding  compulsory  production  of  documents  in  pro- 
ceeding before  commerce  commission  alleging  violation  by  railroad  of 
Commerce  Act  of  1887;  dissenting  opinion  in  Brown  v.  Walker,  161 
U.  S.  617,  40  L.  Ed.  828,  16  Sup,  Ct.  658,  majority  holding  immunity 
granted  to  witnesses  before  interstate  commerce  commission  deprives 
them  of  right  to  refuse  to  answer. 

Forfeiture  proceedingB  for  owner'g  offenses;  e.  g.,  for  ftaadnlent  Imports 
are  criminal,  although  in  form  dvll. 

Approved  in  Hepner  v.  United  States,  213  U.  S.  Ill,  27  L.  R.  A. 
(N.  S.)  789,  58  L.  Ed.  724,  29  Sup.  Ct.  474,  holding  penalty  for  in- 
ducing alien  to  migrate  to  United  States  might  be  recovered  in  a  civil 
action  of  debt;  City  of  Montgomery  v.  Postal  Tel.-Cable  Co.,  218  Fed. 
475,  holding  suit  to  restrain  business  of  telegraph  company  for  failure 
to  pay  Xkx  is  suit  of  penal  nature  and  not  removable  to  Federal  court; 
Jones  V.  United  States,  209  Fed.  588, 126  C.  C.  A.  407,  holding  contempt 
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proceeding  for  perjured  testimony  is  criminal  proceeding  requiring  proof 
beyond  reasonable  doubt;  United  States  v.  Regan,  203  Fed.  434,  121 
C.  C.  A.  543,  and  Regan  v.  United  States,  183  Fed.  297,  31  L.  R.  A. 
(N.  S.)  1078,  105  C.  C.  A.  505,  both  holding  action  of  debt  to  recover 
penalty  for  violation  of  alien  immigration  act  is  criminal  proceeding 
requiring  proof  beyond  reasonable  doubt;  Atchison,  T.  &  S.  F.  Ry.  Co. 
V.  United  States,  172  Fed.  196,  27  L.  R.  A,  (N.  S.)  756,  96  C.  C.  A.  646, 
holding  suit  for  violation  of  Safety  Appliance  Act  is  criminal  in  nature 
and  court  cannot  direct  verdict  against  carrier;  United  States  v.  Balti- 
more &  O.  S.  W.  R.  Co.,  159  Fed.  38,  86  C.  C.  A.  223,  holding  action 
against  carrier  for  confining  cattle  in  cars  too  long  is  criminal,  from 
which  writ  of  error  will  not  lie;  United  States  v.  Lot  of  Precious  Stones, 
134  Fed.  63,  68  C.  C.  A.  1,  acquittal  of  husband  of  fraudulent  importa- 
tion is  bar  but  nolle  prosequi  of  information  against  wife  is  not  bar 
to  forfeiture  proceedings;  United  States  v.  One  Black  Horse,  129  Fed. 
169,  vehicle  owned  and  let  by  liveryman  and  used  wholly  within  United 
States  for  purpose  of  transporting  illegally  imported  liquor  was  for- 
feitable under  Rev.  §tats.,  §§  3061-3063,  though  owner  had  no  knowl- 
edge of  use;  Ex  parte  Pepper,  185  Ala.  292,  64  South.  115,  holding 
in  action  on  insurance  policy,  defendant  may  be  compelled  to  answer 
interrogatories  as  to  membership  in  underwriters'  association;  Daugh- 
erty  v.  Nagel,  28  Idaho,  306,  154  Pac.  376,  holding  proceeding  to  remove 
public  officer  is  penal  in  its  nature,  and  defendant  cannot  be  made 
to  testify  against  himself;  Robson  v.  Doyle,  191  III.  570,  61  N.  E.  437, 
holding  improper  bill  of  discovery  to  compel  defendant  to  answer  con- 
cerning gambling  transactions  to  assist  recovery  in  suit  for  penalties 
under  111.  Crim.  Code,  §  137;  Parris  v.  United  States,  1  Ind.  Ter.  47,  35 
S.  W.  244,  upholding  conviction  for  unlawfully  introducing  intoxicating 
liquors  into  Indian  territory ;  State  v.  Markham,  162  Wis.  56, 155  N.  W. 
918,  holding  proceeding'  to  oust  public  officer  is  criminal  in  its  nature 
and  defendant  cannot  be  made  to  testify;  Lees  v.  United  States,  150 
U.  S.  480,  481,  87  L,  Ed.  1151,  14  Sup.  Ct.  165,  holding  action  to  recover 
penalty  for  importation  of  contract  laborers  criminal;  Stone  v.  United 
States,  167  U.  S.  187,  42  L.  Ed.  181,  17  Sup.  Ct.  782,  holding  indictment 
for  cutting  timber  on  public  lands  no  bar  to  action  to  recover  its  value ; 
State  V.  Chicago  etc.  R.  R.  Co.,  37  Fed.  500,  8  L.  .R.  A.  557,  holding 
action  to  enforce  statutory  penalty  against  railroad,  for  extortion  crim- 
inal; State  V.  Day  Land  etc.  Co.,  41  Fed.  230,  holding  action  to  enforce 
statutory  penalty  for  grazing  cattle  on  public  land  criminal;  United 
States  V.  Shapleigh,  54  Fed.  131,  134,  4  C.  C.  A.  237,  applying  rule  to 
action  to  enforce  penalty  for  presenting  false  claim  against  United 
States;  United  States  v.  Two  Barrels  Whiskey,  96  Fed.  482,  37  C.  C.  A. 
518,  applying  rule  to  action  against  property  used  to  defraud  internal 
revenue;  Ex  parte  Gould,  99  Cal.  362,-  87  Am.  St  Bep.  69,  21  L.  B.  A. 
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762,  33  Pac.  1113,  holding  contempt  proceedings  for  violation  of  in- 
junction criminal ;  Thurston  v.  Clark,  107  Cal.  289,  40  Pac.  437,  holding 
proceedings  to  remove  public  ofl&cer  for  wrongdoing  criminal;  Osborn 
V.  Firpt  Nat.  Bank,  154  Pa.  St.  135,  26  Atl.  289,  holding  action  to  recover 
penalty  from  national  bank  for  usury  criminal;  dissenting  opinion  in 
Friedenstein  v.  United  States,  125  U.  S.  238,  81  L.  Ed.  742,  8  Sup.  Ct. 
846,  majority  applying  rule,  in  action  to  condemn  goods,  for  evading 
duties;  dissenting  opinion  in  In  re  Wood,  210  U.  S.  263,  52  L.  Ed.  1063» 
28  Sup.  Ct.  621,  majority  holding  right  to  jury  is  not  infringed  by 
proceedings  in  bankruptcy  to  examine  and  reduce  payments  made  by 
bankrupt  to  counsel;  dissenting  opinion  in  Dodge  v.  Cornelius,  168 
N.  Y.  249,  61  N.  E.  247,  majority  holding  in  action  for  statutory  penalty 
against  witness  to  "will,  another  action  pending  for  same  penalty  no 
defense  where  not  shown  pending  when  suit  begun;  Ex  parte  Munn, 
140  Fed.  783,  arguendo. 

Distinguished  in  United  States  v.  Regan,  232  U.  S.  50,  58  L.  Ed.  499, 
34  Sup.  Ct.  213,  holding  action  of  debt  to  recover  penalty  for  violation 
of  Alien  Immigration  Act  is  civil  proceeding  requiring  only  preponder- 
ance of  proof;  Standard  Oil  Co.  v.  Missouri,  224  U.  S.  283,  Ann.  Gaa. 
1918D,  936,  56  L.  Ed.  768,  32  Sup.  Ct.  406,  holding  action  of  quo  war- 
ranto is  purely  civil  proceeding;  United  States  v.  Donaldson-Shultz  Co., 
148  Fed.  584,  585,  79  C.  C.  A.  403,  acquittal  of  obstructing  navigable 
stream  does  not  bar  suit  to  compel  removal  of  obstruction  f  United  States 
V.  Hung  Chang,  134  Fed.  25,  67  C.  C.  A.  93,  Chinese  deportation  pro- 
ceedings are  civil,  and  defendant's  statements  to  arresting  officer  are 
admissible  against  him;  Southern  Ry.  Co.  v.  Bush,  122  Ala.  488,  26 
South.  173,  holding  damages  recoverable,  under  Ala.  Code  1896,  §  27, 
for  wrongful  death  no  penalty,  hence  engineer's  answers  to  interroga- 
tories properly  admissible;  Stout  v.  State,  36  Okl.  749,  Ann.  Oas.  1916E, 
858,  45  L.  R.  A.  (N.  S.)  884, 130  Pac.  555,  holding  action  to  recover  pen- 
alty for  unlawfully  disposing  of  liquor  is  civil  in  its  nature;  Whitlow 
V.  Nashville  etc.  Ry.  Co.,  114  Tenn.  354,  84  S.  W.  620,  Code  Ala.  1896, 
§  27,  providing  for  action  by  personal  representative  for  injuries  to 
employee  resulting  in  death,  is  not  final  so  as  to  prevent  courts  of  other 
States  from  entertaining  action  thereon;  United  States  v.  Zucker,  161 
U.  S.  478,  40  L.  Ed.  779,  16  Sup.  Ct.  642,  holding,  in  action  to  recover 
value  of  imported  goods  claimed  as  forfeited,  defendants  need  not  be 
confronted  with  government 's  witnesses ;  Fish  v.  Manning,  31  Fed.  340, 
holding  action  for  penalties  for  stamping  patented  articles,  without 
consent  of  patentee  is  civil  action;  United  States  v.  A  Lot  of  Jewelry, 
59  Fed.  690,  691,  holding  allegations  need  not  be  proved  beyond  reason- 
able doubt  in  such  cases;  Levy  v.  Superior  Court,  105  Cal.  608,  610, 
611,  29  L.  R.  A.  818,  820,  38  Pac.  967  (dissenting  opinion  in  105  Cal.  616, 
618,  29  L.  R.  A.  821,  824,  38  Pac.  970),  holding  statute  allowing  admin- 
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istrator  to  recover  property  embezzled  from  decedent's  estate  remedial, 
and  not  appeal. 

Judgment  in  criminal  proceeding  as  res  judicata  in  civil  or  penal 
action.    Note,  21  Ann.  Oaa.  1189. 

Suit  for  statutory  penalty  as  civil  or  criminal  prosecution.    Note» 
27  L.  R.  A.  (N.  8.)  741,  742. 

Constitational  gnarantles  of  person  and  property  should  be  liberally 
construed. 

Approved  in  Gompers  v.  Buck's  Stove  etc.  Co.,  221  U.  S.  444,  448, 
84  L.  R.  A.  (N.  S.)  874,  66  L.  Ed.  807,  808,  31  Sup.  Ct.  492,  holding 
'  proceeding  in  equity  for  civil  contempt  will  be  dismissed  where  original 
cause  is  settled;  South  Carolina  v.  United  States,  199  U.  S.  450,  60  L.  Ed. 
265,  26  Sup.  Ct.  110,  State  liquor  dispensing  agents  are  subject  to  Fed- 
eral revenue  tax;  Kepner  v.  United  States,  195  U.  S.  126,  49  L.  Ed.  123, 
24  Sup.  Ct.  797,  government's  right  to  appeal  from  acquittal  in  Philij)- 
pine  court  of  first  instance  taken  away  by  Act  of  1902,  §  5,  for  gov- 
ernment of  Philippines ;  Schick  v.  United  States,  195  U.  S.  69,  49  L.  Ed. 
102,  24  Sup.  Ct.  826,  one  prosecuted  by  information  under  act  of  1886, 
for  purchasing  or  receiving  for  sale  oleomargarine  not  stamped  ac<iord- 
ing  to  law,  may  waive  jury;  Fairbank  v.  United  States,  181  U.  S.  301, 
45  L.  Ed.  870,  21  Sup.  Ct.  655,  656,  holding  stamp  tax  imposed  on  foreign 
bill  of  lading  by  act  of  Congress  June  13, 1898,  tax  on  exports  and  void ; 
F.  Speidel  Co.  v.  Barstow  Co.,  232  Fed.  619,  holding  suit  for  infringe- 
ment of  patent  is  penal  in  its  nature  and  complainant  is  not  entitled 
to  propound  interrogatories;  United  States  v.  Lombardo,  228  Fed.  %81, 
holding  United  States  cannot  compel  party  to  furnish  list  of  prosti- 
tutes residing  in  disorderly  house;  Lawton  v.  Carpenter,  195  Fed.  374, 
115  C.  C.  A.  264,  holding  where  both  parties  seek  directed  verdict  it  is 
practically  waiver  of  jury  and  submission  of  cause  to  court ;  In  re  Shaw, 
172  Fed.  522,  holding  subpoena  must  show  name  of  person  against  whom 
inquiry  is  directed;  Hammond  Lumber  Co.  v.  Sailors'  Union,  167  Fed. 
824,  holding  objection  to  use  of  incriminating  testimony  given  at  pre- 
vious hearin'g  may  be  made  where  same  is  offered;  Central  of  Georgia 
Ry.  Co.  V.  Railroad  Commission,  161 '  Fed.  962,  holding  injunction 
will  lie  to  enjoin  enforcement  of  new  railroad  rates  prescribed  by  stat- 
ute pending  determination  of  their  validity ;  United  States  v.  Tom  Wah, 
160  Fed.  211,  holding  deportation  of  Chinese  is  not  criminal  proceed- 
ing, and  accused  cannot  refuse  to  testify;  Samel  v.  Dodd,  142  Fed. 
71,  73  C.  C.  A.  254,  holding  void  order  requiring  bankrupt  to  turn  over 
property  or  money  forming  part  of  his  estate  under  penalty  of  com- 
mitment for  contempt;  Dyer  v.  Mayor  etc.  of  Baltimore,  140  Fed.  888, 
refusing  to  enjoin  condemnation  proceedings  where  statute  required 
two  weeks'  publication  of  notice  of  meeting  to  assess  damages,  four 
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days'  notiee  of  time  to  review  assessment  and  two  weeks'  notice  for 
right  to  appeal;  Ex  parte  Rigg^ns,  134  Fed.  420,  upholding  indictment 
for  conspiracy  under  Rev.  Stats.;  §§  5508,  5509,  for  lynching  negro  in 
custody  of  sherifiE  to  prevent  his  trial  according  to  law;  McKnight  v. 
United  States,  115  Fed.  981,  54  C.  C.  A.  358,  holding  demand  made  in 
presence  of  jury  on  defendant  in  embezzlement  case  to  produce  incrim- 
inatory papers  violates  fifth  amendment;  Ripon  Knitting  Works  v. 
Schreiber,  101  Fed.  812,  holding  bankruptcy  court  has  power  to  commit 
bankrupt  to  jail  to  compel  him  to  turn  over  property  to  trustee;  State 
V.  Gardner,  88  Minn.  138,  92  N.  W.  533,  quashing  indictment  where  de- 
fendant charged  with  receiving  bribe  was  compelled  to  testify  before 
grand  jury  against  himself;  State  v.  Naughton,  221  Mo.  426,  429,  433, 
120  S.  W.  60,  61,  62,  holding  piirty  cannot  be  compelled  to  give  incrim- 
inating testimony  before  grand  jury;  In  the  Matter  of  Charles  Green, 
86  Mo.  App.  221,  discharging  on  habeas  corpus  witness  an*ested  for 
refusal  to  answer  question  as  to  whether  witness  embezzled  and  con- 
cealed money  and  effects  of  deceased ;  In  re  Beer,  17  N.  D.  190,  17  Ann. 
Oafi.  126,  115  N.  W.  674,  upholding  grant  of  immunity  given  to  prisoner 
to  induce  him  to  testify  before  grand  jury;  Salter  v.  State,  2  Okl.  Cr. 
478, '139  Am.  St  Bep.  985,  25  L.  R.  A.  (N.  S.)  60,  102  Pac.  724,  holding 
warrant  cannot  be  issued  on  afiGidavit  based  on  information  and  belief; 
Ex  parte  Landry,  65  Tex.  Cr.  443,  144  S.  W.  963,  holding  where  con- 
tempt does  not  occur  in  presence  of  court,  same  should  be  informed 
in  writing;  Ex  parte  Welters,  64  Tex.  Cr.  308,  Ann.  Gas.  1916B,  1071, 
144  S.  W.  568,  holding  in  absence  of  statute  making  criminal  contempt 
a  criminal  offense.  State  may  seek  rehearing;  Thornton  v.  State,  117 
Wis.  341,  93  N.  W.  1107,  1108,  holding  admissible  in  rape  case  evidence 
of  comparison  "of  tracks''  left  in  snow  with  defendant's  shoe  given 
to  sheriff  by  defendant  on  request  after  arrest;  Monongahela  Nav.  Co. 
V.  United  States,  148  tJ.  S.  325,  87  L.  Ed.  467,  13  Sup.  Ct.  626,  applying 
rule,  in  construing  fifth  amendment  to  Constitution,  in  action  to  con- 
demn land;  Interstate  Commerce  Com.  v.  Brimson,  154  U.  S.  479,  88 
L.  Ed.  1058,  14  Sup.  Ct.  1134,  holding  witness  before  interstate  com- 
merce commission  protected  by  all  constitutional  guaranties;  United 
States  V.  Sweeney,  95  Fed.  449,  In  re  Debs,  158  U.  S.  594,  89  L.  Ed.  1106, 
15  Sup.  Ct.  910  (affirming  64  Fed.  753),  both  holding  Federal  court  can 
punish  infraction  of  its  injunction  against  obstruction  of  mails  and 
interstate  commerce ;  Gulf  etc.  Ry.  Co.  v.  Ellis,  165  U.  S.  154,  41  L.  Ed. 
667,  17  Sup.  Ct.  256,  holding  statute  compelling  railroads  to  pay  attor- 
ney's  fees  in  certain  actions  void;  Bram  v.  United  States,  168  U.  S.  543, 
42  L.  Ed.  574, 18  Sup.  Ct.  187,  holding  involuntary  confession  not  admis- 
sible against  defendant  accused  of  murder;  United  States  v.  Wong  Earn 
Ark,  169  U.  S.  654,  42  L.  Ed.  898, 18  Sup.  Ct.  459,  holding  Chinese  born 
in  United  States^  of  parents  permanently  domiciled  therein  a  citizen 
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of  United  States;  United  States  v.  Denieke,  35  Fed.  410,  holding  prac- 
tice of  postoffice  inspectors,  of  stripping  and  searching  accused  clerk 
without  warrant,  unlawful;  United  States  ▼.  Bell,  81  Fed.  843,  849, 
holding  witness  cannot  be  compelled  to  give  self-incriminating  evidence 
before  pension  examiner;  North  Bloomfield  Gravel  Min.  Co.  v.  United 
States,  88  Fed.  678,  32  C.  C.  A.  84,  applying  rule  to  property  rights  of 
United  States  and  enjoining  obstruction  of  river;  Ryder  v.  Bateman, 
93  Fed.  34,  refusing  to  order  production  of  deed  in  adversary's  pos- 
session before  hearing;  dissenting  opinion  in  Standard  Oil  Co.  v.  United 
States,  221  U.  S.  105,  Aim.  Gas.  1912D,  784,  34  L.  R.  A.  (N.  S.)  834, 
56  L.  Ed.  663,  31  Sup.  Ct.  502,  majority  holding  Standard  Oil  Company 
guilty  of  violation  of  anti-trust  act;  dissenting  opinion  in  Weems  v. 
United  States,  217  U.  S.  411,  19  Aim.  Caa.  705,  54  L.  Ed.  816,  30  Sup. 
Ct.  544,  majority  holding  sentence  to  prison  at  hard  labor  and  compelled 
to  wear  chain  at  ankle  was  cruel  and  unusual  punishment;  dissenting 
opinion  in  Maxwell  v.  Dow,  176  U.  S.  617,  44  L.  Ed.  611,  20  Sup.  Ct.  498, 
majority  upholding  Utah  practice  of  prosecuting  by  information  and 
constituting  jury  of  eight;  dissenting  opinion  in  Andrews  v.  State,  174 
Ala.  45,  Ann.  Caa.  1914B,  760,  56  South.  1009,  majority  holding  court 
may  discharge  jury  where  it  appears  there  can  be  no  agreement; 
dissenting  opinion  in  State  v.  Lynch,  88  Ohio  St.  149,  Aim.  Oaa.  1914D, 
949,  48  L.  R.  A.  (N.  S.)  720,  102  N.  E.  688,  majority  holding  munici- 
pality could  not  engage  in  conducting  of  moving  picture  theaters;  Ex 
parte  Hurn,  92  Ala.  110,  25  Am.  St.  Rep.  32,  13  L.  R.  A.  124,  9  South. 
519,  holding  money  taken  by  officer  from  prisoner  subject  to  attach- 
ment under  Alabama  code ;  City  of  Pueblo  v.  Strait,  20  Colo.  22,  46  Am. 
St.  Rep.  278,  24  L.  R.  A.  396,  36  Pac.  792,  applying  rule  to  provision 
against  taking  property«for  public  use,  without  compensation;  Newberry 
V.  Carpenter,  107  Mich.  572,  61  Am.  St.  Rep.  849,  31  L.  R.  A.  165,  65 
N.  W.  532  (dissenting  opinion  in  107  Mich.  580,  31  L.  R.  A.  167,  65 
N.  W.  535),  holding  seizure  of  defendant's  property  for  pse  as  evidence 
against  him  in  criminal  case  an  unlawful  and  unreasonable  seizure; 
State  V.  Markuson,  5  N.  D.  158,  64  N.  W.  938,  holding  contempt  -pro- 
ceedings,  without  trial  by  jury,  valid;  In  re  Smith,  9  Wash.  90,  37  Pac. 
313,  holding  statute  providing  for  location  of  county  roads,  without 
submitting  question  to  compensation  to  jury  void;  dissenting  opinion 
in  Fong  Yue  Ting  v.  United  States,  149  U.  S.  744,  37  L.  Ed.  923;  13 
Sup.  Ct.  1034,  majority  holding  Chinese  Exclusion  Act  valid;  Pennsyl- 
vania R.  Co.  V.  Marchant,  119  Pa.  St.  574,  13  Atl.  705,  majority  holding 
railroad  not  liable  to  adjacent  property  owner  for  indirect  injuries 
through  its  lawful  operation ;  Brown  v.  Walker,  161  U.  S.  635,  40  L.  Ed. 
834,  16  Sup.  Ct.  654,  majority  holding  immunity  granted  to  witnesses 
before  interstate  commerce  commission  deprives  them  of  right  to  refuse 
to  answer;  Levy  v.  Superior  Court,  167  U.  S.  177,  42  L.  Ed.  126, 17  Sup. 
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Ct.  770,  United  States  v.  Price,  96  Fed.  961,  Cooper  v.  State,  86  Ala. 
611,  11  Am.  St.  Bep.  85,  4  L.  E.  A.  767,  6  South.  Ill,  and  State  v. 
Clancy,  20  Mont.  501,  52  Pac.  268,  arguendo. 

Distinguished  in  Orvig  Dampskibselskap  Actieselskabet  v.  New  York 
&  Bermudez  Co.,  229  Fed.  296,  holding  corporation  is  not  "person"  im- 
mune from  answering  question  in  libel  suit  on  grounds  of  self-incrim- 
ination; dissenting  opinion  in  Twining  v.  State  of  New  Jersey,' 211  U.  S. 
123,  58  L.  Ed.  116,  29  Sup.  Ct.  14,  majority  holding  exemption  irom  self- 
incrimination  as  contained  in  United  States  Constitution,  do  not  guard 
against  State  action;  dissenting  opinion  in  Hale  v.  Henkel,  201  U.  S. 
88,  60  L.  Ed.  671,  26  Sup.  Ct.  370,  majority  determining  right  of  officer 
'  of  corporation  to  refuse  to  produce  books  before  grand  jury  investi- 
gating violation  of  anti-trust  law. 

Forfeltare  proceedings   for   ftaud  on   customs  entitle   owner  to   all 
privileges  of  one  criminally  accused. 

Approved  in  United  States  v.  Riley,  104  Fed.  275,  holding  action 
by  United  States  to  enforce  forfeiture  of  imported  goods  for  under- 
valuation, under  section  9  of  Act  of  June  10,  1890,  is  penal,  abating 
with  death;  People  v.  Butler  St.  Foundry,  201  111.  255,  66  N.  E.  355, 
upholding  Illinois  anti-trust  law  of  1891,  requiring  corporation  to  answer 
inquiries  of  Secretary  of  State  touching  violation  of  act,  not,  however, 
subjecting  to  criminal  prosecution;  Blum  v.  State,  94  Md.  382,  384,  51 
Atl.  29,  holding  person  charged  with  obtaining  money  under  false  pre- 
tenses cannot  be  compelled  to  produce  books  of  account  as  evidence 
against  him ;  The  City  of  Norwich,  118  U.  S.  504,  80  L.  Ed.  147,  6  Sup. 
Ct.  1162,  holding  limitation  of  liability  for  collision  applicable  in  pro- 
ceedings in  rem,  against  ship,  as  well  as  in  personam,  against  owner. 

Distinguished  in  The  Good  Templar,  97  Fed.  653,  holding  proceed- 
ing, under  Rev.  Stats.  Mass.,  §  4377,  for  forfeiture  of  vessel  for  carry- 
ing smuggled  goods  is  civil  suit,  requiring  mere  preponderating  evi- 
dence; United  States  v.  Zucker,  161  U.  S.  479,  480,  40  L.  Ed.  779,  16 
Sup.  Ct.  642,  643,  holding,  in  action  to  recover  value  of  imported  goods, 
claimed  as  forfeited,  defendants  need  not  be  confronted  with  govern- 
ment's witnesses. 

Contempt    procedure  in  l^^deral    court.    Note,  Ann.  Oas.  1915D, 
1062. 

General  x>owers  and  privileges  of  investigating  committee.    Note, 
Ann.  Gas.  1916B,  1064. 

Miscellaneous.  Cited  in  Kansas  v.  Colorado,  206  U.  S.  95,  51  L.  Ed. 
973,  27  Sup.  Ct.  655,  holding  Congress  had  power  to  legislate  over  arid 
lands;  Fox  v-  Stubenrauch,  2  Cal.  App,  94,  83  Pac.  84,  discussing  writ 
of  assistance;  State  v.  Kline,  109  La.  621,  33  South.  625,  holding  admis- 
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sible  in  action  of  larceny  written  testimony  of  witnesses  permanently 
absent  from  jurisdiction,  taken  by  committing  magistrate  in  presence  of 
defendant. 

116  T7.  8.  642-660,  29  L.  Ed.  755,  6  Sup.  Ot.  590,  NOSTHEBK  PAO.  B.  B. 
00.  ▼.  HEBBEBT. 

Allowance  of  challenge  of  jnror,  wliere  another  proper  Juror  is  selected. 
Is  not  error. 

Approved  in  Howard  v.  Kentucky,  200  U.  S.  173,  50  L.  Ed.  425,  26 
Sup.  Ct.  189,  error  of  State  court  in  discharging  juror  after  acceptance 
is  not  denial  of  due  process  of  law;  Cain  v.  Southern  Ry.  Co.,  199  Fed. 
213,  denying  new  trial  on  condition  of  plaintiff  filing  remittitur;  Simp- 
son ▼.  United  States,  184  Fed.  819,  107  C.  C.  A.  89,  holding  no  error 
existed  where  no  jurjrman  was  selected  over  defendant's  challenge  for 
cause;  Marande  v.  Texas  &  P.  Ry.  Co.,  124  Fed.  45,  59  C.  C.  A.  562, 
holding  error,  if  any,  in  excusing  juror  for  bias  not  prejudicial  to 
plaintiff  in  cotton  insurance  case  where  fairness  of  jury  not  questioned ; 
Johnson  v.  City  of  Waterloo,  140  Iowa,  672, 119  N.  W.  71,  holding  where 
party  has  not  exhausted  peremptory  challenges,  he  cannot  claim  error 
in  denying  challenge  of  juror;  Shumway  v.  State,  82  Neb.  159,  117 
N.  W.  410,  holding  no  error  in  overruling  challenges  for  cause  unless 
compelled  to  accept  objectionable  juror;  Sherman  y.  Southern  Pac.  Co., 
33  Nev.  391,  Ann.  Oas.  1914A,  287,  111  Pac.  419,  relation  of  landlord 
and  tenant  existing  between  juror  is  sufficient  ground  for  challenge; 
Murphy  v.  Southern  Pac.  Co.,  31  Nev.  136,  21  Ann.  Oas.  502,  101  Pac. 
329,  holding  court  may  dischai^e  juror  where  shown  he  was  former 
employee  of  one  of  the  parties;  Stevens  v.  Union  R.  R.  Co.,  26  R.  I. 
tl06,  66  L.  B.  A.  465,  58  Atl.  498,  allowance  of  x>eremptory  challenges  in 
excess  of  statutory  number  is  not  ground  for  reversal  in  absence  of 
showing  of  prejudice;  Benights  of  Pythias  v.  Steele,  108  Tenn.  628,  69 
S.  W.  337,  holding  disallowing  peremptory  challenge  to  nonobjectionable 
juror  after  peremptory  challenges  exhausted  harmless  error;  State  v. 
Phillips,  65  Wash.  327,  118  Pac.  45,  holding  where  juror's  citizenship 
■was  doubtful,  challenge  was  justifiable;  Hayes  v.  Missouri,  120  U.  S. 
71,  80  L.  Ed.  580,  7  Sup.  Ct.  352,  holding  statute  allowing  more  per- 
emptory challenges  to  State  in  capital  cases  in  large  cities  than  else- 
where valid;  Brown  v.  New  Jersey,  175  U.  S.  175,  44  L.  Ed.  121,  20 
Sup.  Ct.  78,  holding  State  method  of  selecting  jury  valid ;  Southern  Pac. 
Co.  V.  Ranh,  49  Fed.  702,  1  C.  C.  A.  416,  applying  rule  and  refusing 
to  review  discretion  of  trial  judge  in  passing  on  juror's  qualifications; 
Wooten  V.  State,  99- Tenn.  198,  199,  41  S.  W.  815,  and  Territory  v. 
Roberts,  9  Mont.  14,  22  Pac.  133,  refusing  new  trial  where  juror  was 
improperly  excluded,  but  impartial  jury  tried  case;  Woolfolk  v.  State, 
85  Ga.  90, 11  S.  £.  820,  arguendo. 
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Bemisslon  of  part  of  verdict  may  be  exacted  by  court*  as  consideration 
for  denying  new  trial. 

Approved  in  Noxon  v.  Remington,  78  Conn.  299,  61  Atl.  964,  and 
Adcock  V.  Oregon  R.  R.  Co.,  45  Or.  180,  77  Pac.  80,  both  following  rule ; 
Gila  Valley  etc.  Ry.  Co.  v.  Hall,  232  U.  S.  104,  58  L.  Ed.  526,  34  Sup. 
Ct.  229,  holding  Supreme  Court  will  not  interfere  with  discretion  of 
trial  court  in  remitting  part  of  excessive  verdict;  Gkrman  Alliance  In- 
surance Co.  V.  Hale,  219  U.  S.  312,  55  L.  Ed.  284,  31  Sup.  Ct.  246,  deny- 
ing new  trial  where  part  of  verdict  was  remitted;  Massee  v.  Williams, 
207  Fed.  235,  124  C.  C.  A.  492,  upholding  action  of  lower  court  in  deny- 
ing new  trial  unless  part  of  verdict  were  remitted;  Armour  &  Co,  v. 
Skene,  153  Fed.  258,  82  C.  C.  A.  385,  in  opinion  denying  motion  for 
new  trial;  Daigneau  v.  Grand  Trunk  Ry.  Co.,  153  Fed.  593,  allowing 
new  trial  unless  plaintiff  remitted  part  of  damages  recovered;  Gila 
Valley  etc.  Ry.  Co.  v.  Hall,  13  Ariz.  276,  277, 112  Pac.  847, 1  N.  C.  C.  A. 
366,  upholding  action  of  lower  court  in  remitting  part  of  verdict  instead 
of  awarding  new  trial;  Southern  Pac.  Co.  v.  Tomlinson,  4  Ariz.  132^ 
33  Pac.  711,  applying  rule  in  action  by  widow  for  wrongful  death  of 
husband;  Evansville  etc.  Traction  Co.  v.  Broermann,  40  Ind.  App.  53, 
80  N.  E.  974,  upholding  action  of  court  in  directing  remittitur  of  ex- 
cessive verdict;  Cook  v.  Globe  Printing  Co.,  227  Mo.  546,  127  S.  W. 
354,  upholding  action  of  lower  court  in  directing  remittitur  of  excessive 
verdict;  Chicago  Title  &  Trust  Co.  v.  O'Marr,  25  Mont.  247,  249,  64 
Pac.  508,  509,  holding  in  action  of  conversion  where  court  deems  dam- 
ages excessive,  it  may  g^ve  plaintiff  option  of  remitting  excess  or  taking 
new  trial ;  Grant  v.  Louisville  etc.  R.  Co.,  129  Tenn.  407,  165  S.  W.  965, 
upholding  action  of  trial  judge  in  ordering  remittitur;  Koenigsberger  v. 
Richmond  Silver  Min.  Co.,  158  U.  S.  53,  89  L.  Ed.  898,  15  Sup.  Ct.  756, 
Kennedy  v.  Oregon  Short  Line  Ry.  Co.,  18  Utah,  329,  54  Pac.  989,  Ohio 
River  R.  Co.  v.  Blake,  38.  W.  Va.  724,  18  S.  E.  959,  and  Arkansas  Cattle 
Co.  V.  Mann,  130  U.  S.  73,  74,  32  L.  Ed.  855,  866,  9  Sup.  Ct.  459,  all 
applying  rule  and  holding  such  proceeding  pot  error;  Smith  v.  Pitts- 
burgh etc.  Ry.  Co.,  90  Fed.  787,  holding  court  should  not  set  aside  ver- 
dict as  excessive  unless  clearly  unfair;  Texas  etc.  R.  R.  Co.  v.  Syfan, 
91  Tex.  567,  568,  44  S.  W.  1066,  applying  rule  to  Texas  Court  of  Civil 
Appeals ;  Scaif e  v.  Western  etc.  Land  Co.,  87  Fed.  311,  30  C.  C.  A.  661, 
and  Nelson  v.  Crescent  City  R.  R.  Co.,  49  La.  Ann.  501,  21  South.  639, 
arguendo. 

Distinguished  in  Atchison  etc.  Ry.  Co.  v.  Cogswell,  23  Okl.  190,  20 
L.  R.  A.  (N.  8.)  837>  99  Pac.  926,  holding  court  has  no  power  to  order 
judgment  for  lower  amount  where  plaintiff  refuses  to  remit,  but  moat 
award  new  trial. 

Power  of  trial  court  to  cure  excessive  verdict  by  requiring  or 
permitting  reduction.    Note,  89  L.  B.  A.  (N.  S.)  1067,  1071. 
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Excessiyeness  of   verdicts  for  personal  injuries.    Note,  L.  R.  A. 
1915r,  322. 

Master  Is  not  liable  for  senrant's  injuries,  caused  "by  fellow-servant's 
negligence. 

Approved  in  American  Bridge  Co.  v.  Seeds,  144  Fed.  608,  11  L.  R.  A. 
(N.  S.)  1041,  75  C.  C.  A.  407,  holding  bridge  company  not  liable  for 
injuries  to  servant  by  being  struck  by  crane  because  of  foreman's 
inopportune  signal;  Weekes  v.  Scharer,  111  Fed.  335,  49  C.  C.  A.  372, 
holding  shift  boss,  charged  with  direction  of  men,  but  not  hiring  or 
dischargfing  them,  is  their  fellow-servant,  hence  no  recovery  for  his 
negligence ;  Stuber  v.  Louisville  etc.  R.  Co.,  102  Fed.  423,  holding  skilled 
machinist  employed  to  oversee  company's  pumps  and  tanks  not  fellow- 
sorvant  of  engineer  with  whom  riding  to  work;  Schwind  v.  Floriston 
Pulp  &  Paper  Co.,  5  Cal.  App.  203,  89  Pac.  1069,  holding  master  not 
liable  for  injuries  resulting  from  negligence  of  servant  killing  fellow- 
emploj'ee  between  cars;  Maryland  Clay  Co.  v.  Goodnow,  95  Md.  343, 
51  Atl.  295,  holding  superintendent  of  clay-refining  works  fellow-servant 
of  workman  to  avoid  recovery  for  injuries;  Baltimore  Boot  etc.  Co.  v. 
Jamar,  93  Md.  413,  49  Atl.  850,  holding  convict  assigned  by  warden 
to  defendant  contractor  to  operate  elevator  may  recover  for  injuries  sus- 
tained therefrom;  dissenting  opinion  in  Northern  Pac.  Ry.  Co.  v.  Dixon, 
194  U.  S.  353,  48  L.  Ed.  1018,  24  Sup.  Ct.  683,  majority  holding  negli- 
gence of  railway  telegraph  operator  in  reporting  to  train-dispatcher 
movement  of  trains  resulting  in  death  of  fireman  is  negligence  of  fellow- 
servant;  dissenting  opinion  in  Missouri  etc.  R.  Co.  v.  Elliott,  102  Fed. 
112,  42  C.  C.  A.  188,  majority  holding  train-dispatcher  giving  orders  for 
movement  of  trains  not  fellow-servant  of  trainmen,  to  exempt  com- 
pany from  liability  for  negligence;  Baltimore  etc.  R.  R.  Co.  v.  Baugh, 
149  V.  S.  388,  37  L.  Ed.  781,  13  Sup.  Ct.  922,  holding  railroad  not  liable 
to  fireman  injured  through  negligence  of  engineer;  Northern  Pac.  R.  R. 
Co.  V.  Hambly,  154  U.  S.  357,  38  L.  Ed.  1018,  14  Sup.  Ct.  985,  holding 
railroad  not  liable  to  day  laborer  working  on  culvert  and  injured  through 
negligence  of  engineer  and  conductor  of  train;  New  England  R.  R.  Co. 
v.  Conroy,  175  U.  S.  334,  44  L.  Ed.  187,  20  Sup.  Ct.  89,  holding  railroad 
not  liable  for  injury  to  brakeman  through  negligence  of  conductor; 
Easton  v.  Houston  etc.  Ry.  Co.,  32  Fed.  895,  896,  holding  railroad  not 
liable  for  injury  to  section-hand  on  hand-car  run  into  by  train;  Van 
Avery  v.  Union  Pac.  Ry.  Co.,  35  Fed.  41,  holding  locomotive  engineers 
fellow-servants,  and  railroad  not  liable  for  negligent  injury;  The  Queen, 
40  Fed.  696,  applying  rule  and  holding  seanien  and  ofiicers  on  ship 
fellow-servants;  Stockmeyer  v.  Reed,  55  Fed.  261,  denying  recovery 
for  negligence  of  foreman  while  acting  as  fellow-servant;  Pike  v.  Chi- 
cago etc.  R.  Co.,  41  Fed.  98,  holding  bridge  watchman  and  conductors 
Xm— 19 
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and  engineer  not  fellow-servants;  Baltimore  etc.  R.  R.  Co.  y.  Andrews, 
50  Fed.  731,  17  L.  R.  A.  192,  1  C.  C.  A.  636,  holding  brakeman  on  one 
train  fellow-servant  of  engineer  and  conductor  on  another;  New  York 
me.  R.  R.  Co.  v.  Hyde,  56  Fed.  193,  5  C.  C.  A.  461,  holding  yard  clerk 
and  train  crew  fellow-servants;  Northern  Pac.  R.  R.  Co.  v.  Hogan,  63 
Fed.  106,  11  C.  C.  A.  51,  holding  brakeman  and  conductor  fellow- 
servants;  Hermann  v.  Port  Blakely  Mill  Co.,  71  Fed.  855,  holding  mate 
and  employee  loading  vessel  fellow-servants;  Colorado  Coal  etc.  Co.  v. 
Lamb,  6  CqIo.  App.  263,  40  Pac.  254,  holding  mine  boss,  appointed  as 
required  by  statute,  and  miner,  fellow-servants;  Elliott  v.  Chicago  etc. 
Ry.  Co.,  5  Dak.  539,  541,  3  L.  R.  A.  865,  41  N.  W.  760,  761,  holding 
'  section  foreman  and  conductor  fellow-servants;  Clarke  v.  Pennsylvania 
Co.,  132  Ind.  201,  17  L.  R.  A.  812,  31  N.  E.  809,  holding  railroad  section- 
hand  and  foreman  of  another  gang  fellow-servants ;  Yates  v.  McCuUough 
■Iron  Co.,  69  Md.  384, 16  Atl.  286,  holding  manager  of  works  and  laborer 
fellow-servants;  Ell  v.  Northern  Pac.  R.  R.  Co.,  1  N.  D.  353,  26  Am. 
St.  Rep.  632,  12  L.  R.  A.  102,  48  N.  W.  227,  holding  foreman  of  gang 
and  one  member  of  it  fellow-servants;  Texas  etc.  Ry.  v.  Smith,  67  Fed. 
527,  31  L.  R.  A.  324,  14  C.  C.  A.  509,  arguendo. 

Distinguished  in  Northern  Pac.  Ry.  Co.  v.  Lundbei^,  176  Fed.  853, 
100  C.  C.  A.  317,  holding  railroad  liable  for  injuries  to  brakeman  re- 
sulting from  negligence  of  engineer;  Lack  Singletree  Co.  v.  Cherry,  166 
Ky.  804,  179  S.  W.  1073,  allowing  recovery  against  master  for  employ- 
ing incompetent,  servant ;  Tabor  v.  St.  Louis  etc.  Ry.  Co.,  210  Mo.  401, 
124  Am.  St.  Rep.  728,  109  S.  W.  769,  holding  master  mechanic  riding 
on  engine  was  not  fellow-servant  of  engineer;  Shannon  v.  Consolidated 
Tiger  etc.  Min.  Co.,  24  Wash.  132,  64  Pac.  173,  holding  men  of  oncom- 
ing shift  may  recover  for  injury  from  explosion  of  missed  hole  of  which 
foreman  of  outgoing  shift  failed  to  warn;  dissenting  opinion  in  St. 
Bernard  Cypress  Co.  v.  Johnson,  222  Fed.  248,  137  C.  C.  A.  662,  major- 
ity holding  under  fellow-servant  doctrine,  master  not  liable  for  injuries 
to  employee  resulting  from  negligence  of  engineer. 
'  Distinguished  in  the  following  cases,  where  damages  were  awarded 
to  employee,  for  injuries  through  negligence  of  another:  Dixon  v.  Chi- 
cago etc.  Ry.  Co.,  109  Mo.  421,  18  L.  R.  A.  799,  19  S.  W.  414,  holding 
laborer  in  defendant's  quarry  not  a  fellow-servant  of  train  crew  on 
defendant's  railroad;  Reddon  v.  Union  Pacific  Ry.  Co.,  5  Utah,  353, 
15  Pac.  265,  holding  mine  superintendent  not  fellow-servant  with  mine 
laborer;  Pool  v.  Southern  Pac.  Co.,  7  Utah,  308,  26  Pac.  655,  holding 
switchman  not  fellow-servant  of  car-repairers;  Webb  v.  Denver  etc. 
Ry.  Co.,  7  Utah,  367,  26  Pac.  981,  holding  car-repairer  not  fellow- 
servant  of  locomotive  engineer;  Andreson  v.  Ogden  Union  Ry.  &  Depot 
Co.,  8  Utah,  133,  30  Pac.  306,  holding  foreman  of  gang  taking  gravel  not 
fellow-servant  with  laborers;  Northern  Pac.  R.  R.  Co.  v.  O'Brien,  1 
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Wash.  St.  607,  21  Pae.  35,  holding  conductor  and  engineer  of  one  train 
not  fellow-servants  of  laborer  on  gravel  train. 

Car  or  track  inspector  as  fellow-servant  of  other  railroad  employees. 
Note,  13  Ann.  Gas.  274. 

Duty  of  master  to  provide  sufficient  help.    Note,  40  L.  B.  A.  (N.  S.) 
915. 

Applicability  of  fellow-servant  rule  as  between  trainmen  and  other 
railway  employees.    Note,  52  L.  B.  A.  (N.  S.)  1100. 

.        liiaster  most  select  competent  servants,  safe  place,  materials  and  ma-^ 
cliJnery,  and  cannot  delegate  this  duty. 

Approved  in  El  Paso  etc.  R.  R.  Co.  v.  Vizard,  211  U.  S.  611,  63  L.  Ed. 
351,  29  Sup.  Ct.  210,  allowing  recovery  against  master  for  maintaining 
defective  hand-rail  on  car;  Choctaw  etc.  R.  R.  Co.  v.  McDade,  191 
U.  S.  68,  48  L.  Ed.  100,  24  Sup.  Ct.  25,  holding  negligence  in  law  for 
railroad  to  maintain  water-spout  attached  to  water-tank  so  as  to.  hang 
over  track,  rendering  company  liable  for  death  of  br^keman;  Rej^an 
V.  Parker-Washington  Co.,  205  Fed.  698,  699,  701,  L.  R.  A.  1915F,  810, 
123  C.  C.  A.  648,  holding  master  liable  for  sending  workman  into 
"untrimmed"  mine  after  blast;  Francis  v.  Cramp  &  Co.,  200  Fed.  386, 
387,  118  C.  C.  A.  635,  holding  master  liable  for  injuries  resulting 
from  defective  hoisting  apparatus;  Postal  Telegraph-Cable  Co.  v.  Gran- 
tham, 187  Fed.  68,  109  C.  C.  A.  370,  holding  railroad  liable  where  it 
failed  to  furnish  proper  implements  for  taking  down  poles;  Puget 
Sound  Electric  Ry.  Co.  v.  Harrigan,  176  Fed.  491,  100  C.  C.  A.  104, 
-holding  railroad  liable  for  leaving  trestle  unguarded;  Salmons  v.  Nor- 
folk &  W.  Ry.  Co.,  162  Fed.  729,  holding  railroad  liable  for  negligently 
running  freight  train  into  work  train;  Pennsylvania  R.  Co.  v.  Hartell, 
157  Fed.  668,  85  C.  C.  A.  335,  holding  ship  owner  liable  for  placing 
incompetent  man  at  handling  of  winch;  Southern  Pac.  Co.  v.  Hetzer, 
135  Fed.  284,  1  L.  B.  A.  (N.  S.)  288,  68  C.  C.  A.  26,  determining  degree 
of  care  required  of  railroad  in  selection  of  servants;  Chambers  v.  Amer- 
ican Tin  Plate  Co.,  129  Fed.  664,  64  C.  C.  A.  129,  building  contractor 
employing  boss  carpenter  to  erect  scaffolding  for  bricklayers  is  liable 
for  injuries  to  latter  due  to  negligent  construction;  Swensen  v.  Bender, 
114  Fed.  7,  51  C.  C.  A.  627,  holding  servant  may  recover  for  injury 
received  from  caving  of  tunnel  defectively  timbered,  though  timbers 
put  up  by  fellow-servant  to  hide  danger;  Cincinnati  etc.  Ry.  Co.  v.  Gray, 
101  Fed.  629,  50  L  B.  A.  47,  41  C.  C.  A.  635,  holding  receiver  liable 
for  death  of  yard  foreman  caused  by  derailment  of  car  in  passing 
over  new  switch,  the  workings  of  which  receiver  did  not  explain ;  Toledo 
Brewing  etc.  Co.  v.  Bosch,  101  Fed.  533,  41  C.  C.  A.  482,  holding  engineer 
of  ice  machine  may  recover  for  injuries  from  appliances  though  de- 
fective condition  caused  by  contractor  employed  to  repair  premises; 
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Port  Blakely  Mill  Co.  v.  Garrett,  97  Fed.  539,  38  C.  C.  A.  342,  holding 
company  liable  for  injuries  of  employee  due  to  breaking  of  side  stand- 
ard of  flat-car  though  placed  there  by  coservant;  Guano  v.  Southern 
Pac.  Co.,  15  Ariz.  420,  139  Pac.  785,  holding  master  liable  for  not  pro- 
viding proper  lights  in  roundhouse;  Domitrovich  v.  Stone  &  Webster 
Engineering  Corporation,  44  Mont.  23,  Ann.  Caa.  1912D,  984,  118  Pac. 
763,  and  Rio  Grande  Southern  R.  Co.  v.  Nichols,  52  Colo.  306,  123  Pac. 
320,  both  holding  railroad  liable  for  failure  to  maintain  safe  roadbed; 
Mackey  v.  Baltimore  etc.  R.  Co.,  8  Mackey  (D.  C),  293,  holding  railroad 
liable  for  injuries  resulting  from  defective  brake;  McDade  v.  Wash- 
ington etc.  R.  Co.,  5  Mackey  (D.  C),  154,  holding  employer  liable  for 
maintaining  defective  belt;  Spates  v.  Wells  Bros.,  43  App.  D.  C.  659, 
holding  master  liable  for  maintaining  defective  window;  Carter  v. 
McDermott,  29  App.  D.  C.  153,  156,  10  L.  R.  A.  (N.  S.)  1103,  holding 
railroad  liable  for  failure  to  maintain  lights  on  rear  end  of  car;  Balti- 
more etc.  R.  R.  Co.  V.  Elliott,  9  App.  D.  C.  350,  holding  railroad  liable 
for  maintaining  defective  ear-coupler;  Supple  v.  Agnew,  191  111.  447, 
61  N.  E.  395,  holding  employee  may  recover  for  injuries  from  log 
being  removed  by  ** dolly"  where  plaintiff  was  inexperienced  and  not 
aware  that  insufficient  men  were  used ;  Kimmerle  v.  Dubuque  Altar  Mfg. 
Co.,  154  Iowa,  47,  134  N.  W.  435,  2  N.  C.  C.  A.  135,  holding  master 
liable  for  maintaining  unguarded  planing-machine ;  Illinois  Central  R.  R. 
Co.  V.  Langan,  116  Ky.  321,  76  S.  W.  32,  master  is  liable  for  injuries 
to  servant  while  unloading  steel  by  reason  of  failure  to  provide  sufficient 
number  of  men  to  do  work;  Charron  v.  Union  Carbide  Co.,  151  Mich. 
692, 115  N.  W.  721,  holding  defendant  liable  where  he  negligently  failed 
to  inform  plumber  of  the  danger  in  allowing  water  to  run  on  deposit 
of  carbide;  McDonald  v.  Michigan  etc.  R.  R.  Co.,  132  Mich.  377,  379, 
102  Am.  St.  Rep.  426,  93  N.  W.  1043,  holding  railroad  liable  to  conductor 
for  injuries  caused  by  defective  brake-chain  where  conductor  had  tried 
brakes  before  starting  but  chain  broke  after  inspection  by  inspector; 
Mclntyre  v.  Detroit  Safe  Co.,  129  Mich.  389,  89  N.  W.  40,  holding 
teamster  hauling  steel  to  defendant  injured  by  breaking  of  timber  of 
platform  scales  may  recover  therefor;  Anderson  v.  Pittsburg  Coal  Co., 
108  Minn.  463,  464,  26  L.  R.  A.  (N.  S.)  624,  122  N.  W.  797,  holding 
master  liable  for  injury  resulting  from  falling  bucket;  Morton  v.  Wil- 
liam Barr  Dry  Goods  Co.,  126  Mo.  App.  385,  103  S.  W.  591,  holding 
master  liable  for  injuries  resulting  from  defective  boiler;  Hardesty  v. 
Largey  Lumber  Co.,  34  Mont.  163,  86  Pac.  33,  holding  master  liable  for 
injuries  resulting  from  lumber  negligently  piled;  Carroll  v.  Tidewater 
Oil  Co.,  67  N.  J.  L.  684,  62.  Atl.  277,  holding  laborer  injured  by  falling 
of  loose  flywheel  of  punching-machine  while  moving  same  may  recover 
for  company's  failure  to  inspect  machine;  Deligny  v.  Tate  Furniture 
Co.,  170  N.  C.  202,  86  S.  E.  986,  holding  master  liable  for  failure  to 
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furnish  proper  belt;  Cochran  v.  Young-Hartsell  Mills  Co.,  169  N.  C. 
62,  85  S.  E.  151,  holding  employer  who  allows  pipe  to  become  charged 
with  electricity  is  guilty  of  negligence;  Lloyd  v.  Southern  Ry.  Co.,  166 
N.  C.  33,  81  S.  E.  1006,  holding  master  liable  for  maintaining  defective 
lever  on  ash-pan ;  Tate  v.  Standard  Mirror  Co.,  165  N.  C.  280,  81  S.  E. 
331,  holding  master  liable  for  failing  to  furnish  apparatus  for  shifting 
of  belt;  Steele  v.  Grant,  166  N.  C.  641,  645,  82  S.  E.  1041,  1042,  holding 
master  liable  for  injury  resulting  from  falling  head-block  in  elevator; 
Mincey  v.  Atlantic  Coast  Line  R.  Co.,  161  N.  C.  471,  77  S.  E.  675, 
holding  master  liable  for  furnishing  defective  ladder;  Pig^ord  v.  Nor- 
folk-Southern R.  Co.,  160  N.  C.  101,  44  L.  R.  A.  (N.  S.)  866,  76  S.  E. 
863,  holding  railroad  liable  for  failure  to  furnish  proper  help  to  em- 
ployee; Britt  V.  Carolina  Northern  R.  Co.,  144  N.  C.  252,  56  S.  E.  914, 
holding  lumber  company  liable  for  failing  to  furnish  proper  chains  for 
hauling  logs;  Rock  Island  Coal  Mining  Co.  v.  Davis,  44  Okl.  421,  144 
Pac.  603;  holding  mine  owner  liable  for  injuries  resulting  from  unsup- 
ported Toof ;  Neeley  v.  Southwestern  etc.  Oil  Co.,  13  Okl.  373,  64  L  R.  A. 
145,  75  Pac.  543,  holding  master  liable  for  injuries  to  employee  working 
in  cotton-oil  mill;  El  Paso  etc.  Ry.  Co.  v.  Smith,  60  Tex.  Civ.  20,  108 
S.  W.  995,  holding  master  liable  for  injury  occurring  while  plaintiff 
was  repairing  railroad  track ;  Tuckett  v.  American  Steam  etc.  Laundry, 
30  Utah,  288,  116  Abl  St.  Bep.  832,  4  L.  R.  A.  (N.  S.)  990,  84  Pac.  505, 
holding  laundry  owner  liable  for  maintaining  defective  ironing-machine ; 
Merrill  v.  Oregon  etc.  R.  Co.,  29  Utah,  278,  110  Am.  St.  Bep.  695,  81 
Pac.  88,  holding  master  liable  for  death  of  car-repairer  by  kicking 
string  of  cars  against  cars  between  which  deceased  was  working  be- 
cause of  failure  of  master  to  establish  and  enforce  rules  for  safety 
of  servants;  Hill  v.  Southern  Pac.  Co.,  23  Utah,  102,  63  Pac.  816,  holding 
question  was  for  jury  where  plaintiff  was  injured  while  working  under- 
neath car  placed  on  candlesticks  and  blocks,  there  being  no  negligence  in 
law ;  Lincoln  v.  Central  Vermont  Ry .  Co.,  82  Vt.  193,  137  Am.  St.  Bep. 
998,  72  Atl.  824,  allowing  recovery  against  railroad  for  injury  resulting 
from  defective  roadbed;  Kiley  v.  Rutland  R.  Co.,  80  Vt.  547, 13  Ann.  Caa. 
269,  68  Atl.  717,  allowing  recovery  against  railroad  for  injury  resulting 
from  defective  ladder;  Norfolk  etc.  Ry.  Co.  v.  Wade,  102  Va.  143,  45 
S.  E.  916,  holding  railroad  liable  for  injuries  to  servant  caused  by  hidden 
defect  in  handle  of  handcar;  Richards  v.  Iron  Works,  56  W.  Va.  522, 
49  S.  E.  442,  holding  master  liable  for  injuries  to  servant  caused  by 
negligent  construction  of  scaffolding  by  master  or  his  foreman;  Texas 
etc.  Ry.  Co.  v.  Cox,  145  U.  S.  607,  36  L.  Ed.  834,  12  Sup.  Ct.  909, 
awarding  damages  to  brakeman  for  injury  caused  by  defective  road- 
bed; Union  Pac.  Ry.  Co.  v.  Daniels,  152  U.  S.  688,  88  L.  Ed.  600,  14 
Sup.  Ct.  757,  awarding  damages  for  injury  to  brakeman  through  de- 
fective car-wheel;  Richmond  etc.  R.  B.  Co.  v.  George,  88  Va.  228,  and 
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Baltimore  etc.  R.  R.  Co.  v.  Mackey,  157  U.  S.  87,  89  L.  Ed.  680,  15  Sup. 
Ct.  496,  both  holding  railroad  liable  for  death  of  employee,  through 
defective  cars;  Texas  etc.  Ry.  Co.  v.  Barrett,  166  U.  S.  620,  41  L.  Ed. 
1139,  17  Sup.  Ct.  708,  holding  railroad  liable  for  injury  caused  by 
defective  boiler;  The  Noddleburn,  12  Sawy.  134,  28  Fed.  858,  holding 
vessel  liable  for  injury  to  seaman,  through  insecure  rope;  The  Ma- 
harajah, 40  Fed.  786,  holding  ship  not  liable  to  employee  injured  by 
nondefective  winch;  Woods  v.  lindvall,  48  Fed.  72,  1  C.  C.  A.  37, 
awarding  damages  to  railroad  laborer,  injured  by  defective  trestle, 
being  built  under*  direction  of  construction  foreman;  Northern  Pac. 
R.  R.  Co.  V.  Charless,  51  Fed.  566,  holding  railroad  liable  for  injury 
to  section-hand,  through  defective  brake  on  hand-car;  Union  Pac.  Ry. 
Co.  V.  Jarvi,  53  Fed.  68,  3  C.  C.  A.  433,  awarding  damages  to  miner 
injured  by  fall  of  rock,  whose  unsafe  condition  was  unknown  to  em- 
ployer; Pullman's  Palace  Car  Co.  v.  Harkins,  55  Fed.  939,  5  C.  C.  A. 
326,  awarding  damages  for  death  of  employee  through  unprotected 
revolving  shaft;  Union  Pac.  Ry.  Co.  v.  James,  56  Fed.  1004,  6  C.  C.  A. 
217,  awarding  damages  to  brakeman  injured  through  defective  frog; 
Rodney  v.  St.  Louis  etc.  Ry.  Co.,  127  Mo.  690,  28  S.  W.  890,  Norfolk 
etc.  R.  R.  Co.  V.  Nunnally,  88  Va.  550,  14  S.  E.  368,  and  Little  Rock 
etc.  R.  R.  Co.  V.  Moseley,  56  Fed.  1012,  6  C.  C.  A.  225,  all  awarding 
damages  to  switchman  injured  through  defective  coupling  link;  North- 
western Fuel  Co.  V.  Danielson,  57  Fed.  918,  6  C.  C.  A.  636,  holding 
master  liable  for  injury  to  servant,  through  unsafe  condition  of  working 
place;  Norfolk  etc.  R.  R.  Co.  v.  Ampey,  93  Va.  129,  25  S.  E.  230,  and 
Southern  Pac.  Co.  v.  Burke,  60  Fed.  708,  9  C.  C.  A.  229,  both  awarding 
damages  to  brakeman  injured  by  defective  couplings;  Southwestern 
Imp.  Co.  V.  Smith,  86  Va.  316,  17  Am.  St.  Rep.  66,  and  Union  Pac.  Ry. 
Co.  V.  Novak,  61  Fed.  584,  9  C.  C.  A.  629,  both  awarding  damages 
to  fireman  injured  through  defective  automatic  brakes;  Louisville  etc. 
R.  R.  Co.  V.  Ward,  61  Fed.  930,  10  C.  C.  A.  166,  awarding  damages 
to  brakeman  injured  through  hole  in  track;  Norman  v.  Wabash  R.  R. 
Co.,  62  Fed.  729,  10  C.  C.  A.  617,  holding  employer  may  be  liable  for 
injury  to  employee  through  defective  flooring  in  warehouse;  Alaska  etc. 
Gold  Min.  Co.  v.  Whelan,  64  Fed.  465,  12  C.  C.  A.  225,  awarding  dam- 
ages to  miner  injured  through  negligence  of  foreman  directing  him  to 
work  in  unsafe  place;  Texas  etc.  Ry.  Co.  v.  Barrett,  67  Fed.  218,  14 
C.  C.  A.  373,  awarding  damages  to  yard-foreman  injured  by  explosion 
of  defective  locomotive;  Northern  Pac.  etc.  R.  R.  Co.  v.  Poirier,  67 
Fed.  884,  15  C.  C.  A.  52,  awarding  damages  to  brakeman  injured  in 
collision,  caused  by  n^ligence  of  train-dispatcher;  Frost  v.  Oregon 
Short  Line  etc.  Ry.  Co.,  69  Fed.  939,  awarding  damages  for  death  of 
engineer  through  negligence  of  telegraph  operator  in  not  sending  notice 
of  change  of  time  schedule;  Baltimore  etc.  R.  R.  Co.  y.  Hcnthoriiey  73 
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Fed.  638,  641,  19  C.  C.  A.  623,  awarding  damages  to  brakeman  injured 
through  incompetence  of  engineer;  The  Pioneer,  78  Fed.  608,  holding 
ship  owner  liable  for  injury  to  shipwright  struck  by  freight  being 
loaded;  Sommer  v.  Carbon  etc.  Coal  Co.,  89  Fed.  58,  32  C.  C.  A.  156, 
holding  mine  owner  liable  for  injury  to  miner,  through  former's  omis- 
sion to  take  precautions  prescribed  by  statute;  Cadden  v.  American 
Steel  Barge  Co.,  88  Wis.  420,  60  N.  W.  803,  and  Austin  Mfg.  Co.  v. 
Johnson,  89  Fed.  682,  32  C.  C.  A.  309,  both  holding  employer  liable  for 
injury  to  employee  through  defective  scaffold;  Denver  etc.  R.  R.  Co.  v. 
Sipes,  26  Colo.  24,  55  Pac.  1095,  holding  railroad  liable  for  death  of 
engineer,  through  failure  of  conductor  to  provide  signal  lights;  Con- 
solidated Coal  Co.  V.  Wombacher,  134  111.  64,  24  N.  E.  628,  holding 
mine  owner  liable  for  injury  to  workman  through  negligence  of  pit  boss 
in  not  keeping  roof  properly  braced;  National  Syrup  Co.  v.  Carlson, 
155  111.  215,  40  N.  E.  494,  awarding  damages  for  injury  to  employee, 
through  insufficient  light  at  night.  The  following  also  approve  and 
apply  the  rule:  Pennsylvania  Co.  v.  Whitcomb,  111  Ind.  216,  12  N.  E. 
382,  holding  railroad  not  liable  for  death  of  brakeman  coupling  by 
hand,  where  rule  required  use  of  sticks;  Lake  Shore  etc.  Ry.  Co.  v. 
Gilday,  16  Ohio  C.  C.  658,  and  Matchett  v.  Cincinnati  etc.  Ry.  Co., 
132  Ind.  343,  31  N.  E.  795,  both  holding  railroad  liable  for  injury  to 
brakeman  through  defective  brakes;  Wabash  etc.  Ry.  Co.  v.  Morgan, 
132  Ind.  445,  32  N.  E.  85,  holding  railroad  liable  for  injury  to  brake- 
man  through  defective  engine;  Indiana  elc.  Ry.  Co.  v.  Snyder,  140  Ind. 
657,  39  N.  E.  915,  holding  ^railroad  liable  for  injury  to  section-hand, 
through  defective  hand-car  handle;  Stucke  y.  Orleans  R.  R.  Co.,  50 
La.  Ann.  203,  205,  23  South.  354,  and  Evansville  etc.  R.  R.  Co.  y. 
HolcOmb,  9  Ind.  App.  207,  36  N.  E.  42,  both  holding  raiboad  liable 
for  injury  to  car-repairer  struck  by  switch  engine,  without  warning; 
AsWand  Coal  etc.  Ry.  Co.  y.  Wallace,  101  Ky.  '638,  42  S.  W.  747,  award- 
ing damages  to  miner  for  injury  through  defective  roof  in  mine  en- 
trance; Moynihan  v.  Hills  Co.,  146  Mass.  595,  4  Am.  St.  Rep.  35S,  16 
N.  E.  578,  and  Rogers  v.  Ludlow  Mfg.  Co.,  144  Mass.  205,  59  Am.  Bep. 
73,  U  N.  E.  80,  both  holding  employer  liable  for  injury  through  de- 
fective machine;  Van  Dusen  v.  Letellier,  78  Mich.  504,  44  N.  W.  575, 
holding  employer  liable  for  injury  through  fall  of  defective  lumber 
dock;  Sadowski  v.  Michigan  Car  Co.,  84  Mich.  107,  47'N.  W.  600,  hold- 
ing employer  liable  for  injury,  where  working  place  was  unsafe  on 
account  of  repairs  being  made;  Roux  v.  Blodgett  &  Davis  Lumber  Co., 
94  Mich.  615,  54  N.  W.  495,  holding  employer  liable  for  injury  by 
dangerous  machine,  negligently  left  uncovered;  Coontz  v.  Missouri 
Pac.  Ry.  Co.,  121  Mo.  659,  26  S.  W.  663,  holding  railroad  liable  for 
injury  to  employee,  through  defective  engine-wheel;  Bartley  v.  Tror- 
iicht|  49  Mo.  App.  232,  holding  employer  liable  for  injury  to  employee, 
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through  defective  elevator;  Nord  Deutseher  Steamship  Co.  t.  Inge- 
bregsten,  57  N.  J.  L.  402,  51  Am.  St.  Rep.  606,  31  Atl.  620,  awarding 
damages  for  death  of  employee,  caused  by  defective  appliances;  Flani- 
gan  V.  Guggenheim  Smelting  Co.,  62  N.  J.  L.  664,  44  Atl.  768,  holding 
employee  liable  for  injury  by  breaking  of  defective  ladder;  Bolden  v. 
Southern  Ry.  Co.,  123  N.  C.  617,  31  S.  E.  852,  holding  railroad  liable  for 
injury  to  bridge  watchman,  through  breaking  of  defective  cross-tie; 
Cameron  v.  Great  Northern  Ry.  Co.,  8  N.  D.  131,  77  N.  W.  1018,  holding 
case  should  not  be  taken  from  jury  where  conductor  was  killed  and 
car  defective,  by  breaking  off  of  steps;  Anderson  v.  Bennett,  16  Or. 
531,  8  Am.  St.  Rep.  326,  19  Pac.  774,  awarding  damages  to  employee 
ordered  to  drill  holes  in  rock  charged  with  powder;  Chapman  v. 
Southern  Pac.  Co.,  12  Utah,  40,  41  Pac.  555,  awarding  damages  to  em- 
ployee injured  through  defective  platform  where  he  worked;  Wright 
V.  Southern  Pac.  Co.,  14  Utah,  393,  46  Pac.  376,  holding  railroad  liable 
to  brakeman  injured  by  defective  engine;  Mangum  v.  Bullion  etc.  Min. 
Co.,  15  Utah,  549,  50  Pac.  838,  awarding  damages  for  injury  to  employee 
through  defective  machinery;  Madden  v.  Chesapeake  etc.  Ry.  Co.,  28 
W.  Va.  619,  57  Am.  Rep.  697,  holding  railroad  liable  for  death  of 
engineer,  through  negligence  of  conductor  of  another  train,  and  tele- 
graph operator;  Criswell  v.  Pittsburgh  etc.  Ry.  Co.,  30  W.  Va.  819, 
6  S.  E.  43,  holding  raiboad  liable  for  death  of  laborer  on  hand-car, 
through  negligence  of  foreman;  dissenting  opinion  in  Dewey  y.  Detroit 
etc.  Ry.  Co.,  97  Mich.  338,  16  L.  R.  A.  343,  52  N.  W.  943  (see  97  Mich. 
344,  22  L.  R.  A.  295,  56  N.  W.  759),  majority  holding  railroad  not  liable 
for  injury  to  brakeman  through  defective  loading  of  freight-car,  passed 
by  car-inspector;  Treadwell  v.  Whittier,  80  Cal.  592,  13  Am.  St*  Rep. 
190,  5  L.  R.  A.  504,  22  Pac.  271,  arguendo. 

Distinguished  in  St.  Louis  Cordage  Co.  v.  Miller,  126  Fed.  498,  63 
L.  R.  A.  551,  61  C.  C.  A.  477,  holding  girl  injured  by  slipping  fingers 
into  cogs  of  forming  machine,  where  such  cogs  were  uncovered  and 
danger  apparent,  assumed  risk  and  without  redress';  Floyd  v.  Colorado 
etc.  Iron  Co.,  18  Colo.  App.  156,  70  Pac.  453,  where  superintendent  told 
plaintiff  he  would  send  A  with  tackle  to  replace  machinery  and  order 
plaintiff  to  help  A,  plaintiff  assumed  risk  by  proceeding  with  work 
without  tackle  on  A's  suggestion;  Salmon  v.  Kansas  City,  241  Mo.  55, 
89  L.  R.  A.  (N.  S.)  828,  145  S.  W.  28,  holding  city  not  liable  for  negli- 
gence of  public  contractor ;  Cerrillos  Coal  R.  R.  Co.  v.  Deserant,  9  N.  M. 
58,  49  Pac.  808,  809,  holding  company  not  liable  for  injury  from  gas 
explosion  in  coal  mine,  caused  by  fellow- work  man  taking  naked  light 
into  mine  against  known  command  of  company;  Konold  v.  Rio'  Grande 
Western  etc.  Ry.  Co.,  21  Utah,  397,  398,  399,  60  Pac.  1024,  1025,  holding 
erroneous  in  boiler  explosion  case  instruction  that  plaintiff  did  not 
assume  risk  from  defective  machinery,   contract  implying  defendant 
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would  guard  against  such  dangers;  Atchison  etc.  R.  R.  Co.  v.  Meyers, 
76  Fed.  446,  22  C.  C.  A.  268,  and  Atchison  etc.  R.  R.  Co.  v.  Myers,  63 
"Fed.  798,  11  C.  C.  A.  439,  both  holding  railroad  not  liable  for  injury  to 
switchman  by  defects  in  foreign  car,  of  which. he  was  warned;  Chesa- 
peake etc.  R.  R.  Co.  V.  Hennessey,  96  Fed.  716,  38  C.  C.  A.  307,  and 
Alabama  etc.  R.  R.  Co.  v.  Carroll,  84  Fed.  786,  788,  28  C.  C.  A.  207, 
both  refusing  recovery  f co:  injury  to  brakeman,  through  defective 
couplings,  which  he  was  required  to  in3X)ect;  Bennett  v.  Northern  Pac. 
R.  R.  Co.,  2  N.  D.  116,  13  L.  R.  A.  468;  49  N.  W.  408,  refusing  recovery 
to  brakeman  where  rule  required  him  to  inspect  couplings  before  using 
them;  Stewait  v.  Toledo  Bridge  Co.,  15  Ohio  C.  C.  610,  refusing  recov- 
ery to  employee  injured  through  latent  defects  in  scaffold;  Johnson  y. 
Chesapeake  etc.  Ry.  Co.,  38  W.  Va,  211,  18  S.  E.  574,  and  Darracott  v. 
jDhesapeake  etc.  R.  R.  Co.,  83  Va.  294,  5  Am.  St.  Bep.  270,  both  refusing 
recovery  to  brakeman  injured  while  coupling  moving  cars,  against 
rules;  dissenting  opinion  in  Regan  v.  Parker- Washington  Co.,  205  Fed. 
705,  L.  R.  A.  1915F,  810, 123  C.  C.  A.  648,  majority  holding  master  liable 
for  sending  workman  into  "untrimmed  mine"  after  blast;  dissenting 
.opinion  in  Spates  v.  Wells  Bros.,  43  App.  D.  C.  561,  majority  holding 
master  liable  for  maintaining  defective  window. 

Master  is  liable  for  servant's  injury  from  defective  machinery,  nnlefli 
same  could  not  have  been  foreseen. 

Approved  in  Washington  etc.  R.  R.  Co.  v.  McDade,  135  U.  S.  569, 
40  L.  Ed.  241,  10  Sup.  Ct.  1049,  refusing  recovery  to  employee  guilty 
of  contributory  negligence;  Fink  v.  Des  Moines  Ice  Co.,  84  Iowa,  326, 
51  N.  W.  157,  Chesson  v.  John  L.  Roper  Lumber  Co.,  118  N.  C.  67, 
23  S.  E.  925,  and  Hines  Lumber  Co.  v.  Ligas,  172  HI.  319,  64  Am.  St. 
Rep.  41,  50  N.  E.  226,  all  holding  employer  liable  for  injury  through 
defective  scaffold. 

Liability  of  a  master  to  his  servant  for  injuries  resulting  from 
defective  machinery  and  appliances.    Note,  98  Am.  St.  Bep.  301. 

Knowledge  as  element  of  employer's  liability.    Note,  41  L.  B.  A. 
46,  78,  109,  113,  115,  120,  134,  145. 

Bailroad  is  liable  for  employee's  izijmy  from  defective  ears  if  it  has 
no  inspector  or  lie  is  negligent. 

Approved  in  New  Orleans  etc.  R.  R.  Co.  v.  Clements,  100  Fed.  422, 
40  C.  C.  A.  465,  holding  brakeman  may  recover  for  injuries  received 
while  releasing  set-brake  on  freight-car  where  defect  not  ascertained  by 
proper  inspection;  Budge  v.  Morgan's  Louisiana  etc.  S.  S.  Co.,  108  La. 
365,  32  South.  542,  holding  railroad  hauling  cars  of  other  company  over 
its  road  owes  employees  same  duty  of  inspecting  as  if  own  cars;  Car- 
penter V.  Mexican  Nat.  B.  R.  Co.,  39  Fed.  317,  instructing  jury  that 
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brakeman  injured  through  negligence  of  car-inspector  may  recover; 
Southern  Pac.  Co.  v.  Laiferty,  67  Fed.  542,  6  C.  C.  A.  474,  awarding 
damages  for  death  of  brakeman  through  insufficient  number  of  em- 
ployees to  take  care  of  engines;  Cincinnati  etc.  R.  R.  Co.  y.  McMuUen, 

117  Ind.  444,  10  Am.  St.  Rep.  71,  20  N.  E.  289,  Ohio  etc.  Ry.  Co.  v. 
Pearcy,  128  Ind.  203,  27  N.  E.  481,  and  Felton  v.  BuUard,  94  Fed.  786, 
37  C.  C.  A.  1,  all  holding  liable  for  injury  to  brakeman,  through  de- 
fective car,  negligently  inspected  by  car-inspector;  Morton  ▼.  Detroit 
etc.  R.  R.  Co.,  81  Mich.  431,  46  N.  W.  113,  holding  railroad  liable  for 
death  of  brakeman,  caused  by  breaking  of  defective  brake-chain. 

Distinguished  in  Atchison  etc.  R.  R.  Co.  v.  Myers,  63  Fed.  799,  11 
C.  C.  A.  439,  holding  railroad  not  liable  for  injury  to  switchman  by 
defects  in  foreign  car,  of  which  he  was  warned. 

Code  declaring  common  law  abrogated  does  not  prevent  reference  thereto 
in  explaining  terms. 

Approved  in  Viterbo  v.  Friedlander,  120  U.  S.  726,  80  L.  Ed.  782, 
7  Sup.  Ct.  972,  holding  former  statutes  embodied  in  code  may  be  referred 
to,  to  aid  interpretation. 

Ballroad  braJcemaa,  failing  to  use  ordinary  care,  or  notice  obyloni  de- 
fects, cannot  recover  for  injuries. 

Approved  in  Sandidge  v.  Atchison,  T.  &  S.  F.  Ry.  Co.,  193  Fed. 
878,  113  C.  C.  A.  653,  holding  railroad  conductor  seeking  to  stop  run- 
away car  did  not  assume  risk  but  acted  within  employment;  Southern 
Ry.  Co.  V.  Carr,  153  Fed.  Ill,  82  C.  C.  A.  240,  holding  where  brakeman 
was  aware  that  eaves  of  house  extended  over  track,  he  was  guilty  of 
contributory  negligence  in  avoiding  same ;  Bell  Telephone  Co.  v.  Dethar- 
ding,  148  Fed.  374,  78  C.  C.  A.  185,  telephone  company  not  liable  for 
death  of  ** trouble  finder"  killed,  while  investigating  trouble,  by  shock 
due  to  crossing  of  electric  light  and  telephone  wires;  Kansas  City 
Southern  R.  Co.  v.  Billingslea,  116  Fed.  342,  54  C.  C.  A.  109,  holding 
switchman  knowing  of  loose  stones  in  yard,  consenting  to  work  on 
foreman's  promise  to  clear,  assumes  risk  and  must  use  eyes  to  avoid 
danger;  Mason  &  0.  R.  Co.  v.  Yockey,  103  Fed.  269,  43  C.  C.  A.  228, 
holding  question  of  fireman's  negligence  in  working  in  cab  on  ice  formed 
from  steam  escaping  from  defective  valve  properly  left  to  jury;  Inter- 
state Coal  Co.  V.  Molner,  150  Ky.  325,  150  S.  W.  373,  holding  miner 
working  in  mine,  with  knowledge  of  defective  roof,  will  be  deemed  to 
have  assumed  risk;  Stewart  &  Co.  v.  Harman,  108  Md.  453,  20  L.  B.  A. 
(N.  S.)  228,  70  Atl.'  335,  holding  employee  working  near  broken  window 
will  be  deemed  to  have  assumed  risk;  Kane  v.  Northern  Cent.  Ry.  Co., 
128  U.  S.  95,  32  L.  Ed.  341,  9  Sup.  Ct.  17,  holding  question  of  con- 
tributory negligence  should  be  left  to  jury  when  not  conclusively 
established;  Davidson  v.   Southern  Pac.   Co.,  44  Fed.  481,  and  Car- 
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penter  y.  Mexican  Nat.  R.  R.  Co.,  39  Fed.  318,  both  applying  rule  in 
infracting  jury;  Southern  Pac.  Co.  v.  Johnson,  64  Fed.  958,  12  C.  C.  A. 
479,  refusing  recovery  for  death  of  engineer  who  went  out  on  running- 
board  of  locomotive  while  in  motion;  Overman  Wheel  Co.  v.  Griffin, 
67  Fed.  662,  14  C.  C.  A.  609,  holding  plaintiff  cannot  recover  unless 
di^ceased  used  care  of  ordinary  prudent  man  under  similar  circum- 
stances ;  Clyde  v.  Richmond  etc.  R.  R.  Co.,  72  Fed.  124,  18  C.  C.  A.  467, 
refusing  recovery  for  death  of  brakeman  while  climbing  ladder  on  box-  * 
car,  while  train  was  moving ;  Beall  v.  Pittsburgh  etc.  Ry.  Co.,  38  W.  Va. 
530,  534,  18  S.  E.  731,  732,  refusing  recovery  to  brakeman  injured  by 
using  brake  which  he  knew  was  defective;  dissenting  opinion  in  Biles 
▼.  Seaboard  Air  line  Ry.  Co.,  143  N.  C.  86,  56  S.  E.  515,  majority 
holding  brakeman  working  on  engine  without  handhold  was  not  g^iilty 
of  contribiltory  negligence. 

Distinguished  in  Horton  v.  Seaboard  Air  Line  R.  Co.,  162  N.  C.  434,  78 
S.  E.  498,  holding  engineer  not  guilty  of  contributory  negligence  in 
working  near  unguarded  water-gauge,  where  he  had  complained  of 
defect. 

Who  is  vice-principal.    Note,  75  Am.  St.  Bep.  622,  628. 

Character  of  act  causing  injury  as  determining  vice-principalship. 
^  Note,  54  L.  R.  A.  37,  39,  44,  53,  57,  63,  66,  79. 

Miscellaneous.  Cited  in  Duval  v.  Louisiana,  239  U.  S.  626,  60  L.  Ed. 
474,  36  Sup.  Ct.  162,  dismissing  appeal  for  want  of  jurisdiction. 

116  XT.  S.  661-664,  29  Ii.  Ed.  763,  6  Sup.  Ot  695,  PBESTON  ▼'.  MANABD. 

Patent  for  combination  hose-reel  and  device  to  permit  passage  of  water 
is  void  for  previous  knowledge. 

Approved  in  Bullock  Elec.  Mfg.  Co.  v.  General  Elec.  Co.,  149  Fed. 
418,  79  C.  C.  A.  229,  holding  void  Reist  patent  No.  508,637,  for  improve- 
ment in  armature  cores;  Jones  v.  Clow,  39  Fed.  788,  applying  rule  to 
heating  apparatus,  being  mere  aggravation  of  two  prior  patents ;  Steiner 
Fire  etc.  Co.  v.  Adrian,  59  Fed.  136,  8  C.  C.  A.  44  (affirming  52  Fed. 
736),  applying  rule  to  chemical  fire-extinguisher. 

116  XT.  8.  665-671,  29  I..  Ed.  770,  6  Sup.  Ct.  625,  VICKSBUBQ.  ETC.  R.  B. 
CO.  V.  DENNIS. 

Effect  of  State  law,  creating  a  contract,  will  be  determined  by  Supreme 
Court  for  itself. 

Approved  in  Steams  v.  Minnesota  ex  rel.  Marr,  179  U.  S.  233,  45 
L.  Ed.  170,  21  Sup.  Ct.  77,  upholding  power  of  Federal  court  to  review 
contracts  between  State  of  Minnesota  and  railroads  by  S.  P.  Laws 
1865,  1870,  exempting  roads  from  taxation;  Sunset  Tel.  &  Tel.  Co.  v. 
City  of  Pomona,  164  Fed.  575,  576,  holding  telephone  company  cannot 


116  U.  S.  66&-671        NOTES  ON  U.  S.  REPORTS.  300 

erect  telephone  poles  in  city  streets  without  latter 's  consent;  Columbia 
Ave.  Sav.  Fund  etc.  Co.  v.  Dawson,  130  Fed.  166,  upholding  city  con- 
tract to  pay  stated  sum  semi-annually  as  hydrant  rentals  for  term  for 
water  furnished  for  fire  purposes;  Massachusetts  Institute  of  Techno- 
logy V.  Boston  Society  of  Natural  History,  218  Mass.  191,  105  N.  E. 
875,  holding  Massachusetts  Institute  of  Technology  was  bound  by  re- 
strictions in  grant  of  land  from  State;  State  v.  Superior  Court,  67 
Wash.  42,  Ann.  Gas.  1913D,  78,  L  E.  A.  1915G,  287,  120  Pac.  863, 
upholding  right  of  public  service  commission  to  regulate  telephone  com- 
panies ;  Bryan  v.  Board  of  Education,  151  U.  S.  660,  88  L.  Ed.  302,  14 
Sup.  Ct.  469,  holding  contract  herein  not  impaired;  Mobile  etc.  R.  R. 
Co.  V.  Tennessee,  153  U.  S.  495,  38  L.  Ed.  797,  14  Sup.  Ct.  971,  retain- 
ing jurisdiction  to  review  validity  of  charter,  alleged  impaired;  Shelby 
County  V.  Union  &  Planters'  Bank,  161  U.  S.  151,  40  L.  Ed.  652,  16 
Sup.  Ct.  558,  refusing  to  follow  State  decisions  on  construction  of 
exemption;  Douglas  v.  Kentucky,  168  U.  S.  502,  42  L.  Ed.  558,  18  Sup. 
K^t.  204,  refusing  to  follow  State  decision  that  lottery  grant  is  ir- 
revocable 

Distinguished  in  New  Orleans  Water  Works  v.  Louisiana  Sugar  Re- 
fining Co.,  125  U.  S.  37,  31  K  Ed.  614,  8  Sup.  Ct.  751,  where  State 
court  gives  no  effect  to  law  alleged  to  impair  contract,  but  holds  right 
claimed  was  not  conferred,  case  is  dismissed.  * 

Taxing  power  is  never  presumed  relinqnislied. 
Approved  in  City  of  St.  Louis  v.  United  Railway  Co.,  210  U.  S.  275, 
52  L.  Ed.  1058,  28  Sup.  Ct.  630,  holding  payment  by  street  railway  for 
use  of  street  does  not  prevent  assessment  of  license  tax  by  city;  Home 
Tel.  &  Tel.  Co.  v.  City  of  Los  Angeles,  211  U.  S.  273,  63  L.  Ed.  183, 
29  Sup.  Ct.  50,  upholding  right  of  municfpality  to  fix  phone  rates; 
New  York  v.  State  Board  of  Tax  Commrs.,  199  U.  S.  36,  41,  50  L.  Ed. 
75,  77,  25  Sup.  Ct.  715,  special  franchise  tax  imposed  by  N.  Y.  Laws 
1899,  c.  712,  does  not  impair  contract  by  which  street  railway  franchise 
granted  in  consideration  of  annual  payment  of  percentage  of  earnings; 
Wisconsin  &  M.  Ry.  Co.  v.  Powers,  191  U.  S.  387,  48  L.  Ed.  232,  25 
Sup.  Ct.  107,  holding  Michigan  act  of  May  27,  1893,  providing  that 
established  rate  of  taxation  should  not  apply  to  certain  railroads  until 
earnings  were  so  much,  created  no  contract  exemption;  American  Water- 
works &  Guarantee  Co.  v.  Home  Water  Co.,  115  Fed.  178,  holding  fran- 
chise granted  by  city  under  legislative  authority  to  water  company 
is  law  of  State,  and  suit  to  restrain  same  involves  Federal  question; 
Atlantic  etc.  R.  R.  Co.  v.  Lesueur,  2  Ariz.  431,  19  Pac.  159,  holding 
exemption  of  right  of  way  does  not  exempt  railway  property  thereon; 
Waller  v.  Hughes,  2  Ariz.  123,  11  Pac.  125,  holding  mines  to  wtich 
patents  have  been  issued  are  real  estate  taxable  within  section  5,  Ariz. 
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•  Comp.  Laws,  c.  33 ;  If tirray  ▼.  Montrose  Co.,  28  Colo.  429,  65  Pac.  27, 
holding  where  company  made  deeds  vesting  in  consumers  right  to  use 
certain  amount  of  water,  title  being  retained,  ditch  not  exempt  from 
taxation  under  Colorado  Constitution;  Yazoo  etc.  R.  R.  Co.  y.  Adams, 
81  Miss.  114,  32  South.  946,  holding  where  railroad  had  escaped  taxa- 
tion under  invalid  exemption  clause  of  charter  legislative  provision  for 
collection  of  back  taxes  valid;  Allen  v.  Trimmer,  45  Okl.  98,  144  Pac. 
SOO,  holding  lands  allotted  to  freedmen  of  Chickasaw  Nation  are  taxable 
by  Oklahoma;  Schock  v.  Sweet,  45  Okl.  59,  145  Pac.  390,  holding  after 
land  is  conveyed  by  Indian  allottee  it  is  not  exempt  from  taxation ;  Kidd 

'  V.  Roberts,  43  Okl.  607,  143  Pac.  863,  holding  lands  of  Indian  allottees 
other  than  homestead  lands  are  subject  to  taxation;  Oklahoma  City  v. 
Shields,  22  Okl.  294,  100  Pac.  572,  holding  railroad  liable  for  paving 
done  on  its  tracks;  Nashville  etc.  Turnpike  Co.  v.  Davidson  County, 
106  Tenn.  263,  61  S.  W.  60,  holding  Tenn.  Act  1831,  c.  46,  giving  turn- 
pike corporation  rights  of  predecessor  which  included  right  to  have 
no  road  built  to  prejudice  was  inviolable  contract ;  Harvey  Coal  &  Coke 
Co.  V.  Dillon,  59  W.  Va.  633,  6  K  R.  A.  (N.  S.)  628,  53  S.  E.  940,  hold- 
ing letting  of  coal  land  for  purpose  of  mining  created  taxable  lease ;  Given 
V.  Wright,  117  U.  S.  655,  29  K  Ed.  1024,  6  Sup.  Ct.  910,  acquiescence 
in  imposition  of  tax  for  sixty  years  waives  an  exemption;  Chicago  etc. 
R.  R.  Co.  V.  Guffey,  120  U.  S.  575,  80  L.  Ed.  784,  7  Sup.  Ct.  696,  ex- 
emption of  stock  of  railroad  does  not  apply  to  branch  road ;  New  Orleans 
City  etc.  Co.  v.  New  Orleans,  143  U.  S.  195,  36  K  Ed.  122,  12  Sup.  Ct. 
406,  agreement  to  pay  real  estate  tax  does  not  preclude  license  tax; 

.  Schurz  V.  Cook,  148  U.  S.  409,  37  L.  Ed.  503,  13  Sup.  Ct.  649,  holding 
tax  herein  not  invalid;  Winona  etc.  Land  Co.  v.  Minnesota,  159  U.  S. 
529,  40  L.  Ed.  249,  16  Sup.  Ct.  84,  land  exempj:  till  sold  and  conveyed 
ceases  to  be  on  transfer  of  full  equitable  title;  Bank  of  Commerce  v. 
Tennessee,  161  U.  S.  146,  40  L.  Ed.  649,  16  Sup.  Ct.  460,  tax  to'be  paid 
by  corporation  for  each  share  in  lieu  of  all  others  exempts  them  in 
hands  of  stockholders;  Ford  v.  Delta  etc.  Land  Co.,  164  U.  S.  666, 
41  L.  Ed.  592,  17  Sup.  Ct.  232,  exemption  does  not  extend  to  land  sub- 
sequently acquired  and  not  used  in  business;  Yazoo  etc.  R.  R.  Co.  v. 
Thomas,  65  Miss.  562,  5  South.  109,  following  rule;  Dow  v.  Northern 
Raiboad  Co.,  67  N.  H.  49,  36  Atl.  535,  applying  rule  to  surrender  of 
repealing  power  of  legislature;  State  Board  of  Assessors  v.  Paterson, 
50  N.  J.  L.  450,  14  Atl.  612,  right  of  repeal  reserved  in  charter  includes 
tax  exemption;  Wilmington  etc.  R.  R.  Co.  v.  Alsbrook,  110  N.  C.  149, 
161, 14  S.  E.  654, 658,  exemption  of  main  roads  does  not  extend  to  branch ; 
Lee  V.  Sturges,  46  Ohio  St.  159,  2  L.  R.  A.  558,  19  N.  E.  563,  exemption 
of  stock,  where  corporation  pays  tax,  does  not  apply  to  foreign  cor- 
poration; Knoxville  etc.  R.  R.  Co.  v.  Harris,  99  Tenn.  694,  43  S.  W.  117, 
exemption  from  tax  on  stock,  road,  etc.,  does  not  exempt  from  privilege 
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taxation;  Western  Union  Tel.  Co.  v.  Harris  (Tenn.),  52  S.  W.  753,- 
payment  of  privilege  tax  in  lieu  of  others  does  not  preclude  further 
'privilege  tax;  State  v.  Harshaw,  76  Wis.  240,  45  N.  W.  312,  exemption 
of  lands  for  year,  to  be  given  to  railroad  at  various  stages  of  completion, 
begins  to  run  at  date  of  statute;  Union  &  Planters'  Bank  v.  Memphis, 
101  Tenn.  167,  46  S.  W.  561,  arguendo. 

Distinguished  in  Tennessee  v.  Whitvirorth,  117  U.  S.  148,  29  L.  Ed. 
836,  6  Sup.  Ct.  653,  exemption  of  constituent  railroads  passes  to  con- 
solidation; New  Mexico  v.  United  States  Trust  Co.,  172  U.  S.  185,  43 
L.  Ed.  412,  19  Sup.  Ct.  133,  exemption  of  right  of  way  of  railroad 
exempts  land  and  structures  thereon;  State  Board  of  Tax  Commrs.  v. 
Holliday,  150  Ind.  232,  42  L.  B.  A.  833,  49  N.  E.  19  (dissenting  opinion 
in  150  Ind.  250,  42  K  R.  A.  838,  49  N.  E.  25),  property  not  provided 
to  be  taxed  is  not  taxable;  Brown  University  v.  Granger,  19  R.  I.  709, 
36  L.  R.  A.  849,  36  Atl.  722,  clear  meaning  and  positive  rule  of  con- 
struction directed  by  statute  controls;  Springville  v.  Johnson,  10  Utah, 
356,  37  Pac.  578,  statute  being  clear,  effect  must  be  given. 

Corporate  taxation  as  affected  by  contract  clause  in  Federal  Con- 
stitution.   Note,  60  L.  R.  A.  84,  39,  42. 

Tax  exemption  of  railroad  for  ten  years  after  completion  does  not  ex- 
empt prior  thereto. 

Approved  in  Yazoo  etc.  R.  R.  Co.  v.  Thomas,  132  U.  S.  186,  189,  38 
L.  Ed.  306,  308,  10  Sup.  Ct.  72  (affirming  37  Fed.  29),  following  rule. 

Omissions  of  assessing  officers  cannot  establish  construction  of  alleged 
tax  exemption. 

Approved  in  Adams  v.  Kuykendall,  83  Miss.  595,  35  South.  835,  fact 
that  city  tax  officers  acting  under  charter  power  to  levy  city  taxes  on 
property  in  limits  omitted  property  from  rolls  under  belief  that  it  was 
exempt  does  not  prevent  State  revenue  agent  from  taxing  such  prop- 
erty; St.  Louis  etc.  Ry.  Co.  v.  State,  47  Ark.  328,  1  S.  W.  557,  legis- 
lature may  require  assessment  by  court  of  land  escaping  assessment; 
Wilmington  etc.  R.  R.  Co.  v.  Alsbrook,  110  N.  C.  157,  exemption  of  main 
road  not  extended  to  branfch ;  Lee  v.  Sturges,  46  Ohio  St.  176,  2  L.  B.  A. 
563,  19  N.  E.  571,  construction  by  officers  allowing  exemption  is  not 
binding  on  successors;  Hibernian  Benevolent  Soc.  v.  Kelly,  28  Or.  197,  52 
Am.  St.  Rep.  775,  30  L.  R.  A.  171,  42  Pac.  7,  city  not  estopped  by  neglect 
of  officers  to  collect  tax. 

Right  to  operate  lottery.    Note,  66  Am.  St.  Rep.  335. 

116  XT.  8.  671-687,  29  I..  Ed.  764,  6  Sup.  Ot.  567,  HTOGINS  ▼.  SffcCBEA. 

Factor*8  written  contract  in  his  own  name  binds  principal,  who  maj 
sue  and  be  sued  tbereon. 
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Approved  In  In  re  Monongahela  Distillery  Co.,- 186  Fed.  224,  holding 
foreign  corporation  shipping  goods  to  factor  in  State  was  not  engaged 
in  business  in  State;  Great  Lakes  Towing  Co.  v.  Mill  Transp.  Co.,  155 
Fed.  20,  22  L  E.  A.  (N.  S.)  769,  83  C.  C.  A.  607,  holding  contracts  of  ' 
managing  agent  of  steamship  company  were  contracts  of  company ;  E.  A. 
Lange  Medical  Co.  v.  Brace,  186  Mich.  461,  152  N.  W.  1029,  holding 
foreign  corporation  shipping  goods  to  agent  in  State  was  engaged  in 
doing  business. 

Rights  and  duties  inter  se  of  stock  broker  and  customer.    Note, 
Ann.  Gas.  1915B,  919. 

Chicago  Board  of  Trade  rules  do  not  authorize  factors  to  release  con- 
tract without  substitution. 

Approved  in  Haven  v.  James,  172  Fed.  259,  holding  contracts  "rung 
out"  between  broken?  do  not  affect  contracts  with  principals. 

Construction  of  rules  of  board  of  trade  and  contract  thereunder  is  for 
court. 

Approved  in  Central  R.  Co.  v.  Young,  200  Fed.  365,  118  C.  C.  A. 
465,  Chicago  R.  I.  &  P.  Ry.  Co.  v.  Ship,  174  Fed.  355,  98  C.  C.  A.  257, 
and  Great  Northern  Ry.  Co.  v.  Hookers,  170  Fed.  159,  95  C.  C.  A.  410, 
all  holding  court  must  determine  written  rules  of  railroad  company; 
Missouri  K.  &  T.  Ry.  Co.  v.  United  States,  178  Fed.  17,  101  C.  C.  A. 
143,  holding  question  whether  written  instrument  conforms  to^  statute 
is  question  for  court. 

Defendant  claiming  transaction  illegal  cannot  counterclaim  for  money 
paid,  though  plaintiff  allege  it  valid. 

Approved  in  James  v.  Clement,  223  Fed.  400,  138  C.  C.  A.  621,  refus- 
ing to  allow  recovery  on  contract  for  future  dealing  in  cotton  which  was 
simply  wagering  contract;  Parker  v.  Moore,  115  Fed.  804,  53  C.  C.  A. 
369,  holding  S.  C.  Rev.  Stats.,  §  1859,  prohibiting  cotton  contracts  for 
future  delivery  unless  bona  fide  intention  to  deliver  exist,  not  preclude 
recovery  of  broker's  advances;  Central  Stock  etc.  Exchange  v.  Ben- 
dinger,  109  Fed.  928,  66  L.  R.  A.  875,  48  C.  C.  A.  726,  holding  defendant 
receiving  money  intrusted  to  agent  to  purchase  bonds,  and  using  same 
as  margins  in  gambling  transactions,  liable  for  whole  amount;  Ellis 
v.  Batson,  177  Ala.  318,  58  South.  194,  holding  county  treasurer  had  no 
right  of  action  against  his  bondsmen  resulting  from  embezzlement ;  Fiske 
V.  Doucette,  206  Mass.  284,  92  N.  E.  458,  refusing  to  allow  recovery  of 
deposit  given  to  purchase  stocks  on  margin;  Edwards  v.  Boyle,  37 
Okl.  644,  133  Pac.  235,  refusing  to.  cancel  quitclaim  deed  given  in  con- 
sideration of  allowing  cattle  to  graze  in  violation  of  law;  White  v. 
Barber,  123  U.  S.  424,  31  L.  Ed.  254,  8  Sup.  Ct.  238,  applied  in  suit  to 
recover  money,  already  paid  out,  for  gambling;  Dows  v.  Glaspel,  4 
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N.  D.  268,  60  N.  W.  65,  defendant  cannot  recover  margins  in  suit  for 
commissions ;  Kahn  v.  Walton,  46  Ohio  St.  204,  20  N.*  E.  207,  contracts 
to  pay  difference  in  case  of  rise  or  fall  are  invalid. 

Distinguished  in  Sturm  v.  Boker,  150  U.  S.  334,  37  L.  Ed.  1102,  14 
Sup.  Ct.  106,  statements  of  opinion  as  to  matter  of  law  known  to  both 
create  no  estoppel;  Pullman's  Palace-Car  Co.  v.  Central  Transp.  Co., 
65  Fed.  161,  equity  compels  restitution  of  property  transferred  under 
unlawful  contract,  without  moral  turpitude. 

Recovery  of  consideration  paid  on  executed  illegal  contract  when 
parties  are  in  pari  delicto.    Note,  4  Ann.  Gas.  715. 

116  XT.  S.  687-699,  29  I..  Ed.  774,  6  Sup.  Ot.  601,  BEYNOLD6  y.  IRON 
SIIiVEB  MIN.  CO. 

Plaintiff  most  recoTer  on  bis  own  title,  not  wealpiess  of  defendant's. 
Approved  in  Van  Ness  v.  Rooney,  160  Cal.  141,  142,  116  Pac.  396, 
upholding  location  of  mineral  lands  made  on  railroad  grant  before  issu- 
ance of  patent;  Williams  v.  City  of  San  Pedro,  153  Cal.  52,  94  Pac. 
237,  refusing  to  quiet  title  based  on  void  certificate;  Loney  v.  Scott,  57 
Or.  383,  32  L.  B.  A.  (N.  S.)  466,  112  Pac.  174,  holding  possession  under 
placer  location  was  sufficient  notice  to  railroad  seeking  lieu  lands; 
Lakin  v.  Dolly,  53  Fed.  340,  applied  where  defendants  have  possessory 
title;  Lake  Superior  etc.  Iron  Co.  v.  Cunningham,  44  Fed.  832  (see  con- 
curring opinion  in  44  Fed.  838),  must  show  strict  legal  title;  Doolan  v. 
Carr,  125  U.  S.  629,  31  L.  Ed.  848,  8  Sup.  Ct.  1233,  Doolan  v.  Carr,  125 
U.  S.  625,  629,  31  L.  Ed.  847,  848,  8  Sup.  Ct.  1231,  1233  (see  dissenting 
opinion  in  125  U.  S.  636,  31  L.  Ed.  851,  8  Sup.  Ct.  1237),  Northern  Pac. 
R.  Co.  v.  Cannon,  54  Fed.  258,  4  C.  C.  A.  303,  Lakin  v.  Dolly,  53  Fed. 
336,  Garrard  v.  Silver  Peak  Mines,  82  Fed.  583,  and  Horsky  v.  Moran, 
21  Mont.  354,  53  Pac.  1067,  all  holding  patent  issued  without  authority 
may  be  shown  void  by  extrinsic  evidence ;  dissenting  opinion  in  Mitchell 
V.  Smale,  140  U.  S.  416,  35  L.  Ed.  446,  11  Sup.  Ct.  840,  majority  holding 
case  removable  where  title  is  set  up  under  patent. 

Wliere  placer  applicant  possesses  also  lode,  lie  should  so  state  and  make 
proper  payments. 

Approved  in  Iron  Silver  Min.  Co.  v.  Campbell,  17  Colo.  274,  29  Pac. 
515,  rules  in  regard  to  placer  claims  do  not  apply  to  veins. 

Placer  patent  carries  all  minerals  within  its  boundaries  If  no  vein  is 
tlien  known. 

Approved  in  San  Francisco  Chemical  Co.  v.  Duffield,  201  Fed.  835, 120 
C.  C.  A.  160,  holding  deposit  of  calcium  phosphate  is  obtainable  as  ''lode 
location";  Webb  v.  American  Asphaltum  Min.  Co.,  157  Fed.  206,  8i 
C.  C.  A.  651,  holding  asphaltum  lodes  or  veins  may  be  obtained  under 
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lode  mining  claims;  Sullivan  v.  Iron  Silver  Min.  Co.,  143  U.  S.  433,  36 
L.  Ed.  215,  12  Sup.  Ct.  556  (also  see  concurring  opinion  in  143  U.  S. 
441,  36  L  Ed.  218,  12  Sup.  Ct.  559),  vein  need  not  be  located  to  be 
known  to  exist;  Noyes  v.  Mantle,  127  U.  S.  352,  353,  32  L.  Ed.  170,  8 
Sup.  Ct.  1134,  1135,  where  vein  is  located,  marked  and  notice  recorded, 
it  is  "known  to  exist,"  though  applicant  for  placer  patent  has  no  actual 
knowledge;  Dahl  v.  Raunheim,  132  U.  S.  262,  83  L'.  Ed.  326,  10  Sup.  Ct. 
75,  general  verdict  for  placer  claimant  determines  lode  was  not  known 
to  exist;  Lake  Superior  Ship  Canal  etc.  Co.  v.  Cunningham,  155  U.  S. 
374,  39  L.  Ed.  190,  15  Sup.  Ct.  110,  patent  for  lands  previously  reserved 
from  sale  void ;  dissenting  opinion  in  Iron  etc.  Min.  Co.  v.  Mike  etc.  Min. 
Co.,  143  U.  S.  418,  36  L.  Ed.  209,  12  Sup.  Ct.  551,  majority  holding  vein 
herein  was  known  to  exist. 

Applicant   for   placer   patent,   not   claiming  known  lode   wltbin   its 
boundaries,  has  no  right  thereto. 

Approved  in  Kansas  City  Min.  etc.  Co.  v.  Clay,  3  Ariz.  333,  29  Pac. 
12,  holding  under  Rev.  Stats.,  §  2258,  reserving  from  pre-emption  lands 
on  which  known  mines  existed,  defendant  in  ejectment  may  show  such 
mine ;  Noyes  v.  Clifford,  37  Mont.  142,  94  Pac.  844,  and  Washoe  Copper 
Co.  V.  Junila,  43  Mont.  182,  115  Pac.  918,  both  upholding  afl&rmative 
defense  in  action  of  ejectment  claiming  discovery  of  lode  claim  on  land 
covered  by  placer  claim;  dissenting  opinion  in  McCarter  v.  Sooy  Oyster 
Co.,  78  N.  J.  L.  419,  75  Atl.  221,  majority  refusing  to  disturb  grant  of 
tide-lands  to  oyster  company;  Mt.  Rosa  Min.  etc.  Co.  v.  Palmer,  26 
Colo.  60,  56  Pac.  177,  179,  subsequent  locator  of  vein  within  placer  is 
no  trespasser;  Jones  v.  Prospect  Mountain  Tunnel  Co.,  21  Nev.  348,  31 
Pac.  644,  patent  does  not  convey  veins  with  apex  outside  of  boundary 
lines ;  Horsky  v.  Moran,  21  Mont.  349,  53  Pac.  1065,  arguendo. 

Distinguished  in  Standard  Quicksilver  Co.  v.  Habishaw,  132  Cal.  120, 
64  Pac.  115,  holding  in  action  by  homesteader  to  quiet  title  shaft  sunk 
and  previously  abandoned  disclosing  streak  of  cinnabar  ore  insufficient 
evidence  of  known  mine;  McCarter  v. Sooy  Oyster  Co.,  78  N.  J.  L.  403, 
75  Atl.  215,  refusing  to  disturb  grant  of  tide-lands  to  oyster  company. 

Lodes  or  veins  within  placer  claims.    Note,  50  L.  B.  A.  289. 

Placer  patentee  cannot  dlstnrb  even  trespasser  on  a  known  lode  after 
omitting  It  ftom  his  application. 

Approved  in  Montana  Co.  v.  Clark,  42  Fed.  630,  applying  rule  to 
one  not  a  trespasser. 

Distinguished  in  Doe  v.  Waterloo  Min.  Co.,  54  Fed.  938,  939,  an  un- 
lawful possessor  has  no  right  to  follow  the  dip;  Johnson  v.  Drew,  34 
Fla.  146,  43  Am.  St.  Rep.  183,  15  South.  785,  mere  occupier  of  land  can- 
noi;  attack  patent  apparently  valid  on  its  face. 
Xm— 20 


116  U.  S.  699-704        NOTES  ON  U.  S.  REPORTS.  306 

Miscellaneous.  Cited  in  Reynolds  v.  Iron  etc.  Min.  Co.,  33  Fed.  354, 
same  property  again  in  court. 

116  n.  S.  699^704,  29  L.  Ed.  772,  6  Bup.  Ct.  622,  WATEBVILIiE  ▼.  VAN 
BLYKB. 

On  division,  each  question  nuist  bo  distinctly  stated;  whole  case  may 
he  brought  up. 

Approved  in  Hallowell  v.  United  States,  209  U.  S.  106,  52  L.  Ed.  704, 
28  Sup.  Ct.  498,  and  Chicago  etc.  Ry.  Co.  v.  Williams,  205  U.  S.  453, 
51  L.  Ed.. 878,  27  Sup.  Ct.  559,  both  holding  question  of  mixed  lavr  and 
fact  cannot  be  certified  to  Supreme  Court;  Williamsport  Nat.  Bank  v. 
Knapp,  119  U.  S.  360,  361,  80  L.  Ed.  447,  7  Sup.  Ct.  276,  refusing  to 
consider  question  herein;  State  Bank  v.  St.  Louis  Rail  Fastening  Co., 
122  U.  S.  23,  SO  L.  Ed.  1122,  7  Sup.  Ct.  1055,  refusing  to  consider 
whether,  on  facts  found,  plaintiff  may  recover;  Jewell  v.  Ejiight,  123 
U.  S.  432,  435,  31  L.  Ed.  192,  194,  8  Sup.  Ct.  194,  196,  refusing  to 
consider  whether  sale  is  fraud  on  creditors;  Kelley-Goodfellow  Shoe 
Co.  V.  Liberty  Ins.  Co.,  87  Tex.  114,  26  S.  W.  1063,  applied  to  questions 
certified  from  Court  of  Civil  Appeals  in  Texas;  dissenting  opinion  in 
Darnell  v.  Lyon,  85  Tex.  469,  22  S.  W.  310,  majority  considering  ques- 
tions. 

Definiteness  of  question  to  be  certified.    Note,  31  L.  B.  A.  392. 
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SailroadB  are  not  legally  bound  to  carry  all  express  companies  as  sadi. 
Approved  in  Hocking  Valley  R.  Co.  v.  New  York  Coal  Co.,  217  Fed. 
732, 132  C.  C.  A.  387,  right  of  action  for  failure  to  give  shipper  equality 
of  switch-track  connections  is  statutory  and  within  Ohio  statute  pre- 
scribing six-year  limitation  of  action;  Atchison,  T.  &  S.  F.  Ry.  Co.  v. r 
Tiedt,  196  Fed.  350,  40  L.  R.  A.  (N.  S.)  848,  116  C.  C.  A.  168,  lessee  of 
amusement  park  cannot  by  mandamus  compel  common  carrier  to  run 
special  trains  at  particular  hours  on  particular  days  at  lessee's  election; 
Pacific  Tel.  &  Tel.  Co.  v.  Anderson,  196  Fed.  704,  contract  between  local 
and  long-distance  telephone  companies  for  exclusive  interchange  of 
business,  local  company  binding  itself  to  permit  no  other  company  to 
make  connections  with  its  lines,  is  valid;  Depot  Carriage  etc.  Co.  v. 
Kansas  City  Terminal  Ry.  Co.,  190  Fed.  214,  holding  union  depot  com- 
pany may  make  contract  with  company  for  transfer  of  passengers  in 
city  and  may  refuse  to  grant  others  engaged  in  same  business  oppor- 
tunity to  use  depot  and  adjacent  grounds  to  solicit  patronage  on  equal 
terms ;  Postal  Cable  Tel^raph  Co.  v.  Cumberland  Tel.  &  Tel.  Co.,  177 
Fed.  733,  telephone  company  competing  by  long-distance  service  with 
telegraph  company  is  not  entitled  to  charge  telegraph  company  greater 
rate  for  service  than  it  charges  other  business  houses;  United  States  v. 
Wells-Fargo  Express  Co.,  161  Fed.  612,  issuing  of  franks  by  express 
companies  to  officers,  agents,  employees  or  others  for  transportation  of 
property  from  one  State  to  another  free  of  charge  is  within  prohibi- 
tion of  Interstate  Commerce  Act  and  its  amendments,  and  is  unlawful; 
Denver  etc.  R.  Co.  v.  Whan,  39  Colo.  237,  12  Aim.  Gas.  732,  11  L.  R.  A. 
(N.  S.)  432,  89  Pac.  41,  holding  railroad  company  was  entitled  to  en- 
force contract  between  conductor  and  sleeping-car  company  and  avoid 
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liability  for  injury  sustained  by  conductor;  Berry  v.  Philadelphia  etc. 
R.  Co.,  1  Boyce  (Del.),  405,  409,  411,  412,  77  Atl.  727,  728,  729,  730, 
express  messenger,  while  on  duty  in  express  car  provided  by  express 
company  under  contract  between  express  company  and  railroad,  is  not 
passenger,  and  valid  contract  of  assumption  of  risk  prevents  recovery 
for  his  death;  American  Express  Co.  v.  Southern  Indiana  Express  Co., 
167  Ind.  313;  78  N.  E.  1028,  statute  providing  that  express  companies 
shall  grant  to  all  consignors,  including  other  express  companies,  equal 
terms,  and  prohibiting  them  from  granting  privileges  or  accommoda- 
tions  to  one  carrier,  not  granted  to  others,  is  valid;  Sewell  v.  Atchison 
etc.  Ry.  Co.,  78  Kan.  8,  9,  96  Pac.  1010,  1014,  where  express  messenger 
enters  into  contract  releasing  express  company  and  railroad  from  lia- 
bility for  injuries  received  on  trains  in  course  of  employment,  no  action 
for  wrongful  death  can  be  maintained  by  widow;  Dulaney  v.  United 
Rys.  etc.  Co.,  104  Md.  439,  65  Atl.  48,  street  railway  company  author- 
ized to  transact  express  business  over  its  lines  was  entitled  to  limit 
such  business  to  one  express  company,  provided  it  furnished  reasonable 
express  facilities  to  public;  Commonwealth  v.  People's  Express  Co., 
201  Mass.  579,  131  Am.  St.  Bep.  416,  88  N.  E.  425,  in  prosecution 
under  statute  forbidding  person  or  corporation  not  conducting  general 
express  business,  except  railroad  or  street  railway,  to  receive  liquors 
for  transportation  for  delivery  in  city  not  having  certain  license,  evi- 
dence was  held  to  show  that  defendant  was  not  conducting  general 
express  business;  Dodd  v.  Central  R.  Co.,  80  N.  J.  L.  61,  76  Atl,  547, 
contract  of  porter  in  employ  of  express  company  assuming  risk  of  em- 
ployment exempts  express  company  and  railroad  from  liability  for  in- 
juries incident  to  employment,  including  those  resulting  from  negli- 
gence; Smith  V.  Louisville  etc.  R.  Co.,  131  Tenn.  539,  L.  E.  A.  1916A, 
1107, 175  S.  W.  559,  holding  contract  for  delivery  of  livestock  in  carl'oad 
lots  at  union  stockyards  at  carrier's  expense  is  valid,  and  denying 
mandamus  to  compel  similar  deliveries  to  other  stockyards;  Oregon 
Short  line  B.  Co.  v.  Davidson,  33  Utah,  375,  14  Ajul  €as.  489,  16 
L.  B.  A.  (N.  S.)  777,  94  Pac.  11,  railroad  may  prohibit  all  but  one  car- 
riage concern  soliciting  for  carriage, of  passengers  or  baggage;  Robinson 
V.  St.  Johnsbury  etc.  R.  Co.,  80  Vt.  134,  12  Aim.  Oas.  1060,  9  L.  E.  A. 
(N.  S.)  1249,  66  Atl.  816,  contract  whereby  express  company  agreed  ta 
indemnify  railroad  against  claims  of  messengers  is  valid,  and  plaintiff's 
release  of  express  company  by  acceptance  of  payment  inured  to  benefit 
of  railroad;  Carolina  etc.  Ry.  Co.  v.  Unaka  Springs  Lumber  Co.,  130 
Tenn.  374,  170  S.  W.  596,  contract  for  construction  of  switch-track 
containing  release  to  railroad  for  damage  sustained  by  land  owner  from 
loss  of  property  from  fire  set  by  railroad's  engines,  relating  to  prop- 
erty outside  right  of  way,  is  valid;  Ft.  Worth  etc.  Ry.  Co.  v.  State, 
99  Tex.  44,  45,  70  L.  E.  A.  960,  87  S.  W.  341,  342,  contract  of  railroad 
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granting  sleeping-ear  company  exclusive  right  for  fifteen  years  of  fur- 
nishing sleeping-cars  for  use  on  all  lines  of  roads  owned  or  controlled 
hy  it,  was  not  invalid  as  monopoly;  State  v.  Northern  Express  Co.,  76 
Wash.  640,  136  Pac.  1162,  under  public  service  statute  making  express 
company  common  carrier,  interstate  express  company  doing  business 
within  State  could  not  at  will  give  up  carrying  of  goods  from  one  point 
to  another  within  State,  at  least  so  long  as  local  business  is  not  done  at 
loss;  dissenting  opinion  in  Sewell  v.  Atchison  etc.  Ry.  Co.,  78  Kan.  29,  ^ 
96  Pac.  1017,  majority  holding  express  messenger,  under  Kansas  stat- 
utes, cannot  by  contract  release  railroad  from  liability  for  injuries  re- 
ceived, while  in  performance  of  duties  on  its  cars,  as  result  of  railroad's 
negligence. 

Distinguished  in  Baker- Whiteley  Coal  Co.  v.  Baltimore  &  0.  R.  Co., 
188  Fed.  410,  411,  100  C.  C.  A.  234,  granting  injunction  to  tug  owner, 
having  contracts  with  steamship  companies  to  do  all  towing  of  their 
vessels  at  certain  port,  to  restrain  owner  of  pier  from  preventing  dock- 
ing of  vessels;  United  States  Telephone  Co.  v.  Central  Union  Telephone 
Co.,  202  Fed.  74,  122  C.  C.  A.  86,  and  United  States  Telephone  Co.  v. 
Central  Union  Tel.  Co.,  171  Fed.  142,  contract  between  local  and  long- 
distance telephone  companies  binding  local  company  not  to  permit  con- 
nection with  any  other  long-distance  company  for  ninety-nine  years 
tends  to  create  monopoly  and  is  void ;  Ocean  S.  S.  Co.  v.  Savannah  Loco- 
motive Works  etc.  Co.,  131  Ga.  834,  127  Am.  St.  Rep.  265,  20  L.  R.  A. 
(N.  S.)  867,  63  S.  E.  578,  granting  ad  interim  injunction^ to  restrain 
steamship  company  from  discriminating  against  plaintiff's  shipments 
of  lumber  in  favor  of  shipments  of  cotton  by  others ;  Sewell  v.  Atchison 
etc.  Ry.  Co.,  78  Kan.  19,  96  Pac.  1017,  under  Kansas  statutes,  express 
messenger  cannot  by  contract  release  railroad  from  liability  for  injuries 
received,  while  in  performance  of  duties  on  its  cars,  as  result  of  rail- 
road's negligence;  Home  Telephone  Co.  v.  Granby  etc.  Telephone  Co., 
147  Mo.  App.  234,  126  S.  W.  778,  contract  between  two  telephone  com- 
panies giving  each  exclusive  right  to  have  transmitted  over  its  lines 
messages  coming  from  other  line  to  points  not  reached  by  other  line, 
and  providing  charge  for  service,  was  void  under  statute  as  limiting 
competition  in  ''convenience  or  commodity";  State  v.  Missouri  etc.  Ry. 
Co.,  99  Tex.  525,  13  Ann.  Oas.  1072.  5  L.  R.  A.  (N.  S.)  783,  91  S.  W. 
•218,  under  statute  requiring  railroads  to  furnish  equal  facilities  to  all 
express  companies  and  State  anti-trust  statute,  contract  between  rail- 
road and  express  company  giving  latter  exclusive  privileges  to  conduct 
express  business  on  railroad  was  void;  Stone  v.  Union  Pac.  R.  Co.,  32 
Utah,  201,  89  Pac.  721,  release  by  employee  of  express  company  who 
was  also  employee  of  railroad  executed  to  express  company,  whereby 
railroad  was  released  from  liability  for  acts  of  negligence  resulting  in  , 
injury  or  death  to  him,  was  void  as  to  railroad. 
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BallroadB,  in  absence  of  law  or  usage,  need  not  carry  ezprese  carrier 
in  order  to  do  ezprees  bnsinese. 

Approved  in  Donovan  v.  Pennsylvania  Co.,  199  U.  S.  298,  299,  50 
L.  £d.  201,  26  Sup.  Ct.  91,  railroad  making  arrangements  with  transfer 
company  to  furnish  at  stations  vehicles  for  accommodation  of  passengers 
may  exclude  other  hackmen  from  depot ;  Louisville  etc.  R.  R.  Co.  v.  West 
Coast  Naval  etc.  Co.,  198  U.  S.  499,  49  L.  Ed.  1141.  25  Sup.  Ct.  745, 
wharf  in  harbor  at  foot  of  city  street  built  by  railroad  under  city  author- 
ity for  transporting  freight  by  such  carriers  as  it  might  select  is  liot 
public  wharf,  whose  use  can  be  demanded  by  others  for  use  of  own 
vessels;  Baltimore  &  Ohio  etc.  Ry.  v.  Voigt,  176  U.  S.  508,  516,  517, 
44  L.  Ed.  566,  569,  20  Sup.  Ct.  388,  391,  holding  express  messenger  in 
express-car  not  passenger,  hence  company  may  limit  negligence  liability 
by  contract;  United  States  v.  Geddes,  180  Fed.  482,  holding  Safety 
Appliance  Act  must  be  construed  with  '*act  to  regulate  commerce," 
and  where  difference  in  gauge  between  defendant's  line  and  that  of  con- 
necting carrier  prevented  continuous  carriage  in  same  car,  and  there 
was  not  through  bill  of  lading,  defendant  was  not  engaged  in  inter- 
state commerce  within  meaning  of  Safety  Appliance  Act,  though  goods 
were  intended  for  shipment  beyond  State;  Williams  v.  Wells  Fargo  & 
Co.,  177  Fed.  358,  21  Ann.  Oba.  699,  35  L.  R.  A.  (N.  S.)  1034,  lOL 
C.  C.  A.  328,  monopoly  of  postofiice  business  extends  only  to  letters, 
packets  of  letters  and  like  mailable  matter,  and  not  to  merchandise  in 
parcels  weighing  less  than  four  pounds,  and  does  not  prohibit  private 
express  company  from  carrying  such  parcels  over  established  post 
routes;  Calhoun  v.  Pullman  Co.,  159  Fed.  389,  16  L.  R.  A.  (N.  S.)  575, 
86  C.  C.  A.  387,  holding  sleeping-car's  agent  had  no  authority  to  agree 
that  passenger's  ticket  would  be  acceptable  for  transportation  to  Wash- 
ington without  being  countersigned  in  New  York;  Donovan  v.  Pennsyl- 
vania Co.,  120  Fed.  217,  218,  61  L.  R.  A.  140,  57  C.  C.  A.  362,  holding 
railroad  may  exclude  hackmen  from  obstructing  station  entrance  by 
congregating  thereabouts,  interfering  with  company's  right  of  property; 
Whitney  v.  New  York  etc.  R.  R.  Co.,  102  Fed.  854,  50  L.  R.  A.  616,  43 
C.  C.  A.  19,  holding  plaintiff  changing  to  different  employment,  still 
with  railway  company,  stipulating  for  free  passage  to  new  work,  pas- 
senger entitled  to  recover  regardless  of  exemptions;  State  v.  Atlantic 
etc.  R.  Co.,  59  Fla.  628,  52  South.  9,  whether  service  of  milling  in  transit* 
may  or  not  be  enforced  as  duty,  when  voluntarily  entered  upon  it 
may  be  regulated  and  charges  therefor  prescribed  by  railroad  commis- 
sioners ;  Chicago  etc.  Ry.  Co.  v.  Hamler,  215  111.  530,  106  Am.  St.  Rep. 
187,  74  N.  E.  706,  upholding  contract  between  sleeping-car  company  and 
porter  releasing  railroad  using  cars  from  injury  to  him  while  traveling 
.  over  lines;  Blank  v.  Illinois  etc.  R.  R.  Co.,  182  111.  337,  55  N.  E.  333, 
upholding  contract  with  railroad  exempting  it  from  liability  to  express 
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messenger  for  negligence;  United  States  Express  Co.  v.  State,  164  Ind. 
210,  73  N.  E.  106y  upholding  statute  requiring  express  companies  to 
deliver  packages  to  consignee  to  whom  directed  in  cities  of  certain  popu- 
lation; Hedding  v.  Gallagfier,  72  N.  H.  381,  391,  64  L.  R.  A.  811,  57  Atl. 
227,  232,  where  railroad  granting  exclusive  privilege  to  transfer  com- 
pany of  soliciting  baggage  on  depot  grounds,  other  teamsters  may  be 
excluded,  therefrom;  Chicago  etc.  Ry.  Co.  v.  Pullman  Southern  Car  Co., 
139  U.  S.  89,  85  L.  Ed.  101,  11  Sup.  Ct.  494,  upholding  contract  for 
furnishing  of  sleeping-cars;  Pacific  Exp.  Co.  v.  Seibert,  44  Fed.  318, 
upholding  State  tax  receipts  of  express  company;  Chicago  etc.  Ry.  Co. 
v.  Osborne,  52  Fed.  915,  3  C.  C.  A.  347,  holding  joint  tariff  rates  the 
standard  for  determining  whether  act  forbidding  greater  compensation 
for  a  shorter  haul  was  violated;  Ilwaco  etc.  Nav.  Co.  v.  Oregon  etc.  Ry. 
Co.,  57  Fed.  676,  6  C.  C.  A.  495,  holding  company  not  required  to  permit 
boats  of  a  competitor  to  land;  Union  Pac.  Ry.  Co.  v.  United  States, 
59  Fed.  827,  8  C.  C.  A.  282,  holding  railroad  could  contract  with  tele- 
graph company  for  joint  maintenance  of  a  line  of  poles;  Oregon  etc. 
Ry.  Co.  V.  Northern  Pac.  R.  Co.,  61  Fed.  160,  9  C.  C.  A.  409,  provision 
of  interstate  commerce  law  for  protection  of  trafiHc  cannot  be  invoked 
by*  carrier  against  connecting  carrier;  St.  Louis  Drayage  Co.  v.  Louis- 
ville etc.  R.  R.  Co.,  65  Fed.  41,  upholding  contract  of  connecting  carriers 
for  exclusive  privileges;  Voight  v.  Baltimore  etc.  Ry.  Co.,  79  Fed.  564, 
holding  void,  contract  exempting  railroad  for  injury  to  express  mes- 
senger; Pfister  V.  Central  Pac.  R.  R.  Co.,  70  Cal.  182,  59  Am.  Rep. 
414,  11  Pac.  692,  holding  railroad  not  bound  to  carry  gold  of  county 
treasurer  as  luggage;  Louisville  etc.  Ry.  Co.  v.  Keefer,  146  Ind.  26,  35, 
58  Am.  St.  Rep.  S51,  S57,  38  L.  R.  A.  94,  96,  44  N.  E.  798,  800,  and 
Pittsbui^h  etc.  Ry.  Co.  v.  Mahoney,  148  Ind.  200,  62  Am.  St.  Rep.  507, 
40  L.  R.  A.  108,  46  N.  E.  918,  holding  that  common  carriers  may  con- 
tract as  private  carriers;  Bates  v.  Old  Colony  R.  R.  Co.,  147  Mass.  266, 
17  N.  E.  635,  holding  express  messenger  could  not  recover  for  injuries; 
Wiggins  Ferry  Co.  v.  Chicago  etc.  Ry.  Co.,  128'  Mo.  246,  27  S.  W.  571, 
any  contract  which  prevents  a  railroad  from  performing  its  duties  to 
the  public  is  invalid;  State  v.  Sioux  City  etc.  R.  Co.,  46  Neb.  700,  81 
L.  R.  A.  64,  65  N.  W.  771,  holding  invalid,  statute  regulatinp:  freight 
rates;  Atlantic  Exp.  Co.  v.  Wilmington  etc.  R.  R.  Co.,  Ill  N.  C.  477, 
479,  481,  32  Am.  St  Rep.  810,  811,  813,  18  L.  R.  A.  397,  398,  16  S.  E. 
395,  396,  holding  railroad  is  not  compelled  to  furnish  facilities  to  an 
express  company ;  Post  v.  Southern  Ry.  Co.,  103  Tenn.  202,  52  S.  W.  306, 
holding  that  initial  carrier  cannot  be  compelled  to  make  a  through  ship- 
ment to  a  point  beyond  its  line. 

Distinguished  in  Central  Trust  Co.  v.  Wabash  etc.  Ry.  Co.,  29  Fed. 
557,  560,  enforcing  contracts  between  railroads  as  to  use  of  right  of  way ; 
United  States  v.  Delaware  etc.  Ry.  Co.,  40  Fed.  104,  State  v.  Delaware 
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etc.  Telephone  Co.,  47  Fed.  639,  640,  and  Delaware  etc.  Telephone  Co. 
V.  Delaware,  50  Fed.  680,  2  C.  C.  A.  1,  holding  telephone  company  bound 
to  furnish  equal  facilities  to  all;  United  States  v.  Addyston  etc.  Steel 
Co.,  85  Fed.  287,  46  L.  B.  A.  122,  29  C.  C.  A:  141,  holding  contract  re- 
straining soliciting  of  orders  are  in  restraint  of  trade;  Covington  etc. 
Bridge  Co.  v.  South  etc.  Ry.  Co.,  93  Ky.  141,  15  L.  R.  A.  829,  19  S.  W. 
404,  holding  bridge  company  could  not  remove  rails  for  street-cars. 

Discrimination  by  railways,  what  are  unreasonable  and  unlawful. 
Note,  11  Am.  St.  Rep.  653. 

Duties  of  express  companies  as  common  carriers.    Note,  61  Am.  St. 
Rep.  361. 

Relations  of  express  companies,  and  their  employees,  to  other  com- 
mon carriers.    Note,  62  Am.  St  Rep.  513,  514,  515,  516,  519. 

Liability  of  a  railroad  company  for  injuries  or  losses  arising  from 
the  operation  of  cars  not  owned  by  it.    Note,  130  Am.  St.  Rep.  39. 

Compulsory  service  by  party  whose  business  it  is  to  serve  public. 
Note,  15  L.  R.  A.  321. 

Railroad  company's  obligation  to  give  equal  facilities  for  trauB- 
portation  to  express  companies.    Note,  18  L.  R.  A.  393. 

Railroad 's  right  to  give  exclusive  or  referential  facilities  to  express 
company.    Note,  5  L.  R.  A.  (N.  S.)  788. 

Oourte  cannot  make  arrangement  for  business  intercourse,  in  absence 
of  usage,  contract  or  law. 

Approved  in  Hooker  v.  Interstate  Commerce  Commission,  188  Fed. 
252,  establishing  schedule  of  rates  by  commission  is  legislative  act,  and 
schedule  cannot  be  disturbed  by  court  where  rates  are  not  so  high  as  to 
constitute  taking  of  shipper's  property  without  compensation;  Peoria 
Waterworks  Co.  v.  Peoria  Ry.  Co.,  181  Fed.  1004,  equity  cannot  compel 
street  railway  to  use  any  particular  system  of  circuit  or  negative  re- 
turn, even  though  system  used  results  in  destruction  by  electrolysis  of 
water  companies'  pipes,  but  will  enjoin  continuance  of  injury;  Chicago, 
B.  &  I.  R.  Co.  V.  Winnett,  162  Fed.  247,  89  C.  C.  A.  222,  denying  injunc- 
tion to  restrain  state  railway  commission  from  establishing  rates  on 
certain  commodities;  Interstate  Commerce  Com.  v.  Southern  Pac.  Co., 
132  Fed.  847,  rule  adopted  by  agreement  of  railroads  by  which  through 
rates  on  certain  rates  is  conditioned  on  reservation  of  initial  carrier 
of  power  to  route  over  connecting  lines  is  traffic  pool  within  Commerce 
Act,  §  5;  Lundquist  v.  Grand  Trunk  Western  Ry.  Co.,  121  Fed.  918,  up- 
holding railroad  company's  right  to  charge  different  rates  on  carload 
shipments  of  single  shipper  and  of  several  shippers  combining;  Central 
Stock  Yards  Co.  v.  Louisville  &  N.  R.  R.  Co.,  118  Fed.  119,  63  L.  R.  A. 
213,  55  C.  C.  A.  63,  holding  railroad  company  affording  ample  stockyard 
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facilities  not  required  to  deliver  stock  to  connecting  roads  for  delivery 
at  other  yards ;  Southern  Pac.  Co.  v.  Colorado  etc.  Iron  Co.,  101  Fed.  786, 
42  C.  C.  A.  12,  holding  interstate  commerce  commission  powerless  to 
fix  rate  on  steel  rails  and  iron  from  Pueblo  to  San  Francisco,  based 
on  Chicago  rates ;  Western  Union  Tel.  Co.  v.  Myatt,  98  Fed.  343,  holding 
tel^raph  company  entitled  to  injunction  restraining  enforcing  rate  fixed 
by  Kansas  court  of  visitation  where  such  rate  deprives  of  property; 
Pittsburg  etc.  R.  R.  Co.  v.  Mahoney,  29  Ind.  App;  656,  63  N.  E.  231, 
reaffirming  rule  that  railway  company  may  contract  for  exemption  for 
negligence  toward  express  companies;  State  v.  Johnson,  61  Kan.  819,  60 
Pac.  1074,  holding  unconstitutional  Kan.  Laws  Spec.  Sess.  1898,  c.  28,  es- 
tablishing court  of  visitation  conferring  powers  mingling  legislative  and 
judicial  function,  as  fixing  of  rates;  State  v.  Associated  Press,  159  Mo. 
422,  467,  462  (see  60  S.  W.  93,  105,  106),  holding  court  will  not  issue 
mandamus  to  compel  associated  press  to  make  contract  to  furnish  news ; 
Missouri  etc.  Ry.  Co.  v.  Carter,  95  Tex.  477,  479,  68  S.  W.  165,  166, 
upholdii^  contract  of  railway  company  with  sawmill  owner  to  build 
switch  for  latter  on  consideration  of  release  from  liability  for  killing 
stock;  Norfolk  etc.  R.  R.  Co.  v.  Commonwealth,  103  Va.  296,  49  S.  E. 
41,  upholding  corporation  commission's  authority  to  regulate  charges  of 
company  conductii^  switch  line  and  handling  cars  thereon  for  placing 
cars  on  scales;  City  of  Madison  v.  Madison  Gas  etc.  Co.,  129  Wis.  266, 
116  Am.  St  Bep.  944,  9  Ann.  Oas.  819,  8  L.  R.  A;  (N.  S.)  529,  108  N.  W. 
69,  court  may  determine  whether  existing  gas  rate  is  reasonable,  but 
has  no  power  to  establish  rate  for  furnishing  gas  in  future ;  Paxton  etc. 
Irr.  Co.  V.  Farmers'  etc.  Irr.  Co.,  45  Neb.  901,  50  Am.  St  Rep.  596,  29 
L.  R.  A.  858,  64  N.  W.  348,  State  v.  Sioux  City  etc.  R.  Co.,  46  Neb.  699, 
703,  81  L.  R.  A.  64,  66,  65  N.  W.  771,  772,  Delaware  etc.  R.  R.  Co.  v. 
Central  Stock  etc.  Co.,  43  N.  J.  Eq.  81,  10  Atl.  605,  and  Delaware  etc. 
R.  R.  Co.  V.  Central  Stock  etc.  Co.,  45  N.  J.  Eq.  55,  6  L.  R.  A.  858,  17 
Atl.  148,  all  following  role;  Joy  v.  St.  Louis,  138  U.  S.  50,  34  L.  Ed. 
869,  11  Sup.  Ct.  258,  enjoining  railroad  from  refusing  to  permit  other 
company  to  use  its  way ;  Union  Pac.  Ry.  Co.  v.  Chicago  etc.  Ry.  Co.,  163 
U.  S.  602,  41  L.  Ed.  279,  16  Sup.  Ct.  188,  specifically  enforcing  con- 
tracts between  railroads  as  to  running  arrangements;  Interstate  Com- 
merce Commission  v.  Cincinnati  etc.  Ry.  Co.,  167  U.  S.  500,  42  L.  Ed. 
25S,  17  Sup.  Ct.  900,  holding  interstate  commerce  commission  could  not 
determine  future  rates;  Little  Rock  etc.  R.  Co.  v.  St.  Louis  etc.  Ry.  Co., 
41  Fed.  563,  holding  equity  could  not  compel  railroad  to  enter  into 
contract  for  joint  through  rate ;  Little  Rock  etc.  R.  Co.  v.  East  Tennessee 
etc.  R.  Co.,  47  Fed.  779,  holding  there  was  no  unlawful  discrimination; 
Little  Rock  etc.  R.  Co.  v.  St.  Louis  etc.  Ry.  Co.,  59  Fed.  409,  holding 
railroad  not  required  to  furnish  equal  facilities  to  connecting  lines; 
Schmidt  v.  Louisville  etc.  R.  R.  Co.,  101  Ky.  483,  88  L.  R.  A.  822,  41 
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S.  W,  1027,  holding  that  equity  should  enforpe  contract  specifically; 
Atlantic  Exp.  Co.  v.  Wilmington  etc.  R.  R.  Co.,  Ill  N.  C.  482,  32  Am.  St. 
Rep.  814,  18  L.  B.  A.  398,  16  S.  E.  397,  holding  railroad  is  not  compelled 
to  furnish  facilities  to  an  express  company;  dissenting  opinion  in  Sabre 
V.  Rutland  R.  Co.,  86  Vt.  386,  Ann.  Cas.  1915C,  1269,  85  Atl.  710,  major- 
ity holding  that  legislature  had  power  to  authorize  public  service  com- 
mission to  investigate  necessity  of  gates  at  crossing  near  station  and 
to  require  gates. 

Validity  of  contract  between  public  service  corporations  for  exclu- 
sive interchange  of  business.    Note,  Ann.  Gas.  1914B,  262. 

Right  of  railroad  to  grant  exclusive  facilities  to  express  company. 
Note,  18  Ann.  Gas.  1079. 

Regulation  by  State  or  railroad  commission  of  switching  charge. 
Note,  Ann.  Gas.  1914B,  367. 

Power  of  courts  to  fix  or  regulate  rates  of  public  service  corpora-" 
tions.    Note,  9  Ann.  Gas.  823,  824. 

Judiciary's  power  to  fix  public  service  rates.  Note,  8  L.  R.  A. 
(N.  S.)  530. 

Power  to  grant  mandatory  injunctions.    Note,  20  L.  R.  A.  166. 

Contract  exempting  railroad  from  liability  for  negligent  injury  to 
sleeping-car  employees  or  others  sustaining  similar  relation. 
Note,  50  L.  B.  A.  (N.  S.)  432. 

Miscellaneous.  Cited  generally  in  Wells,  Fargo  Exp.  Co.  v.  South- 
eastern Ry.  Co.,  28  Fed.  906. 

117  n.  S.  34r-51,  29  L.  Ed.  786,  6  Sup.  Ct.  635,  PICKARD  v.  PULLMAN 
SOUTHEBN  CAB  CO. 

Tennessee  act  of  1877,  taxing  leased  sleeping-cars,  is  void  as  to  inter- 
state transportation. 

Approved  in  Simpson  v.  Shepard,  230  U.  S.  416,  Ann.  Gas.  1916A» 
18,  48  L.  R.  A.  (N.  S.)  1151,  57  L.  Ed.  1548,  33  Sup.  Ct.  729,  in  absence 
of  action  by  Congress,  State  may  prescribe  reasonable  intrastate  rates 
for  interstate  carriers,  although  relations  between  intrastate  and  inter- 
state rates  are  disturbed;  Western  Union  Tel.  Co.  v.  Kansas,  216  U.  S. 
22,  43,  54  L.  Ed.  362,  372,  30  Sup.  Ct.  190,  holding  Kansas  statute  levy- 
ing tax  of  given  per  cent  of  all  capital  upon  telegraph  company  as  con- 
dition of  transacting  business  within  State  was  invalid  as  interference 
with  interstate  commerce;  Allen  v.  Pullman's  Palace  Car  Co.,  191  U.  S. 
178,  183,  48  L.  Ed,  138,  24  Sup.  Ct.  40,  41,  43,  holding  void  Tennessee 
tax  of  five  hundred  dollars  on  sleeping-cars  of  companies  without  dis- 
tinction, but  upholding  annual  three  thousand  dollars  tax  on  sleeping* 
car  companies  carrying  local  passengers;  Lottery  Case,  188  U.  S.  351,  47 
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L.  Ed.  499,  23  Sup.  Ct.  325,  holding  carriage  by  interstate  express  com 
pany  of  lottery  tickets  between  States  constitutes  interstate  commerce 
within  congressional  power  to  regulate  or  prohibit;  Fairbank  v.  United 
States,  isi  U.  S.  306,  45  L.  Ed.  872,  21  Sup.  Ct.  657,  holding  unconsti- 
tutional act  of  Congress  of  June  13, 1898,  imposing  stamp  tax  on  foreign 
bill  of  lading;  International  Transit  Co.  v.  City  of  Sault  Ste.  Marie, 
194  Fed.  527,  city  has  no  power  to  prescribe  rates  for  ferriage  across 
international  boundary,  or  to  exact  license  fee  from  citizen  of  foreign' 
country  operating  ferry-boat ;  Kirven  v.  Virginia-Carolina  Chemical  Co., 
145  Fed.  293,  7  Ann.  Gas.  219,  76  C.  C.  A.  172,  corporation  of  another 
State  shipping  goods  to  South  Carolina  vendee  on  order  taken  by  local 
agent  subject  to  its  approval  may  recover  price  though  it  has  not  com- 
plied with  Sonth  Carolina  laws;  Southern  Exp.  Co.  v.  Ensley,  116  Fed. 
758,  holding  unconstitutional  city  ordinance  requiring  local  and  inter- 
state express  company  to  pay  license  fee  and  allowing  recovery  of  amount 
paid  thereunder;  State  v.  Illinois  Cent.  R.  Co.,  246  111.  212,  216,  92 
N.  E.  826,  828,  holding  charter  requiring  railroad  to  pay  seven  per  cent 
of  gross  receipts  in  lieu  of  taxes,  although  including  percentage  on 
receipts  from  interstate  commerce,  valid;  In  re  Appeal  of  Union  Tank 
line  Co.,  204  111.  351,  68  N.  E.  505,  holding,  cars  of  foreign  tank  line 
company  merely  in  transit  not  taxable  in  Missouri;  State  v.  Western 
Union  Tel.  Co.,  75  Kan.  637,  90  Pac.  310,  judgment  of  ouster  from  non- 
governmental intrastate  business  against  Western  Union  Telegraph  Com- 
pany for  failure  to  comply  with  law  regulating  foreign  corporations  is 
not  interference  with  interstate  commerce;  Murphy  v.  Wheatley,  100 
Md.  365,  59  Atl.  705,  fact  that  Laws  of  1892,  p.  156,  imposing  double 
liability  on  stockholders,  is  by  page  153  made  applicable  to  foreign 
corporations,  does  not  affect  its  validity  as  to  domestic  corporations; 
Attorney  General  v.  Electric  etc.  Battery  Co.,  188  Mass.  240,  74  N.  E. 
467,  upholding  act  of  1903,  requiring  foreign  corporations  to  file  yearly 
certificate  of  certain  facts  and  to  pay  excise  tax  on  capital  stock,  as 
applied  to  corporation  doing  interstate  business  but  maintaining  office  in 
State;  State  v.  Cauda  Cattle  Car  Co.,  85  Minn.  460,  89  N.  W.  67,  hold- 
ing unconstitutional  for  unequal  taxation  Minn.  Laws  1897,  c.  160,  tax- 
ing property  within  State  belonging  to  interstate  corporations  at  rate 
different  than  other  property ;  State  v.  Northern  Pac.  Exp.  Co.,  27  Mont. 
426,  71  Pac.  407,  holding  unconstitutional  Mont.  Pol.  Code,  §  4074,  im- 
X>osing  occupation  tax  on  ''any  carrier"  transmitting  goods  from  one 
place  to  another;  Lehigh  etc.  Coal  Co.  v.  Borough  of  Junction,  75 
N.  J.  L.  926,  15  L.  R.  A.  (N.  S.)  514,  68  Atl.  808,  interstate  transporta- 
tion of  coal  from  Pennsylvania  to  New  Jersey  by  owner  is  not  interstate 
commerce,  and  coal  stored  in  New  Jersey  is  subject  to  taxation;  Flint 
A  Walling  Mfg.  Co.  v.  McDojnald,  21  S.  W.  530,  130  Am.  St.  Rep.  7S6, 
14  L.  R.  A.  (N.  S.)  678,  114  N.  W.  686,  contract  for  sale  and  erection  of 
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water  tower  and  tank  by  foreign  corporation  to  person  establishing 
system  of  waterworks  within  State  is  valid  as  transaction  in  interstate 
commerce,  notwithstanding  failure  of  foreign  corporation  to  file  articles 
of  incorporation;  dissenting  opinion  in  Austin  v.  Tennessee,  179  U.  S. 
374,  45  L.  Ed.  238,  21  Sup.  Ct.  144,  majority  upholding  Tenn.  Acts  1897, 
c.  30,  prohibiting  sale  of  cigarettes  and  penalising  violation  thereof; 
Tennessee  v.  Pullman  Southern  Car  Co.,  117  U.  S.  52,  29  L.  Ed.  791, 
6  Sup.  Ct.  643,  following  rule;  Wabash  etc.  Ry.  Co.  v.  Illinois,  118 
U.  S.  564,  575,  30  L.  Ed.  246,  250,  7  Sup.  Ct.  6,  12,  holding  invalid.  State 
statute  regulating  freight  rates;  Targo  v.  Michigan,  121  U.  S.  245,  80 
L.  Ed.  894,  7  Sup.  Ct.  863,  holding  void,  State  tax  upon  gross  receipts 
of  railroads;  Philadelphia  S.  S.  Co.  y.  Pennsylvania,  122  U.  S.  346, 
SO  L.  Ed.  1205,  7  Sup.  Ct.  1125,  holding  invalid,  State  tax  upon  gross 
receipts  of  steamship  company  from  transportation  between  different 
States;  Bowman  v.  Chicago  etc.  Ry.  Co.,  125  U.  S.  508,  81  L.  Ed.  715, 
8  Sup.  Ct.  1066,  holding  invalid,  Iowa  statute  forbidding  common  car- 
riers to  bring  intoxicating  liquors  into  the  State;  Leloup  v.  Port  of 
Mobile,  127  U.  S.  648,  82  L.  Ed.  814,  8  Sup.  Ct.  1384,  holding  invalid, 
general  license  tax  on  telegraph  company;  McCall  v.  California,  136 
U.  S.  110,  34  L.  Ed.  898,.  10  Sup.  Ct.  883,  holding  invalid,  license  tax 
upon  agency  of  foreign  railroad;  Allen  v.  Pullman's  Palace  Car  Co., 
139  U.  S.  662,  85  L.  Ed.  805,  11  Sup.  Ct.  683,  purely  injunction  bills 
cannot  be  sustained  to  restrain  the  collection  of  unconstitutional  taxes; 
Crutcher  v.  Kentucky,  141  U.  S.  58,  35  L.  Ed.  652,  11  Sup.  Ct.  854^,  hold- 
ing invalid,  act  requiring  agent  of  foreign  express  company  to  procure 
a  license,  etc..  Hooper  v.  California,  155  U.  S.  653,  89  L.  Ed.  800,  15 
Sup.  Ct.  209,  upholding  provision  of  California  code  forbidding  anyone 
to  procure  insurance  for  a  resident  from  foreign  company  not  having 
filed  bond;  Mobile  etc.  R.  Co.  v.  Sessions,  28  Fed.  594,  holding  State 
cannot  regulate  interstate  commerce;  Pullman's  Palace  Car  Co.  v. 
Twombly,  29  Fed.  668,  holding  property  used  for  interstate  commerce 
is  not  exempt  from  equal  taxation;  United  States  v.  Hopkins,  82  Fed. 
538,  stock  shipped  to  a  point,  there  to  be  sold  or  reshipped,  does  not 
cease  to  be  a  subject  of  interstate  commerce,  by  being  unloaded;  Coit 
&  Co.  V.  Sutton,  102  Mich.  327,  25  L.  R.  A.  820,  60  N.  W.  691,  holding 
franchise  fee  did  not  apply  to  foreign  corporations  selling  through  itin- 
erant agents;  Postal  Tel.  Cable  Co.  v.  Adams,  71  Miss.  560,  562,  42  Am. 
St  Rep.  477,  479,  14  South. '37,  38,  upholding  privilege  tax  of  one  dollar 
per  mile  on  telegraph  company ;  State  v.  Stephens,  146  Mo.  682,  69  Am. 
St.  Rep.  637,  48  S.  W.  934,  holding  cars  in  transitu  not  taxable ;  Lumber- 
ville  Bridge  Co.  v.  Board  of  Assessors,  55  N.  J.  L.  535,  25  L.  R.  A.  187, 
26  Atl.  713,  upholding  yearly  license  fee  upon  corporations;  People  v. 
Pennsylvania  R.  R.  Co.,  138  N.  Y.  6,  19  L..R.  A.  696,  33  N.  E.  721,  hold- 
ing corporation  engaged  in  interstate  commerce  was  not  taxable;  Bain 
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y.  Richmond  etc.  R.  R.  Co.,  105  N.  C.  367,  18  Am.  St.  Bep.  916,  8 
L.  B.  A.  301,  11  S.  E.  312,  holding  State  could  not  tax  rolling-stock  of 
nonresident  railroad;  State  v.  Rankin,  11  S.  D.  149,  76  N.  W.  301,  in- 
validating license  fee  on  solicitors  for  mercantile  orders;  Gulf  etc.  Ry. 
Co.  V.  Dwyer,  75  Tex.  579,  16  Am.  St.  Eep.  928,  7  L.  R.  A.  479,  12  S.  W. 
1002,  holding  State  cannot  regulate  rate  of  freight  for  goods  shipped 
between  States;  Woessner  v.  Cottam  Co.,  19  Tex.  Civ.  App.  615,  47 
S.  W,  680,  holding  invalid,  law  denying  right  to  sue  to  foreign  cor-- 
poration  not  paying  franchise  tax ;  dissenting  opinion  in  Maine  v.  Grand 
Trunk  Ry.  Co.,  142  U.  S.  234,  36  L.  Ed.  997,  12  Sup.  Ct.  163,  majority 
upholding  State  tax  on  franchises  according  to  gross  receipts ;  dissenting 
opinion  in  O  'Neill  v.  Vermont,  144  U.  S.  346,  36  L.  Ed.  461,  12  Sup.  Ct. 
702,  majority  holding  that  no  Federal  question  was  involved;  dissenting 
opinion  in  Pollock  v.  Farmers'  etc.  Trust  Co.,  158  U.  S.  691,  39  L.  Ed. 
1144,  15  Sup.  Ct.  941,  majority  holding  income  tax  invalid;  dissenting 
opinion  in  Adams  Exp.  Co.  v.  Ohio,  165  U.  S.  234,  41  L.  Ed.  700,  17 
Sup.  Ct.  314,  majority  holding  invalid,  statute  of  Ohio  for  taxation  of 
express  companies;  Central  Trust  Co.  v.  Pullman's  Palace  Car  Co.,  139 
U.  S.  51,  35  L.  Ed.  65,  11  Sup.  Ct.  485,  arguendo. 

Distinguished  in  Atlantic  &  Pacific  Tel.  Co.  v.  Philadelphia,  190  U.  S. 
162,  47  L.  Ed.  999,  2a  Sup.  Ct.  818,  holding  interstate  telephone  com- 
pany liable  to  reasonable  municipal  license  for  enforcing  local  supervision 
over  poles  and  wires;  Pullman  Palace  Car  Co.  v.  Adams,  78  Miss.  831, 
30  South.  758,  upholding  Miss.  Code  1892,  §  3387,  imposing  privilege 
tax  of  one  hundred  dollars  on  sleeping-cars  and  twenty-five  cents  per 
mile  for  road,  applying  only  within  State;  Pullman's  Palace  Car  Co.  v. 
Pennsylvania,  141  U.  S.  25,  85  L.  Ed.  617,  11  Sup.  Ct.  879,  upholding 
State  statute  imposing  tax'  on  capital  stock  of  railroads  in  proportion 
to  miles  of  road  in  State;  Hall  v.  Refrigerator  etc.  Co.,  24  Colo.  299," 
65  Am.  St  Bep.  226,  51  Pac.  424,  upholding  State  tax  on  refrigerator- 
ears  ;  Osborne  v.  State,  33  Fla.  178,  186,  191,  39  Am.  St.  Bep.  109,  114, 
118,  25  L.  B.  A.  126,  128,  130,  14  South.  593,  595,  597,  upholding  license 
tax  on  express  companies;  Union  Refrigerator  Transit  Co.  v.  X«ynch, 
18  Utah,  390,  55  Pac.  642,  where  tax  was  according  to  value  of  cars. 

Imposition  of  license  tax  or  fee  on  foreign  corporation.    Note,  3 
Aim.  Oas.  633. 

Taxation  of  corporate  franchises.    Note,  57  L.  B.  A.  59,  64,  80,  92. 

Commerce  power  of  Congress,  interstate,  is  ezduslye. 

Approved  in  United  States  v.  Hoke,  187  Fed.  996,  upholding  act  of 

Congress,  1910,  making  it  felony  to  :kimish  transportation  or  to  induce 

woman  or  girl  to  go  from  one  State  to  another  for  prostitution ;  Robbins 

V.  Shelby  Taxing  Dist.,  120  U.  S.  493,  30  L.  Ed.  696,  7  Sup.  Ct.  594, 
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holding  State  cannot  tax  interstate  commerce;  Rhea  ▼.  Newport  etc. 
R.  Co.,  50  Fed.  22,  upholding  erection  of  bridge  by  State  across'  navigable 
river. 

Constitutionality  of  State  regulations  of  interstate  commerce.    Note, 
27  Am.  St.  Rep.  550,  563. 

Corporate  taxation  and  the  commerce  clause.    Note,  60  L.  R.  A. 
669,  681,  682. 

117  U.  S.  61-^2,  29  L.  Ed.  791,  6  Bup.  Ot.  643,  TENNESSEE  ▼.  TTSUMAN 
SOUTHERN  CAB  CO. 

Constitutionality  of  State  regulations  of  interstate  commerce.    Note, 
27  Am.  St.  Rep.  563. 

Corporation  taxation  and  the  commerce  clause.    Note,  60  L.  R.  A. 
669,  681. 

117  n.  S.  62-71,  29  L.  Ed.  805,  6  Sup.  Ct.  608,  HAGOOD  ▼.  SOUTHEBN. 

Holder  of  State  scrip  receivable  for  taxes  may  not  sue  ttLerecai  until 
tendered  for  taxes  and  refused. 

Approved  in  President  etc.  of  Yale  College  v.  Sanger,  62  Fed.  182, 
enjoining  State  treasurer  from  threatened  diversion  of  income  under 
unconstitutional  statute. 

Where  relief  Is  actually  sou^t  against  State,  thou^^  nominally  its 
officer,  suit  Is  not  maintainable. 

Approved  in  Hopkins  v.  Clemson  Agricultural  College,  221  U.  S.  642, 
35  L.  R.  A.  (N.  S.)  243,  55  L.  Ed.  894,  31  Sup.  Ct.  654,  holding  agri- 
cultural college  could  be  sued  for  damages  caused  by  erection  of  dike 
•and  consequent  overflow  of  plaintiff's  property;  Murray  v.  Wilson  Dis- 
tilling Co.,  213  .U.  S.  168, 170,  53  L.  Ed.  750,  751,  29  Sup.  Ct.  458,  cred- 
itors of  State  liquor  dispensary  cannot  maintain  suit  in  Federal  court 
a^rainst  commissioners  appointed  to  wind  up  affairs  of  dispensary  against 
objections  of  State;  Ex  parte  Young,  209  U.  S.  151,  14  Ann.  Oas.  764^ 
13  L.  R.  A.  (N.  S.)  932,  52  L.  Ed.  725,  28  Sup.  Ct.  441,  Federal  court 
may  efijoin  State  attorney  general  from  enforcing  State  rate  statute, 
void  as  confiscatory;  Smith  v.  Reeves,  178  U.  S.  447,  44  L.  Ed.  1146, 
20  Sup.  Ct.  923,  holding  action  against  California  State  treasurer  in 
official  capacity  amounts  to  suit  against  State,  not  maintainable  in  Fed- 
eral court;  Carolina  Glass  Co.  v.  Murray,  206  Fed.  640,  124  C.  C.  A. 
423,  action  by  creditor  of  county  dispensary  boards  to  recover  for  sup- 
plies of  liquor,  as  title  to  supplies  vested  in  State,  was  one  to  which 
State  was  necessary  party,  and  coiUld  not  be  maintained  without  State's 
consent;  Plain  v.  Home,  196  Fed.  583,  suit  to  compel  specific  perform- 
ance of  contract  for  sale  of  water  right  under  Reclamation  Act  for 
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irrigation  of  certain  lands  cannot  be  maintained  against  Federal  officials 
without  government's  consent;  Adams  v.  Murphy,  165  Fed.  310,  91 

C.  C.  A.  272,  suit  in  equity  cannot  be  maintained  against  chief  of  Creek 
Nation  in  his  official  capacity  to  compel  payment  of  money  of  nation 
into  court  to  be  applied  to  contract  made  in  behalf  of  nation;  Western 
Union  Tel.  Co.  v.  Andrews,  154  Fed.  107,  corporation  cannot  maintain 
bill  to  enjoin  prosecuting  attorneys  of  judicial  districts  in  Kansas  from 
enforcihg  penalties  for  failure  to  comply  with  statute  regulating  foreign 
corporations;  De  Laittr^  v.  Board  of  Commrs.,  149  Fed.  802,  decision 
of  Oregon  commissioners  for  sale  of  school  lands  as  to  whom  is  entitled 
to  patent,  prior  to  its  issuance,  is  not  reviewable  by  court;  Smith  v. 
Alexander,  146  Fed.  108,  refusing  preliminary  injunction  in  suit  against 
state  commissioners  to  secure  enforcement  of  contract  between  Slate 
and  complainant  according  to  latter 's  interpretation,  correctness  of 
which  is  denied  by  defendants;  Starr  v.  Chicago  etc.  Ry.  Co.,  110  Fed. 
7,  holding  suit  to  enjoin  attorney  general  from  enforcing  rate  schedule 
alleged  to  be  unconstitutional  not  suit  against  State  within  eleventh 
amendment;  Pitcock  v.  State,  91  Ark.  535,  134  Am.  St.  Bep.  88,  121. 
S.  W.  745,  suit  to  restrain  State  penitentiary  board  from  violating  con- 
tract for  convict  labor  is  suit  agaist  State;  Leonard  v.  Rodda,  5  App.' 

D.  C.  265,  appeal  from  order  made  upon  return  to  writ  of  habeas  corpus 
directed  to  warden  of  jail  discharging  prisoner  from  custody  should  be 
in  name  of  warden,  but  United  States  are  real  parties  appellant,  and 
no  appeal  bond  is  necessary;  ^McDowell  v.  Fuller,  169  Mich.  336,  135 
N.  W.  267,  action  against  warden  of  State  prison  for  breach  of  con- 
tract made  in  his  official  capacity  is  against  State;  State  v.  Mortensen, 
69  Neb.  385,  95  N.  W.  834,  denying  mandamus  to  compel  board  of  public 
lands  to  perform  contract  for  leasing  of  convict  labor;  State  v.  Chicago 
etc.  R.  R.  Co.,  61  Neb.  549,  85  N.  W.  557,  holding  Circuit  Court  cannot 
lawfully  forbid  attorney  general  from  suing  for*  penalties  claimed  under 
freight  law  (Comp.  Stats.  Neb.  1899,  o.  72,  §  12) ;  Love  v.  Filtsch,  33 
Okl.  133,  124  Pac.  31,  mandamus  to  compel  auditing  and  allowance  of 
disputed  claim  for  rent  growing  out  of  contract  between  State  and  par- 
ties owning  property  occupied  by  State  officials  is  action  against  State, 
and  cannot  be  maintained  without  its  consent;  Salem  Mills  Co.  v.  Lord, 
42  Or.  89,  94,  69  Pac.  1035,  1037,  uph4)lding  jurisdiction  over  action 
against  State  officers  to  enjoin  use  of  more  water  than  contract  entitled 
State  to  use;  Buchanan  v.  State  Treasurer,  68  S.  C.  420,  47  S.  E.  686, 
denying  mandamus  to  compel  controller-general  to  issue  circuit  judge's 
salary  warrant,  where  there  is  no  statute  fixing  salary  and  no  appro- 
priation made  therefor;  In  re  Ayers,  123  U.  S.  490,  491,  502,  31  L.  Ed. 
224,  226,  228,  8  Sup.  Ct.  175,  181,  Ferguson  v.  Ross,  38  Fed.  163,  3 
L.  R.  A.  824,  and  Mills  Pub.  Co.  v.  Larrabee,  78  Iowa,  100,  42  N.  W. 
594,  all  following  rule;  Christian*  y.  Atlantic  etc.  R.  R.  Co.,  133  U.  S. 
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243,  33  L.  Sd.  593,  10  Sup.  Ct.  263,  dismissing  suit,  since  State  was  an 
indispensable  party;  Hans  v.  Louisiana,  134  U.  S.  10,  83  L.  Ed.  845, 
10  Sup.  Ct.  505,  holding  State  cannot  be  sued  without  its  consent ;  North 
Carolina  v.  Temple,  134  U.  S.  30,  33  L.  Ed.  852,  10  Sup.  Ct.  511,  and 
Louisiana  ex  rel.  New  York  Guaranty  etc.  Co.  v.  Steele,  134  U.  S.  232, 
33  L.  Ed.  892,  10  Sup.  Ct.  512,  holding  suit  to  compel* auditor  to  rais^ 
a  tax  was  against  State;  Pennoyer  v.  McConnaughy,  140  U.  S.  10,  35 
L.  Ed.  365,  11  Sup.  Ct.  701,  suits  against  officers  of  State  to  compel 
them  to  perform  its  contracts,  is  suit  against  State;  Reagan  y.  Farmers' 
etc.  Trust  Co.,  154  U.  S.  389,  38  L.  Ed.  1020, 14  Sup.  Ct.  1051,  upholding 
suit  against  railroad  commissioners;  Belknap  v.  Schild,  161  U.  S.  18, 
40  L.  Ed.  602,  16  Sup.  Ct.  446,  dismissing  injunction  against  officers 
of  United  States;  Tindal  v.  Wesley,  167  U.  S.  220,  42  L.  Ed.  142,  17 
Sup.  Ct.  776,  holding  suit  against  Secretary  of  State,  in  possession  in 
his  official  capacity,  was  really  against  the  State;  McConnaughy  v. 
Pennoyer,  14  Sawy.  588,  43  Fed.  199,  enjoining  sale  by  commissioners; 
Chicago  etc.  Ry.  Co.  v.  Dey,  35  Fed.  870,  1  L.  R.  A.  747,  restraining  rail- 
.road  commissioners  from  putting  in  force  a  schedule  of  rates;  Mills  v. 
Greene, .67  Fed.  824,  enjoining  supervisor  of  registration;  Western  Union 
Tel.  Co.  V.  Henderson^  68  Fed.  597,  restraining  auditor  from  certifying 
valuations  of  property  for  taxation  under  statute  claimed  to  be  uncon- 
stitutional ;  Green  v.  Mills,  69  Fed.  863,  30  L.  R.  A.  97,  16  C.  C.  A.  516, 
holding  supervisor  of  registration  could  not  be  enjoined  on  ground  that 
laws  were  unconstitutional;  Smith  v.  Rackliffe,  87  Fed.  966,  31  C.  C.  A 
328,  holding  action  against  treasurer  to  recover  taxes  was  against  State ; 
Wesley  V.  Eclls,  90  Fed.  156,  162,  holding  that  scrip  constituted  bills 
of  credit,  and  was  void;  In  re  Comingore,  96  Fed.  562,  holding  State 
has  no  authority  to  permit  collector  of  internal  revenue  to  certify  copies 
of  reports  on  file  in  his  office;  Hickman  v.  Missouri  etc.  Ry.  Co.,  151 
Mo.  656,  52  S.  W.  354,*  holding  action  by  railroad  commissioners  was 
really  by  the  State;  Lowry  v.  Thompson,  25  S.  C.  420,  1  S.  E.  144  (see 
dissenting  opinion  in  25  S.  C.  431,  432,  1  S.  E.  152,  153),  holding  case 
was  really  against  State ;  Columbia  Water-Power  Co.  v.  Columbia  Elec- 
^  trie  etc.  Co.,  43  S.  C.  167,  168,  20  S.  E.  1007,  dismissing  equitable  issue 
of  injunction,  it  being  against  the  State;  Miller  v.  State  Board  of  Agri- 
culture, 46  W.  Va.  194,  32  S.  E.  1008,  denying  mandamus,  to  compel 
officer  to  execute  contract  of  State;  dissenting  opinion  in  Butler  v. 
Ellerbe,  44  S.  C.  261,  22  S.  E.  429,  majority  holding  to  restrain  pay- 
ment of  warrants  not  a  suit  against  State;  dissenting  opinion  in  White 
v.  Auditor,  126  N.  C.  604,  36  S.  E.  142,  majority  holding  mandamus 
should  issue  to  State  auditor  compelling  issue  of  warrant  for  salary 
of  inspector  of  oyster  industry,  name  of  office  having  been  changed. 
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Distingnished  in  Graham  v.  Folsom,  200  U.  S.  255,  50  L.  Ed.  469,  26 
Sup.  Ct.  245^  mandamus  to  compel  county  auditor  and  treasurer  to  levy 
tax  to  pay  judgment  on  township  bonds  is  not  suit  against  State; 
Louisville  etc.  R.  Co.  v.  Bosworth,  209  Fed.  391,  393,  399,  401,  granting 
injunction  against  State  assessment  board  and  other  officers  to  prevent 
enforcement  of  payment  to  State  of  illegal  taxes  levied  on  assessment  of 
railroad  property;  McConnaughy  v.  Pennoyer,  14  Sawy.  597,  43  Fed. 
340,  holding  that  suit  was  not  against  the  State;  Railroad  Commrs.  v. 
Pensacola  etc.  R.  R.  Co.,  24  Fla.  461,  462,  463,  12  Am.  St.  Rep.  223,  224, 
225,  2  L.  R.  A.  506,  507,  5  South.  131,  132,  holding  bill  filed  against 
railroad  commissioners  was  not  an  action  against  State;  dissenting  opin- 
ion in  Lankford  v,  Platte  Iron.Wks.  Co., -236  U.  S.  494,  59  L.  Ed.  828, 
35  Sup.  Ct.  173,  majority  holding  suit  by  depositor  in  Oklahoma  bank 
against  State  banking  board  and  bank  commissioner  to  compel  pay- 
ments from  distribution  of,  and  assessments  for,  .depositors'  guaranty 
fund  is  suit  against  State;  dissenting  opinion  in  Ex  parte  Young,  209 
U.  S.  184,  14  Ann.  Oaa.  764,  13  L.  R.  A.  (N.  S.)  932,  52  L.  Ed.  739,  28 
Sup.  Ct.  441,  majority  holding  Federal  court  may  enjoin  State  attorney 
general  from  enforcing  void  State  rate  statute  establishing  confiscatory 
rates. 

When  public  officers  are  subject  to  suit  although  they  assume  to 
be  acting  for  a  State  or  the  United  States.  Note,  108  Am.  St. 
Rep.  834,  837,  841. 

Liability  of  State  or  its  officers  to  suit  for  specific  performance  of 
contract.    Note,  5  Ann.  Oaa.  295. 

When  action  against  officers  deemed  against  State.  Note,  44  L.  R. 
A.  (N.  S.)  193,  202. 

Distinction  is  between  suit  to  enforce  State's  political  obligations,  and 
to  protect  personal  rights. 

Approved  in  Morenci  Copper  Co.  v.  Freer,  127  Fed.  204,  holding  suit 
by  copper  company  to  restrain  West  Virginia  attorney  general  from 
instituting  suit  in  name  of  St^te  for  forfeiture  of  charter  suit  against 
State;  Farmers'  Nat.  Bank  v.  Jones,  105  Fed.  464,  dismissing  bill  to 
compel  State  officers  to  issue  bonds  to  refund  bonded  indebtedness; 
Pennoyer  v.  McConnaughy,  140  U.  S.  16,  17,  35  L.  Ed.  367,  11  Sup.  Ct. 
704,  suit  against  officers  of  State  to  compel  them  to  perform  its  con- 
tract is  suit  against  State;  Tuchman  v.  Welch,  42  Fed.  552,  and  M. 
Chandler  Bottling  Co.  v.  Welch,  42  Fed.  563,  both  restraining  county 
attorney  from  instituting  proceedings  for  contempt;  President  etc.  of 
Yale  College  v.  Sanger,  62  Fed.  182,  enjoining  State  treasurer  from 
threatened  diversion  of  income  under  an  unconstitutional  statute;  West- 
em  Union  Tel.  Co.  v.  Henderson,  68  Fed.  595,  upholding  suit  to  restrain 
Xin— 21 
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auditor  from  certifying  valuations  for  taxation  under  statute  claimed 
to  be  unconstitutional;  Mutual  life  Ins.  Co.  v.  Boyle,  82  Fed.  710,  en- 
joining State  officer  from  doing  a  ministerial  act;  Lowry  v.  Thompson, 
25  S.  C.  422,  1  S.  E.  145,  holding  ease  was  really  against  Stf^te ;.  dissent- 
ing opinion  in  South  Dakota  v.  North  Carolina,  192  U.  S.  331,  349, 
48  L.  Ed.  466,  474,  24  Sup.  Ct.  281,  289,  majority  upholding  Federal 
jurisdiction  over  suit  by  South  Dakota,  as  donee  of  bonds  issued  by 
North  Carolina,  to  subject  railway  stock  mortgaged  to  secure  same. 

117  U.  S.  72-96,  29  I..  Ed.  821,  6  8up.  Ot.  697,  ^WBiaHT  T.  KENTUCKY 
ETC.  BY.  CO. 

Corporate  directors  cannot  so  place  themselves  that  personal  conflict 
with  corporate  interests. 

Approved  in  Toung  v.  City  of  Mankato,  97  Minn.  6,  8  L.  B.  A.  (N.  S.) 
849,  105  N.  W.  970,  freeholders  appointed  to  draft  city  charter  cannot 
employ  and  agree  to  pay  one  of  members  as  attorney  to  prepare  char- 
ter; Thomas  v.  Peoria  etc.  By.  Co.,  36  Fed.  816,  holding  lease  of  cars 
to  mortgagor  by  car  company  dominated  by  same  person  cannot  be 
made  the  basis  of  an  accounting;  Central  Trust  Co.  v.  Bridges,  57  Fed. 
767,  6  C.  C.  A.  539,  holding  contract  made  by  a  majority  stockholder 
for  his  own  benefit  cannot  be  questioned  l)y  third  persons  not  injured 
thereby. 

117  U.  S.  96-122,  29  It.  Ed.  811,  6  Sap.  Ot.  667,  LEATHER  1AANX7FAC- 
TUBEBS'  BANK  ▼.  MOBGAK. 

Bank  and  its  depositor  sustain  relation  of  debtor  and  creditor, 
Approved  in  McKeen  v.  Boatmen's  Bank,  74  Mo.  288,  following  rule; 
Kenneth  Inv.  Co.  v.  Bank,  96  Mo.  App.  138, 142,  70  S.  W.  177, 179,  hold- 
ing bank's  payment  to  depositor's  bookkeeper — ^unsigned  check — consti- 
tuted negligence  regardless  of  estoppel  against  depositor  for  failure 
to  examine  accounts;  Quattrochi  Bros.  v.  Farmers'  etc.  Bank,  89  Mo. 
App.  508,  holding  bank  pass-book,  in  nature  of  receipt,  not  contract  for 
payment  of  money  within  ten-year  statute  of  Rev.  Stats.,  §  4272. 

Bank  depositor  must  examine  his  book  promptly  and  report  errors,  or 
will  be  estopped  thereby. 

Approved  in  Stallo  v.  Wagner,  233  Fed.  382,  where  depositor  in 
national  bank,  several  years  after  receiving  statements  alleged  that 
large  sums  had  been  diverted  from  his  account,  evidence  wa3  held  in- 
sufficient to  establish  fraud  warranting  recovery  against. bank;  In  re 
Hawks,  204  Fed.  315,  where  commission  company  having  large  and  con- 
tinuous transactions  with  bankrupt  sent  itemized  statements  on  Septem- 
ber 1st  each  year,  showing  eight  per  cent  interest  was  charged  and 
compounded  annually,  and  no  objections  were  made,  such  statements 
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were  aeconnt  stated,  and  precluded  trustee  from  denying  right  to  charge 
more  than  six  per  cent  or  to  compound  interest;  Joshua  Hendy  Iron 
Wks.  V.  Brenneman,  185  Fed.  188,  dismissing  action  on  account  stated 
where  evidence  of  mailing  account  is  too  indefinite  and  uncertain  to 
raise  presumption  that  it  was  received;  National  Bank  of  Commerce 
V.  Tacoma  Mill  Co.,  182  Fed.  6,  104  C.  C.  A.  441,  where  plaintiff  milling 
company  deposits  in  bank  large  number  of  checks  received  from  cus- 
tomers through  its  employee,  and  latter  obtains  cash  which  he  embez- 
zles, plaintiff  is  not  estopped  by  failure  to  make  discovery  sooner  from 
recovering  amount,  since  defendant  was  not  authorized  to  pay  cash; 

•  Baltimore  &  0.  R.  Co.  v.  Berkeley  Springs  &  P.  R.  Co.,  168  Fed.  776, 
account  rendered  by  construction  company  and  used  by  railroad  to  show 
cost  of  construction  in  reports  to  interstate  commerce  commission,  not 
objected  to  for  over  ten  years,  is  account  stated;  Hawk  eye  Gold  Dredg- 
ing Co.  V.  State  Bank,  157  Fed.  263,  holding  corporation  was  not  es- 
topped to  claim  amount  paid  by  bank  to  secretary  as  loan  on  unauthor- 
ized check  signed  by  secretary  and  treasurer  of  corporation,  who  was 
also  president  of  bank;  Young  v.  Baker,  29  Ind.  App.  139,  64  N.  E.  57, 
holding  negotiable  note  payable  at  bank,  containing  waiver  of  pre- 
sentment, not  sufficient  to  warrant  payee  to  fill  blank;  Neal  v.  First 
Nat.  Bank  of  Lebanon,  26  Ind.  App.  511,  60  N.  E.  167,  holding  bank 
not  liable  to  husband  for  payment  of  f oiged  checks  where  husband  learns 
of  wife's  forgery,  examines  pass-book,  but  makes  no  complaint  to  bank; 
Israel  v.  State  Nat.  Bank,  124  La.  887,  50  South.  784,  holding  fact  that 
three  checks  were  in  strange  handwriting  was  sufficient  to  arouse  plain- 

4  tiff's  suspicions  and  require  him  to  inform  bank,  and  he  could  not  re- 
cover amount  of  eighteen  other  forged  checks  paid  after  return  of 
pass-book  with  first  three  forged  checks;  Eareckson  v.  Rogers,  112  Md. 
170,  75  Atl.  517,  holding  mortgagee  was  estopped  by  his  conduct  from 
claiming  that  back  interest  evidenced  by  note  to  mortgagor  was  covered 
by  mortgage,  since  purchaser  might  have  protected  himself  before  ac- 
cepting conveyance;  Scanlon-Gipson  Lumber  Co.  v.  Germania  Bank,  90 
Minn.  486,  97  N.  W.  383,  applying  principle  where  pass-book  showed 
account  of  checks  collected  through  dearing-Kouse ;  Kenneth  Inv.  Co.  v. 
^rational  Bank  of  Republic,  96  Mo.  App.  142,  145,  70  S.  W.  178,  179, 
holding  payment  by  bank  of  unsigned  check  presented  by  bookkeeper  of 
depositor,  who  appropriated  same,  constituted  negligence  in  bank  re- 
gardless of  estoppel  against  depositor;  Nodine  v.  First  Nat.  Bank,  41 
Or.  390,  68  Pac.  1111,  holding  account  from  month  to  month  given  de- 
positor by  bank,  and  final  delivery  of  pass-book  accepted  by  depositor, 
become  account  stated  by  six  years'  delay;  First  Nat.  Bank  v.  Allen, 
100  Ala.  482,  46  Am.  St.  Rep.  83,  27  L.  R.  A.  430,  14  South.  336,  and 
Weinstein  v.  National  Bank  of  Jefferson,  69  Tex.  43,  5  Am.  St.  Rep.  27, 
6  S.  W.  174,  both  following  rule;  Porter  v.  Price,  80  Fed.  657,  26  C.  C.  A. 
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70,  acquiescence  in  acconnt  rendered  concludes  party;  Charlotte  etc. 
Fertilizer  Co.  v.  Hartog,  85  Fed.  165,  29  C.  C.  A.  56,  holding  silenc* 
did  not  estop  party  from  showing  fraud,  etc.,  in  account;  Tumbull  v. 
Home  Fire  Ins.  Co.,  83  Md.  324,  34  Atl.  877,  holding  failure  of  agent  of 
assured  to  disclose  that  gasoline  was  used  on  the  premises  avoided 
policy;  Gladstone  Exchange  Bank  v.  Keating,  94  Mich.  431,  53  N.  W. 
1111  (see  dissenting  opinion  in  94  Mich.  434,  435,  53  N.  W.  1112),  holding 
bank  could  recover  against  the  partnership;  McKeen  v.  Boatmen's  Bank, 
74  Mo.  App.  289,  290,  291,  holding  that  bank-book  is  an  account  stated ; 
Shipman  v.  Bank  of  New  York,  126  N.  Y.  328,  330,  22  Ahl  St.  Rep.  828, 
829,  12  L.  E.  A.  796,  797,  27  N.  E.  373,  374,  holding  that  depositor  is 
not  presumed  to  know  signature  of  .payee;  United  Security  etc.  Co.  v. 
Bank,  185  Pa.  St.  601,  40  Atl.  99,  holding  depositor  is  not  required  to 
examine  indorsements  of  paid  checks;  First  Nat.  Bank  v.  Iron  City  Nat. 
Bank,  92  Tex.  439,  440,  49  S.  W.  368,  369,  mere  silence,  in  absence  of 
proof  that  bank  was  prejudiced,  will  not  estop  depositor;  dissenting 
opinion  in  Patilo  v.  Allen-West  Commission  Co.,  108  Fed.  730,  47  C.  C.  A. 
637,  majority  holding  insufficient  as  complaint  on  account  stated,  one 
setting  out  contract  under  which  plaintiff  claims  amount  due,  alleging 
defendant's  acceptance  of  statement  and  payment  thereon. 

Distinguished  in  Lieber  v.  Fourth  Nat.  Bank,  137  Mo.  App.  172,  175, 
117  S.  W.  677,  678,  holding  receipt  and  retention  of  balanced  pass-book 
without  objection  did  not  estop  depositor  from  suing  bank  at  law  to 
recover  amount  of  checks  paid  on  forged  indorsement;  Critten  v.  Chem- 
ical Nat.  Bank,  171  N.  Y.  226,  230,  63  N.  E.  971,  973,  holding  depositor 
neglecting  to  verify  vouchers  returned  by  bank  and  failing  to.  discover 
forgeries,  not  estopped  to  claim  forgery. 

Effect  of  balances  struck  in  pass-books.    Note,  134  Am.  St.  Bep. 
1020,  1022,  1026. 

Duty  of  bank  depositor  to  examine  pass-book  and  vouchers.    Note, 
17  Ann.  Gaa.  122,  123,  124,  125. 

What  constitutes  account  stated.    Note,  27  L.  B.  A.  820. 

Effect  of  retaining  statement  of  account  to  render  it  an  account 
stated.    Note,  29  L.  R.  A.  (N.  S.)  339. 

Duty  of  depositor  to  examine  pass-book  and  returned  vouchers. 
Note,  L.  R.  A.  1915D,  742,  748;  744,  746,  752,  753. 

Estoppel  does  not  necessarily  imply  intent  to  mislead;  negligence  la 
fcufflcient. 

Approved  in  United  States  v.  Martingale,  146  Fed.  294,  upholding  in- 
dictment against  national  bank  officer  for  misapplication  of  funds  by 
drawing  checks  when  he  had  no  funds;  Manhattan  Web.  Co.  v.  Aquid- 
neck  Nat.  Bank^  133  Fed.  78,  where  bank  holding  personal  note  of  cor- 
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poration's  treasurer  received  corporation's  check  with  directions  to 
apply  on  note,  which  it  did  without  inquiry,  corporation  may  recover 
money  though  no  demand  made  for  four  years  and  entry  made  on  pass- 
hook;  Hennessy  Bros.  ^  Evans  Co.  v.  Memphis  Nat.  Bank,  129  Fed.  560, 
64  C.  C.  A.  125,  where  corporation  doing  business  in  another  State 
through  local  officer,  who  opened  account  at  bank,  and  on  account  being 
overdrawn  gave  corporation's  demand  note  and  amount  credited  on 
)>ass-book,  corporation  is  liable  on  note;  Edison  etc.  Light  Co.  v.  Buck- 
eye Electric  Co.,  59  Fed.  700,  holding  party  estopped  by  acts  done  under 
a  mistaken  idea  of  the  law;  Davis  etc.  Mfg.  Co.  v.  Dix,  64  Fed.  410, 
holding  parties  could  not  set  up  an  unauthorized  alteration. 

Estoppel  by  conduct.    Note,  11  E.  B.  0.  102. 

Bank  oflcer  overlooking  forgery,  for  want  of  proper  care,  depositor, 
can  recover,  thougli  not  examining  returned  checks. 

Approved  in  Commercial  Nat.  Bank  v.  Nacogdoches  Compress  etc.  Co., 
133  Fed.  504,  66  C.  C.  A.  375,  where  plaintiff  received  warehouse  receipts 
purporting  to  be  issued  by  defendant,  as  collateral,  and  wrote  to  defend- 
ant saying  it  had  accepted  receipts,  but  latter  did  not  reply  until  bor^ 
rower  failed,  defendant  liable  for  loss  where  receipts  were  forgeries; 
National  Dredging  Co.  v.  President  etc.  of  Farmers'  Bank,  6  Penne. 
(Del.)  590,  595,  130  Am.  St  Bep.  158,  16  L.  E.  A.  (N.  S.)  593,  69  Atl. 
611,  613,  where  secretary  of  dredging  company  changes  *'or  order"  to 
''or  bearer"  in  checks  deposited,  and  alterations  excited  suspicions  of 
bank's  officers,  question  whether  bank  was  justified  in  believing  secre- 
tary authorized  to  make  such  alterations  was  for  jury;  Merchants'  Nat. 
Bank  v.  Nichols,  223  Dl.  52,  79  N.  E.  41,  foreign  corporation  opening 
local  office  whose  local  agent  opens  bank  account  and  makes  overdrafts 
may  deny  liability  though  it  did  not  examine  pass-books ;  Janin  v.  London 
etc.  Bank,  92  €al.  23,  27  Am.  St.  Rep.  84,  14  L.  R.  A.  322,  27  Pac.  1100, 
and  Brixen  v.  National  Bank,  5  Utah,  512,  18  Pac.  45,  both  following 
rule ;  First  Nat.  Bank  v.  Fourth  Nat.  Bank,  56  Fed.  971,  6  C.  C.  A.  183, 
charging  bank  with  notice  of  letters  duly  mailed  to  it;  Rice  v.  Citizens' 
Nat.  Bank,  21  Ky.  Law  Rep.  346,  51  S.  W.  455,  holding  bank  liable  for 
payment  of  forged  check;  Todd  v.  Meding,  56  N.  J.  Eq.  101,  38  Atl; 
355,  holding  receiver  not  excused  from  liability  of  payment. 

Distinguished  in  United  States  v.  National  Bank  of  Commerce,  205 
!Fed.  437, 123  C.  C.  A.  501,  where  checks  were  drawn  by  government  dis-" 
bursing  agent,  government  was  not  chargeable  with  knowledge  of  signa- 
tures of  payees  of  checks,  so  as  to  charge  it  with  notice  of  forgeries. 

Depositor's  duty  as  to  forged  checks  charged  to  him  by  bank.    Note, 
27  L.  R.  A.  427. 
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Estoppel  arises  against  depositor  If  Ills  negUgeiice  pretvented  bank 
promptly  getting  redress  from  forger. 

Approved  in  United  States  v.  United  States  Fidelity  So  Guaranty  Co., 
178  Fed.  723,  holding  materialman's  acceptance  of  principal's  note  for 
four  months  was  insufficient  to  discharge  surety,  whether  extension  of 
time  was  valid  or  not,  in  absence  of  proof  that  surety  was  injured 
thereby;  New  York  Produce  Exchange  Bank  v.  Houston,  169  Fed.  787, 
788,  95  C.  C.  A.  251,  where  bank  was  negligent  in  paying  certain  foi^d 
checks,  depositor  was  not  estopped  by  his  own  negligence  from  claiming 
amount  so  paid,  where  his  negligence  is  not  connected  with  forgeries; 
Fitzgerald  v.  First  Nat.  Bank,  114  Fed.  481,  52  C.  C.  A.  276,  holding  one 
accepting  or  delivering  without  objection  account  stating  debits  and 
credits  is  estopped  to  deny  correctness  in  absence  of  fraud;  National 
Dredging  Co.  v.  President  etc.  of  Farmers'  Bank,  6  Penne.  (Del.)  588, 
591,  596,  130  Am.  St.  Rep.  158,  16  L.  R.  A.  (N.  S.)  593,  69  Atl.  610,  611, 
613,  where  acts  and  methods  of  conducting  business  or  filling  out  checks 
on  part  of  depositor  were  such  as  to  warrant  bank  in  paying  fraudu- 
lently altered  check,  such  conduct  on  part  of  depositor  was  proximate 
cause  of  loss  and  bank  is  not  liable  for  pa3rments ;  Woodward  y.  Nelligan, 
19  App.  D.  C.  557,  payment  by  member  of  unincorporated  building  asso- 
ciation of  debt  due  association  to  secretary,  who  delivers  to  member 
bond  and  deed  of  trust  given  to  secure  debt,  binds  association  and  en- 
titles member  to  release  of  deed  of  trust,  where  for  fourteen  years,  by 
acquiescence  of  directors  and  members,  secretary  had  acted  as  general 
manager;  First  Nat.  Bank  v.  Peck,  180  Ind.  658,  103  N.  E.  647,  holding 
plaintiff  by  failure  to  verify  account  by  demanding  inspection  of  note 
supposed  to  have  been  taken  was  not  guilty  of  contributory  negligence 
barring  recovery  against  bank  of  amount  of  deposit  fraudulently  con- 
verted by  cashier;  Cleveland  etc.  Ry.  Co.  v.  Moore,  170  Ind.  366,  82  N.  E. 
61,  in  action  to  recover  for  extra  work  in  connection  with-  railroad  con- 
tract, evidence  is  held  not  to  sustain  finding  that  plaintiff  had  no  knowl- 
edge of  changes  made  in  specifications;  Jordan  Marsh  Co.  v.  National 
Shawmut  Bank,  .201  Mass.  411,  22  L.  R.  A.  (N.  S.)  250,  87  N.  E.  744, 
holding  bank  is  not  relieved  from  liability  to  depositor  for  payment  of 
check  with  forged  indorsement,  where  depositor's  negligence  was  not 
proximate  >cause  of  such  payment;  Kenneth  Inv.  Co.  v.  National  Bank 
of  Republic,  96  Mo.  App.  145,  70  S.  W.  180,  holding  payment  by  bank 
of  unsigned  check  presented  by  bookkeeper  of  depositor,  who  appro- 
priated same,  constituted  negligence  in  bank  regardless  of  estoppel 
against  depositor;  Morgan  v.  United  States  Mortgage  etc.  Co.,  208  N.  Y. 
228,  Ann.  Gas.  1914D,  462,  L.  R.  A.  (N.  S.)  1915D,  741,  101  N.  E.  874, 
holding  bank  is  not  liable  for  repayment  of  amount  of  forged  checks, 
where  depositor's  negligence  contributed  to  such  payment  and  bank  was 
not  negligent;  Rothschild  v.  Title  etc.  Trust  Co.,  204  N.  Y.  463,  41 
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L.  R.  A.  (N.  S.)  740,  97  N.  E.  880,  intestate's  payment  of  interest  upon 
mortgage  forged  by  her  son  estopped  her  from  denying  its  invalidity, 
and  executors  cannot  cancel  mortgage;  McNeely  Co.  v.  Bank  of  North 
America,  221  Pa.  597,  598,  20  L.  R.  A.  (N.  S.)  79,  70  Atl.  893,  894,  de- 
positor failing  to  notify  bank  promptly  of  discovery  of  forgeries  cannot 
recover  from  bank,  irrespective  of  whether  bank  could  have  protected 
itself  had  it  been  promptly  notified;  Daugherty  v.  Templeton,  50  Tex. 
Civ.  311,  110  S.  W.  558,  in  action  to  try  title,  defense  of  estoppel  was 
sufficient,  where  defendant  purchased  land  relying  upon  disclaimer  of 
plaintiff's  grantor  to  title  in  premises;  Iron  City  National  Bank  v.  Fifth 
National  Bank,  31  Tex.  Civ,  310,  311,  71  S.  W.  614,  holding  plaintiff 
bank  precluded  from  recovering  money  where  its  cashier  instructed  de- 
fendant bank  to  use  deposit  to  pay  individual  note,  cashier  absconding 
after  six  months;  Blyth  &  Fargo  Co. .v.  Houtz,  24  Utah,  72,  66  Pac.  614, 
holding  sixteen  months'  delay  in  informing  respondents  of  deficiency  in 
number  of  machine  securing  appellant's  notes  bar  them  from  asserting 
warranties  of  mortgagor;  Locklin  v.  Davis,  71  Vt.  322,  45  Atl.  224, 
holding  wife  estopped  to  claim  goods  sold  husband  by  creditor,  rel3dng 
on  appearances,  uncontradicted  by  wife,  that  husband  owned  business; 
First  Nat.  Bank  v.  Richmond  Electric  Co.,  106  Va.  349,  350,  352,  353, 
117  Am.  St.  Bep.  1014,  7  L.  E.  A.  (N.  S.)  744,  56  S.  E.  152,  153,  154, 
where  bank  depositor  made  no  examination  of  pass-book  and  vouchers 
returned  each  month,  except  such  as  were  made  by  cashier,  who  had 
forged  checks,  depositor  was  charged  with  knowledge  of  cashier;  McCord 
V.  Hill,  117  Wis.  315,  94  N.  W.  68,  holding  contesting  claimant  beaten  be- 
fore Land  Department,  signing  valid  agreement  to  work  on  claim,  es- 
topped to  claim  under  previous  settlement ;  dissenting  opinion  in  Crab  v. 
Citizens'  State  Bank,  22  Idaho,  417, 126  Pac.  523,  majority  holding  bank 
liable  for  amount  of  checks  charged  to  corporation  president's  private 
account,  where  it  had  notice  that  such  checks  were  drawn  without  author- 
ity, but  were  to  be  charged  to  corporation  account,  not  to  individual  ac- 
count; dissenting  opinion  in  Rollins  v.  Ebbs,  138  N.  C.  160,  50  S.  E.  584, 
majority  holding  sureties  signing  guardian's  bond  with  penalty  omitted 
and  giving  it  to  another  for  delivery  are  estopped  to  deny  its  validity 
where  penalty  afterward  inserted;  Robb  v.  Vos,  155  U.  S.  39,  39  L.  Ed. 
62,  15  Sup.  Ct.  13,  holding  party  estopped  to  deny  authority  of  attorney 
to  appear  for  him;  Manhattan  Beach  Co.  v.  Harned,  23  Blatchf.  500,  27 
Fed.  489,  holding  purchaser  had  right  to  rely  upon  diligence  of  cor- 
poration; Janin  v.  London  etc.  Bank,  92  Cal.  26,  27  Am.  St.  Rep.  87, 
14  L.  R.  A.  328,  27  Pac.  1101  (see  dissenting  opinion  in  92  Cal.  29,  14 
L.  R.  A.  324,  27  Pac.  1103),  holding  bank  not  prejudiced  by  the  errone- 
ous instruction;  ]liynch  v.  Smyth,  25  Colo.  112,  54  Pac.  637,  it  is  suffi- 
cient that  conduct  of  surety  prevented  obligee  from  trying  to  procure 
other  security;  Kuriger  v.  Joest,  22  Ind.  App.  639,  52  N.  E.  767^  holding 
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surety  estopped  from  claiming  his  signature  to  be  a  forgery;  Welson 
etc.  Mach.  Co.  v.  Southern  Exp.  Co.,  42  La.  Ann.  599,  7  South.  712, 
holding  an  estoppel  arises  where  one  induces  another  to  omit  some  act 
which  otherwise  he  would  have  done  and  prevented  loss;  Andrews  ▼. 
Clark,  72  Md.  436,  437,  20  Atl.  433,  holding  party  not  estopped  by  his 
delay;  Tumbull  v.  Home  Fire  Ins.  Co.,  83  Md.  323,  34  Atl.  876,  holding 
assured  should  have  read  policy;  Wind  v.  Fifth  Nat.  Bank,  39  Mo.  App. 
86,  holding  depositor  loses  recourse  against  bank,  if  he  might  have  dis- 
covered forgeries;  McKeen  v.  Boatmen's  Bank,  74  Mo.  App.  290,  rea- 
sonableness of  time  in  which  customer  of  bank  should  make  objection 
is  a  question  of  law;  Devine  v.  Bank  of  Baldwin,  91  Wis.  75,  64  N.  W. 
592,  holding  defendant,  to  establish  an  estoppel,  must  show  it  had  been 
or  might  be  prejudiced ;  Shepard  etc.  Lumber  Co.  v.  Eldridge,  171  Mass. 
533,  68  Am.  St  Bep.  463,  41  L.  R.  A.  624,  51  N.  E.  16,  and  First  Nat. 
Bank  v.  Fourth  Nat  Bank,  56  Fed.  971,  6  C.  C.  A.  183,  ai^endo. 

Distingfuished  in  Crab  v.  Citizens'  State  Bank,  22  Idaho,  413, 126  Pac. 
522,  bank  having  notice  that  checks  of  president  of  corporation  were 
without  authority  and  not  to  be  paid  out  of  president's  private  account 
but  to  be  paid  from  account  of  corporation,  was  liable  for  amount 
charged  to  president's  individual  account;  Murphy  v.  Metropolitan  Nat. 
Bank,  191  Mass.  164,  77  N.  E.  695,  where  loan  broker  negotiated  with 
attorney,  who  acted  as  agent  to  procure  loan  for  land  owner,  and  note 
and  mortgage  executed  and  check  given  lawyer  payable  to  land  owner, 
and  lawyer  foiged  payee's  name,  broker  could  recover  of  bank  paying 
check. 

Where  depositor's  agent  for  examining  returned  checks  is  forger,  de- 
positor is  liable  unless  diligent 

Approved  in  Washington  A.  &  Mt.  V.  Ry.  Co.  v.  Real  Estate  Trust 
Co.,  177  Fed.  312,  where  defendant  trust  company  through  fraud  of  its 
president  received  complainant's  bonds  and  president  used  bonds  as 
collateral  for  defalcations  covered  by  loans  to  fictitious  persons,  defend- 
ant could  not  avail  itself  of  president's  fraud  without  responsibility 
therefor,  and  was  bound  to  return  bonds;  Grand  Lodge  v.  State  Bank, 
92  Kan.  884,  885,  L.  R.  A.  1916B,  815,  142  Pac.  976,  977,  grand  lodge 
was  not  chargeable  with  notice  of  previous  forgeries  by  entries  in  ledger 
of  local  lodge  and  could  recover  amount  of  checks  forged  by  financier  of 
local  lodge;  Myers  v.  Southwestern  Nat.  Bank,  192  Pa.  St.  12,  44  Atl. 
281,  following  rule;  John  Shillito  Co.  v.  McClung,  45  Fed.  779,  to  point 
that  matters  of  estoppel  may  be  set  up  in  actions  at  law;  First  Nat. 
Bank  v.  Fourth  Nat.  Bank,  56  Fed.  969,  6  C.  C.  A.  183,  holding  bank 
mailing  certificate  of  deposit  to  debtor  negligent;  Armstrong  v.  Chem- 
ical Nat.  Bank,  83  Fed.  573,  27  C.  C.  A.  601,  passing  of  monthly  statement 
was  notice  to  directors  of  second  bank  of  loan ;  Wilson  etc.  Mach.  Co.  y. 
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Southern  Exp.,  Co.,  42  La.  Ann.  598,  7  South.  711,  holding  an  estoppel 
arises  where  one  induces  another  to  omit  some  act  whi(fh  otherwise  he 
would  have  done,  and  prevented  loss;  Wind  v.  Fifth  Nat.  Bank,  39  Mo. 
App.  79,  holding  depositor  loses  recourse  against  hank  if  he-  might  have 
discovered  forgeries;  People's  Bank  v.  Franklin  Bank,  88  Tenn.  308, 
17  Am.  St.  Bep.  889,  6  L.  E.  A.  726,  12  S.  W.  718,  hank  negligently 
cashing  forged  check  drawn  upon  another  hank  is  liahle  to  drawee  for 
money  received;  Spargo  v.  Nelson,  10  Utah,  279,  37  Pac.  496,  estopping 
company  from  asserting  its  priority  of  lien;  Marrow  v.  Brinkley,  85 
Va.  62,  6  S.  E.  609,  estopping  parties  to  deny  authority  of  attorneys  to 
represent  them;  Two  Rivers  Mfg.  Co.  v.  Day,  102  Wis.  332,  78  N.  W. 
442,  holding  disclaimer  estopped  from  asserting  his  title. 

Distinguished  in  Alexander  Eccles  &  Co.  v.  Louisville  &  K  R.  Co.,  198 
Fed.  902,  903,  defendant  railroad  is  not  liahle  to  person  injured  hy 
fraudulent  hill  of  lading  issued  hy  advance  of  receipt  of  goods  on  sup- 
posed authority  of  railroad's  agent,  since  agent  could  not  ratify  what 
he  had  no  authority  to  do  himself;  Sedalia  Nat.  Bank  v.  Economy  Steam 
Heating  etc.  Co.,  145  Mo.  App.  330,  130  S.  W.  380,  holding  nontrading 
corporation,  having  no  knowledge  of  fraudulent  conduct  of  manager  in 
executing  corporate  notes  for  money  horrowed  from  hank  and  used  hy 
him  individually,  was  not  liahle  to  hank ;  Atlantic  Nat.  Bank  v.  Burke, 
81  Ga.  601,  2  L.  B.  A.  99,  7  S.  E.  740,  holding  depositor  had  a  ricrht  to 
presume  indorsement  was  genuine. 

Questlona  of  estoppel  and  diligence,  arising  from  loss  by  raised  checks, 
axe  for  Jury. 

Approved  in  Beatty  v.  Mutual  Reserve  Fund  Life  Assn.,  75  Fed.  68, 
21  C.  C.  A.  227,  following  rule;  Lucks  v.  Northwestern  Savings  Bank,  148 
Mo.  App.  383,  128  S.  W.  20,  where  evidence  showed  that  entry  in  bank 
depositor's  pass-book  canceled  by  bank  was  erroneous,  such  entry  could 
not  be  regarded  as  admission  by  bank;  General  Rubber  Co.  v.  Benedict, 
215,  N.  Y.  23,  L.  E.  A.  1915F,  617,  109  N.  E.  98,  where  corporation  owned 
practically  entire  stock  of  subsidiary  company  and  director  had  knowl- 
edge that  manager  of  subsidiary  company  was  about  to  appropriate  money 
to  discharge  obligation  of  third  corporation  in  which  defendant  was  in- 
terested, corporation  may  maintain  action  against  director  for  breach  of 
duty;  Brown  v.  Lynchburg  Nat.  Bank,  109  Va.  533,  536,  17  Ann.  Oaa. 
119,  64  S.  E.  951,  952,  whether  bank  was  liable  to  depositor  for  loss 
resulting  from  fraud  of  employees  of  bank  in  making  false  entries 
against  account  of  depositor,  notwithstanding  failure  for  three  years 
to  discover  fraud,  was  for  jury;  Southern  Pac.  Co.  v.  Burke,  60  Fed, 
715,  9  C.  C.  A.  229,  holding  question  of  negligence  was  properly  sub- 
mitted to  jury;  McKeen  v.  Boatmen's  Bank,  74  Mo.  App.  292,  holding 
that  facts  warranted  an  action  at  law;  Devine  v.  Bank  of  Baldwin,  91 
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Wis.  74,  64  N.  W.  591,  holding  defendant,  as  a  matter  of  law,  was  guilty 
of  such  negligence  as  to  estop  him. 

Distinguished  in  Charlotte  etc.  Fertilizer  Co.  v.  Hartog,  85  Fed.  157, 
"29  C.  C.  A.  56,  holding  case  was  properly  withheld  from  jury ;  Anderson 
V.  Walker  (Tex.  Civ.  App.),  49  S.  W.  951,  arguendo. 

Paying  interest  on  forged  mortgage  as  estoppel.    Note,  41  L.  B.  A. 
(N.  S.)  741. 

Liability  of  bank  paying  raised  check.    Note,  5  B.  R.  0.  297,  298, 
300,  802. 

Miscellaneous.  Cited  generally  in  Leather  Manufacturers'  Bank  v. 
Copper,  120  U.  S.  781,  30  L.  Ed.  818,  7  Sup.  Ct.  778. 
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State  citlzenBhlp  la  lost  or  gained  only  wbere  residence  Is^  in  good  f  aitb, 
changed. 

Approved  in  McEIdowney  v.  Card,  193  Fed.  484,  holding  that  on  ten- 
dering affidavits  showing  diversity  of  citizenship,  plaintiff  should  be 
permitted  to  amend  declaration  with  leave  to  defendants  to  file  plea  in 
abatement;  Harding  v.  Standard  Oil  Co.,  182  Fed.  425,  holding  evidence 
was  insufficient  to  show  change  of  citizenship  from  Illinois  to  California 
where  residence  in  old  State  was  not  given  up  nor  permanent  residence 
acquired  in  new  one;  Meyer  Bros.  Drug  Co.  v.  Fly,  105  Miss.  763,  63 
South.  229,  holding  person  not  entitled  to  homestead  exemption  of 
Mississippi  where  he  went  to  Louisiana,  taking  his  family,  and  incor- 
porated business  there,  and  until  failure  of  business  year  later  had  no 
intention  to  return  to  Louisiana;  Alabama  etc.  R.  Co.  v.  Carroll,  84  Fed. 
780,  28  C.  C.  A.  207,  taking  case  from  jury  and  dismissing  same,  where 
evidence  showed  no  intention  to  permanently  change  domicile. 

Residencer,  what  and  where  is,  and  how  lost  or  changed.    Note, 
48  Am.  St.  Rep.  715. 

Appellate  court  cannot  decide  Jury's  verdict  wrong,  though  charge  cor- 
rect, where  some  evidence  supports  It. 

Approved  in  Harding  v.  Harding,  140  Cal.  691,  74  Pac.  284,  holding 
jury's  finding  on  conflicting  evidence  of  bona  fides  of  plaintiffs'  resi- 
dence in  divorce  proceedings  not  reviewable  on  appeal ;  Town  of  Weston 
V.  Ralston,  48  W.  Va.  187,  36  S.  E.  453,  canceling  deeds  obtained  to  cloud 
title  to  land  which  Court  of  Appeals  determined  part  of  highway,  where 
lower  court  failed  to  put  public  in  possession;  Clark  v.  Carlisle  etc. 
Min.  Co.,  5  N.  M.  325,  21  Pac.  356,  following  rule ;  New  York  etc.  Ry. 
Co.  V.  Estill,  147  U.  S.  617,  37  L.  Ed.  305,  13  Sup.  Ct.  454,  holding  court 
could  not  review  verdict  as  to  weight  of  evidence. 
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Party's  affldaTlt  as  to  residence  held  admissible  against  it  on  another 
issue. 

Approved  in  Closson  v.  Bligh,  41  Ind.  App.  16,  83  N.  E.  264,  in  action 
on  promissory  note  against  maker  and  surety,  where  at  former  trial 
plaintiff  was  granted  new  trii^  upon  his  affidavit  and  that  of  maker, 
objection  to  admission  of  plaintiff's  affidavit  on  ground  that  both  affi- 
davits and  motion  for  new  trial  were  one  written  instrument  and  part 
was. not  admissible  without  whole,  was  overruled:  Cleveland  v.  Cleve- 
land  etc.  Ry.  Co.,  93  Fed.  129,  holding  allegation  was  not  an  admission 
that  defendant's  possession  was  adverse. 

Miscellaneous.  Cited  in  Virginia  v.  Felts,  133  Fed.  90,  96,  as  to  proper 
mode  of  trying  issue  as  to  jurisdiction;  Wetmore  v.  Rymer,  169  U.  S. 
121,  42  L.  Ed.  684, 18  Sup.  Ct.  296,  generally. 

117  U.  a  129-139,  29  L.  Ed.  880,  6  Sup.  Ct.  645,  TENNESSEE  ▼.  WHIT- 
WORTH. 

Corporations  have  four  separate  taxable  elements:  Fra&chlBes,  property, 
shares  in  its  own,  and  individual  hands. 

Approved  in  Hawley  v.  City  of  Maiden,  232  U.  S.  9,  Ann.  Oas.  19160, 
842,  58  L.  Ed.  482,  34  Sup.  Ct.  201,  State  may  tax  shares  of  stock  of 
foreign  corporation  in  hands  of  residents,  though  corporation  transacts 
no  business  within  State;  Powers  v.  Detroit  etc.  Ry.  Co.,  201  U.  S. 
660,  50  L.  Ed.  866,  26  Sup.  Ct.  556,  contract  between  State  and  railroad 
preventing  tax  other  than  that  prescribed  by  Mich.  Laws  1855,  p.  305, 
§  9,  created  by  provisions  thereof  that  company  shall  pay  annual  tax 
of  percentage  of  paid-in  capital  in  lieu  of  other  taxes;  Louisville  &  N. 
R.  V.  Wright,  116  Fed.  672,  675,  holding  under  Georgia  law  shares  of 
stock  owned  by  citizens  of  State  in  domestic  or  foreign  railroads  which 
pay  taxes  thereon  are  not  taxable;  State  v.  Travelers*  Ins.  Co.,  73  Conn. 
275,  47  Atl.  306,  upholding  Conn.  Gen,  Stats.,  §§  3836,  3916,  taxing 
shares  of  insurance  companies  owned  by  residents  deducting  value  of 
realty,  of  nonresidents  on  market  value;  Succession  of  Kohn,  115  La. 
74,  38  South.  899,  corporate  shares  are  liable  to  inheritance  tax  though 
corporation  taxed  on  all  its  property;  Loring  v.  Beverly,  222  Mass.  333, 
110  N.  E.  975,  dividends  from  stock  in  corporation  held  by  trustee  under 
will  for  distribution  to  beneficiaries  are  not  exempt  from  taxation  as 
''income  derived  from  .property  subject  to  taxation"  under  statute; 
Union  Trust  Co.  v.  Radford,  176  Mich.  58, 141  N.  W.  1094,  holding  mort- 
gage securities  are  taxable  as  part  of  capital  of  corporation,  and  mort- 
gage to  trust  company  with  interest  at  six  per  cent  is  usurious  where 
rate  of  taxation  plus  interest  exceeds  seven  per  cent;  In  re  First  Nat. 
Bank,  25  N.  D.  642,  L.  R.  A.  19150,  386, 146  N.  W.  1067,  holding  assess- 
ment to  national  bank  of  real  estate  in  which  portion  of  capital  stock 
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was  invested  and  assessment  of  shares  to  individual  holders  was  not 
double  taxation;  Wilberding  v.  Miller,  90  Ohio  St.  61,  106  N.  E.  672, 
where  stock  in  corporation  was  bequeathed  to  trustee  with  power  to 
sell  and  reinvest  proceeds  for  benefit  of  testator's  wife,  and  entire  assets 
were  transferred  to  new  company,  each  shareholder  receiving  two  shares 
in  new  company  for  one  of  old,  entire  stock  received  by  trustees  belongs 
to  trust  fund;  People's  Nat.  Bank  v.  Board  of  Commrs.  of  Kingfisher 
County,  24  Okl.  150,  104  Pac.  55,  title  to  corporate  assets  is  in  corpora- 
tion and  not  in  stockholders,  and  upon  transfer  of  stock  title  to  assets 
remains  unaffected;  State  v.  Clement  Nat.  Bank,  84  Vt.  182,  Ann.  Gas. 
1912D,  22,  78  Atl.  950,  upholding  statute  taxing  interest-bearing  national 
bank  deposits  to  depositors;  State  v.  Graybeal,  60  W.  Va.  366,  367,  55 
S.  E.  401,  402,  where  coal  company  has  all  its  property  assessed  in  its 
own  name,  bank  owning  shares  of  capital  stock  of  coal  company  is 
entitled  to  have  value  of  such  shares  deducted  in  ascertaining  taxable 
value  of  bank's  property;  Harvey  Coal  &  Coke  Co.  v.  Dillon,  59  W.  Va. 
634,  6  L.  E.  A.  .(N.  S.)  628,  53  S.  E.  941,  holding  taxation  oi  lease  as 
chattel  real  to  lessee  is  not  void  as  double  taxation;  New  Orleans  v. 
Houston,  119  U.  S.  277,  30  L.  Ed.  415,  7  Sup.  Ct.  205,  holding  assessment 
upon  shares  was  substantially  a  tax  upon  the  corporation;  Gibbons  v. 
Mahon,  136  U.  S.  557,  34  L.  Ed.  527,  10  Sup.  Ct.  1058,  holding  stock 
dividend  was  an  accretion  to  capital;  Bank  of  Commerce  v.  Tennessee, 
161  U.  S.  147,  40  L.  Ed.  649,  16  Sup.  a.  461,  holding  both  capital  stock 
and  shares  may  be  taxed ;  Owensboro  Nat.  Bank  v.  Owensboro,  173  U.  S. 
682^  43  L.  Ed.  850,  19  Sup.  Ct.  542,  holding  tax  on  franchise  of  corpora- 
tion was  illegal  under  the  statute;  Tennessee  v.  Bank  of  Commerce,  53 
Fed.  747,  holding  charter  exemption  exempted  shares  of  stock;  Memphis 
V.  Home  Ins.  Co.,  91  Tenn.  561,  19  S.  W.  1043,  holding  exemption  did 
not  extend  to  shares  of  stock;  Memphis  v.  Memphis  City  Bank,  91  Tenn. 
578,  19  S.  W.  1046,  holding  that  capital  stock  and  shares  of  stock  are 
separate  properties;  Memphis  v.  Union  &  Planters'  Bank,  91  Tenn.  553, 
19  S.  W.  760,  State  v.  Bank  of  Commerce,  95  Tenn.  227,  31  S.  W.  995, 
and  Commonwealth  v.  Charlottesville  etc.  Loan  Co.,  90  Va.  792,  44  Am. 
St.  Rep.  951,  20  S.  E.  365,  holding  that  capital  stock  and  shares  of 
capital  stock  may  both  be  taxed ;  dissenting  opinion  in  Hancock  v.  Singer 
Mfg.  Co.,  62  N.  J.  L.  348,  42  L.  R.  A.  862,  41  Atl.  854,  majority  holding 
exemption  of  shares  from  taxation  also  exempts  capital  stock. 

Every  presumption  is  against  surrender  of  taxing  power. 
Approved  in  Memphis  v.  Union  &  Planters'  Bank,  91  Tenn.  550,  19 
S.  W.  759,  Memphis  v.  Memphis  City  Bank,  91  Tenn.  580, 19  S.  W.  1046, 
Turnpike  Cases,  92  Tenn.  373,  22  S.  W.  76,  and  Knoxville  etc.  R.  R. 
Co.  V.  Harris,  99  Tenn.  693,  43  S.  W.  117,  all  following  rule;  Shelby 
County  V.  Union  &.  Planters'  Bank,  161  U.  S.  160,  40  L.  Ed.  655,  16 
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Sup.  Ct.  562,  holding  provision  for  annual  tax  in  lieu  of  all  other  taxes 
does  not  exempt  capital  stock;  Memphis  v.  Home  Ins.  Co.,  91  Tenn. 
562,  19  S.  W.  1043,  holding  exemption  did  not  extend  to  shares  of 
stock. 

Double  taxation  Is  never  presumed. 
Approved  in  Inhabitants  of  East  Livermore  ▼.  Livermore  Falls  Trust 
etc.  €o.,  103  Me.  422,  425,  13  Ann.  Gas.  631,  15  L.  E.  A.  (N.  S.)  952,  69 
'Atl.  309,  holding  bank  could  not  be  taxed  upon  its  shares  in  another 
bank;  Stroh  v.  Detroit,  131  Mich.  117,  90  N.  W.  1032,  under  Pub.  Acts 
t  1893,  No..206y  §  8,  sulbd.  7,  shares  in  foreign  corporation  are  exempt  from 
'taxation  when  its  property  is  located  and  taxable  in  State;  State  v. 
Ifouisiana  etc.  B.  Co.,  215  Mo.  487, 114  S.  W.  957,  holding  taxes  assessed 
against  bridge  «s  separate  structure  could  not  be  recovered  where  rail- 
road had  paid  taxes  on  same  as  integral  part  of  road ;  State  v.  Louisiana 
etc.  Ry.  Co.,  196  Mo.  535,  94  S.  W.  281,  bridge  owned  by  railroad  and 
used  as  part  of  roadbed  and  tracks,  being  assessable  as  part  of  railroad, 
is  not  also  assessable  as  toll-bridge  though  so  used;  First  National  Bank 
V.  Douglas  Co.,  124  Wis.  19, 102  N.  W.  316,  real  estate  belonging  to  na- 
tional bank  acquired  with  and  constituting  part  of  its  capital  is  exempt 
from  taxation  under  Banking  Act  1866,  p.  129;  dissenting  opinion  in 
City  of  St.  Louis  v.  United  Rys.  Co.,  263  Mo.  470, 174  S.  W.  98,  majority 
tipholding  city  ordinance  imposing  quarterly  license  fee  on  street  rail- 
way for  each  car  used  in  transporting  passengers;  Western  Union  Tel. 
Co.  V.  Harris  (Tenn;),  52  S.  W.  752,  holding  telegraph  company  having  ^ 

paid  one  privilege  tax  was  not  exempt  from  another. 

•« 

Statutory  contracts  are  to  receive  meaning  Intended  at  time  of  enact- 
ment. 

Approved  in  Luhrig  Coal  Co.  v.  Jones  &  Adams  Co.^  141  Fed.  622,  72 
C.  C.  A.  311,  construing  contract  of  sale  of  coal  for  future  delivery. 

Exemption  of  ''capital  stock''  exempts  individual  sharea 
Approved  in  First  National  Bank  v.  Douglas,  124  Wis.  21,  102  N.  W. 
317,  real  estate  belonging  to  national  bank  acquired  with  and  constituting 
part  of  capital  is  exempt  under  Banking  Act  1866,  p.  129 ;  Central  R.  B. 
V.  Wright,  164  U.  S.  335,  41  L.  Ed.  467,  17  Sup.  Ct.  83,  following  rule ; 
State  V.  Hernando  etc.  Ins.  Co.,  97  Tenn.  92,  36  S.  W.  722,  holding  capital 
stock  not  exempt  by  charter  provision  for  annual  tax  in  lieu  of  all  other 
taxes ;  Foster  v.  Stevens,  63  Vt.  182,  13  L.  R.  A.  168,  22  Atl.  79,  holding, 
shares  of  stock  of  Canadian  bank,  which  pays  a  direct  tax  in  Canada, 
are  exempt  from  taxation  as  against  residents;  dissenting  opinion  in 
Citizens'  Bank  v.  Parker,  192  U.  S.  90,  48  L.  Ed.  368,  24  Sup.  Ct.  188, 
majority  holding  La.  Act  Jan.  30,  1836,  exempting  capital  of  bank  from 
any  tax,  prevented  imposition  of  license  on  bank's  business;  dissenting 
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opinion  in  Bacon  v.  Boaxd  of  State  Tax  Commrs.,  126  Mich.  41,  S5  N.  W. 
314,  majority  upholding  Mich.  Comp.  Laws,  1897,  §  3831,  including  in 
taxable  personalty  shares  in  corporations  organized  in  Michigan  except 
when  exempt  and  shares  in  foreign  corporations. 

Distinguished  in  South  Nashville  Street  R.  R.  Co.  v.  Morrow,  87  Tenn. 
422,  2  L.  R.  A.  858,  11  S.  W.  351,  tax  against  corporation  and  also  its 
shares  is  not  double;  Memphis  v.  Home  Ins.  Co.,  91  Tenn.  563,  19  S.  W. 
1043,  holding  that  exemption  did  not  extend  to  shares  of  stock. 

What  is  included  in  exemption  of  capital  stock  of  corporation  from 
taxation.    Note,  4  Ann.  Oas.  89. 

Tax  on  capital  stock  of  corporations.    Note,  58  L.  E.  A.  622,  593. 
594. 

Taxation  of  corporate  franchises.    Note,  57  L.  B.  A.  97. 

Corporate  taxation  as  affected  by  contract  clause  in  Federal  Con- 
stitution.   Note,  60  L.  R.  A.  39,  86,  88. 

Constitutional  equality  as  to  corporate  taxation.    Note,  60  L.  R.  A. 
366,367. 

Miscellaneous.  Cited  in  Miller  v.  Illinois  Cent.  R.  Co.,  168  Fed.  985, 
action  for  injuries  under  Federal  Employers'  Liability  Act,  not  involv- 
ing construction  of  act,  was  not  removable ;  Tennessee  v.  Union  &  Plant- 
ers '  Bank,  152  U.  S.  460,  88  L.  Ed.  514,  14  Sup.  Ct.  656,  and  Arkansas 
V.  Kansas  etc.  Coal  Co.,  96  Fed.  355,  to  point  that  case  is  removable 
if  record  shows  either  party  claims  a  right  under  *the  Constitution  and 
laws  of  United  States. 

* 
117  U.  a  139-150,  29  L.  Ed.  833,  6  Sup.  Ot.  659,  TENNESSEE  T.  WHIT- 
WOBTH. 

Taxing  power  of  State  is  ne:v6r  presumed  relinquished. 
Approved  in  Memphis  v.  Memphis  City  Bank,  91  Tenn.  580,  19  S.  W. 
1046,  following  rule;  Memphis  v.  Home  Ins.  Co.,  91  Tenn.  562, 19  S.  W. 
1043,  holding  exemption  did  not  extend  to  shares  of  stock;  Dow  v* 
Northern  R.  R.  Co.,  67  N.  H.  49,  36  Atl.  535,  arguendo. 

Grant  of  another  corporation's  rights,  etc.,  carries  a  tax  exemption,  not- 
withstanding Tennessee  Constitution. 

Approved  in  State  Board  of  Assessors  v.  Morris  etc.  R.  R.  Co.,  49 
N.  J.  L.  207,  7  Atl.  832,  following  rule;  Phoenix  Ins.  Co.  v.  Tennessee, 
161  U.  S.  179,  181,  40  L.  Ed.  662,  663,  16  Sup.  Ct.  473,  474,  confining 
exemption  to  line  defined  in  charter  of  first  corporation;  Citizens'  Bank 
iv.  Board  of  Assessors,  54  Fed.  76,  holding  that  exemption  from  taxation 
followed  extension  of  charter;  United  States  v.  Stanford,  70  Fed.  359, 
363,  17  C.  C.  A.  143,  holding  there  was  a  waiver  of  individual  liability 
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of  stockholders;  Buchanan  v.  Knoxville  etc.  B.  Co.,  71  Fed.  338,  18 
C.  C.  A.  122,  arguendo. 

Distinguished  in  Rochester  Ry.  Co.  v.  City  of  Rochester,  205  U.  S.  250, 
51  L.  Ed.  790,  27  Sup.  Ct.  469,  where  street  railroad  was  incorporated 
under  laws  imposing  liability  for  street  pavement,  fact  that  it.  acquires 
all  stock  of  another  street  railroad,  which  is  thereby  dissolved,  does  not 
transfer  to  it  such  railroad's  exemption  from  street-paving  tax;  Keokuk 
etc.  R.  R.  Co.  V.  Missouri,  152  U.  S.  311,  38  L.  Ed.  455,  14  Sup.  Ct.  596, 
holding  a  new  company  was  formed  from  date  of  consolidation,  and 
exemption  did  not  pass;  Adams  v.  Yazoo  etc.  R.  Co.,  77  Miss.  194,  60 
L.  R.  A.  33,  ^  South.  209,  210,  211,  24  South.  318,  28  South.  956,  where 
there  was  a  mere  merger;  Memphis  v.  Phoenix  etc.  Ins.  Co.,  91  Tenn. 
572,  19  S.  W.  1045,  holding  grant  of  "rights  and  privileges"  did  not 
carry  exemption  from  taxation. 

Right  of  legislature  to  repeal  exemption  from  taxation  in  corporate 
charter.    Note,  13  Ann.  Oas.  686. 

Corporation,  consolidated,  presumably  has  powers,  privileges,  restrictiona 
and  liabilities  of  predecessors. 

Approved  in  Yazoo  &  M.  V.  R.  R.  Co.  v.  Adams,  180  U.  S.  20,  45  L.  Ed. 
406,  21  Sup.  Ct.  247,  holding  consolidation  of  railroads  enjoying  tax 
exemption  was  new  grant  of  corporate  franchises  within  Miss.  Const. 
1890,  §  180,  and  subject  to  taxation  thereunder ;  Lehigh  Valley  R.  Co.  v. 
Comar,  151  Fed.  561,  81  C.  C.  A.  39,  where  cause  of  action  was  barred 
against  railroad  before  defendant  succeeded  to  its  rights,  liabilities, 
property  and  privileges,  one-year  limitation  inured  to  defendant's  benefit 
by  virtue  of  consolidation;  Bancroft  v.  Wicomico  County  Commrs.,  121 
Fed.  880,  holding  Md.  Code  Pub.  Gen.  Laws,  art.  XXIII,  providing  mort- 
gage purchaser  may  form  new  corporation  to  possess  powers  and  im- 
munities of  old,  passes  tax  exemption ;  In  re  Cooley  's  Estate,  186  N.  Y. 
227,  10  L.  E.  A.  (N.  S.)  1010,  78  N.  E.  941,  where  New  York  and  Massa- 
chusetts corporations  consolidate  and  there  *was  but  single  issue  of 
stock,  stock  of  nonresident  should  be  taxed  by  regarding  each  corpora- 
tion as  owning  property  within  its  State;  Natchez  etc.  R.  R.  Co.  v.  Lam- 
bert, 70  Miss.  790,  13  South.  35,  following  rule;  Africa  v.  Board  of 
Mayor  etc.  of  Knoxville,  70  Fed.  739,  holding  consent  of  city  not  termin- 
ated by  extinguishment  of  companies;  Langhorne  v.  Richmond  R.  Co., 
91  Va.  374,  22  S.  E.  161,  holding  consolidated  corporation  may  be  sued 
for  liabilities  of  old. 

Distinguished  in  Wright  v.  Georgia  R.  R.  &  Banking  Co.,  216  U.  S. 
436,  54  L.  Ed.  557,  30  Sup.  Ct.  242,  holding  railroad  consolidation  did 
not  extend  immunity  from  taxation  to  new  property  acquired;  Keokuk 
etc.  R.  R.  Co.  V.  Missouri,  152  U.  S.  307,  38  L.  Ed.  454,  14  Sup.  Ct.  594, 
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holding  a  new  company  was  formed  from  date  of  consolidation,  and 
exemption  did  not  pass. 

Effects  of  the  consolidation  of  corporations.    Note,  89  Am.  St.  Rep. 
626,  6S8. 

Right  of  corporations  to  consolidate.    Note,  52  L.  R.  A.  369. 

Miscellaneous.  Cited  in  Shellenbarger  v.  Fewel,  34  Okl.i  83,  124  Pac. 
619;  action  to  quiet  title  to  Indian  allotment  was  not  removable  because 
interpretation  of  Creek  laws  of  descent  were  involved;  Tennessee  v. 
Union  &  Planters'  Bank,  152  U.  S.  460,  88  L.  Ed.  514,  14  Sup.  Ct.  656, 
on  removal  question.  ^ 

117  U.  8.  151-180,  29  L.  Ed.  845,  6  Sup.  Ot.  670,  VAN  BBOGKLIN  ▼.  STATE 
OF  TENNESSEE. 

United  States  may  take  for  public  uae  under  eminent  domain,  paying 
just  compensation. 

Approved  in  Haeussler  v.  City  of  St.  Louis,  205  Mo.  687,  103  S.  W. 
1042,  under  act  of  Congress  authorizing  city  of  St.  Louis  to  build  inter- 
state bridge  and  to  exercise  right  of  eminent  domain  to  secure  land 
for'  approaches,  and  under  city  charter  authorizing  it  to  acquire  prop- 
erty outside  its  limits  and  issue  bonds  for  construction  of  improve- 
ments, city  was  authorized  to  construct  bridge  across  Mississippi  River 
and  issue  bonds  therefor;  Ryan  v.  United  States,  136  U.  S.  81,  84  L.  Ed. 
452,  10  Sup.  Ct.  918,  following  rule;  Cherokee  Nation  v.  Southern  Kan- 
sas Ry.  Co.,  136  U.  S.  656,  34  L.  Ed.  302,  10  Sup.  Ct.  970,  holding  rail- 
road could  take  private  property  for  right  of  way;  Luxton  v.  North 
River  Bridge  Co.,  153  U.  S.  530,  88  L.  Ed.  810,  14  Sup.  Ct.  892,  holding 
United  States  could  take  private  land  to  build  bridge  across  navigable 
stream;  United  States  v.  Certain  Tract  of  Land,  67  Fed.  871,  holding 
United  States  could  not  take  land  for  national  cemetery  at  Gettysburg; 
Abbott  V.  New  York  etc.  R.  R.  Co.,  145  Mass.  453,  holding  right  of  emi- 
nent domain  granted  to'  domestic  corporation  might  pass  to  foreign 
corporation,  its  successor. 

Ordinance  of  1787  had  no  force  in  any  State  after  its  admission,  any 
more  than  other  acts  of  Congress. 

Approved  in  Christianson  v.  King  County,  239  U.  S.  364,  60  L.  Ed. 
882,  36  Sup.  Ct.  118,  Washington  territorial  legislature  under  act  o^ 
Congress  having  authority  to  provide  for  escheat  on  failure  of  heirs 
^uld  provide  as  to  tribunal  having  jurisdiction,  and  probate  court  could 
•decree  escheat  upon  determining  there  were  no  heirs;  Coyle  v.  Smith, 
21  U.  S.  573,  95  L.  Ed.  860,  31  Sup.  Ct.  688,  holding  Oklahoma  legis- 
lature has  power  to  change  seat  of  government  and  to  appropriate 
money  therefor,  notwithstanding  provisions  to  contrary  in  Enabling 


337    VAN  BROCKtIN  v.  STATE  OF  TENNESSEE.     117  U.  S.  151-180 

Act;  United  States  v.  United  States  Express  Co.,  190  Fed.  1010,  hold- 
ing nonintercouise  act  forbidding  introduction  of  liquor  into  Indian 
Territory  was  no  longer  in  force  after  Oklahoma  was  admitted  as  State, 
and  granting  mandamus  to  compel  express  company  in  Arkansas  to 
accept  shipment  of  liquor  in  interstate  commerce  to  consignee  in  that 
part  of  Oklahoma;  State  v.  Edmondson,  89  Ohio  St.  110,  Ann*  Oas. 
1915D,  934,  52  L.  E.  A.  (N.  S.)  306,  105  N.  E.  274,  act  of  General 
Assembly  levying  taxes  for  State  highway  is  valid;  State  v.  Boone, 
84  Ohio  St.  359,  Ann.  Oas.  1912C,  683,  39  L.  B.  A.  (N.  S.)  1015,  95 
N.  E.  927,  holding  act  providing  for  registration  of  births  and  deaths 
in  Ohio,  so  far  as  relating  to  physician  or  midwife  in  confinement  cases, 
were  void  as  arbitrary  exercise  of  police  power;  Sands  v.  Manistee  etc. 
Imp.  Co.,  123  U.  S.  296,  31  L.  Ed.  152,  8  Sup.  Ct.  117,  and  People  v. 
Thompson,  155  111.  473,  40  N.  E.  313,  both  following  rule ;  Illinois  v.  Illi- 
nois etc.  R.  Co.,  33  Fed.  754,  755,  holding  State  could  fix  line  beyond 
which  docks  could  not  be  built;  dissenting  opinion  in  Scranton  v. 
Wheeler,  179  U.  S.  182,  45  L.  Ed.  144,  21  Sup.  Ct.  64,  majority  holding 
erection  of  pier  by  United  States  on  land  submerged  by  navigable  water 
to  improve  navigation  gives  owner  of  such  land  no  action  against  govern- 
ment. 

Effect  of  Ordinance  of  1787  on  States  carved  out  of  Northwest  Ter- 
ritory.   Note,  Ann.  Oas.  1915D,  952. 

Effect  of  admission  of  State  into  the  Union  upon  Ordinance  of  1787. 
Note,  52  L.  B.  A.  (N.  S.)  312. 

Disposition  of  public  lands  lies  wholly  with  Congress. 
Approved  in  Hallowell  v.  United  States,  221  U.  S.  324,  55  L.  Ed.  753, 
31  Sup.  Ct.  587,  holding  United  States  may  prohibit  sale  of  intoxicating 
liquors  upon  land  of  Indian  allotments  held  in  trust;  Utah  Power  etc. 
Co.  V.  United  States,  230  Fed.  336,  337,  338,  under  constitutional  power 
of  Congress  to  make  all  needful  rules  and  regulations  for  property  be- 
longing to  United  States  and  Enabling  Act  of  Utah,  disclaiming  title 
to  unappropriated  public  lands,  disposition  of  such  lands  remained  in 
United  States,  and  private  rights  could  not  be  acquired  under  State's 
power  of  eminent  domain;  United  States  v.  Midway  Northern  Oil  Co., 
216  Fed.  804,  holding  power  to  withdraw  petroleum  lands  from  entry 
is  vested  solely  in  Congress,  and  President  had  no  authority  to  withdraw 
from  entry  three  million  acres  of  land  in  California  and  Wyoming;  Wise- 
man V.  Eastman,  21  Wash.  175,  57  Pac.  401,  holding  decision  of  United 
States  Land  Department  could  not  be  reviewed;  dissenting  opinion  in 
United  States  v.  Midwest  Oil  Co.,  236  U.  S.  488,  59  L.  Ed.  687,  35  Sup. 
Ct.  309,  majority  holding  President  had  power  to  make  order  withdraw- 
ing oil  lands  from  private  acquisition,  and  settlement  made  while  order 
was  in  force  was  void, 
Xin— 22 
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State  taxing  laws  do  not  include  State  or  mnnicipal  property,  althoiu^ 
not  in  terms  exempt. 

Approved  in  Springville  v.  Johnson,  10  Utah,  355,  37  Pac.  577,  hold- 
ing lands  of  municipality  were  exempt. 

Distinguished  in  South  Carolina  v.  United  States,  199  U.  S.  452, 
50  L..£d.  266,  26  Sup.  Ct.  110,  government  may  exact  prior  revenue 
license  from  State  liquor  dispensing  agent. 

United  States  property  Is  exempt  from  State  taxation. 
Approved  in  Light  v.  United  States,  220  U.  S,  536,  66  L.  Ed.  574, 
31  Sup.  Ct.  485,  holding  United  States  is  entitled  to  injunctive  relief 
against  owner  of  cattle  grazing  on  forest  reservation,  although  it  has 
not  complied  with  local  fence  laws;  United  States  v.  Rickert,  188 
U.  S.  438,  47  L.  Ed.  536,  23  Sup.  Ct.  480,  holding  permanent  improve- 
ments, personal  property  used  in  cultivation  of  lands  allotted  by  United 
States  to  Indians,  government  holding  in  trust,  not  taxable;  Steams 
V.  Minnesota  ex  rel.  Marr,  179  U.  S.  242,  250,  45  L.  Ed.  173,  176,  21 
Sup.  Ct.  80,  83,  upholding  under  Minn.  Const.,  art.  IX,  §§1,  3,  requir- 
ing taxation  of  all  property,  contracts  of  State  exempting  railroads 
from  taxes  until  certain  earnings  made;  United  States  v.  Thurston 
County,  143  Fed.  289,  74  C.  C.  A.  425,  proceeds  of  sales  of  lands 
allotted  to  Indians  under  act  of  1882,  by  Indian  heirs  of  allottees, 
which  have  been  deposited  in  bank  under  direction  of  Interior  De- 
partment, are  exempt  from  State  taxation;  Pumell  v.  Page,  128  Fed. 
496,  holding  under  act  of  1888,  making  two  thousand  dollars  Federal 
jurisdictional  amount.  Circuit  Court  has  no  jurisdiction  to  enforce 
eighty-dollar  tax  on  district  judge's  salary,  though  clouding  title;  Bel- 
cher V.  Harr,  94  Ark.  224,  126  S.  W.  716,  where  swamp-lands  belonging 
to  State  are  fully  paid  for  and  certificates  issued,  they  become  subject 
to  taxation  from  date  of  issuance  of  certificates,  regardless  of  issuance 
of  patents;  Hibben  v.  Malone,  85  Ark.  588,  109  S.  W.  1009,  purchaser 
receiving  certificate  from  State  for  swamp-lands  prior  to  State's  patent 
from  Federal  government  obtains  equitable  title,  and  statute  of  limita- 
tions runs  against  holder  of  such  title;  Penick  v.  Foster,  129  6a.  221, 
12  AiUL  Oaa.  346,  12  L.  B.  A.  (N.  S.)  1159,  58  S.  £.  775,  holding  bonds 
issued  by  municipal  corporation  of  this  State  m  hands  of  resident  are 
not  taxable  by  State  or  county;  Town  of  Canaan  v.  Enfield  Village 
Fire  District,  74  N.  H.  527,  70  Atl.  252,  property  of  fire  district  used 
for  waterworks,  exempt  under  State  law,  cannot  be  taxed  by  town  in 
which  it  is  located;  Mosely  v.  State,  115  Tenn.  60,  86  S.  W.  716,  in- 
terest on  United  States  bonds  is  not  taxable  by  State  in  hands  of  bond- 
holder; United  States  v.  William  R.  Trigg  Co.,  115  Va.  277,  78  S.  E. 
544,  United  States  need  not  comply  with  State  registry  laws  in  order 
to  obtain  priority  of  lien  for  advances  i^ainst  vessels  under  construe- 
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tion  for  goyemment  over  contractor's  general  creditors;  State  v.  Sno- 
homish County,  71  Wash.  321,  128  Pac.  668,  certificates  for  taxes  con- 
stitute no  valid  and  enforceable  lien  upon  property  passing  to  State 
prior  to  levy  of  tax,  but  are  merely  cloud  on  title  which  should  be 
removed;  Copp  v.  State,  69  W.  Va.  443,  36  L.  B.  A.  (N.  S.)  669,  71 
S.  E.  582,  where  United  States  sells  land  used  for  governmental  pur- 
poses to  private  x>ersons,  but  retains  title  to  secure  purchase  price, 
State  cannot  tax  land  so  long  as  such  lien  remains  unsatisfied;  Olds  v. 
Little  Horse  Creek  Cattle  Co.,  22  Wyo.  351,  140  Pac.  1009,  where  State 
retains  lien  for  purchase  price  of  school  lands,  such  land  may  not  be 
taxed  as  land,  though  purchaser's  interest  may  be  taxed,  as  sale  for 
delinquent  taxes  might  destroy  State's  interest;  dissenting  opinion  in 
South  Carolina  v.  United  States,  199  U.  S.  466,  467,  468,  471,  60  L.  Ed, 
272,  274,  26  Sup.  Ct.  110,  majority  holding  government  may  exact  liquor 
revenue  tax  from  State  liquor  dispensing  agent;  Wisconsin  Central 
B.R.  Co.  V.  Price  County,  133  U.  S.  504,  33  L.  Ed.  692,  10  Sup.  Ct. 
344,  and  Bannon  v.  Burnies,  39  Fed.  898,  899,  both  following  rule; 
United  States  v.  Nashville  etc.  Ry.  Co.,  118  U.  S.  126,  30  L.  Ed.  88,  6 
Sup.  Ct.  1009,  holding  statute  of  limitations  did  not  run  against  bonds 
held  by  United  States  in  trust  for  Indians;  Pollock  v.  Farmers'  etc. 
Trust  Co.,  157  U.  S.  584,  89  L.  Ed.  819, 15  Sup.  Ct.  691,  holding  invalid, 
tax  on  interest  on  municipal  bonds;  Central  etc.  R.  R.  Co.  v.  California, 
162  U.  S.  125,  40  L.  Ed.  916,  16  Sup.  Ct.  779,  holding  State  may  tax 
property  of  corporation,  an  agent  of  United  States;  Southern  Pac,  R. 
Co.  V.  Stanley,  49  Fed.  265,  it  would  be  inequitable  to  regard  one  as 
owner  for  purposes  of  taxation,  and  not  for  purpose  of  enforcing  his 
rights;  United  States  v.  Devereux,  90  Fed.  186,  32  C.  C.  A.  564,  prop- 
erty claimed  by  United  States  as  cestui  que  trust  is  not  subject  to 
statute  of  limitations;  United  States  v.  Bell  Telephone  Co.,  167  U.  S. 
265,  42  L.  Ed.  168,  17  Sup.  Ct.  820,  United  States  v.  Bee,  54  Fed.  114, 
4  C.  C.  A.  219,  and  United  States  v.  Willamette  etc.  Road  Co.,  54  Fed. 
810,  all  holding  defense  of  laches  is  not  applicable  to  United  States; 
'Nichols  V.  Council,  51  Ark.  33,  14  Am.  St  Rep.  22,  9  S.  W.  306,  holding 
statute  of  limitations  will  not  run  in  favor  of  entryman's  grantee  while 
title  remains  in  the  government;  Ex  parte  Gaines,  56  Ark.  230, 19  S.  W. 
602,  holding  lessee  of  land  of  United  States  subject  to  State  taxation; 
State  V.  Burk,  63  Ark.  58,  37  S.  W.  407,  holding  statute  of  limitations 
was  no  defense  to  action  by  State  to  foreclose  mortgage  security  for 
school  funds;  Davis  v.  Magoun,  109  Iowa,  308,  80  N.  W.  429,  holding 
land  was  taxable  from  time  of  reinstatement  of  canceled  entry;  State 
▼.  Central  Pac.  R.  R.  Co.,  21  Nev.  269,  30  Pac.  692,  holding  unsurveyed 
lands  not  taxable;  Howard  Sav.  Inst.  v.  Newark,  63  N.  J.  L.  549,  44 
Atl.  655,  holding  United  States  securities  not  taxable;  Jackson  v.  La 
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Moure  County,  1  N.  D.  238,  46  N.  W.  449,  holding  indemnity  lands 
were  not  taxable  until  selected;  Tyler  v.  Cass  County,  1  N.  D.  382,  48 
N.  W.  233,  holding  lands  upon  which  United  States  had  lien  for  survey 
fee  were  not  taxable;  Duncan  v.  Newcomer,  9  S.  D.  377,  69  N.  W.  581, 
until  new  proof  of  homestead  entry  was  made,  land  was  not  taxable; 
dissenting  opinion  in  Pollock  v.  Farmers'  Loan  &  Trust  Co.,  158  U.  S. 
666,  693,  89  L.  Ed.  1135,  1145,  15  Sup.  a.  931,  942,  majority  holding 
income  tax  invalid;  Frost  v.  Spitley,  121  U.  S.  556,  80  L.  Ed.  1012,  7 
Sup.  Ct.  1131,  arguendo. 

Distinguished  in  Hibernia  Savings  etc.  Society  v,  San  JFrancisco,  200 
U.  S.  314,  50  L.  Ed.  496,  26  Sup.  Ct.  265,  United  States  treasury  checks 
for  interest  on  government  bonds,  intended  for  immectiate  payment, 
are  taxable  by  State  in  hands  of  owner;  Edwards  etc.  Construction  Co. 
V.  Jasper  Co.,  117  Iowa,  375,  94  Am.  St.  Rep.  801,  90  N.  W.  1009,  hold- 
ing under  McClain's  Code  Iowa,  §  1271,  exempting  county  property 
used  entirely  for  public  purposes,  city  property  used  by  county  for 
public  purposes  not  exempt. 

Exemption  from  taxation  or  assessment  of  lands  owned  by  govern- 
mental bodies  or  in  which  they  have  an  interest.  Note,  182 
Am.  St.  Bep.  294,  295,  809,  881,  849. 

Maxim  "Nulliun  tempus  occurrit  regi."  Note,  101  Am.  St^  Rep. 
182. 

Federal  taxation  of  instrumentalities  of  State  governments.  Note, 
4  Ann.  Oas.  748. 

Exemption  of  public  property  from  taxation.  Note,  22  E.  R.  0. 
446. 

United  States,  acquiring  land  at  tax  sale^  may  not  be  taxed  by  State,  as 
respects  It. 

Approved  in  United  States  v.  Insley,  130  U.  S.  265,  82  L.  Ed.  969,  9 
Sup.  Ct.  485,  holding  United  States  holds  right  of  redemption  for  pub- 
lic purposes;  Graff  v.  Ackerman,  38  Neb.  723,  57  N.  W.  513,  holdings 
land  purchased  from  government  not  taxable  before  issuance  of  patent. 

117  U.  8. 180-197,  29  L.  Ed.  839,  6  Sup.  Ct.  686,  GEAFFAM  ▼.  BURGESS. 

Party  misled,  and  lulled  Into  secuxlty,  so  as  to  prevent  her  txoja.  redeem- 
ing, may  have  extra  time. 

Approved,  in  Eddy  v.  Eddy,  168  Fed.  600,  93  C.  C.  A.  586,  where 
executor  fraudulently  secured  from  widow  election  to  take  under  will 
and  release  statutory  estate,  year  within  which  widow  was  required  to 
elect  does  not  begin  to  run  until  time  of  discovery  of  fraud;  Bunting 
V.  Haskell,  152  Cal.  430,  93  Pac.  Ill,  in  action  to  redeem  real  prop- 
erty after  statutory  period  had  expired,  decree  that  plaintiffs  were  en- 
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titled  to  redeem  within  thirty  days  upon  payment  of  certain  sum  was 
subject  to  right  of  appeal,  and  plaintiffs  could  not  compel  waiver  of 
this  right  by  tender,  and  after  affirmance  of  decree  plaintiff's  right 
still  existed,  but  was  lost  by  refusal  to  pay  money  in  compliance  with 
decree;  Hamilton  v.  Hamilton,  51  Mont.  629,  164  Pac.  724,  where  fore- 
closure sale  took  place  April  28,  1909,  but  certificate  issued  to  purchase 
and  duplicate  filed  with  county  clerk  recited  that  sale  took  place  June 
16,  1909,  right  to  redeem  was  extended  to  June  16,  1910;  Murphy  v. 
Teutsch,  22  N.  D.  104,  Ann,  Caa.  1913E,  1185,  S5  L.  B.  A.  (N.  S.)  11S9, 
132  N.  W.  436,  acceptance  of  partial  payment  by  purchaser  at  execu- 
tion sale  prior  to  expiration  of  statutory  period  of  redemption  operates 
as  waiver  of  right  to  enforce  forfeiture,  and  owner  may  redeem  after 
expiration  of  year;  Mohney  v.  Ellis,  69  Wash.  649,  125  Pac.  1034,  pur- 
chaser at  mortgage  foreclosure  sale  is  estopped  to  deny  right  of  re- 
demption for  benefit  of  minors,  though  proceedings  to  redeem  were  not 
taken  as  code  required,  where  noncompliance  was  induced  by  his  agree- 
ment to  assign  certificate  of  sale  and  make  quitclaim  deed;  Power  v. 
Larabee,  3  N.  D.  509,  44  Am.  St.  Rep.  581,  57  N.  W.  791,  Schroeder  v. 
Young,  161  U.  S.  345,  40  L.  Ed.  727,  16  Sup.  Ct.  516,  allowing  relief, 
notwithstanding  statutory  x>eriod  for  redemption  had  expired;  Young 
V.  Schroeder,  10  Utah,  172,  37  Pac.  256,  setting  aside  execution  sale. 

Right  to  redeem  from  judicial  sale  after  expiration  of  statutory 
period.    Note,  Ann.  Oas.  191SE,  1189. 

Judicial  sale  wlU  not  be  set  aside  for  inadequacy  unless  so  great  as  to 
shock  conscience. 

Approved  in  Morrison  v.  Burnette,  154  Fed.  625,  83  C.  C.  A.  391, 
decree  confirming  judicial  sale  of  Indian  allotment  could  not  be  avoided 
for  inadequacy  of  price  without  fraud  at  instance  of  oil  and  gas  com^ 
pany  seeking  to  make  higher  bid ;  Kessler  &  Co.  v.  Ensley  Co.,  141 
Fed.  155,  upholding  validity  of  purchase  of  lands  by  former  director ; 
Sturgiss  v.  Corbin,  141  Fed.  3,  72  C.  C.  A.  179,  refusing  to  set  aside 
auction  sale  of  bankrupt's  property  under  order  of  court  merely  be- 
cause unsuccessful  bidder  makes  advance  offer  of  four  per  cent;  Files 
v.  Brown,  124  Fed.  139,  140,  59  C.  C.  A.  403,  refusing  to  set  aside  for 
inadequacy  sale  of  judgment  for  twenty-five  dollars,  where  receiver 
was  ignorant  of  collaterals  pledged  to  secure  judgment  which  might 
have  brought  three  thousand  two  hundred  dollars;  Blanks  v.  Farmers' 
Loan  etc.  Trust  Co.,  122  Fed.  851,  59  C.  C.  A.  59,  holding  opinions  by 
affiants  that  higher  price  possible  insufficient  to  set  aside  mortgage  sale 
for  inadequacy;  Barstow  v.  Beckett,  122  Fed.  145,  allowing  redemp- 
tion by  decedent's  heirs  of  tracts  of  land  worth  twenty-nine  thousand 
dollars  a^regate,  sold  on  judicial  sales  for  eighteen  hundred  and 
thirty-five  dollars  to  creditors  and  by  them  resold;  In  re  Ethier,  118 
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Fed.  108,  refusing  to  set  aside  sale  on  ground  of  subsequent  better 
offer;  Fahmey  v.  Kelly,  102  Fed.  413,  setting  aside  sale  of  stock  under 
attachment  where  creditor  purchased  for  one  thousand  dollars  stock 
worth  two  hundred  thousand  dollars,  applying  it  on  debt  of  twelve 
thousand  dollars;  Fidelity  &  Deposit  Co.  v.  Roanoke  St.  R.  Co.,  98 
Fed.  476,  upholding  agreement  between  bondholders  of  corporation  con- 
templating purchase  on  foreclosure  to  protect  common  interests  where 
competition  not  prevented;  Bethea  v.  Bethea,  136  Ala.  586,  34  South. 
28,  refusing  to  set  aside  sale  of  realty  at, public  auction  fairly  con- 
ducted for  nine  thousand  five  hundred  dollars,  real  estate  agents  valu- 
ing  land  at  eleven  thousand  dollars  to  sixteen  thousand  six  hundred 
and  fifty  dollars;  Steinfeld  v.  Nielsen,  12  Ariz.  404,  100  Pac.  1103,  and 
Steinfeld  v.  Nielsen,  15  Ariz.  449,  139  Pac.  890,  both  reversing  decree 
setting  aside  sale  of  mining  stock  for  inadequacy  of  price,  where  in- 
adequacy was  not  BO  gross  as  to  shock  conscience  and  create  conclusive 
presumption  of  fraud;  George  v.  Norwood,  77  Ark.  219,  91  S.  W.  558, 
refusing  to  set  aside  judicial  sale  for  four  thousand  dollars,  where 
advance  bid  of  five  thousand  dollars  made;  Hunt  v.  Whitehead,  19 
App.  D.  C.  126,  reversing  order  ratifying  sale  of  real  estate  under  fore- 
closure decree  on  condition,  where  mortgagor  was  misled  and  sur- 
prised at  failure  of  negotiation  at  last  minute  for  loan  to  make  pay- 
ment on  mortgage  debt,  and  persons  intending  to  bid  did  not  attend 
sale,  having  been  informed  that  it  was  postponed;  Fidelity  Trust  etc. 
Co.  V.  Mobile  etc.  Ry.  Co.,  54  Fed.  28,  Fidelity  Ins.  etc.  Co.  v.  Roanoke 
Iron  Co.,  84  Fed.  755,  Magann  v.  Segal,  92  Fed.  256,  257,  258,  259,  262, 
34  C.  C.  A.  323,  Hudgins  v.  Morrow,  47  Ark.  518,  2  S.  W.  105,  Carden 
V.  Lange,  48  Ark.  219,  3  Am.  St.  Rep.  229,  2  S.  W.  710,  and  Phillips  v. 
Pullen,  45  N.  J.  Eq.  836,  18  Atl.  851,  all  following  rule;  Pewabic  Min- 
ing Co.  V.  Mason,  145  U.  S.  367,  SB  L.  Ed.  738,  12  Sup.  Ct.  892,  refus- 
ing to  set  aside  sale;  Schrocder  v.  Young,  161  U.  S.  340,  40  L.  Ed.  725, 
16  Sup.  Ct.  514,  setting  aside  sale;  Colonial  etc.  Mortgage  Co.  v.  Sweet, 
65  Ark.  154,  67  Am.  St.  Rep.  912,  45  S.  W.  60,  holding  mortgagee  could 
not  have  sale  set  aside  upon  offer  of  a  larger  bid. 

Distinguished  in  Central  Trust  Co.  v.  Gate  City  Electric  Street  Ry. 
Co.,  96  Iowa,  651,  65  N.  W.  984,  holding  bidder  at  foreclosure  sale 
eould  not  object  to  resale  because  of  inadequacy  of  price. 

Judicial  sale  will  be  set  aside  for  gross  inadeiiaacy,  sliockijig  the  con- 
science, unfairness  practiced  or  surprise. 

Approved  in  Macfarlane  v.  Macfarlane,  50  Fla.  580,  39  South.  998, 
setting  aside  master's  sale,  of  which  notice  published  in  distant  news- 
paper, though  several  papers  published  at  place  of  sale  and  price  ob- 
tained grossly  inadequate ;  Schroeder  v.  Toung,  161  U.  S.  338,  40  L.  Ed. 
724,  16  Sup.  Ct.  514,  following  rule;  Detwiler  v.  Schultheis,  122  Ind. 
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166,  23  N.  E.  712,  upholding  sufficiency  of  cross-complaint  to  quiet 
title;  Power  v.  Larabee,  3  N.  D.  608,  44  Am.  St.  Rep.  580,  57  N.  W.  790, 
setting  aside  sale,  where  right  of  redemption  was  injuriously  interfered 
with;  Horse  Springs  Cattle  Co.  v.  Sehofield,  9  N.  M.  142,  49  Pac.  956, 
setting  aside  receiver's  sale,  where  purchaser  enjoyed  an  unconscion- 
able advantage  through  mistake;  Toung  v.  Schroeder,  10  Utah,  167,  37 
P«c.  254,  setting  aside  execution  sale;  Davenport  v.  Moore,  74  Fed.  953, 
arguendo. 

Gross  inadequacy  requires  very  sliglit  additional  drcuznstances  of  un- 
f aimees,  to  constitute  fraud. 

Approved  in  Ballentyne  v.  Smith,  205  U.  S.  290,  51  L.  Ed.  807,  27 
Sup.  Ct.  527,  sale  under  foreclosure  of  valuable  property  worth  at  least 
seven  times  amount  of  bid  should  not  be  confirmed  in  face  of  adverse 
report  by  master  and  trial  court;  American  Car  &  Foundry  Co.  v.  Mer- 
chants' Despatch  Transp.  Co.,  216  Fed.  910,  holding  evidence  insuffi- 
cient to  entitle  patentee  to  rescission  of  assignment  of  patents  for  rail- 
way car  under-frames  on  ground  that  they  were  obtained  by  fraud  and 
deceit ;  Brophy  v.  Kelly,  211  Fed.  31,  128  C.  C.  A.  382,  vacating  sale  of 
property  for  six  hundred  and  seventy-six  dollars  under  judgment  fore- 
closing vendor's  lien  on  property  worth  thirty-five  thousand  dollars,  as 
collusive  and  fraudulent;  Layton  v.  Rhode  Island  Hospital  Trust  Co., 
205  Fed.  277,  125  C.  C.  A.  263,  vacating  judicial  sale  for  inadequacy 
of  price  coupled  with  improper  conduct  of  purchaser's  attorney;  McCoy 
V.  Brooks,  9  Ariz.  160,  80  Pac.  366,  act  of  sheriff  in  selling  more  prop- 
erty than  is  necessary,  or  in  refusing  to  accept  from  defendant  pay- 
ment of  amount  of  judgment  and  cost,  is  ground  for  vacating  sale; 
Odell  V.  Cox,  151  Cal.  74,  90  Pac.  196,  where  property  worth  two  thou- 
sand dollars  was  sold  at  execution  sale  to  creditor  for  twenty-^ix  dol- 
lars and  fifty  cents,  and  execution  debtor's  ignorance  of  levy  and  sale 
was  excusable,  sale  will  be  vacated,  though  statutory''  notice  of  sale 
was  given;  Shipley  v.  Shamwell,  41  App.  D.  C.  273,  Ann.  Oas,  1915A, 
1148,  inadequacy  of  one  hundred  dollars  as  purchase  price  of  land  worth 
twelve  hundred  and  forty  dollars,  sold  under  execution,  together  with 
fact  that  appraisers  estimated^  only  value  of  land  without  improve- 
ments, is  sufficient  to  warrant  vacation  of  sale;  Hart  v.  Hines,  10  App. 
D.  C.  375,  376,  vacating  sale  of  property  worth  one  thousand  dollars  to 
twelve  hundred  dollars  for  one  hundred  and  forty-five  dollars  where 
there  were  other  circumstances  of  unfairness ;  Benter  v.  Patch,  7  Mackey 
(D.  C),  595,  596,  sale  of  real  estate  at  price  so  grossly  inadequate  as  to 
shock  moral  sense,  accompanied  by  fraud,  will  be  set  aside;  Jonas  v. 
Weires,  134  Iowa,  55,  111  N.  W.  456,  holding  execution  sale  of  undi- 
vided one-fourth  remainder  interest  of  jud«^ment  creditor  in  tract  of 
Land  for  twenty-two  dollars,  amount  of  judgment  and  costs,  does  not 
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show  fraud,  though  such  interest  was  worth  two  thousand  dollars; 
Wyandotte  State  B^nk  v.  Murray,  84  Kan.  530,  114  Pac.  849,  aflfirming 
order  setting  aside  sale  upon  condition  that  appellees  deposit  in  court 
within  twenty  days  amount  of  judgment  and  costs  as  bid  for  property 
sold;  Mangold  v.  Bacon,  237  Mo.  520,  141  S.  W.  657,  equity  sets  aside 
sheriff's  sale  for  taxes  for  twelve  dollars  and  fifty  cents  of  land  worth 
twelve  hundred  dollars  without  taxpayer's  knowledge;  State  v.  Innes, 
137  Mo.  App.  427,  118  S.  W.  1170,  execution  sale  should  be  set  aside 
nrhere  attorney  believed  he  was  to  be  notified  by  sheriff  and  did  not 
make  inquiry  or  watch  for  advertisement  of  sale  made  for  inadequate 
price;  Las  Vegas  Ry,  &  Power  Co.  v.  Trust  Co.,  15  N.  M.  649,  110  Pac. 
861,  where  purchaser  at  judicial  sale  purchased  in  good  faith,  court 
setting  aside  sale  for  inadequacy  of  price  and  misrepresentations  of 
other  will  only  do  so  on  terms;  In  re  Superintendent  of  Banks,  207 
N.  Y.  16,  100  N.  E.  429,  court  refuses  to  set  aside  sale  by  bank  superin- 
tendent of  property  of  bank  in  course  of  liquidation  merely  because  it 
believes  property  will  bring  higher  price,  where  proceedings  were  regu- 
lar and  there  was  no  misrepresentation;  Elnkaid  v.  Rossa,  31  S.  D.  569, 
Ann.  Cas.  1915D,  1098,  141  N.  W.  972,  execution  sale  of  land  worth 
fifteen  thousand  dollars  for  three  hundred  dollars  is  set  aside  where 
owner  relied  upon  false  promises  of  creditor,  who  was  defendant's  gran- 
tor; Triplett  v.  Bergman,  82  Wash.  642,  144  Pac.  901,  gross  inadequacy 
of  price  will  justify  vacation  of  execution  sale  of  corporate  stock  where 
suit  against  defendants  was  merely  to  eliminate  them  from  corporation; 
Branch  v.  Foust,  130  Ind.  544,  30  N,  E.  633,  following  rule;  Fletcher 
V.  McGill,  110  Ind.  402,  10  N.  E.  654,  and  Wright  v.  Dick,  116  Ind.  545, 
19  N.  E.  309,  setting  aside  sheriff's  sale;  Detwiler  v.  Schultheis,  122 
Ind.  165,  23  N.  E.  712,  upholding  sufficiency  of  cross-complaint,  to  quiet 
title;  Russell  v.  Pew,  12  Mont.  516,  31  Pac.  76,  refusing  to  set  sale 
aside ;  Warren  v.  Stinson,  6  N.  D.  303,  305,  70  N.  W.  282,  283,  ignorance 
of  facts,  and  inadequate  price  suffices  to  justify  annulment  of  sale; 
Young  V.  Schroeder,  10  Utah,  168,  37  Pac.  254,  setting  aside  execution 
sale;  Parry  v.  Parry,  80  Wis.  131,  48  N.  W.  657,  setting  aside  sale; 
dissenting  opinion  in  Mangold  v.  Bacon,  229  Mo.  493,  130  S.  W.  34, 
majority  holding  tax  sale  under  tax  judgment  will  not  be  set  aside  for 
mere  inadequacy  of  price;  dissenting  opinion  in  Sherrill  v.  Coad,  92 
Neb.  413,  138  N.  W.  569,  majority  holding  that  petition  was  insufficient 
to  entitle  plaintiffs  to  recover  damages  for  breach  of  warranty  or  for 
rescission  of  contract  and  recovery  of  purchase  price  of  horse. 

Opening  judicial  sales  for  advanced  bids.    Note,  113  Am.  St.  Rep. 
147. 

Burden  of  proving  fairness  of  transaction.    Note,  Aim.  Oas.  1912A, 
712. 
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Inadequacy  of  pnee   as  ground  for  setting  aside   judicial  sale. 
Note,  Ann.  Oas.  1914D,  S,  5,  6,  7,  9. 

Advance  bid  as  ground  for  setting  aside  judicial  sale.    Note,  7 
Ann«  Oas.  173,  174. 

Prayer  of  bill  may  sometimes  be  amended  at  bearing,  to  conform  to 
ptoot. 

Approved  in  Indianapolis  etc.  Co.  v.  Lawson,  143  Fed.  838,  6  Ann. 
Oas.  666,  5  L.  B.  A.  (N.  S.)  721,  84  C.  C.  A.  630,  upholding  court's 
action  in  construing  complaint  as  covering  case  made  by  proof;  Chicago 
Motor  Vehicle  Co.  v.  American  Oak  Leather  Co.,  141  Fed.  520,  72 
C.  C.  A.  576,  upholding  amendment  of  bankruptcy  petition  to  meet  evi- 
dence introduced  showing  specific  preferential  transfers  as  acts  of  bank- 
ruptcy; In  re  Glass,  119  Fed.  511,  allowing  amendment  of  specifications 
opposing  bankrupt's  discharge  wl^^ch  might  if  properly  pleaded  create 
bar;  Mackintosh  v.  Flint  etc.  R.  Co.,  34  Fed,  614,  allowing  supplemen- 
tal bill  to  stand;  Bass  v.  Feigenspan,  82  Fed.  261,  refusing  amendment 
to  prayer  after  replication;  Tennant  v.  Dunlop,  97  Va.  239,  33  S.  E. 
621,  upholding  change  in  prayer  for  relief;  Detwiler  v.  Schultheis,  122 
Ind.  166,  23  N.  E.  712,  arguendo. 

Miscellaneous.  Cited  generally  in  Burgess  v.  Doble,  149  Mass.  258, 
21  N.  E.  438.    • 

117  U.  S.  197-198,  29  K  Ed.  888,  6  Sop.  Ot.  668,  AKEB8  ▼.  AEEBS. 

Removal  of  suit  cannot  be  bad,  nnless  diverse  citizenship  existed  at  its 
commencement. 

Approved  in  Kyle  v.  Chicago,  R.  I.  &  P.  Ry.  Co.,  173  Fed.  240,  where 
complaint  alleges  citizenship  of  plaintiff  and  that  defendant  is  railroad, 
and  petition  for  removal  alleges  that  defendant  is  citizen  of  another 
State,  court  may  allow  amendment  to  state  that  railroad  was  citizen  of 
another  State  when  action  was  commenced;  Green  v.  Heaston,  154  Ind. 
130,  56  N.  E.  88,  holding  insufficient  petition  for  removal  alleging  diverse 
residence  when  complaint  filed  instead  of  diverse  citizenship  when  suit 
commenced ;  Stevens  v.  Nichols,  130  U.  S.  232,  32  L.  Ed.  915,  9  Sup.  Ct. 
519,  Hone  v.  Dillon,  29  Fed.  466,  Seddon  v.  Virginia  etc.  Iron  Co.,  36 
Fed.  8,  1  L.  B.  A.  109,  Craswell  v.  Belanger,  56  Fed.  530,  6  C.  C.  A.  1, 
Foster  v.  Paragould  etc.  R.  Co.,  74  Fed.  273,  Amy  v.  Manning,  144  Mass. 
154,  10  N.  E.  740,  and  Hemdon  v.  Lancashire  Ins.  Co.,  107  N.  C.  193, 
10  L.  R.  A.  54,  12  S.  E.  241,  all  following  rule;  Moore  v.  Edgerfield, 
32  Fed.  500,  excluding  interest  accumulated  pending  suit,  in  estimating 
amount  in  dispute;  L#a  Montague  v.  T.  W.  Harvey  Lumber  Co.,  44  Fed. 
647,  holding  filing  of  counterclaim  in  State,  by  nonresident  defendant, 
does  not  preclude  his  right  of  removal;  Burnham  v.  First  Nat.  Bank, 
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53  Fed.  166,  3  C.  C.  A.  486,  holding  case  not  removable,  where  substi- 
tuted parties  were  citizens  of  separate  States. 

Distinguished  in  Kinney  v.  Columbia  Savings  Assn.,  191  U.  S.  81,  48 
L.  Ed.  105,  24  Sup.  Ct.  30,  allowing  amendment  of  process  after  filing 
of  removal  papers  where  diverse  citizenship  averred  generally,  defend- 
ant's citizenship  stated,  and  trust  deed  showed  plaintiff's  diverse  citi- 
zenship. 

117  XT.  8.  199,  29  L.  Ed.  888,  6  Sap.  Ot.  669,  JOHNSON  v.  KEITH. 

Judgment  of  reversal  and  new  trial  is  not  a  final  appealable  judgment. 
Approved  in  Schuyler  Nat.  Bank  v.  Gadsen,  179  U.  S.  681,  45  L.  Ed. 
384,  21  Sup.  Ct.  918,  reaffirming  rule;  Haseltine  v.  Central  Nat.  Bank, 
183  U.  S.  132,  46  L.  Ed.  118,  22  Sup.  Ct.  50,  holding  judgment  rever- 
sing trial  court  in  granting  recovery  of  usurious  interest  under  U.  S. 
Rev.  Stats.,  §  5198,  and  remanding  cmise,  not  final  judgment ;  Brown  v. 
Baxter,  146  U.  S.  620,  86  L.  Ed.  1107,  13  Sup.  Ct.  261,  and  Union  etc. 
Life  Ins.  Co.  v.  Kirchoff,  160  U.  S.  378,  40  L.  Ed.  468,  16  Sup.  Ct.  320, 
both  following  rule;  MacLeod  v.  Graven,  79  Fed.  84,  24  C.  C.  A.  449, 
holding  writ  of  error  does  not  lie  to  review  judgment  of  Circuit  Court 
of  Appeals,  which  is  not  final. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  516. 

117  XX.  S.  200-201,  29  L  Ed.  887,  6  Sap.  Ot  669,  HABWOOD  ▼.  DIOKEB-. 
HOFF. 

Requirement  or  permission  of  new  or  additional  appeal  or  super- 
sedeas bond  in  appellate  court.    Note,  10  Ann.  Cas.  805. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal  Su- 
preme Court  for  review.    Note,  66  L.  R.  A.  862. 

117  XT.  S.  201-210,  29  L.  Ed.  856,  6  Sup.  Ct.  566,  TUA  ▼.  CABBIEBE. 

InBolvency  of  attached  debtor,  in  Louisiana,  dissolves  attachment  not 
matured  into  judgment. 

Approved  in  Shwartz  v.  H.  B.  Claflin  Co.,  60  Fed.  685,  9  C.  C.  A.  204, 
following  rule;  In  re  Scholtz,  106  Fed.  836,  holding  assignee  selling  in- 
solvent's estate  pending  bankruptcy  proceedings  entitled  to  reasonable » 
sum  from  proceeds  for  services  and  attorney's  fees. 

Cess* on  of  all  property  by  surviving  partners,  though  illegal  as  to  de- 
ceased,  yet  when  accepted  and  acted  on  by  court,  cannot  be  collaterally 
attacked  by  creditor. 

Approved  in  Geilinger  v.  Philippi,  133  U.  S.  255,  38  L.  Ed.  617,  10 
Sup.  Ct.  268,  following  rule. 
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Property  being  admlnletered  by  one  conrt  cannot  be  seized  under  proceas 
from  another. 

Approved  in  In  re  Lengert  Wagon  Co.,  110  Fed.  928,  holding  bank- 
ruptcy proceedings  vest  bankruptcy  court  with  jurisdiction  and  oust 
State  court  jurisdiction  under  insolvency  laws;  In  re  Schloerb,  97  Fed. 
328,  holding  on  adjudication  of  bankruptcy,  personal  property  of  bank- 
rupt comes  within  court's  control  and  officer  cannot  seize  under  replevin 
writ  from  State  court;  Geilinger  v.  Philippi,  133  U.  S.  267,  38  L.  Ed. 
617,  10  Sup.  Ct.  269,  following  rule;  Milliken  v.  Barrow,  55  Fed.  148, 
after  surrender  of  property  by  insolvent,  executory  process  cannot  be 
issued  by  a  Federal  court. 

Insolvency  law  of  a  State»  in  force  when  national  bankmpt  law  passed^ 
revives  on  latter's  repeal. 

Approved  in  Stellwagen  v.  Clum,  218  Fed.  736,  134  C.  C.  A.  408,  cer- 
tifying to  Supreme  Court  question  whether  Federal  Bankruptcy  Act  sus- 
pended certain  provisions  of  Ohio  statute;  Johnson  v.  Crawford,  154 
Fed.  765,  right  to  arrest  judgment  debtor  for  specified  causes  conferred 
by  Pennsylvania  statute  was  not  taken  away  by  Federal  Bankruptcy 
Act,  even  though  State  insolvency  laws  were  superseded  thereby;  In  re 
Salmon,  143  Fed.  403,  Rev.  Stats.  Mo.  1899,  §§  1305,  1306,  relating  to 
liquidation  of  banks,  is  insolvency  law,  suspended  by  Bankruptcy  Act; 
In  re  Porterfield,  138  Fed.  198,  where  trust  deed  from  bankrupt  to  wife 
recorded  less  than  four  months  prior  to  State  suit,  but  more  than  four 
months  prior  to  bankruptcy,  and  all  parties  submitted  to  bankruptcy 
sale,  petitioning  creditors  not*  entitled  to  have  proceeds  according  to 
State  statute  declaring  preferential  transfers  void;  In  re  Macon  Sash 
etc.  Co.,  112  Fed.  329,  holding  invalid  proceeding  under  Ga.  Code, 
§§  2716-2722,  State  bankruptcy  proceeding,  to  enforce  lien,  after  pass- 
age of  bankruptcy  law  of  1898 ;  Harbaugh  v.  Costello,  184  111.  113,  114, 
75  Am.  St.  R^.  148,  56  N.  £.  364,  holding  Illinois  County  Court  could 
not  after  July  1,  1898,  entertain  insolvency  petition,  hence  could  not, 
order  constable  to  surrender  property  to  assignee;  Old  Town  Bank 
V.  McCormick,  96  Md.  352,  94  Am.  St.  Rep.  579,  53  Atl.  935,  holding 
Md.  Code  Gen.  Pub.  Laws,  art.  XLVII,  §§  22,  23,  enumerating  acts  of 
insolvency  and  providing  proceedings  against  such  debtors,  not  super- 
seded by  Bankruptcy  Act  of  1898;  Pelton  v.  Sheridan,  74  Or.  181,  144^^ 
Pac.  411,  attachment  levied  on  property  prior  to  filing  of  assignment 
for  benefit  of  creditors  is  valid  lien,  though  judgment  was  not  obtained 
until  after  such  assignment,  since  State  statute  discharging  attachments 
on  which  judgment  has  not  been  obtained  at  time  of  assignment  was 
suspended  by  Federal  Bankruptcy  Act;  Lace  v.  Smith,  35  R.  I.  15,  Ann. 
Caa.  1913E,  946,  82  Atl.  274,  holding  there  was  no  conflict  between  State 
and  Federal  statutes  as  to  farmer  forced  into  involuntary  insolvency. 
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since  Federal  Bankraptey  Act  expressly  excepted  farmers  from  involun- 
tary bankruptcy  proceedings;  State  v.  Paul,  87  Wash.  89,  151  Pac.  116, 
State-wide  prohibition  law  did  not  suspend  or  repeal  local  option  law 
during  interval  prior  to  January  1,  1916,  when  State  law  was  to  take 
effect;  Binder  v.  McDonald,  106  Wis.  336,  82  N.  W.  157,  upholding 
under  Wis.  Rev.  Stats.,  §  1694a,  providing  for  dissolution  of  attach- 
ments made  within  ten  days  of  assignment,  dissolution  of  attachment 
five  days  before;  In  re  Gutwilling,  90  Fed.  476,  holding  voluntary  as- 
signments for  creditors  voidable  within  four  months;  In  re  Bruss- 
Ritter  Co.,  90  Fed.  652,  holding  bankrupt  act  suspends  State  insolvency 
laws. 

.  Distinguished  in  Carling  v.  Seymour  Lumber  Co.,  113  Fed.  488,  489, 
51  C.  C.  A.  1,  upholding  petition  alleging  mortgage  asking  foreclosure 
and  receivership,  though  framed  on  Georgia  bankruptcy  law,  as  mort- 
gage foreclosure  suit. 

Necessity  that  State  statute,  inoperative  because  of  conflict  with 
Federal  law,  be  re-enacted  after  change  in  Federal  law.  Note, 
19  AjiiL  Oas.  608. 

Relation  of  bankrupt  law  to  insolvent  proceedings  under  State  laws. 
Note,  45  L.  B.  A.  188. 

117  XT.  S.  210-227,  29  L.  Ed.  860,  6  Sap.  Ot  617,  PATCH  v.  WHITE. 

Latent  ambiguity  in  will  may  be  removed  by  extrinsic  evidence. 

Ai}proved  in  Pate  v.  Bushong,  161  Ind.  539,  100  Am.  St,  Rep.  287, 
68  L.  B.  A.  59S,  69  N.  £.  293,  following  rule ;  Stieglitz  v.  Migatz,  182 
Ind.  552,  105  N.  £.  466,  holding  extrinsic  evidence  is  admissible  to  de- 
termine intention  of  testator  and  trial  court  made  no  error  in  construc- 
tion of  will ;  Flynn  v.  Holman,  119  Iowa,  737,  94  N.  W.  449,  admitting 
extrinsic  evidence  to  direct  will  devising  land  without  naming  county 
or  State  in  which  situated,  omitting  township  and  range;  Scarlett  v. 
Montell,  95  Md.  159,  51  Atl.  1054,  holding  devise  of  "three-acre  tract 
on  Bloomsbury  lane"  erroneously  located  thereon  passes  three  and  a 
fraction  acre  tract,  only  one  owned  on  such  lane ;  Decker  v.  Decker,  121 
111.  350, 12  N.  E.  754,  and  Webster  v.  Morris,  66  Wis.  380,  28  N.  W.  357, 
both  following  rule;  Post  v.  Jackson,  70  Conn.  286,  39  Atl.  162;Teject- 
ing  extrinsic  evidence  where  language  of  testator  was  not  ambiguous; 
Seebrock  v.  Fedawa,  33  Neb.  417,  29  Am.  St.  Rep.  491,  50  N.  W.  271, 
holding  error  in  description  will  not  avoid  will;  dissenting  opinion  in 
Eckford  v.  Eckford,  91  Iowa,  65,  74,  26  L.  R.  A.  374,  377,  58  N.  W. 
1096,  1099,  majority  admitting  extrinsic  identification. 

Distinguished  in  In  re  Lynch 's  Estate,  142  Cal.  375,  75  Pac.  1087, 
holding  void  for  uncertainty,  under  Civ.  Code  Cal.,  §  1276,  requiring 
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wills  to  be  in  writing,  will  devising  land  as  erroneously  described,  not 
being  owned  by  testator. 

Extrinsic  evidence  to  explain  wills.    Note,  50  Am.  St.  Rep.  285,  287, 
290,  293. 

Parol  evidence  in  aid  of  construction  of  will.    Note,  Aim.  Oas. 
1915B,  26,  27,  88,  39,  40. 

Jnrisdiction  of  equity  to  reform  will.    Note,  15  Ann.  Oas.  142. 

Extrinsic  evidence  to  establish  identity  of  legatee  or  devisee.    Note, 
47  L.  B.  A.  (N.  S.)  518,  520,  521,  536,  537. 

Latent  ambiguity  may  arise  wbere  two  persons  or  tilings  answer  the 
glyen  description  or  there  is  misdescription. 

Approved  in  Pate  v.  Bushong,  161  Ind.  540,  545,  553,  100  Am.  St. 
Bep.  287,  63  L.  B.  A.  593,  69  N.  E.  294,  295,  298,  Sorenson  v.  Carey,  96 
Minn.  206,  104  N.  W.  960,  and  Wheaton  v.  Pope,  91  Minn.  306,  97 
N.  W.  1048,  all  following  rule;  Taylor  v.  McCowen,  154  Cal.  802,  99 
Pac.  353,  extrinsic  evidence  was  admissible  to  show  that  decree  of  dis- 
tribution following  terms  of  will  intended  to  designate  Albion  C.  Tay- 
lor, of  Lowell,  Massachusetts,  nephew  of  testatrix,  and  not  Albion  M. 
Taylor;  Colville  v.  American  Security  &  Trust  Co.,  10  App.  D.  C.  72, 
73,  75,  holding  codicil  of  will  revokes  bequest  in  will  of  residue  of  estate 
to  Home  for  Incurables,  though  codicil  erroneously  stated  amount  of 
such  bequest  was  five  thousand  dollars;  Taylor  v.  Horst,  23  Wash.  450, 
452,  63  Pac.  232,  233,  holding  inadmissible  scrivener's  testimony  of  mis- 
take in  describing  ranch  where  will  gave  S.  land  in  township  16,  other 
half  being  in  township  15,  no  latent  ambiguity;  Flood  v.  Kerwin,  113 
Wis.  681,  89  N.  W.  847,  holding  will  giving  children  forty  acres  of  land 
or  one  thousand  dollars  not  void  for  uncertainty;  Gilmer  v.  Stone,  120 
U.  S.  690,  30  L.  Ed.  736,  7  Sup.  Ct.  690,  following  rule;  Whitcomb  v. 
Rodman,  156  111.  122,  47  Am.  St  Bep.  183,  28  L.  B.  A.  151,  40  N.  E.  554, 
holding  that  devise  carried  adjoining  forties;  Daugherty  v.  Rogers,  119 
Ind.  259,  13  L.  B.  A.  851,  20  N.  E.  781,  admitting  extrinsic  evidence; 
Stewart  v.  Stewart,  96  Iowa,  625,  65  N.  W.  977,  holding  devise  of  land 
described  as  northeast  quarter  passed  southeast  quarter;  Oldham  v. 
York,  99  Tenn.  77,  41  S.  W.  335,  holding  metes  and  bounds  control  esti- 
mated acreage;  dissenting  opinion  in  Eckford  v.  Eckford,  91  Iowa,  64, 
26  L.  B.  A.  374,.  58  N.  W.  1096,  majority  admitting  extrinsic  proof  to 
show  what  quarter  decedent  owned. 

Distinguished  in  Oliver  v.  Henderson,  121  Ga.  840,  49  S.  E.  744,  where 
testator  devised  lot  78  in  certain  district,  but  did  not  own  such  lot,  but 
owned  lot  68,  parol  evidence  to  show  he  meant  lot  68  inadmissible  where 
not  shown  he  did  not  own  other  lots  in  district. 
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If  latent  ambiguity  conaiBt  in  misdescriptiony  court  may  strike  it  oat,  if 
remainder  sni&cient. 

Approved  in  Decker  v.  Decker,  121  HI.  352,  12  N.  E.  755,  and  Huff- 
man V.  Young,  170  III.  296,  49  N.  E.  572,  following  rule;  Eagle  v.  Old- 
ham, 116  Ark.  572,  174  S.  W.  1177,  devise  of  land  in  range  8,  where 
land  owned  by  testator  and  otherwise  answering  description  was  in 
range  9,  is  construed  as  devise  of  lands  in  range  9;  Kaiser  v.  Branden- 
burg, 16  App.  D.  C.  316,  where  testator,  after  making  several  general 
bequests,  directs  executors  to  sell  stock  of  goods  and  real  estate  and 
divide  proceeds  among  his  two  sisters  and  brother,  bequest  to  sisters 
and  brother  is  specific  and  they  take  before  general  legatees;  Albury 
V.  Albury,  63  Fla.  332,  58  South.  192,  where  description  of  real  estate 
described  by  will  is  faulty  in  part  and  describes  no  property  owned  by 
testatrix,  and  remainder  of  description  i^  sufficient  to  indicate  real  es- 
tate intended,  faulty  part  will  be  rejected  and  intention  of  testatrix 
enforced ;  Collins  v.  Capps,  235  HI.  564,  126  Am.  St.  Rep.  282,  *85  N.  E. 
935,  where  testator  devised  to  his  son  west  half  of  northeast  quarter  of 
section  10,  township  21,  in  McLean  County,  and  only  land  he  owned  in 
that  county  was  north  half  of  northeast  quarter  of  section  10,  court 
will  strike  out  *'west"  in  erroneous  description,  and  since  enough  re- 
mains to  identify  land,  title  passes;  Board  of  Trustees  of  Methodist 
Episcopal  Church  v.  May,  201  Mo.  368,  99  S.  W.  1094,  where  testatrix 
devised  "my  Kansas  City  property  on  Olive  Street,  No.  705  and  1489/' 
where  property  owned  by  her  was  at  different  numbers,  on  that  street, 
particular  descri^ption  by  numbers  could  be  rejected  and  general  descrip- 
tion relied  on. 

Distinguished  in  Howard  v.  Evans,  24  App.  D.  C.  136,  where  illiter- 
ate testator  owning  sublots  8  and  32  in  block  594  devises  "all  my  real 
estate  in  square  594,  sublot  32"  to  certain  parties,  then  directs  that 
real  estate  be  not  sold  for  one  year  after  death,  and  that  proceeds  shall 
go  to  erection  of  suitable  monument,  will  passes  title  to  sublot  32  only, 
( and  as  to  sublot  8,  testator  dies  intestate;  Chrisman  v.  Magee,  108  Miss. 
564,  67  South.  52,  where  testator  bequeaths  to  his  son  southwest  quar- 
ter of  northeast  quarter  of  section  31  and  only  land  testator  had  ever 
owned  in  that  section  was  southwest  quarter  of  northwest  quarter,  land 
was  not  disposed  of  and  goes  to  residuary  legatees;  dissenting  opinion 
in  Eagle  v.  Oldham,  116  Ark.  578,  579,  174  S.  W.  1199,  1200,  majority 
construing  devise  of  lands  in  range  8,  when  land  owned  by  testator 
answering  description  was  in  range  9,  as  devise  of  lands  in  range  9. 

Parol  evidence  of  mistake  in  description  of  land  devised.    Note, 
16  L.  B.  A.  822. 

Correction  of  misdescription  of  land  in  will.    Notes,  6  L.  B.  A. 
(N.  S.)  974;  L.  B.  A.  1915E,  1009,  1010. 
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Rejection  of  part  of  description  in  deed  as  falsa  demoustratio. 
Note,  14  E.  R.  G.  816. 

Well-known  map,  to  wlilch  all  recorded  conveyances  refer,  may  be  Judi- 
cially noticed. 

Approved  in  Morris  v.  United  States,  174  U.  S.  269,  43  L.  Ed.  972, 
19  Sup.  Ct.  678,  holding  that  Dermott  map  was  the  one  intended  to  be 
annexed  to  act  of  1797. 

Devise  of  lot  6,  which  testator  did  not  own,  held  valid  devise  of  lot  3, 
which  he  did  own. 

Approved  in  Whitehouse  v.  Whitehouse,  136  Iowa,  170,  125  Am.  St. 
Eep.  250,  113  N.  W.  760,  where  testator  did  not  own  north  half  of 
northwest  quarter  of  section  29,  township  80,  devised  to  his  son,  but 
did  own  north  half  of  northeast  quarter  of  same  section,  court  elimi- 
nates word  ''west"  and  applies  description  to  property  testator  owned 
and  intended  to  devise;  McMahan  v.  Hubbard,  217  Mo.  642,  118  S.  W. 
485,  where  testator  devised  land  described  as  southwest  one-quarter  of 
southeast  one-quarter  without  mentioning  section,  and  part  of  northeast 
one-quarter  of  northwest  one-quarter  of  section  33,  parol  evidence  was 
admissible  to  show  testator  owned  southwest  one-quarter  of  southeast 
one-quarter  in  section  28,  and  will  disposed  of  such  land;  Eckford  v. 
Eckford,  91  Iowa,  58,  26  L.  R.  A.  372,  58  N.  W.  1094  (see  dissenting 
opinion  in  91  Iowa,  69,  71,  26  L.  R.  A.  375,  376,  58  N.  W»  1097),  and 
Hawkins  v.  Young,  52  N.  J.  Eq.  510,  28  Atl.  511,  all  following  rule; 
'Estate  of  Callaghan,  119  Cal.  575,  576,  39  L.  R.  A.  690,  691,  51  Pac. 
861,  862,  holding  parol  evidence  is  inadmissible  where  there  is  no  ques- 
tion of  misdescription  or  identity;  dissenting  opinion  in  Graves  v.  Rose, 
246  111.  94,  30  L.  R.  A.  (N.  S.)  1303,  92  N.  E.  607,  majority  holding 
that  devise  of  west  one-half  and  east  one-half  of  northwest  one-quarter 
of  section  9,  where  evidence  shows  testator  did  not  own  such  lands, 
but  did  own  northeast  one-quarter  of  section  12  and  southwest  one- 
quarter  of  section  9,  could  not  be  reformed. 

Distinguished  in  Ehrman  v.  Hoskins,  67  Miss.  194,  19  Am.  St.  Rep. 
298,  6  South.  777,  holding  parol  evidence  inadmissible  to  show  wrong 
lot  was  described ;  Wildberger  v.  Cheek,  94  Va.  527,  27  S.  E.  445,  hold- 
ing children  omitted  from  the  class  specifically  enumerated  did  not  take. 
Reformation  of  contracts.    Note,  65  Am.  St. 'Rep.  621. 

Relief  from  mistake  of  law  as  to  effect  of  instrument.    Note,  28 
L.  R.  A.  (N.  S.)  870. 

117  U.  8.  228-232,  29  L.  Ed.  858,  6  Snp.  Ot.  654,  BASNET  ▼.  WINONA  ETC. 
B.  B.  CO.      . 

Opinion  on  matters  obiter  the  issue  may  be  reconsidered  on  second 
appeal. 
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Approved  in  Brown  v.  Lanyon  Zinc  Co.,  179  Fed.  311,  102  C.  C.  A. 
497,  prior  ruling  that  no  infringement  resulted  from  use  of  Cappeau 
type  of  furnace  is  law  of  case,  though  made  on  appeal  from  interlocu- 
tory decree  granting  injunction,  and  is  obligatory  upon  subsequent  ap- 
peal, where  facts  relating  to  use  of  furnace  are  substantially  same; 
Wastl  V.  Montana  Union  Ry.  Co.,  24  Mont.  165,  61  Pac.  11,  holding 
appellate  court  on  second  appeal  not  bound  by  former  decision  on 
points  unnecessary  to  decision;  United  States  v.  Denver  etc.  R.  R.  Co., 
11  N.  M.  154,  66  Pac.  552,  as  to  law  of  case  on  second  appeal;  Potter 
V.  Ajax  Min.  Co.,  22  Utah,  283,  61  Pac.  1000,  holding  where  attomejrs 
made  contract  by  which  plaintiff  was  to  pay  them  one-half,  obtained 
by  judgment  or  settlement,  attorneys  may  proceed  to  judgment  to  as- 
certain their  compensation;  United  States  v.  William  R.  Trigg  Co.,  115 
Va.  276,  78  S.  E.  543,  judgment  deciding  that  supply  lien  creditors 
were  entitled  to  priority  over  contractual  liens  of  United  States,  not 
because  government  failed  to  record  liens,  but  because  contracts  con- 
templated that  liens  should  be  inferior,  is  not  res  judicata  of  question 
whether  liens  are  invalid  because  not  recorded;  Donnelly  v.  United 
States  Cordage  Co.,  66  Fed.  615,  Northern  Pac.  R.  Co.  v.  Sanders,  46 
Fed.  244,  and  Northern  Pac.  R.  Co.  v.  Sanders,  47  Fed.  605,  all  follow- 
ing rule;  Thatcher  v.  Gottlieb,  59  Fed.  873,  8  C.  C.  A.  334,  where  facts 
are  substantially  the  same,  court  is  bound  by  former  decision;  Clark  v. 
Hershy,  52  Ark.  480,  12  S.  W.  1078,  holding  questions  not  presented  on 
first  appeal  may  be  reviewed;  dissenting  opinion  in  Wright  v.  Carson 
Water  Co.,  23  Nev.  50,  42  Pac.  200,  majority  holding,  where  facts  are 
not  changed,  court  is  bound  by  former  decision. 

Conclusiveness  of  prior  decisions  on  subsequent  appeals.    Note,  34 
L.  R.  A.  344. 

"Granted  laBds''  and  'Indemnity  landa,"  in  railroad  grant,  defined  and 
explained. 

Approved  in  United  States  v.  Southern  Pac.  R.  Co.,  167  Fed.  513,  93 
C.  C.  A.  146,  right  given  to  railroad  to  select  lieu  lands  within  indem- 
nity limits  depends  upon  status  of  lands  at  time  of  selection  and  not 
at  time  of  grant,  and  land  granted  by  same  act  to  another  railroad, 
afterward  forfeited  and  restored  to  public  domain,  may  be  selected; 
Hoyt  V.  Weyerhaeuser,  161  Fed.  328,  88  C.  C.  A.  404;  purchaser  under 
Timber  and  Stone  Act  entering  land  within  indemnity  limits  under 
grant  to  railroad,  where  secretary  had  not  approved  selection  filed  by 
railroad,  acquired  equitable  right  to  land,  and  railroad  held  title  under 
patent  in  trust  for  him  and  his  grantees;  United  States  v.  Or^on  etc. 
Ry.  Co.,  101  Fed.  318,  holding  title  to  lands  in  indemnity  grant  to  rail- 
road remains  in  United  States  until  ascertainment  of  deficiency  and 
selection  of  indemnity  lands;  Sage  v.  Maxwell,  91  Minn.  533,  99  N.  W. 
44,  under  Hastings  &  Dakota  Railroad  grant,  company  acquired  no 
vested  rights  to  indemnity  lands  till  deficiency  in  place  lands  ascer- 
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tained  and  selection  of  lieu  lands  made  and  approved;  Altschul  v. 
Clark,  39  Or.  324,  66  Pac.  994,  holding  selection  by  road  company  of 
land  for  military  road  under  14  Stat.  89,  filing  of  list  and  approval  of 
local  land  office  passes  no  title;  Wisconsin  Central  R.  B.  Co.  v.  Price 
County,  133  U.  S.  513,  .33  L.  Ed.  695,  10  Sup.  Ct.  347,  United  States  v. 
Missouri  etc.  Ry.  Co.,  141  U.  S.  375,  35  L.  Ed.  771,  12  Sup.  Ct  19,  and 
New  Orleans  etc.  Ry.  Co.  v.  Parker,  143  U.  S.  58,  36  L.  Ed.  70,  12  Sup. 
Ct.  369,  all  holding  title  to  indemnity  lands  does  not  pass  until  their 
selection  is  approved  by  Secretary  of  Interior;  Wisconsin  etc.  R.  Co.  v. 
Fors3rthe,  43  Fed.  888,  until  indemnity  lands  are  selected,  title  remains 
in  United  States;  Northern  Pac.  R.  Co.  v.  Amacker,  53  Fed.  54,  hold- 
ing party  was  entitled  to  perfect  his  title;  United  States  v.  Winona 
etc.  R.  Co.,  67  Fed.  952,  967,  15  C.  C.  A.  96,  holding  lands  pre-empted 
at  time  map  of  location  is  filed  are  exempted  from  grant;  St.  Paul  etc. 
Ry.  Co.  V.  Sage,  71  Fed.  46,  50,  17  C.  C.  A.  558,  holding  act,  in  absence 
of  filing  of  map,  did  not  withdraw  lands;  Southern  Pac.  R.  R.  Co.  v. 
Wood,  124  Cal.  488,  57  Pac.  393,  holding  filing  of  map  did  not  perfect 
title  to  indemnity  lands ;  Jackson  v.  La  Moure  County,  1  N.  D.  239,  240, 
46  N.  W.  450,  indemnity  lands  are  not  taxable  until  their  selection  is 
approved  by  Secretary  of  Interior;  Northern  Pac.  R.  R.  Co.  y.  Barnes, 
2  N.  D.  365,  51  N.  W.  403,  arguendo. 

Act  of  1866,  granting  lands  to  Minnesota,  xeserved  the  "granted**  not 
the  '^demnity"  landa. 

Approved  in  St.  Paul  etc.  Ry.  Co.  v.  Greenalgh,  139  U.  S.  21,  36  L.  Ed. 
73,  11  Sup.  Ct.  396,  following  rule;  Humbird  v.  Avery,  195  U.  S.  508,' 
49  L.  Ed.  299,  25  Sup.  Ct.  123,  refusing  to  determine  in  advance  of 
final  action  of  Land  Department  rights  of  railroad's  grantees  of  lands 
within  indemnity  limits  of  grant  of  1864,  and  purchasers  from  United 
States  who  claim  protection  of  act  of  July  1,  1898. 

Miscellaneous.  Cited  in  Clark  v.  Herington,  186  U.  S.  209,  46  L.  Ed. 
1130,  22  Sup.  Ct.  874,  holding  grantees  of  lands  wrongfully  selected  as 
indemnity  lands  by  railroad  company  not  protected  where  railroad  re- 
ceived no  patent  or  certificate;  Bridges  v.  McAlister,  106  Ky.  802,  90 
Am.  St.  Rep.  274,  51  S.  W.  606,  holding  opinion  on  former  appeal  that 
plaintiff  was  not  bound  by  former  judgment  because  not  privy,  not  law 
of  case  on  second  appeal  on  amended  complaint;  Herriman  Irr.  Co.  v. 
Keel,  25  Utah,  100,  69  Pac.  721,  holding  opinion  on  reversal  for  insuffi- 
cient evidence  not  conclusive  on  second  appeal  where  material  evidence 
furnished. 

117  U.  a  23S-2S5,  29  Ik  Ed.  890,  6  Sup.  Ct.  717,  COFFET  ▼.  XTNITED 
STATE& 

Practice  in  suits  in  rem,  in  Federal  courts,  was  not  changed  by  process 
act  of  1872. 

Xin— 23 
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117  U.  B.  241-254,  29  I«.  Ed.  868,  6  Sap.  Ot.  734,  EX  PABTE  BOTALiLw 

Gircult  Court  may  release  on  habeas  corpus  State  prisoner  held  contrary 
to  Federal  Oonstltution. 

Approved  in  McMicking  v.  Schields,  238  U.  S.  107,  59  L.  Ed.  1223,  35 
Sup.  Ct.  665,  reversing  decree  of  Supreme  Court  of  Philippine  Islands 
discharging  prisoner  on  habeas  corpus  for  error  of  trial  court  in  mis- 
construing order  relating  to  time  within  which  person  charged  with 
crime  could  plead;  Johnson  v.  Hoy,  227  U.  S.  247,  67  L.  Ed.  499,  33 
Sup.  Ct.  240,  denying  petition  for  writ  of  habeas  corpus  where  basis  of 
petition  was  that  excessive. bail  was  required,  and  before  decision  on 
writ  bail  was  furnished ;  Re  Lincoln,  202  U.  S.  180,  60  L.  Ed.  986,  26 
Sup.  Ct.  602,  denying  habeas  corpus  on  behalf  of  one  convicted  in  Dis- 
trict Court  of  bringing  liquor  into  Indian  country  where  term  of  im- 
prisonment has  almost  expired;  Boske  v.  Comingore,  177  U.  S.  466,  44 
L.  Ed.  849,  20  Sup.  Ct.  704,  interfering  by  habeas  corpus  to  determine 
right  to  imprison  Federal  revenue  ofl&cer  by  State  authorities;  Walters 
V.  McKinnis,  221  Fed.  751,  753,  Federal  court  releases  on  habeas  corpus 
person  committed  to  insane  asylum  by  State  court  without  notice  or 
opportunity  to  be  heard,  where  such  person  had  no  remedy  by  api)eal 
from  commitment  or  by  appeal  from  decision  of  another  State  court 
refusing  writ  of  habeas  corpus;  Ex  parte  Van  Moore,  221  Fed.  971, 
Federal  court  discharges  on  habeas  corpus,  Indian  convicted  of  murder 
on  Indian  reservation  and  sentenced  by  State  court  without  jurisdic- 
tion; Ex  parte  Hyde,  194  Fed.  209,  denying  writ  of  habeas  corpus  to 
release  persons  indicted  for  conspiring  to  defraud  United  States  by 
obtaining  title  to  State  land  within  forest  reservation  for  purpose  of 
exchanging  same  as  authorized  by  Forest  Reserve  Act;  Erickson  v. 
Hodges,  179  Fed.  179,  102  C.  C.  A.  443,  determination  by  highest  court 
of  State  that  offense  charged  in  indictment  is  one  punishable  under 
State  law  is  conclusive  in  subsequent  proceeding  by  accused  in  Federal 
court  for  release  on  habeas  corpus;  Ex  parte  Roach,  166  Fed.  346, 
denying  petition  for  habeas  corpus  to  person  held  under  process  of 
State  court  for  larceny  of  money,  postage  stamps  and  valuable  papers 
from  private  office,  where  such  person  had  served  sentence  for  breaking 
and  entering  building  used  as  postoffice,  as  offenses  chained  were  not 
same;  Ex  parte  Chadwick,  159  Fed.  577,  Federal  Circuit  Court  refuses 
to  discharge  on  habeas  corpus  prisoner  convicted  in  State  court  on 
ground  that  detention  is  deprivation  of  liberty  without  due  process, 
where  remedy  by  writ  of  error  to  State  Supreme  Court,  affirming  con- 
viction, has  not  been  exhausted;  Ex  parte  Collins,  154  Fed.  983,  985, 
986,  987,  pending  determination  of  writ  of  errOr  to  Federal  Supreme 
Court,  prisoner  indicted  for  perjury  was  not  entitled  to  discharge  on 
habeas  corpus  from  Federal  Circuit  Court  on  ground  that  State  court 
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had  no  jurisdiction  to  try  him  for  offense  other  than  that  for  which  he 
was  extradited;  Ex  parte  Moran,  144  Fed.  601,  602,  75  C.  C.  A.  396, 
upholding  power  of  Circuit  Court  of  Appeals  to  issue  habeas  corpus  to 
inquire  into  power  of  Oklahoma  courts  to  imprison  one  convicted  of 
capital  offense;  Kentucky  v.  Powers,  139  Fed.  480,  upholding  removal 
of  criminal  prosecution  where  defendant  discriminated  against  in  selec- 
tion of  jurors;  Ex  parte  Moebus,  137  Fed.  156,  upholding  sufficiency  of 
petition  for  habeas  corpus  showing  extradited  prisoner  confined  in  peni- 
tentiary for  five  years  on  Governor's  warrant  only;  West  Virginia  v. 
Laing,  133  Fed.  891,  66  C.  C.  A.  617,  member  of  marshal's  posse  who 
killed  one  indicted  in  Federal  court  while  trying  to  arrest  him  is  not 
subject  to  prosecution  therefor  by  State ;  In  re  Matthews,  122  Fed.  255, 
257,  259,  refusing  habeas  corpus  to  discharge  city  police  officer  indicted 
for  wounding  escaping  deserter  from  United  States  army,  leaving  de- 
fense to  State  court;  Ex  parte  Glen,  111  Fed.  260,  261,  issuing  writ 
of  habeas  corpus  to  discharge  of  defendant  indicted  for  forgery  where 
jury  was  dismissed  without  her  consent;  United  States  v.  Fuellhart, 
106  Fed.  914,  discharging  secret  service  agents  from  custody  on  charge 
of  assault  and  battery  in  assisting  in  arrest  of  counterfeiters  without 
a  warrant;  Anderson  v.  Elliott,  101  Fed.  613,  615,  41  C.  C.  A.  521, 
granting  writ  of  habeas  corpus  to  discharge  United  States  marshal 
arrested  by  State  authorities  for  forcibly  ejecting  defendant  in  serving 
writ  of  Federal  court;  Cohn  v.  Jones,  100  Fed.  641,  refusing  writ  of 
habeas  corpus  in  extradition  case  where  Canadian  authorities  extra- 
dited prisoner  for  arson  consisting  in  burning  bam,  such  being  within 
Canadian  law;  State  v.  Adler,  67  Ark.  477,  55  S.  W.  853,  holding  dis- 
charge of  United  States  marshal  on  habeas  corpus  discharges  bail  bond ; 
dissenting  opinion  in  Bailey  v.  State  of  Alabama,  211  U.  S.  457,  53 
L.  Ed.  280,  29  Sup.  Ct.  141,  majority  affirming  judgment  of  highest 
State  court  dismissing  writ  of  habeas  corpus  without  considering  ques- 
tion of  constitutionality  of  State  statutes  under  which  accused  was 
held,  although  such  questions  were  discussed  by  State  court;  In  re  Ah 
Jow,  12  Sawy.  91,  29  Fed.  183,  and  Ex  parte  Jervey,  66  Fed.  959,  both 
following  rule;  In  re  Loney,  134  U.  S.  377,  83  L.  Ed.  961,  10  Sup.  Ct. 
586,  discharging  person  arrested  for  perjury  in  testifying  upon  a  con- 
tested election  of  congressman;  In  re  Mills,  135  U.  S.  269,  84  L.  Ed. 
110,  10  Sup.  Ct.  764,  granting  writ  where  sentence  was  unconstitutional ; 
In  re  Chapman,  156  U.  S.  215,  89  L.  Ed.  402,  15  Sup.  Ct.  332,  refusing 
writ;  In  re  Neagle,  14  Sawy.  245,  39  Fed.  842,  6  L.  E.  A.  88,  discharging 
United  States  marshal  arrested  under  State  process;  In  re  Reinitz,  39 
Fed.  205,  4  L.  E.  A.  237,  releasing  extradited  person  arrested  under 
State  process  before  he  could  return;  In  re  Beine,  42  Fed.  546,  releas- 
ing agent  imprisoned  for  selling  liquor;  In  re  White,  43  Fed.  914,  11 
Ii.  R.  A.  285,  releasing  agent  citizen  of  another  State,  soliciting  with- 
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out  a  license ;  Ex  parte  Conway,  48  Fed.  77,  releasing  person  imprisoned 
for  act  done  under  Federal  authority;  In  re  Waite,  81  Fed.  362,  releas- 
ing officer  of  United  States  charged  with  crime  in  State  court;  dissent- 
ing opinion  in  Mahon  v.  Justice,  127  U.  S.  718,  82  L.  Bd.  289,  8  Sup. 
Ct.  1214,  majority  refusing  to  discharge  on  habeas  corpus  person  ab- 
ducted to  another  State  and  arrested;  In  re  Ladd,  74  Fed.  34,  and 
United  States  v.  Rauscher,  119  U.  S.  431,  SO  L.  Ed.  438,  7  Sup.  Ct.  246, 
arguendo. 

Distinguished  in  Minnesota  v.  Brundage,  180  U.  S.  501,  502,  45  L.  Ed. 
641,  21  Sup.  Ct.  456,  holding  application  for  habeas  corpus  denied  with- 
out prejudice  where  person  imprisoned  charged  unconstitutionality  of 
law,  but  did  not  exhaust  State  remedy. 

When  a  prisoner  may  be  released  on  habeas  corpus  after  judgment 
and  sentence.    Note,  87  Am.  St.  Bep.  201. 

Decision  against  constitutional  right  as  nullity  subject  to  collateral 
attack.    Note,  39  L.  R.  A.  456. 

But  such  release  1b  discretionary,  to  be  subordinated  to  special  circum- 
stances requiring  immediate  action. 

Approved  in  Frank  v.  Mangum,  237  U.  S.  326,  328,  329,  59  L.  Ed. 
979,  981,  35  Sup.  Ct.  582,  refusing  to  discharge  on  habeas  corpus  person 
convicted  of  murder  in  State  court,  where  petition  alleges  deprivation 
of  constitutional  rights,  but  prosecution  in  State  courts  has  not  been 
completed,  nor  writ  of  error  taken  to  Federal  court;  Henry  v.  Henkel, 
235  U.  S.  228,  229,  59  L.  Ed.  206,  35  Sup.  Ct.  54,  holding  rule  that 
habeas  corpus  does  not  take  place  of  writ  of  error  applies  whether  peti- 
tioner is  committed  within  district  or  held  under  warrant  of  removal  to 
another  State;  Ex  parte  Young,  209  U.  S.  168,  14  Ann.  Gas.  764,  13 
L.  R.  A.  (N.  S.)  932,  52  L.  Ed.  732,  28  Sup.  Ct.  441,  refusing  to  dis- 
charge on  habeas  corpus  attorney  general  of  Minnesota  committed  for 
contempt  of  Federal  Circuit  Court  order  enjoining  enforcement  of  State 
rate  statute;  Pettibone  v.  J«Tichols,  203  U.  S.  202,  7  Ann.  Gas.  1047,  51 
L.  Ed.  152,  27  Sup.  Ct.  Ill,  Federal  court  refuses  to  discharge  on 
habeas  corpus  fugitive  from  justice  deported  from  another  State,  when 
actually  in  demanding  State  and  subject  to  its  jurisdiction,  even  though 
deportation  may  have  been  effected  by  fraud  and  connivance  between 
executive  authorities  of  two  States;  Appleyard  v.  Massachusetts,  203 
U.  S.  226,  7  Ann.  Gas.  1073,  51  L.  Ed.  162,  27  Sup.  Ct.  122,  affirming 
on  appeal  order  of  Circuit  Court  denying  discharge  of  prisoner  on 
habeas  corpus,  although  appeal  from  denial  of  habeas  corpus  in  State 
court  should  have  been  taken  to  highest  State  court  before  application 
for  writ  of  habeas  corpus  was  made  to  Federal  Circuit  Court;  Re  Lin- 
coln, 202  U  G.  180,  182,  50  l!  Ed.  985,  986,  26  Sup.  Ct.  602,  denying 
habeas  corpus  on  behalf  of  one  convicted  in  District  Court  of  bringing 
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liquor  into  Indian  country  where  term  of  imprisonment  has  almost  ex- 
pired; United  States  v.  Lewis,  200  U.  S.  6,  50  L.  Ed.  345,  26  Sup.  Ct. 
229,  affirming  129  Fed.  825,  denying  habeas  corpus  to  discharge  soldier 
indicted  by  State  court  for  killing  in  city  streets  one  who  committed 
depredation  on  military  reservation,  where  evidence  conflicted  as  to 
whether  killing  justified ;  Riggins  v.  United  States,  199  U.  S.  549,  50 
L.  Ed.  304,  26  Sup.  Ct.  147,  habeas  corpus  to  test  sufficiency  of  indict- 
ment of  District  Court  and  removed  to  Circuit  Court  not  issuable  by 
latter;  Reid  v.  Jones,  187  U.  S.  154,  47  L.  Ed.  117,  23  Sup.  Ct.  90,  refus- 
ing to  interfere  on  habeas  corpus  in  favor  of  defendant  convicted  for 
violating  Colo.  Sess.  Laws  1885,  p.  335,  for  preventing  spread  of  con- 
tagious diseases;  Davis  v.  Burke,  179  U.  S.  402,  45  L.  Ed.  261,  21  Sup. 
Ct.  211,  refusing  to  interfere  with  sentence  of  State  court,  on  ground  of 
invalid  State  law,  where  information  was  not  questioned  on  trial  nor 
by  habeas  corpus ;  Murdock  v.  Pollock,  229  Fed.  393,  394,  Federal  court 
for  district  in  which  Federal  penitentiary  is  located  receiving  numerous 
applications  for  writs  of  habeas  corpus  may  make  preliminary  determi- 
nation as  to  issuance  of  writ  without  personal  appearance  of  prisoner; 
Whitfield  v.  Hanges,  222  Fed.  755,  138  C.  C.  A.  199,  Federal  court  has 
power  to  issue  writ  of  habeas  corpus  where  alien  resident  is  held  for 
deportation  upon  unfair  hearing,  but  should  proceed  to  try  de  novo 
question  whether  he  is  guilty  of  charges  against  him  instead  of  dis- 
charging him;  Ex  parte  Thaw,  209  Fed.  72,  74,  Federal  court  in  New 
Hampshire  delays  habeas  corpus  proceedings  to  secure  release  of  person 
arrested  under  State  process  for  extradition  to  another  State  to  await 
action  of  State  executive;  Ex  parte  Bartlett,  197  Fed.  99,  100,  101, 
denying  writ  of  habeas  corpus  to  person  arrested  for  violating  Wis- 
consin usury  law,  where  petitioner  alleges  unconstitutionality  of  statute, 
and  that  trial  in  State  court  would  result  in  conviction,  and  sentence 
would  be  served  before  decision  on  appeal  could  be  obtained;  In  re 
United  Wireless  Telegraph  Co.,  196  Fed.  156,  bankruptcy  court  refuses 
motion  by  trustees  of  bankrupt  corporation  to  stay  suit  in  State  court, 
where  there  is  legitimate  scope  for  judgment  of  State  court  without 
interfering  with  jurisdiction  of  bankruptcy  court;  Ex  parte  Bass,  192 
Fed.  424,  425,  Federal  court  refuses  to  determine  constitutionality  of 
State  statute  requiring  sales  agent  to  procure  license  in  habeas  corpus 
proceeding  to  secure  discharge  of  person  charged  with  violating  statute, 
where  State  Supreme  Court  has  rendered  decision  and  appeal  is  pend- 
ing in  Federal  Supreme  Court ;  Ex  parte  Martin,  180  Fed.  211,  212,  213, 
215,  dismissing  petition  for  writ  of  habeas  corpus  by  citizen  of  Iowa 
arrested  in  Oregon  for  violating  ordinance  regulating  peddlers,  alleged 
invalid  as  interference  with  interstate  commerce,  as  relief  should  be 
obtained  through  State  courts  and  writ  of  error  from  Federal  Supreme 
Court;  Ex  parte  Eaglesfield,  180  Fed.  559,  discharging  on  habeas  corpus 
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owner  of  vessel  licensed  for  coasting  trade  and  selling  potatoes  in  inter- 
state commerce,  arrested  for  violation  of  ordinance  requiring  transient 
•merchants  to  pay  license  of  twenty  dollars  per  day;  Stegall  v.  Thnr- 
man,  176  Fed.  824,  Federal  court  discharges  officer  of  Internal  Revenue 
Department  imprisoned  for  contempt  for  refusal  to  testify  in  State 
couri,  where  he  was  prohibited  by  regulations  of  department  from 
divulging  facts  learned  in  his  official  capacity;  Pundt  v.  Pendleton,  167 
Fed.  1005,  1008,  Federal  court  on  habeas  corpus  discharges  from  im- 
prisonment by  State  teamster  in  Quartermaster's  Department  of  army, 
where  such  imprisonment  is  in  violation  of  Federal  laws  and  prevents 
performance  of  duties  of  employment;  Ex  parte  Marrin,  164  Fed.  636, 
defendant  charged  with  criminal  offense  in  Federal  court  and  at  large 
on  bail,  held  to  answer  indictment  in  State  court,  is  not  so  held  in  vio- 
lation of  constitutional  rights  entitling  him  to  discharge  on  habeas 
corpus  by  Federal  court;  Ex  parte  Collins,  149  Fed.  574,  575,  576, 
objection  that  petitioner  extradited  for  perjury  was  again  indicted  for 
perjury  committed  at  trial  and  convicted  is  not  available  on  habeas 
corpus  pending  State  appeal;  Ex  parte  Caldwell,  138  Fed.  489,  releas- 
ing one  imprisoned  for  refusing  to  obey  subpoena  of  illegal  committee 
appointed  by  West  Virginia  house  of  delegates  appointed  to  investigate, 
during 'vacation.  Governor's  misconduct;  In  re  Dowd,  133  Fed.  749,  752, 
753,  denying  habeas  corpus  where  petitioner  confined  for  violation  of 
State  injunction  in  suit  by  State  to  prevent  election  frauds;  Jamison 
V.  Wimbish,  130  Fed.  360,  361,  granting  habeas  corpus  where  one  sen- 
tenced by  police  judge  for  minor  offense  to  seven  months  in  chain-gang, 
where  prisoners  wear  stripes  and  irons  and  sleep  in  them ;  In  re  Strauss, 
126  Fed.  329,  63  C.  C.  A.  99,"  refusing  to  question  action  of  Governor 
in  extradition  proceedings  where  he  acted  upon  verified  affidavit  of  com- 
mission of  crime;  In  re  Matthews,  122  Fed.  251,  252,  253,  255,  refusing 
to  release  city  police  officer  indicted  for  wounding  escaping  deserter 
from  army,  necessity  of  shooting  being  doubtful;  In  re  Turner,  119 
Fed.  233,  awarding  habeas  corpus  to  release  officer  of  United  States 
army  from  arrest  for  contempt  in  disobeying  injunction  against  laying 
sewer-pipe;  Ex  parte  McMinn,  110  Fed.  955,  refusing  writ  of  habeas 
corpus  to  release  petitioner  confined  in  Alabama  insane  hospital  under 
order  of  probate  court,  having  remedy  in  State  court;  Eureka  County 
Bank  Habeas  Corpus  Cases,  35  Nev.  119,  126  Pac.  667,  discharging  on 
habeas  corpus  persons  held  for  trial  on  criminal  charge  under  provision 
of  act  which  has  been  repealed ;  People  v.  Hendrick,  215  N.  Y.  344,  109 
N.  E.  488,  in  habeas  corpus  proceedings  to  secure  release  of  prisoner 
from  insane  asylum,  judge  may,  in  his  discretion,  summon  jury  to  assist 
him  in  determining  issue  of  insanity;  People  v.  Mensching,  187  N.  Y. 
20,  10  Ann.  Gas.  101,  10  L.  R.  A.  (N.  S.)  625,  79  N.  E.  887,  denying 
petition  foi^  habeas  corpus  to  release  person  arrested  for  failure  to  pay 
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tax,  where  statute  imposing  tax  is  invalid,  but  penalty  for  failure  to 
pay  is  valid;  dissenting  opinion  in  Hunter  v.  Wood,  209  U.  S.  211, 
52  L.  Ed.  754,  28  Sup.  Ct.  472,  majority  holding  Federal  Circuit  Court 
had  power  to  discharge  on  habeas  corpus  ticket  agent  convicted  by 
State  authorities  for  selling  tickets  in  violation  of  State  rate  statute, 
where  tickets  were  sold  in  conformity  with  conditions  of  Federal  court 
order  enjoining  enforcement  of  State  rate  statute;  dissenting  opinion 
in  Ex  parte  Martinez,  66  Tex.  Cr.  98,  145  S.  W.  1010,  majority  holding 
evidence  insufficient  to  show  person  cotivicted  of  murder. was  prevented 
from  giving  notice  of  appeal,  and  refusing  release  on  habeas  corpus; 
Ex  parte  Mirzan,  119  U.  S.  586,  30  L.  Ed.  513,  6  Sup.  Ct.  342,  Ex  parte 
Hanson,  11  Sawy.  661,  28  Fed.  130,  United  States  v.  Ronan,  33  Fed. 
119,  120,  In  re  C^ristensen,  43  Fed.  243,  244,  In  re  Van  YHet,  43  Fed. 
768,  10  L.  R.  A.  454,  In  re  King,  51  Fed.  436,  United  States  v.  Chapel, 
54  Fed.  140,  In  re  Huse,  79  Fed.  306,  308,  25  C.  C.  A.  1,  In  re  Grice, 
79  Fed.  633,  In  re  Alexander,  84  Fed.  633,  Nesbit  v.  Hert,  91  Fed.  125, 
and  Eaton  v.  West  Virginia,  91  Fed.  766,  34  C.  C.  A.  68,  all  following 
rule;  Ex  parte  Royall,  117  U.  S.  255,  29  L.  Ed.  872,  6  Sup.  Ct.  742, 
refusing  to  discharge  prisoner  in  advance  of  trial;  Ex  parte  Fonda,  117 
U.  S.  518,  29  L.  Ed.  994,  6  Sup.  Ct.  848,  denying  petition ;  In  re  Terry, 
128  U.  S.  302,  32  L.  Ed.  408,  9  Sup.  Ct.  78,  reprinted  in  13  Sawy.  461, 
holding  Supreme  Court  not  required  to  exercise  power  to  inquire  into 
restraint  of  any  person;  In  re  Neagle,  135  U.  S.  74,  34  L.  Ed.  75,  10 
Sup.  Ct.  672,  14  Sawy.  315,  discharging  United  States  marshal  from 
State  custody ;  In  re  Duncan,  139  U.  8.  454,  35  L.  Ed.  222,  11  Sup.  Ct. 
575,  refusing  to  interfere  pending  appeal;  In  re  Wood,  140  U.  S.  289, 

35  L.  Ed.  509,  11  Sup.  Ct.  742,  holding  that  question  should  have  been 
raised  and  determined  by  trial  court;  Cook  v.  Hart,  146  U.  S.  194,  195, 

36  L.  Ed.  940,  13  Sup.  Ct.  43,  44,  and  In  re  Frederich,  149  U.  S.  75,  77, 

37  li.  Ed.  656,  657,  13  Sup.  Ct.  795,  796,  in  absence  of  special  circum- 
stances, person  should  be  compelled  to  seek  review  by  writ  of  error; 
New  York  v.  Eno,  155  U.  S.  92,  39  L.  Ed.  82,  15  Sup.  Ct.  31,  declining 
writ  where  it  did  not  appear  that  case  was  urgent;  In  re  Chapman,  156 
U.  S.  216,  217,  39  L.  Ed.  402,  403,  15  Sup.  Ct.  332,  333,  courts  are  re- 
luctant to  interfere  with  proceedings  not  finally  determined;  Washing- 
ton V.  Coovert,  164  U.  S.  702,  41  L.  Ed.  1182,  17  Sup.  Ct.  1000,  dis- 
charging writ;  lasigi  v.  Van  De  Carr,  166  U.  S.  394,  41  L.  Ed.  1049,  17 
Sup.  Ct.  596,  upholding  order  of  District  Court  dismissing  writ;  Whit- 
ten  V.  Tomlinson,  160  U.  S.  240,  241,  242,  40  L.  Ed.  411,  412,  16  Sup.  Ct. 
301,  302,  Baker  v.  Grice,  169  U.  S.  290,  42  L.  Ed.  750,  18  Sup.  Ct.  325, 
and  Tinsley  v.  Anderson,  171  U.  S.  105,  43  L.  Ed.  91,  18  Sup.  Ct.  807, 
dismissing  writ  issued  before  trial ;  Fitts  v.  McGhee,  172  U.  S.  532,  533, 
43  L.  Ed.  536,  19  Sup.  Ct.  275,  276;  dissolving  injunction  of  Circuit 
Court  restraining  prosecution  of  indictments  in  State  court;  Ohio  v. 
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Thomas,  173  U.  S.  284,  285,  43  L.  E<L  699,  19  Sup.  Ct.  456,  releasing 
Federal  officei'S  arrested  by  State;  Markuson  v.  Boucher,  175  U.  S.  186, 
44  L.  Ed.  125,  20  Sup.  Ct.  77,  holding  State  judgments  in  criminal  cases 
should  not  be  reviewed  on  habeas  corpus;  Ex  parte  Tung  Jon,  12 
Sawy.  78,  28  Fed.  309,  denying  writ;  In  re  Neagle,  14  Sawy.  249,  5 
L.  R.  A.  85,  39  Fed.  845,  discharging  United  States  marshal  arrested 
by  State  court;  Ex  parte  Coy,  32  Fed.  916,  holding  relator  could  claim 
exemption  from  trial  for  any  offense  other  than  that  in  extradition 
papers;  In  re  Reinitz,  39  Fed.  209,  4  L.  R.  A.  239,  releasing  extradited 
person  arrested  under  State  process  before  he  could  return;  In  re  Con- 
verse, 42  Fed.  218,  refusing  to  discharge  prisoner;  Ex  parte  Kieffer, 
40  Fed.  400,  issuing  habeas  corpus,  right  of  appeal  being  an  inadequate 
protection;  United  States  v.  Fiscus,  42  Fed.  397,  refusing  to  discharge 
prisoner  in  advance  of  trial;  In  re  Johnson,  46  Fed.  480,  where  pris- 
oner confined  under  sentence  of  Federal  court  is  released  by  State  court^ 
he  may  be  rearrested;  In  re  Fox,  51  Fed.  433,  person  under  bail  in 
Federal  court  has  no  right  to  be  released  from  arrest  by  State  court; 
In  re  Flinn,  57  Fed.  499,  leaving  constitutionality  of  act  to  State  courts; 
In  re  Maldonado,  63  Fed.  827,  holding  that  the  error  of  State  court 
could  not  be  corrected  by  habeas  corpus;  In  re  Hacker,  73  Fed.  468, 
holding  prisoner  will  not  be  discharged  on  habeas  corpus  for  insuffi- 
ciency of  indictment;  In  re  Krug,  79  Fed.  310,  refusing  to  issue  writ 
where  it  would  interfere  with  execution  of  State  laws;  Campbell  v. 
Waite,  88  Fed.  107,  31  C.  C.  A.  403,  releasing  Federal  officer  arrested 
while  discharging  his  duty;  United  States  v.  McAleese,  93  Fed.  658, 
35  C.  C.  A.  529,  refusing  relief  where  prisoner  had  exhausted  his  remedy 
in  State  court;  In  re  Anderson,  94  Fed.  492,  refusing  to  discharge 
United  States  marshal  executing  process  outside  of  his  district;  In  re 
Bradley,  96  Fed.  970,  971,  refusing  to  discharge  prisoner  on  groxmd 
that  offense  was  committed  at  soldiers'  home;  King  v.  McLean  Asylum 
of  Massachusetts  General  Hospital,  64  Fed.  357,  26  L.  R.  A.  798,  12 
C.  C.  A.  139,  and  In  re  Rowe,  77  Fed.  167,  arguendo. 

Distinguished  in  dissenting  opinion  in  United  States  v.  Sing  Tuck, 
194  U.  S.  174,  48  L.  Ed.  923,  24  Sup.  Ct.  621,  majority  holding  habeas 
corpus  does  not  lie  where  Chinese  alleging  citizenship  denied  entry  and 
Secretary  of  Commerce  has  not  decided  appeal;  dissenting  opinion  in 
Ex  parte  Young,  209  U.  S.  198,  14  Ann.  Cas.  764,  13  L.  R.  A.  (N.  S.) 
932,  52  L.  Ed.  744,  28  Sup.  Ct.  441,  majority  refusing  to  discharge  on 
habeas  corpus  attorney  general  of  Minnesota  committed  for  contempt 
of  Federal  Circuit  Court  order  enjoining  enforcement  of  State  rate 
statute. 

Even  after  coixvlctlon,  prlaoner  may  be  so  discharged,  in  discretion  of 
Circuit  Oonrt. 
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Approved  in  Re  Lincoln,  202  U.  S.  181,  50  L.  Ed.  986,  26  Sup.  Ct.  602, 
denying  habeas  corpus  on  behalf  of  one  convicted  in  District  Court  of 
bringing  liquor  into  Indian  country  where  term  of  imprisonment  has 
almost  expired;  United  States  v.  Rothstein,  187  Fed.  270,  109  C.  C.  A. 
521,  payment  of  fine  imposed  in  criminal  case  under  void  judgment 
could  be  recovered;  Moore  v.  Wheeler,  109  Ga.  62,  35  S.  E.  116,  dis- 
charging on  habeas  corpus  defendant  convicted  of  selling  spirituous 
liquor  under  unconstitutional  statute  Qa.  Acts  1882-83,  p.  570. 

RigHt  to  try  ^radited  persons  for  other  offenses.    Note,  10  Am. 

St.  Rep.  210. 
Extradition  proceedings.    Note,  112  Am.  St.  Rep.  137. 

117  tr.  8.  264-255,  29  L.  Ed.  872,  6  Sup.  Ct.  742,  EX  PARTE  BOYAUa. 

Federal  court  should  not  release,  on  habeas  corpus  one  unlawfully  in 
State  custody,  in  advance  of  trial. 

Approved  in  Riggins  v.  United  States,  199  U.  S.  549,  60  L.  Ed.  304, 
26  Sup.  Ct.  147,  habeas  corpus  to  test  sufficiency  of  indictment  found 
in  District  Court  and  removed  to  Circuit  Court  not  issuable  by  latter; 
Stevens  v.  McClaughry,  207  Fed.  25,  51  L.  R.  A.  (N.  S.)  390, 125  C.  C.  A. 
102,  person  restrained  of  liberty  many  years  under  void  judgment  of 
Federal  court  is  not  barred  from  release  on  habeas  corpus  by  fact  that 
he  neglected  to  secure  relief  by  writ  of  error  until  it  wa?  too  late;  Ex 
parte  Collins,  149  Fed.  575,  objection  that  petitioner  extradited  for  per- 
jury was  indicted  and  convicted  for  perjury  committed  at  trial  not 
available  on  habeas  corpus  pending  State  appeal;  Ex  parte  Mirzan,  119 
U.  S.  586,  30  L.  Ed.  518,  6  Sup.  Ct.  342,  following  rule;  New  York  v. 
Eno,  155  U.  S.  95,  96,  39  L.  Ed.  83,  15  Sup.  Ct.  32,  declining  writ,  where 
it  did  not  appear  that  case  was  urgent ;  In  re  Chapman,  156  U.  S.  217, 
39  L.  Ed.  403,  15  Sup.  Ct.  333,  courts  are  reluctant  to  interfere  with 
proceedings  not  finally  determined ;  United  States  v.  Fiscus,  42  Fed.  397, 
refusing  to  discharge  prisoner  in  advance  of  trial. 

117  U.  S.  255-271,  29  la.  Ed.  892,  6  Sup.  Ot  742,  AFPItEGATE  v.  LEZDTCh 
TON  ETC.  MIK.  GO. 

Deed  is  admissible,  if  thirty  years'  old,  in  proper  custody,  and  posses- 
sion had  thereunder. 

Approved  in  Bouvier-Jaeger  Coal  Land  Co.  v.  Sypher,  186  Fed.  662, 
holding  evidence  sufficient  to  esfablish  that  deed  recorded  nineteen  years 
after  its  date  and  after  death  of  all  parties  was  forgery,  and  claimant 
to  part  of  land  under  conveyance  from  heirs  of  principal  grantor  was 
entitled  to  cancellation  of  deed  as  cloud  on  his  title;  Lane  v.  Watts,  41 
App.  D.  C.  156,  holding  deed  more  than  thirty  years  old  bearing  no  sus- 
picious indicia  proves  itself,  and  affirming  decree  finding  title  in  appel- 
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lees;  H.  C.  Cole  &  Co.  v.  William  Lea  &  Sons  Co.,  35  App.  D.  C.  357, 
holding  entries  in  account-books  more  than  thirty  years  old  found  in 
proper  custody,  and  free  from  all  ground  of  suspicion  prove  themselves, 
and  when  offered  to  prove  shipments  of  goods  are  to  be  considered  as 
part  of  res  gestae,  rather  than  as  recitals  of  past  events ;  McClaskey  v. 
Barr,  47  Fed.  169,  Templeton  v.  Luckett,  75  Fed.  258,  21  C.  C.  A.  225, 
Renter  v.  Stuckart,  181  111.  538,  54  N.  E.  1017,  and  Woods  v.  Bonner, 
89  Tenn.  419, 18  S.  W.  69,  all  following  rule ;  Fulkerson  v.  Holmes,  117 
U.  S.  397,  29  L.  Ed.  918,  6  Sup.  Ct.  784,  admitting  deed  as  an  ancient 
document ;  Van  Gunden  v.  Virginia  etc.  Iron  Co.,  52  Fed.  845,  3  C.  C.  A. 
294,  admitting  copy  of  unrecorded  and  lost  deed. 

It  Is  presumed  that  court  of  general  jurisdiction  liad  parties  duly  served 
by  publication  where  its  order  is  on  file. 

Approved  in  Ballard  v.  Hunter,  204  U.  S.  265,  51  L.  Ed.  476,  27  Sup. 
Ct.  261,  St.  Francis  Basin  Levee  Act  of  Arkansas  of  1893,  providing 
for  personal  service  on  residents  and  constructive  service  by  publication 
on  nonresidents  in  enforcement  of  liens  for  taxes  and  assessments,  is 
valid;  Bull  v.  Campbell,  225  Fed.  929,  in  mortgagee's  suit  to  quiet  title 
to  land,  grantee  of  mortgagor  could  not  collaterally  attack  decree  in 
former  suit  foreclosing  his  equity  of  redemption  on  ground  of  insuffi- 
ciency of  affidavit  of  service  of  summons;  Stead  v.  Curtis,  205  Fed.  449, 
123  C.  C.  A.  507,  recital  in  judgment  of  Superior  Court  admitting  will 
to  probate  that  notice  of  hearing  had  been  given  raises  presumption  in 
favor  of  jurisdiction  of  court,  not  overcome  by  unverified  affidavit  of 
publication;  Butterfield  v.  Miller,  195  Fed.  203,  207,  115  C.  C.  A.  152, 
certified  copy  of  record  of  deed  made  in  1851  by  administrator  of  owner 
was  not  admissible  to  prove  title  in  grantee  without  proof  of  adminis- 
tratorship of  grantor,  and  while  recitals  in  deed  were  sufficient  to*  raise 
presumption  of  appointment,  they  were  not  competent  in  absence  of 
showing  that  court  record  could  not  be  produced;  Johnson  v.  Hunter, 
147  Fed.  139,  77  C.  C.  A.  359,  permitting  collateral  attack  on  judgment 
obtained  by  publication  of  summons  where  affidavit  as  disclosed  by  rec- 
ord was  insufficient;  Cohen  v.  Portland  Lodge  etc.  Elks,  144  Fed.  269, 
upholding  sufficiency  of  affidavit  of  service  by  publication  on  minor  de- 
fendant in  foreclosure  suit ;  Wallace  v.  Adams,  143  Fed.  728,  74  C.  C.  A. 
540,  recital  in  judgment  that  required  notice  was  "given  to  defendants 
in  conformity  of  law"  raises  presumption  of  due  service  and  of  juris- 
diction of  persons,  in  absence  of  inconsil^tent  record;  Blue  Mt.  Iron  etc. 
Co.  V.  Portner,  131  Fed.  59,  65  C.  C.  A.  295,  appointment  of  receiver 
for  corporation  by  state  court  of  general  jurisdiction  not  collaterally 
attackable  for  want  of  jurisdiction  of  corporation's  person;  Johnson  v. 
Hunter,  127  Fed.  226,  holding  decree  of  sale  of  land  for  unpaid  levee 
taxes  reciting  summons  by  publication  not  collaterally  attackable  for 
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want  of  proof  of  publication;  Eltonhead  y.  Allen,  119  Fed.  128,  55 
C.  C.  A.  671,  holding  making  of  affidavit  of  applicant  in  due  form  pre- 
sumed from  record  of  attachment  stating  writ  issued  when,  and  amount 
specified  in  affidavit ;  Woods  v.  Woodson,  100  Fed.  518,  40  C.  C.  A.  525, 
upholding  order  for  service  by  publication,  under  Rev.  Stats.,  §  738,  in 
lien  suit  which  order  contained  finding  that  none  of  defendants  were  in- 
habitants of  district;  Ingram  v.  Sherwood's  Heirs,  75  Ark.  181,  87  S.  W. 
437,  on  collateral  attack  of  decree  confirming  tax  title,  where  record 
showed  publication  of  notice  and  filing  of  petition,  and  decree  recited 
that  cause  was  heard  upon  petition,  proof  of  publication,  deeds,  etc., 
'  court  will  presume  that  petitioner  exhibited  tax  receipts  for  three  years 
as  required  by  statute ;  Clay  v.  Bilby,  72  Ark.  108,  78  S.  W.  751,  up- 
holding sufficiency  of  affidavit  of  publication  of  warning  order  in  pro- 
ceedings for  sale  of  land  under  overdue  tax  act;  McHatton  v.  Rhodes, 
143  Cal.  280,  281,  101  Am.  St.  Rep.  125,  76  Pac.  1038,  where  foreign 
judgment  offered  in  evidence  recited  defendants  had  been  fully  notified 
by  publication  more  than  thirty  da3r8  prior  to  first  term  of  court,  it  is 
presumed  that  order  made  for  publication;  O'Connor  v.  Board  of  Trus- 
tees of  Firemen's  Pension  Fund,  247  111.  58,  93  N.  E.  125,  holding  State 
Circuit  Court  has  jurisdiction  to  review  by  mandamus  action  of  board 
of  trustees  of  firemen's  pension  fund  of  Chicago  in  passing  upon  appli- 
cation for  pensions,  and  erroneous  judgment  in  mandamus  can  only  be 
reviewed  by  direct  appeal  or  writ  of  error;  Franklin  Union  v.  People, 
220  lU.  366,  110  Am.  St.  Rep.  248,  77  N.  E.  180,  where  court  has  before 
it  complainant  and  party  against  whom  injunction  asked  on  bill  stating 
case  of  equity  jurisdiction,  error  in  issuing  injunction  broader  than  bill 
does  not  defeat  contempt  for  violation  of  injunction;  O'Brien  v.  People, 
216  lU.  363,  108  Am.  St.  Rop.  219,  75  N.  E.  112,  where  in  suit  to  enjoin 
strikers  defendants  served  with  process  failed  to  appear,  jurisdiction 
not  affected  by  defects  in  bill;  Plummer  v.  M.  D.  Wells  &  Co.,  6  Ind. 
Ter.  198,  90  S.  W.  306,  judgment  reciting  that  parties  appeared  in  per- 
son or  by  attorney  cannot  be  collaterally  attacked  in  probate  proceed- 
ing to  compel  allowance  of  claim  against  estate  of  one  of  defendants 
on  ground  that  such  defendant  was  not  served,  did  not  appear,  and 
court  had  no  jurisdiction  as  to  him;  National  Bank  v.  Home  Security 
Co.,  65  Kan.  644,  70  Pac.  647,  holding  voluntary  appea:c&nce  of  party 
alleged  by  answer  to  have  interest  in  controversy  presumed  from  recital 
in  journal  entry,  though  no  pleadings  filed ;  Bank  of  Colfax  v.  Richard- 
son, 34  Or.  524,  75  Ajn.  St.  Rep.  669,  54  Pac.  360,  holding  objection  that 
issuance  of  summons  by  publication  on  nonresident  did  not  appear  to 
have  been  made  before  attachment  unavailing  in  collateral  suit;  State 
V.  Smith,  29  R.  I.  522,  72  Atl.  714,  insufficiency  of  criminal  complaint 
18  not  jurisdictional  defect  which  can  be  taken  advantage  of  by  motion 
in  arrest  of  judgment  under  statute  requiring  nonjurisdictional  objee- 


117  U.  S.  271-272         NOTES  ON  U.  S.  REPORTS.  366 

tions  to  be  taken  by  demurrer  or  motion  to  quash ;  Chesapeake  etc.  R.  R. 
Co.  V.  Washington  etc.  Ry.  Co.,  99  Va.  722,  40  S.  E.  22,  holding  order 
of  court  in  condemnation  proceedings  declaring  defendant  duly  served 
with  notice  conclusive  unless  disproved  by  record;  Jorgenson  v.  Winter, 
69  Wash*.  578,  125  Pac.  959,  holding  proceeding  to  determine  insane 
person  had  been  restored  to  capacity  and  discharging  guardian  was  not 
invalid  because  conducted  without  notice  to  ward;  dissenting  opinion 
in  Had)3ock  v.  Haddock,  201  U.  S.  607,  50  L.  Ed.  885,  26  Sup.  Ct.  525, 
majority  holding  mere  domicile  in  State  of  one  8x>ouse  does  not  give 
State  courts  jurisdiction  to  decree  default  divorce  against  nonresident 
defendant  served  by  publication;  Guaranty  Trust  Co.  v.  Green  Cove 
R.  R.  Co.,  139  U.  S.  148,  35  L.  E4.  120,  11  Sup.  Ct.  516,  holding  publi- 
cation for  four  lunar  months  was  insuflScient ;  Foster  v.  Givens,  67  Fed. 
691,  14  C.  C.  A.  625,  holding  recital  in  judgment,  of  service  by  publica- 
tion, was  sufficient ;  Boyd  v.  Roane,  49  Ark.  413,  414,  5  S.  W.  708,  hold- 
ing presumption  of  service  raised  by  record  to  be  conclusive;  Gregory 
v.  Bartlett,  55  Ark.  36,  17  S.  W.  345,  where  statute  requires  a  warning 
order  to  appear  of  record,  no  presumption  in  favor  of  record  will  be 
indulged  in  its  absence;  McConnell  v.  Day,  61  Ark.  475,  33  S.  W.  734, 
presuming  judgment  of  domestic  court  of  general  jurisdiction  in  col- 
lateral inquiry,  to  be  within  jurisdiction;  Porter  v.  Dooley,  66  Ark.  7, 
49  S.  W.  1085,  refusing  to  set  aside  decree,  because  affidavit  contained 
no  certificate  of  magistracy;  Seculovich  v.  Morton,  101  Cal.  677,  40  Am. 
St.  Rep.  107,  36  Pac.  387,  plaintiff  in  spite  of  defendant's  absence  from 
State,  could  have  had  &  commissioner  appointed  to  convey  the  land; 
State  V.  Eddy,  10  Mont.  318,  25  Pac.  1034,  holding  taking  of  personal 
judgment,  without  embodying  directions  for  sale,  did  not  destroy  lien 
of  attachment ;  Amy  v.  Amy,  12  Utah,  314,  323,  326,  42  Pac.  1126,  1129, 
where  judgment  recites  service  by  publication,  presumption  of  court's 
jurisdiction  is  not  overcome  by  defednant's  nonresidence ;  Smythe  v. 
Henry,  41  Fed.  710,  arguendo. 

Conclusiveness  of  judgment  and  collateral  attack.    Note,  94  Ajn. 
Dec.  769. 

Miscellaneous.  Cited  generally  in  Clarke  v.  Seay,  21  Ky.  Law  Rep. 
394,  51  S.  W.  589. 

117  U.  8.  271-272,  29  L.  Ed.  898,  6  Sup.  Ct.  734,  BOABDMAN  v.  T0FFE7. 

aeneral  finding  by  couxt^  without  jury,  preclndea  imiuiiy  into  special 
facts. 

Approved  in  Paul  v.  Delaware  etc.  R.  Co.,  130  Fed.  956,  following 
rule;  Phoenix  Securities  Co.  v.  Dittmar,  224  Fed.  895,  140  C.  C.  A.  336, 
in  case  submitted  by  written  consent  to  waive  jury,  question  whether 
there  was  evidence  to  sustain  judgment  for  plaintiff,  not  presented  to 
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trial  court,  could  not  be  reviewed  on  appeal;  Porter  v.  F.  M.  Davies  & 
Co.,  223  Fed.  466,  140  C.  C.  A.  11,  judgment  in  action  at  law  in  Federal 
court,  although  jury  is  waived  and  cause  tried  to  court,  is  reviewable 
only  on  writ  of  error;  Mason  v.  United  States,  219  Fed.  549, 135  C.  C.  A. 
315,  where  cause  was  tried  without  jury  and  no  findings  of  fact  or  dec- 
larations of  law  were  requested,  trial  court's  judgment  was  equivalent 
to  verdict  and  not  subject  to  ^exception;  Pennsylvania  Casualty  Co.  v. 
Whiteway,  210  Fed.  784,  127  C.  C.  A.  332,  where  jury  is  waived  and 
cause  tried  by  court,  general  finding  of  court  stands  as  verdict  of  jury 
and  may  not  be  reviewed  unless  lack  of  evidence  to  sustain  finding  has 
been  suggested  by  ruling  thereon  or  motion  for  judgment,  or  some  mo- 
tion to  present  to  court  issue  of  law  involved  before  close  of  trial; 
National  Surety  Co.  v.  United  States,  200  Fed.  143,  118  C.  C.  A.  360, 
in  absence  of  request  to  find  fact  specially  or  to  find  generally  for  de- 
fendant and  exception  to  ruling  thereon,  general  finding  for  plaintiff 
stands  as  verdict  of  jury,  and  exception  thereto  presents  no  question 
for  review;  McCrea  v.  Parsons,  112  Fed.  918,  50  C.  C.  A.  612,  holding 
where  in  trial  by  court,  general  finding  for  plaintiffs  in  error,  court 
cannot  consider  whether  agent  receiving  money  from  illegal  transac- 
tions may  retain  such  money;  Barnard  v.  Randle,  110  Fed.  909,  49 
C.  C.  A.  177,  holding  where  in  trial  by  court  general  finding  for  defend- 
ant is  made  special  findings  of  court  of  law  or  fact  not  matter  for 
error;  Kidder  v.  Northwestern  Mut.  Life  Ins.  Co.,  117  Fed.  999,  hold- 
ing interveners  claiming  proceeds  of  check  in  suit,  where  removal  had 
been  denied,  cannot  give  Federal  jurisdiction;  Kingan  &  Co.  v.  Beall, 
42  App.  D.  C.  488,  finding  by  trial  court  upon  conflicting  evidence  in 
case  tried  without  jury  will  not  be  disturbed  on  appeal  in  view  of  statu- 
tory provision  that  such  finding  shall  have  same  effect  as  verdict  of 
jury;  Bowden  v.  Burnham,  59  Fed.  754,  8  C.  C.  A.  248,  and  Fourth  Nat. 
Bank  v.  Belleville,  83  Fed.  675,  27  C.  C.  A.  674,  an  assignment  of  error 
upon  a  general  finding  by  court,  without  a  jury,  raises  no  question  for 
review;  Burrows  v.  Niblack,  84  Fed.  112,  28  C.  C.  A.  130,  holding,  under 
Illinois  statute,  motion  in  arrest  of  judgment  in  assumpsit,  rendered 
after  waiver  of  jury,  will  not  lie  where  finding  is  general. 

Miscellaneous.    Miscited  in  Boyd  v.  Roane,  49  Ark.  414,  5  S.  W.  708. 

117  U.  8.  272-275,  29  L.  Ed.  897,  6  Sup.  Ct.  729,  JEFFEBSON  v.  DBTVEB. 

BemoYal  for  local  prejudice  is  only  obtainable  where  all  defendants  of 
different  citizenship  from  plaintiffs. 

Approved  in  Rosenthal  v.  Coates,  148  U.  S.  146,  37  L.  Ed.  400,  13 
Sup.  Ct.  577,  Thouron  v.  East  Tennessee  etc.  Ry.  Co.,  38  Fed.  678,  and 
Adelbert  College  v.  Toledo  etc.  Ry.  Co.,  47  Fed.  845,  all  following  rule; 
Lawson  v.  Richmond  etc.  R.  R.  Co.,  112  N.  C.  397,  17  S.  E.  172,  where 
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prerequisites  for  removal  do  not  exist.  State  court  may- decline  to  per- 
mit it;  Baird  v.  Richmond  etc.  R.  R.  Co.,  113  N.  C.  608,  18  S.  E.  699, 
Circuit  Court,  on  being  satisfied  of  its  jurisdiction,  can  order  removal 
of  suit. 

Distin^ished  in  Whelan  v.  New  York  etc.  R.  Co.,  35  Fed.  857,  1 
L.  R.  A.  71,  holding  act  of  1887  repeals  subdivision  3,  section  639,  Rev. 
fitats. ;  Bonner  v.  Meikle,  77  Fed.  489,  under  act  of  1887-88,  it  is  not 
necessary,  where  all  plaintiffs  are  citizens  of  State  where  suit  is  brought, 
that  all  defendants  be  citizens  of  different  States. 

Right  to  remove  cause  from  State  to  Federal  court  for  prejudice 
or  local  influence  as  dependent  upon  citizenship  of  parties.  Note, 
4  Ann.  Oas.  456. 

Bemoval  of  separable  controversy,  provided  in  Bevised  Statutes,  sectloji 
689,  does  not  apply  to  removal  for  local  prejudice. 

Approved  in  Cambria  Iron  Co.  v.  Ashbum,  118  U.  S.  57,  80  L.  Ed. 
61,  6  Sup.  Ct.  930,  following  rule;  Young  v.  Parker,  132  U.  S.  270,  88 
L.  Ed.  858,  10  Sup.  Ct.  77,  arguendo. 

Purdiaser  pendente  Ute,  made  party,  is  subject  to  disabilities  of  other 
parties,  as  respects  removal. 

Approved  in  Nash  v.  McNamara,  145  Fed.  543,  parties  brought  into 
State  action  by  cross-complaint  alleging  they  claim  interest  in  prop- 
erty, and  who  file  complaint  alleging  they  are  successors  of  plaintiff, 
cannot  remove;  Speckert  v.  German  Nat.  Bank,  98  Fed.  154,  38  C.  C.  A. 
682,  holding  receiver  of  national  bank  admitted  into  suit  pending  in 
State  court  to  defend  for  bank,  not  being  necessary  party,  has  no  right 
to  removal;  Farmers'  etc.  Nat.  Bank  v.  Schuster,  86  Fed.  165,  2^ 
C.  C.  A.  649,  one  intervening,  after  mistrial  in  State  court,  cannot  have 
cause  removed. 

117  IT.  S.  275-279,  29  la.  Ed.  899,  6  Sup.  Ot.  780,  SLOANE  ▼.  ANDEBSON. 

Joint  action  in  tort  is  not  rendered  separable  by  separate  answers  and 
defenses. 

Approved  in  Chicago  etc.  Ry.  Co.  v.  Willard,  220  U.  S.  425,  55  L.  Ed. 
526,  31  Sup.  Ct.  460,  where  plaintiff  elects,  in  conformity  with  State 
law,  to  sue  jointly  in  tort  nonresident  lessee  railway  and  resident  cor- 
porate lessor  for  negligent  operation  of  road  within  State,  nonresident 
railroad  cannot  remove  case  to  Federal  court,  although  lessor  may  have 
been  joined  to  defeat  Federal  jurisdiction;  Alabama  etc.  Ry.  Co.  v. 
Thompson,  200  U.  S.  215,  50  L.  Ed.  446,  26  Sup.  Ct.  161,  case  in  which 
plaintiff  elects  to  sue  foreign  corporation  and  servants  jointly  for  tort 
is  removable  by  corporation  irrespective  of  citizenship  of  other  defend- 
ants, though  joinder  improper;  Chesapeake  &  0.  R.  R.  Co.  v.  Dixon,  170 
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U.  S.  138,  45  L.  Ed.  125,  21  Sup.  Ct.  70,  holding  railway  company  can- 
not remove  suit  for  wrongful  death  caused  hy  company  and  two  of  its 
servants,  where  employees  and  plaintiff  fellow-crtizens,  tort  being  joint; 
Hough  V.  Soei^t6  Electrique  Westinghouse  De  Russie,  232  Fed.  637, 
liability  of  corporation  for  breach  of  contract  and  of  liquidator  are 
several,  and  although  under  State,  statute,  single  action  may  be  main- 
tained against  both,  cause  is  removable  by  nonresident  corporation; 
Northern  Pac.  Ry.  Co.  v.  Mentzer,  214  Fed.  16,  130  C.  C.  A.  404,  hold- 
ing action  oould  be  brought  against  lessor  railroad  and  lessee  for  joint 
tort  in  setting  fibre  to  plaintiff's  property,  and  lessor  could  not  insist 
that  action  was  several,  nor  escape  liability  by  fact  that  fire  was  set  by 
lessee's  engine;  Regis  v.  United  Drug  Co.,  180  Fed.  207,  bill  by  resi- 
dents of  Massachusetts  to  restrain  infringement  of  trademark  by  New 
Jersey  corporation  and  general  manager,  who  was  x  resident  of  Massa- 
chusetts, does  not  involve  separable  controversy^  authorizing  removal  to 
Federal  court;  Lomax  v.  Foster  Lumber  Co.,  174  Fed.  966,  99  C.  C.  A. 
463,  action  of  trespass  to  try  title  to  land  joining  different  persons 
claiming  title  as  parties  defendant  under  Texas  statute  does  not  involve 
separable  controversy  removable  by  nonresident  defendant;  Shaffer  v. 
Union  Brick  Co.,  128  Fed.  98,  refusing  to  remand  case  where  company 
and  servant  sued  for  death  of  another  servant,  servant  being  actually 
and  master  only  constructively  negligent ;  Fogarty  v.  Southern  Pac.  Co., 
123  Fed.  974,  holding  complaint  by  employee  against  company  and 
others  for  injury  alleging,  as  cause,  unsafe  tracks  and  negligent  opera- 
tion of  car,  states  joint  tort  claim;  Smedley  v.  Smedley,  110  Fed.  258, 
holding  inseparable  suit  against  S.,  parol  grantor,  to  plaintiff,  E.  sub- 
sequent grantee  of  S.  of  same  land  and  H.,  E.  's  grantee,  to  cancel  deeds 
and  remove  cloud;  McCormick  v.  Illinois  Cent.  R.  Co.,  100  Fed.  252, 
holding  defendant  company  entitled  to  removal  where  individual  fellow- 
citizen  of  plaintiff  is  joined  as  defendant  to  prevent  Federal  jurisdic- 
tion ;  Winston  v.  IlUnois  Cent.  R.  R.  Co.,  Ill  Ky.  958,  65  S.  W.  15,  hold- 
ing company  sued  jointly  with  engineer  and  fireman  under  Ky.  Stats., 
§  6,  for  wrongful  death  cannot  remove  cause  where  servants  have  not 
requisite  citizenship;  County  Commissioners  of  Baltimore  v.  United 
Rys.  Co.,  99  Md.  89,  57  Atl.  677,  under  Code  Gen.  Laws,  art.  75,  §  102, 
relating  to  change  of  venue  for  bias,  joint  defendants  cannot  remove 
cause  without  consent  of  all  codef endants ;  Staton  v.  Atlantic  Coast 
Line  R.  Co.,  144  N.  C.  143,  56  S.  E.  797,  action  against  foreign  and 
domestic  railroad  for  damages  to  abutting  property  for  interference 
with  easements  in  street  is  not  separable  and  cannot  be  removed  to 
Federal  court  by  foreign  company;  Hough  v.  Southern  Ry.  Co.,  144 
N.  C.  696,  700,  702,  57  S.  E.  471,  472,  473,  complaint  alleging  plain- 
tiff's intestate  was  killed  in  collision  of  trains  caused  by  neglieence  of 
railroad,  train-dispatcher  and  telegraph  operators  does  not  involve  sep- 
Xra— 24 
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arable  controversy  removable  to  Federal  court,  though  petition  for  re- 
moval avers  train-dispateher  was  joined  to  defeat  Federal  jurisdiction; 
Fidelity  Ins.  Co.  v.  Huntington,  117  U.  S.  281,  29  L.  Ed.  899,  6  Sup. 
Ct.  734,  Plymouth  Min.  Co.  v.  Amadore  Canal  Co.,  118  U.  S.  270,  30 
L.  Ed.  234.  6  Sup.  Ct.  1037,  Little  v.  Giles,  118  U.  S.  601,  80  L.  Ed.  271, 
7  Sup.  Ct.  35,  Thorn  etc.  Hedge  Co.  y.  Fuller,  122  U.  S.  543,  80  L.  Ed. 
1237,  7  Sup.  Ct.  1267,  Graves  v.  Corbin,  132  U.  S.  588,  88  L.  Ed.  468, 
10  Sup.  Ct.  202,  Louisville  etc.  R.  R.  Co.  v.  Wangelin,  132  U.  S.  601, 
33  L.  Ed.  476,  10  Sup.  Ct.  204,  Torrence  v.  Shedd,  144  U.  S.  631,  86 
L.  Ed.  531,  12  Sup.  Ct.  727,  Powers  v.  Chesapeake  etc.  Ry.  Co.,  169 
U.  S.  97,  42  L.  Ed,  675,  18  Sup.  Ct.  266,  Rumsey  v.  Call,  28  Fed.  771, 
Southworth  v.  Reid,  36  Fed.  452,  Stanbrough  v.  Cook,  38  Fed.  373,  8 
L.  R.  A.  402,  Ames  v.  Chicago  etc.  Ry.  Co.,  39  Fed.  883,  State  v.  Colum- 
bus etc.  Ry.  Co.,  48  Fed.  628,  and  O 'Harrow  v.  Henderson,  52  Fed. 
769,  all  following  rule  y  Core  v.  Vinal,  117  U.  S.  348,  29  L,  Ed.  913,  6 
Sup.  Ct.  767,  holding  separable  controversy  cannot  arise  when  defend- 
ants in  trespass  plead  jointly;  Brooks  v.  Clark,  119  U.  S.  511,  30  L.  Ed. 
485,  7  Sup.  Ct.  303,  holding  that  controversy  was  not  a  separable  one; 
Winnemans  v.  Edgington,  27  Fed.  326,  holding  cause  not  separable 
when  all  defendants  are  interested  adversely  to  defendant;  Western 
Union  Tel.  Co.  v.  Brown,  32  Fed.  338,  holding  no  separable  controversy 
for  purpose  of  removal  exists  in  action  against  principal  and  surety  on 
bond ;  Seddon  v.  Virginia  etc.  Iron  Co.,  36  Fed.  9,  1  L.  B.  A.  110,  hold- 
ing defendants  sued  jointly  must  be  regarded  as  real  parties  in  interest ; 
Sexton  V.  Seelye,  39  Fed.  705,  holding  neither  joint  defendant  may  re- 
move, on  ground  that  he  might  have  been  sued  separately;  Bumham  v. 
First  Nat.  Bank,  53  Fed.  166,  3  C.  C.  A.  486,  holding  nonresident  de- 
fendant in  replevin,  substituted  for  sheriff,  cannot  remove;  Thompson 
V.  Chicago  etc.  Ry.  Co.,  60  Fed.  774,  holding  failure  of  defendants  to 
join  in  petition,  fatal  to  removal,  cause  not  being  separable;  In  re  The 
Jarnecke  Ditch,  69  Fed.  170,  holding  cause  not  made  separable  by  filing 
of  conflicting  separate  defenses;  Warax  v.  Cincinnati  etc.  Ry.  Co.,  72 
Fed.  640,  holding  joinder  of  resident  defendant,  to  prevent  removal, 
must  be  affirmatively  shown ;  Creagh  v.  Equitable  life  Ins.  Co.,  88  Fed. 
3,  holding  one  of  several  joint  defendants  cannot  remove,  on  g^und  of 
separable  controversy  as  to  lien;  Zeller  v.  Martin,  84  Wis.  6,  54  N.  W. 
331,  holding  defendant  cannot  insist  upon  change  of  venue,  not  desired 
by  joint  and  several  codef endants ;  Wetherby  v.  Stinson,  62  Fed.  176, 
10  C.  C.  A.  243,  dismissing  suit,  although  defendant  co-citizen  of  com- 
plainant, filed  disclaimer;  Woodrum  v.  Clay,  33  Fed.  899,  and  Kaitel 
V.  Wylie,  38  Fed.  867,  when  plaintiff  elects  to  sue  jointly,  defendants 
cannot  make  action  several;  Dow  v.  Bradstreet  Co.,  46  Fed.  826,  hold- 
ing allegations  of  complaint  true,  in  determining  whether  cause  is  sep- 
arable; Brown  v.  Coxe,  75  Fed.  690,  and  Moore  v.  Los  Angeles  etc.  Steel 
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Co.,  89  Fed.  78,  both  holding  on  plaintiff's  election  to  sue  jointly, 
neither  defendant  can  treat  action  as  several,  for  removal  purposes; 
Deere  v.  Chicago  etc.  By.  Co.,  86  Fed.  881,  holding  plaintiff  may  sue 
jointly,  although  motive  is  to  prevent  removal;  Weller  v.  J.  B.  Pace 
Tobacco  Co.,  32  Fed.  862,  arguendo. 

Distinguished  in  Fergason  v.  Chicago  etc.  Ry.  Co.,  63  Fed.  178,  hold- 
ing cause  of  action  against  railroad  and  employees,  for  negligence, 
separable. 

Removal  from  State  to  Federal  court,  on  ground  of  separable  con- 
troversy, of  joint  action  for  tort  against  resident  and  nonresi- 
dent defendants.    Note,  4  AzuL  Gas.  1150. 

Removal  of  cause  because  of  separable  controversy.  Note,  5 
L.  R.  A.  (N.  S.)  66. 

117  IT.  S.  280-282,  29  L.  Ed.  898,  6  Sup.  Ot  733,  FIDEUTT  INS.  00.  T. 
HUNTINaTON. 

Semoval  cannot  be  had  for  separable  controversies,  on  creditor's  bill  to 
sabject  encumbered  property  to  lienholders. 

Approved  in  State  of  Idaho  v.  American  Surety  Co.,  218  Fed.  681, 
where  State  on  behalf  ot.  depositors  of  insolvent  bank  sues  surety  on 
bond  of  bank  commissioner,  cause  is  held  separable  and  remanded  ex- 
cept as  to  claim  of  resident  exceeding  three  thousand  dollars  and  claim 
of  nonresident;  R^is  v.  United  Drug  Co.,  180  Fed.  208,  bill  by  resi- 
dents of  Massachusetts  to  restrain  infringement  of  trademark  by  New 
Jersey  corporation  and  its  general  manager,  who  was  resident  of  Mas- 
sachusetts, does  not  'present  separable  controversy  authorizing  removal 
to  Federal  court;  Lomax  v.  Foster  Lumber  Co.,  174  Fed.  966,  99 
C.  C.  A.  463,  action  of  trespass  to  try  title  joining  as  parties  defendant 
different  persons  claiming  title  as  permitted  by  Texas  statutes  does  not 
involve  separate  controversy  removable  to  Federal  court;  Daugherty  v. 
Sharp,  171  Fed.  469,  holding  petition  filed  by  administrator  is  in  execu- 
tion of  decree  of  State  Supreme  Court  and  ancillary  to  main  suit  and 
is  not  removable;  MacGinniss  v.  Boston  etc.  Silver  Min.  Co.,  119  Fed. 
100,  55  C.  C.  A.  648,  holding  suit  in  State  court  by  domestic  corporation 
stockholder  against  domestic  and  a  foreign  corporation  to  latter  from 
obtaining  control  of  former  is  indivisible;  Smedley  v.  Smedley,  110  Fed. 
258,  holding  suit  against  S.,  plaintiff's  parol  grantor,  E.,  S.'s  subsequent 
grantee,  and  H.,  E.'s  grantee,  to  cancel  deeds  and  enforce  S.'s  gift 
is  indivisible;  Colbum  v.  Hill,  101  Fed.  505,  506,  41  C.  C.  A.  467, 
holding  indivisible  creditor's  suit  to  obtain  administration  of  insolvent 
corporation's  property  and  to  exclude  defendants  therefrom  on  ground 
of  invalidity  of  contract;  Lake  St.  El.  R.  R.  Co.  y.  Ziegler,  99  Fed.  122, 


]  17  U.  S.  280-282        NOTES  ON  U.  S.  REPORTS.  372 

123,  39  C.  C.  A.  431,  holding  trustees  merely  formal  parties  to  suit  by 
corporation  against  bondholders  for  accounting,  hence  ci^nnot  defeat 
removal;  Palmer  v.  Inman,  122  Ga.  230,  50  S.  E.  88,  in  action  by  judg- 
ment creditor  against  debtor  and^  his  lien  creditor  to  subject  encum- 
bered property  to  payment  of  judgment,  incidental  relief  i^ainst  credi- 
tor who  is  nonresident  is  not  ground  for  removal;  Hough  v.  Southern 
Ry.  Co.,  144  N.  C.  698,  702,  57  S.  E.  471,  473,  complaint  alleging  intes- 
tate was  killed  in  collision  6f  trains  caused  by  negligence  of  railroad, 
train-dispatcher  and  telegraph  operators  does  not  involve  separable  con- 
troversy removable  to  Federal  court,  though  petition  for  removal  avers 
train-dispatcher  was  joined  to  defeat  Federal  jurisdiction;  Young  v. 
Parker,  132  U.  S.  270,  33  L.  Ed.  863,  10  Sup.  Ct.  76,  Rosenthal  v.  Coates, 
148  U.  S.  147,  37  L.  Ed,  400.  13  Sup.  Ct.  577,  and  Turnbull  Wagon  Co. 
V.  Linthicum  Carriage  Co.,  80  Fed.  5,  all  following  rule ;  Little  v.  Giles, 
118  U.  S.  601,  30  L.  Ed.  271,  7  Sup.  Ct.  35,  Graves  v.  Corbin,  132  U.  S. 
588,  33  L.  Ed.  468,  10  Sup.  Ct.  201,  Torrence  v.  Shedd,  144  U.  S.  530, 
532,  36  L.  Ed.  531,  12  Sup.  Ct.  727,  728,  Rumsey  v.  Call,  28  Fed.  771, 
Hax  V.  Caspar,  31  Fed.  500,  Stanbrough  v.  Cook,  38  Fed.  373,  8  L.  R.  A. 
402,  Ames  v.  Chicago  etc.  Ry.  Co.,  39  Fed.  883,  884,  In  re  San  AntoniA 
etc.  Ry.  Co.,  44  Fed.  145,  State  v.  Columbus  etc.  R.  Co.,  48  Fed.  628, 
and  Thurber  v.  Miller,  67  Fed.  375,  14  C.  C.  A.  432,  all  holding  filing 
of  separate  answers  by  defendants  jointly  sued  does  not  create  sep- 
arate controversies;  Brooks  v.  Clark,  119  U.  S.  511,  80  L.  Ed.  485,  7 
Sup.  Ct.  303,  holding  that  controversy  was.  not  a  separable  one;  Bel- 
laire  v.  Baltimore  etc.  R.  R.  Co.,  146  U.  S.  119,  86  L.  Ed.  911,  13  Sup. 
Ct.  17,  petition  of  city  against  lessor  and  lessee,  to  condemn  land,  is 
not  a  separable  controversy  between  lessee  and  plaintiff;  Thompson  v. 
Dixon,  28  Fed.  6,  remanding  cause  to  State  court;  Western  Union  Tel. 
Co.  V.  Brown,  32  Fed.  339,  holding  no  separable  controversy  for  pur- 
poses of  removal  exists,  in  action  against  principal  and  surety  on  bond ; 
Anderson  v.  Appleton,  32  Fed.  859,  holding  action  to  establish  a  will 
was  a  single  controversy;  Woodrum  v.  Clay,  33  Fed.  899,  when  plain- 
tiff elects  to  sue  jointly,  defendants  cannot  make  action  several;  Bissell 
V.  Canada  etc.  Ry.  Co.,  39  Fed.  226,  holding  petition  failed  to  show  a 
separable  controversy  between  mortgagee  and  lien  claimants;  Welder 
V.  Virginia  etc.  Iron  Co.,  46  Fed.  681,  holding  incidental  averments  of 
indebtedness  did  not  constitute  a  separable  controversy;  Adelbert  Col- 
lege V.  Toledo  etc.  Ry.  Co.,  47  Fed.  846,  in  suit  to  assert  lien  of  cer- 
tain railroad  equipment  bonds,  trustees  under  mortgage  cannot  remove 
cause;  Shaver  v.  Hardin,  30  Fed.  802,  and  Marsh  v.  Atlanta  etc.  R. 
Co.,  53  Fed.  168,  holding  there  was  no  separable  controversy;  Sweeney 
V.  Grand  Island  etc.  R.  Co.,  61  Fed.  6,  suit  to  enforce  mechanic's  lien 
on  railroad  was  not  a  separable  controversy  between  plaintiff  and  rail- 
road; Garner  v.  Second  Nat.  Bank,  66  Fed.  371,  where  defendants  are 
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citizens  of  different  State  from  plaintiff,  any  one  of  them  may  remove 
cause;  In  re  The  Jarnecke  Ditch,  69  Fed.  169,  170,  171,  holding  cause 
not  made  separable  by  filing  of  conflicting  defenses;  Davis  y.  County 
Court,  88  Fed.  706,  holding  suit  for  injunctions  was  not  separable; 
Alkire  Grocery  Co.  v.  Bichesin,  91  Fed.  84,  holding  that  amount  claimed 
by  judgment  creditor  determined  jurisdiction  of  court ;  Springer  v. 
Sheets,  116  N.  C.  379,  20  S.  E.  470,  where  complete  relief  cannot  be 
had  without  the  presence  of  all  defendants,  there  is  no  separable  con- 
troversy; State  V.  Adams,  9  Ohio  C.  C.  24,  holding  that  there  was  a 
single  cause  of  action;  Merchants'  Cotton  Press  etc.  Co.  v.  Insurance 
Co.  of  North  America,  161  U.  S.  382,  38  L,  Ed.  203,  14  Sup.  Ct.  371, 
and  Insurance  Cos.  v.  Carrier  Cos.,  91  Tenn.  642,  19  S.  W.  756,  in 
action  against  carrier,  there  is  no  separable  controversy  as  to  his  in- 
surers; Weller  v.  J.  B.  Pace  Tobacco  Co.,  32  Fed.  862,  arguendo. 

Distinguished  in  Boatmen's  Bank  v.  Fritzlen,  136  Fed.  661,  68  C.C.  A. 
288,  granting  removal  of  separate  controversy  disclosed  in  bill;  Foster 
V.  Chesapeake  etc.,  Ry.  Co.,  47  Fed.  378,  379,  removing  controversy 
as  to  priority  of  liens;  Fergason  v.  Chicago  etc.  Ry.  Co.,  63  Fed.  178, 
holding  cause  of  action  against  railroad  and  employees,  for  negligence, 
separable. 

Removal  of  cause  because  of  separable  controversy.  Note,  5 
L.  B.  A.  (N.  S.)  89. 

117  U.   a  282-288,  29  la.  Ed.  906,  6  Sup.  Ct  761,  KLEIKSCHMII>T  T. 
McANDBEWd. 

Exception  to  ruling  snstalnlng  nonsnlt  Is  an  exception  with  Montana 
code. 

Approved  in  Emerson  v.  Eldorado  Ditch  Co.,  18  Mont.  254,  44  Pac. 
971,  and  McKay  v.  Montana  Union  Ry.  Co.,  13  Mont.  20,  31  Pac.  1001, 
following  rule;  Lalande  v.  McDonald,  2  Idaho,  287,  13  Pac.  348,  Jiolding 
appeal  will  lie  from  judgment  of  nonsuit. 

Montana  law,  limiting  time  for  appeals,  does  not  apply  to  ruling  sustain- 
ing nonsuit. 

Approved  in  Gilliam  v.  Black,  16  Mont.  219,  40  Pac.  304,  following 
rule. 

What  delivery  sufficient  as  against  creditors  and  subsequent  pur-' 
chasers.    Note,  97  Am.  Dec.  346. 

Validity  of  sale  of  personalty  without  immediate  delivery  where 
purchaser  takes  possession  before  liens,  etc.,  of  creditors.  Note, 
20  Ann.  Obb,  176. 

Whether  presumption  of  fraud  flowing  from  retention  of  chattel 
by  vendor  may  be  overcome.    Note,  24  K  R.  A.  (N.  S.)  1141. 
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117  XX.  S.  288-312,  29  L.  Ed.  880,  6  Sap.  Ct.  718,  THE  CHEBaEEE  TBXXST 
FUNDS. 

XXnlted  States  has,  by  treaties,  recognized  Oherokees  as  one  tribe  or 
nation. 

Approved  in  Heckman  v.  United  States,  224  U.  S.  428,  56  L.  Ed.  826, 
32  Sup.  Ct.  424,  United  States  could  maintain  suit  to  cancel  convey- 
ances of  Indian  allotted  land  in  violation  of  statutory  restrictions  on 
alienation;  Delaware  Indians  v.  Cherokee  Nation,  193  U.  S.  144,  48 
L.  Ed.  654,  24  Sup.  Ct.  342,  inquiry  into  validity  of  method  of  adop- 
tion of  amendments  to  Cherokee  Nation's  Constitution  not  authorized 
by  30  Stat.  495,  c.  517,  §  25;  McKee  v.  Henry,  201  Fed.  77,  119  C.  C.  A. 
412,  holding  title  to  Indian  land  did  not  vest  in  severalty  until  allot- 
ment was  made  in  November,  1902,  after  passage  of  act  of  June,  1902, 
providing  for  descent  and  distribution  of  land  according  to  Arkansas 
law,  and  allotment  of  Creek  Indian  passed  to  his  brother,  not  to  his 
father;  Shulthis  v.  McDougal,  170  Fed.  534,  95  C.  C.  A.  615,  where 
child  whose  father  was  member  of  Creek  tribe,  but  whose  mother  was 
not,  is  entitled  to  enrollment  in  tribe,  but  has  not  received  allotment 
at  time  of  his  death,  allotment  after  his  death  vests  full  title  in  his 
father,  not  merely  life  estate;  United  States  v.  Moore,  154  Fed.  720, 
agreement  ratified  by  Congress  for  allotment  of  land  in  Indian  reserva- 
tions in  severalty  vested  title  in  fee,  not  mere  right  of  possession;  Mc- 
Bride  v.  Farrington,  131  Fed.  799,  under  Act  Cong.,  30  Stat.  498,  §  13, 
'and  Laws  Chickasaw  Nation,  pp.  188,  190,  lease  of  coal  and  oil  lands 
allotted  to  Indians  for  limited  period  valid;  Bledsoe  v.  Wortman,  35 
Okl.  269, 129  Pac.  844,  holding  act  removing  restrictions  ux>on  alienation 
of  Indian  allotted  lands  did  not  apply  to  allottee  conveying  land  before 
selection  of  allotment;  Mehlin  v.  Ice,  56  Fed.  16,  19,  5  C.  C.  A.  403, 
holding  judgments  of  courts  of  Cherokee  Nation  entitled  to  same  re- 
spect as  those  of  territorial  courts. 

Oberokees,  in  Nortb  Carolina,  left  their  nation  by  refusal  to  remove,  and 
are  State  citizeno. 

Approved  in  Delaware  Indians  v.  Cherokee  Nation,  193  U.  S.  136, 
48  L.  Ed.  651,  24  Sup.  Ct.  342,  only  right  of  occupancy  for  life  with 
additional  privilege  secured  in  case  of  allotment  was  acquired  by  Dela- 
wares  in  lands  which  Cherokees  agreed  by  contract  of  1867  to  sell  to 
such  Delawares;  Frazier  v.  Eastern  Band  of  Cherokee  Indians,  146 
N.  C.  482,  59  S.  E.  1007,  holding  plaintiff  was  barred  by  statute  of 
limitation  from  recovery  of  land  under  grant  subsequent  to  act  validat- 
ing title  against  State  and  its  grantees  to  defendant ;  State  v.  Wolf,  145 
N.  C.  444,  13  Ann.  Oas.  189,  59  S.  E.  42.  law  creating  special  school 
district  and  requiring' Indian  children  residing  therein  to  attend  school 
is  valid;  United  States  v.  Boyd,  68  Fed.  578,  580,  582,  584,  entertaining 
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suit  by  United  States,  as  guardian  of  North  Carolina  Cherokees^  to 
protect  their  interests ;  State  v.  Newell,  84  Me.  466,  24  Atl.  943,  holding 
Indians,  resident  within  State,  are  not  "Indian  Tribes'*;  In  re  Narra- 
gansett  Indians,  20  R.  I.  781,  40  Atl.  372,  where  tribe  of  Indians  has 
ceased  to  exercise  the  functions  of  govemment,  State  may  terminate  its 
tribal  existence. 

Indians  as  subject  to  State  regulation.    Note,  13  Ann.  Oas.  193. 

Miscellaneous.  Cited  in  Cherokee  Nation  ▼.  Hitchcock,  187  U.  S. 
'307,  47  L.  Ed.  190,  23  Sup.  Ct.  120,  restraining  action  of  Secretary  of 
Interior  upon  applications  for  leases  for  mining  purposes  of  lands  in 
Indian  Territory. 

117  IT.  S.  312-327,  29  la.  Ed.  873,  6  Sup.  Ot  750,  1176,  PHOENIX  INS.  00. 
T.  ERIE  ETO.  TBAN8F0BTATI0N  OO. 

At  common  law,  carrier's  right  of  subrogation  could  only  be  asserted  in 
insured's  name. 

Approved  in  Federal  Ins.  Co.  v.  Detroit  Fire  etc.  Ins.  Co.,  202  Fed. 
661,  121  C.  C.  A.  58,  right  of  insurer  of  vessel,  having  paid  loss  result- 
ing from  collision,  to  subrogation  to  rights  of  owner  in  dapiages  recov- 
ered from  other  vessel  arises  from  indemnity  character  of  contract,  and 
no  provision  therefor  in  policy  is  necessary;  Travelers'  Ins.  Co.  v. 
Great  Lakes  Engineering  Wks.  Co.,  184  Fed.  430,  432,  36  L.  R.  A. 
(N.  S.)  60,  107  C.  a  A.  20,  1  N.  C.  C.  A.  750,  753,  under  Ohio  statute, 
insurer  subrogated  to  right  of  action  of  assured  against  third  person 
may  maintain  action  in  his  own  name;  Stockton  Milling  Co.  v.  Cali- 
fornia Navigation  etc.  Co.,  165  Fed.  358,  holding  shipper  may  recover 
against  vessel  owner  for  loss  of  goods  though  insurance  has  been  paid 
to  libelant  and  pleadings  do  not  show  that  suit  is  for  benefit  of  in- 
surer; The  St.  Johns,  101  Fed.  472,  473,  474,  holding  insurer's  right  of 
subrogation  after  pa3dng  marine  collision  policy  is  subordinate  to 
damage  claimants  against  such  vessel  where  owner  surrendered  vessel; 
Freed  v.  American  Fire  Ins.  Co.,  90  Miss.  81,  122  Am.  St.  Rep.  307, 
11  L.  R.  A.  (N.  S.)  368,  43  South.  948,  insurance  company  under  sub- 
rogation agreement  and  assignment  of  rights  of  assured  to  it  was 
entitled  to  recover  from  wrongdoer  causing  loss,  though  it  was  member 
of  insurance  trust  in  violation  of  anti-trust  law,  as  subrogation  and 
assignment  did  not  relate  to  business  of  trust;  United  States  v.  Ameri- 
can Tobacco  Co.,  166  U.  S.  474,  41  L.  Ed.  1083,  17  Sup.  Ct.  621,  holding 
that  action  was  properly  brought  in  name  of  insured;  Southern  etc. 
Telegraph  Co.  v.  Watts,  66  Fed.  464,  13  C.  C.  A.  679,  where  loss  has 
been  paid,  action  is  properly  brought  in  name  of  assured. 

Carrier  is  liable  for  value  of  goods  at  destination,  in  absence  of  stipu- 
lation contnk 
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Approved  in  Parker  v.  Atlantic  etc.  R.  R.  Co.,  133  N.  C.  339,  63 
L.  R.  A.  827,  45  S.  E.  669,  holding  words  *' subject  to  delay*''  in  con- 
tract of  shipment  of  melons  do  not  affect  carrier's  liability  for  loss; 
Seaboard  etc.  Ry.  Co.  v.  Main,  132  N.  C.  467,  43  S.  E.  936,  sustaining 
contract  by  which  railroad  company  agreed  to  haul  circus  train  and 
agents  free  transportation,  circus  to  reimburse  plaintiff  for  damages 
for  negligence;  East  Tennessee  etc.  R.  R.  Co.  v.  Kelly,  91  Tenn.  707, 
30  Am.  St.  Bep.  906,  17  L.  R.  A.  696,  20  S.  W.  314,  holding  measure 
of  damages  was  value  of  goods  at  place  where  stored. 

Distinguished  in  The  Oceanica,  166  Fed.  307,  measure  of  damages 
recoverable  from  tug  for  cargo  of  tow  lost  through  tug's  negligence  is 
market  value  of  cargo  at  port  of  shipment,  together  with  carrying 
expenses  incurred.  , 

Exemption  tiom  liability  for  negligence  is  void,  as  against  public  policy. 
Approved  in  Adams  Express  Co.  v.  Croninger,  226  U.  S.  610,  44 
L.  B.  A.  (N.  S.)  257,  57  L.  Ed.  321,  33  Sup.  Ct.  148,  interstate  carrier 
may  by  reasonable  agreement  limit  amount  recoverable  by  shipper  to 
agreed  value  made  for  purpose  of  obtaining  lower  of  two  rates ;  Kirken- 
dall  v.  Union  Pac.  R.  Co.,  200  Fed.  203, 118  C.  C.  A.  383,  holding  release 
from  liability  in  stpck  ticket  furnished  attendant  was  void  and  no  de- 
fense in  action  for  injuries  resulting  from  carrier's  negligence;  Roun- 
tree  v.  Adams  Express  Co.,  166  Fed.  166,  91  C.  C.  A.  186,  District  Court 
holding  releases  of  express  messenger  valid  and  enjoining  widow  from 
action  against  railroad  for  husband's  wrongful  death  (reversed  on 
appeal) ;  Lefebure  v.  American  Express  Co.,  160  Iowa,  66,  139  N.  W. 
1122,  holding  contract  limiting  liability  of  carrier  to  one  hundred  dol- 
lars each  for  two  valuable  stallions  was  not  so  unreasonable  that  court 
should  refuse  to  enforce  it;  Donovan  v.  Wells  Fargo  &  Co.,  266  Mo. 
306,  177  S.  W.  844,  limited  liability  contract  for  interstate  shipment 
of  livestock  in  consideration < of  lower  rate  was  valid;  Spada  v.  Penn- 
sylvania R.  Co.,  86  N.  J.  L.  191,  92  Atl.  381,  stipulation  of  interstate 
bill  of  lading  that  liability  for  loss  should  be  measured  by  value  of 
goods  at  time  of  shipment,  not  being  opposed  to  policy  of  Carmack 
amendment,  is  binding  on  shipper;  Jones-Lane  Co.  v.  Atlantic  Coast 
Line  R.  Co.,  148  N.  C.  689,  62  S.  E.  704,  stipulation  in  contract  for 
shipment  of  livestock  limiting  liability  to  agreed  value  in  consideration 
of  lower  rate  is  valid  where  contract  is  not  evasion  of  liability  for 
negligence ;  Gardner  v.  Southern  R.  R.  Co.,  127  N.  C.  296,  37  S.  E.  329, 
holding  unreasonable  and  void  reduced  valuation  clause  in  bill  of  lad- 
ing where  goods  were  worth  five  times  such  valuation;  St.  Louis  etc. 
R,  Co.  V.  Bilby,  36  Okl.  601,  130  Pac.  1096,  carrier  may  limit  liability 
in  interstate  shipment  by  special  contract  with  shipper  in  consideration 
of  reduced  rate,  where  contract  does  not  cover  loss  by  negligence  or 


377  PHOENIX  INS,  CO.  v.  ERIE  ETC.  CO.    117  U.  S.  312-^27 

misconduct  of  carrier;  Missouri  etc.  Ry.  Co.  v.  Walker,  27  Okl.*851, 
113  Pac.  908,  holding  stipulation  in  bill  of  lading  executed  in  Oklahoma 
in  1906  for  interstate  shipment  of  carload  of  peaches  that  value  shall 
be  computed  at 'time  and  place  of  shipment  may  be  valid  under  then 
existing  law;  Blackwell  Milling  etc.  Co.  v.  Western  Union  Tel.  Co., 
17  Okl.  381, 10  Ann.  Oas.  €55,  89  Pac.  236,  construed  in  light  of  statutes 
of  this  territory,  stipulation  in.  contract  by  which  telegraph  company 
seeks  to  limit  liability  for  negligence  unless  messages  are  repeated  is 
void  where  negligence  consists  in  unreasonable  delay  in  delivery; 
Liverpool  Steam  etc.  Co.  v.  Phenix  Ins.  Co.,  129  U.  S.  442,  32  L.  Ed. 
792,  9  Sup.  Ct.  472,  Woodbum  v.  Cincinnati  etc.  Ry.  Co.,  40  Fed.  734, 
Thomas  v.  Lancaster  Mills,  71  Fed.  486,  19  C.  C.  A.  88,  Trenton  etc. 
Ry.  Co.  V.  Guarantors'  Liability  Co.,  60  N.  J.  L.  252,  44  L.  R.  A.  215, 
37  Atl.  611,  and  Davis  v.  Chicago  etc.  R.  Co.,  93  Wis.  481,  57  Am.  St. 
Rep.  989,  88  L.  R.  A.  658,  67  N.  W.  19,  all  following  rule;  The  G.  R. 
Booth,  171  U.  S.  460,  43  L.  Ed.  284,  19  Sup.  Ct.  12,  holding  carrier  for 
injury  from  water,  due  to  explosion;  The  Brantford  City,  29  Fed.  396, 
holding  that  stipulations  as  to  negligence  were  invalid ;  Voight  v.  Balti- 
more etc.  Ry.  Co.,  79  Fed.  563,  holding  void,  contract  of  exxxress  com- 
pany exempting  railroad  from  liability. 

Iiunurance  on  ship  or  cargo,  covexs  loss  by  perils  of  sea^  thongh  occasioned 
by  crew's  negligence. 

Approved  in  Munich  Assur.  Co.  v.  Dodwell,  128  Fed.  412,  63  C.  C,  A. 
152,  holding  charterer  of  steamship  has  insurable  interest  in  goods  in 
possession  and  may  recover  under  policy  in  name  of  ''all  to  whom  sub- 
ject matter  may  appertain '';  Ursula  Bright  S.  S.  Co.  v.  Amsinck,  115 
Fed.  245,  holding  insurers  of  part  of  liability  of  ship  owners  for  goods 
carried  under  valued  policy  less  than  value  of  goods  liable  to  amount 
of  policy;  Western  Assur.  Co.  v.  Chesapeake  etc.  Towing  Co.,  105  Md. 
248, 11  Ann,  Oas.  956,  65  Atl.  639,  where  towing  company  insured  cargo 
of  com  and  owner  also  had  it  insured,  policy  issued  to  company  ''on 
account  of  whom  it  may  concern '^  did  not  inure  to  owner,  so  as  to 
result  in  double  insurance;  Ryan  ▼.  Agricultural  Ins.  Co.,  188  Mass. 
13,  73  N.  E.  850,  vendee  in  conditional  sale  who  by  contract  is  liable 
for  loss  by  fire  has  insurable  interest  to  amount  of  whole  property; 
James  Quirk  Milling  Co.  v.  Minneapolis  etc.  Ry.  Co.,  98  Minn.  24,  116 
Am.  St.  Rep.  836,  107  N.  W.  743,  railroad  may  grant  privilege  of  build- 
ing elevator  on  its  right  of  way  on  condition  that  it  shall  not  be  re- 
sponsible for  damages  from  fires  resulting  from  operation  of  its  en- 
gines; California  Ins.  Co.  v.  Union  Compress  Co.,  133  U.  S.  414,  83 
L.  Ed.  787,  10  Sup.  Ct.  371,  Hartford  Ins.  Co.  v.  Chicago  etc.  Ry.  Co., 
175  U.  S.  99,  44  L.  Ed.  88,  20  Sup.  Ct.  36,  and  The  Barnstable,  84  Fed. 
901,   all   following  rule;   Constable   v.  National   Steamship   Co.,   154 
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U.  S.  62,  88  L.  Ed,  910,  14  Sup.  Ct.  1067  (see  dissenting  opinion  in 
154  U.  S.  101,  38  L.  Ed.  923,  14  Sup.  Ct.  1081),  upholding  stipulation 
that  company  should  not  be  liable  for  fire  happening  after  unloading; 
State  V.  Baltimore  etc.  R.  Co.,  36  Fed.  666,  upholding  release  by  widow 
of  her  claim;  The  Ontario,  37  Fed.  224,  holding  insured  could  not  re- 
cover for  expenses  in  rescuing  vessel  from  peril,  brought  about  by  negli- 
gence in  navigation;  Pelzer  Mfg.  Co.  v.  St.  Paul  etc.  Ins.  Co.,  41  Fed. 
274,  holding  failure  to  mention  fact  of  release  of  railroad  would  not 
invalidate  policy;  Earnmoor  S.  S.  Co.  v.  Union  Ins.  Co.,  44  Fed.  376, 
holding  ordinary  negligence  of  shipmaster  no  defense;  Liverpool  etc. 
Ins.  Co.  V.  McNeill,  89  Fed.  138,  32  C.  C.  A.  173,  holding  stipulation 
did  not  exempt  from  loss  due  to  carrier's  negligence;  South  Carolina 
etc.  R.  Co.  V.  Carolina  etc.  R.  Co.,  93  Fed.  560,  35  C.  C.  A.  423,  con- 
struing contract  for  exemption  from  liability  for  negligence;  Louis- 
ville Ins.  Co.  v.  Monarch,  99  Ky.  593,  36  S.  W.  566,  negligence  of 
owners  and  ofi&cers  of  boat  is  no  defense  by  insurance  company; 
Casualty  Ins.  Cos.  Cases,  82  Md.  576,  577,  38  L.  R.  A.  117,  34  Atl.  786, 
holding  carrier  could  insure  against  loss  due  to  his  own  negligence; 
Minneapolis  etc.  Ry.  Co.  v.  Home  Ins.  Co.,  64  Minn.  69,  66  N.  W.  135, 
and  Kansas  City  etc.  R.  Co.  v.  Southern  etc.  News  Co.,  151  Mo.  385, 
387,  74  Am.  St.  Rep.  552,  558,  46  L.  B.  A.  384,  385,  62  S.  W.  207,  208, 
holding  ctirrier  could  insure  against  loss  due  to  negligence  of  his 
servant. 

Distinguished  in  Symmers  v.  Carroll,  207  N.  Y.  636,  Ann.  Oas.  1914C, 
685,  47  L.  R.  A.  (N.  S.)  196,  101  N.  E.  699,  carrier  receiving  proceeds 
of  insurance  policy,  for  account  of  whom  it  may' concern,  holds  money 
as  trustee  for  those  concerned,  and  must,  after  paying  himself,  divide 
remainder  among  owners  of  cargo  destroyed  by  fire. 

Proximate  and  remote  cause.    Note,  86  Am.  St.  Rep.  852. 

Carrier's  stipulation  for  benefit  of  insurance  obtained  by  shipper  limits 
insurer's  rights. 

Approved  in  Pennsylvania  R.  Co.  v.  Burr,  130  Fed.  848,  65  C.  C.  A. 
331,  following  rule;  The  Queen  of  The  Pacific,  180  U.  S.  57,  45  L.  Ed. 
422,  21  Sup.  Ct.  281,  sustaining  stipulation  for  notice  of  claim  of  loss 
within  thirty  days  from  shipment  in  biU  of  lading  for  goods  from  San 
Francisco  to  San  Pedro;  American-Hawaiian  S.  S.  Co.  v.  Bennett,  207 
Fed.  513,  125  C.  C.  A.  172,  where  vessel  is  insured  by  owner,  charter 
may  lawfully  limit  liability  of  charterer  to  such  loss  as  is  not  covered 
by  insurance,  even  though  vessel  is  without  motive  power  and  must  be 
towed;  Southern  Ry.  Co.  v.  Blunt  &  Ward,  155  Fed.  498,  contract  by 
railroad  granting  to  another  right  to  build  platform  on  right  of  way 
from  which  to  load  cotton  for  shipment,  providing  builder  shall  in- 
demnify  it   for  loss  or  damage  it   may  sustain  by  reason   of  such 
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structure,  is  valid ;  The  Livingstone,  130  Fed.  749,  65  C.  C.  A.  610,  where 
ship  sunk  and  abandoned  to  insurer  as  total  loss  is  insured,  by  valued 
policy  and  stipulated  sum  paid  to  owner,  who  afterward  recovers  actual 
value,  insurer  can  only  recover  amount  it  has  paid  out;  Creckley  v. 
Illinois  Cent.  R.  Co.,  257  111.  497,  Ann.  Oas.  1914A,  1202,  44  L.  R.  A. 
(N.  S.)  1127,  100  N.  E.  944,  provision  in  railroad's  lease  of  right  of 
way  for  warehouse  purposes  that  lessee  should  save  lessor  harmless 
from  liability  for  damage  by  fire  was  valid;  Boston  Ice  Co.  v. 'Boston 
&  Maine  R.  R.  Co.,  77  N.  H.  12,  Ann.  OaA.  1914A,  1090,  45  L.  R.  A. 
(N.  S.)  835,  86  Atl.  357,  statute  giving  railroad  insurable  interest  in 
property  on  its  right  of  way  exposed  to  damage  by  fire  and  entitling 
railroad  to  benefit  of  insurance  taken  out  by  owner  of  property,  is 
valid;  Orient  Ins.  Co.  v.  Adams,  123  U.  S.  73,  81  L.  Ed.  66,  8  Sup.  Ct. 
71,  Wager  v.  Providence  Ins.  Co.,  150  U.  S.  108,  37  L.  Ed.  1017,  14 
Sup.  Ct.  58,  Leavitt  v.  Canadian  Pac.  Ry.  Co.,  90  Me.  162,  38  L.  R.  A. 
354,  37  Atl.  889,  all  following  rule;  Liverpool  Steam  etc.  Co.  v.  Phenix 
Ins.  Co.,  129  U.  S.  462,  82  L.  Ed.  799,  9  Sup.  Ct.  489,  holding  steamship, 
connecting  carrier,  had  not  right  to  insurance;  North  American  Ins. 
Co.  V.  Hibemia  Ins.  Co.,  140  U.  S.  573,  35  L.  Ed.  521,  11  Sup.  Ct.  911, 
upholding  contract  of  reinsurance  for  full  amount ;  Pennsylvania  R.  Co. 
V.  Manheim  Ins.  Co.,  56  Fed.  303,  holding  insurance  company,  and  not 
carriers,  liable;  Ginn  v.  Ogdensburg  Transit  Co.,  85  Fed.  986,  29 
C.  C.  A.  521,  upholding  limitation  in  bill  of  lading,  as  to  time  within 
which  action  must  be  brought;  Stephens  v.  Southern  Pac.  Co.,  109  Cal. 
95;  50  Am.  St.  Rep.  23,  29  L.  R.  A.  755,  41  Pac.  786,  upholding  cove- 
nant that  lessor  shall  not  be  liable  for  damage  by  fire;  Sun  Ins.  Office 
V.  Merz,  63  N.  J.  L.  370,  43  Atl.  695,  holding  that  contract  of  rjein- 
surance  was  lawful;  Fayerweather  v.  Phenix  Ins.  Co.,  118  N.  Y.  328, 
6  L.  R.  A.  806,  23  N.  E.  193,  holding  provision  in  bill  cut  off  insurer's 
right  of  subrogation;  Insurance  Co.  of  North  America  v.  Easton,  73 
Tex.  173,  8  L.  R,  A.  427,  11  S.  W.  181,  upholding  stipulation  that  car- 
rier shall*  have  benefit  of  insurance;  Kidd  v.  Greenwich  Ins.  Co.,  35 
Fed.  352,  and  The  Iniziativa,  50  Fed.  231,  arguendo. 

Distinguished  in  The  Roanoke,  59  Fed.  165,  8  C.  C.  A.  67,  holding 
exceptions  in  bill  of  lading  did  not  exempt  owner  of"  vessel  from  a 
general  average  claim;  Willock  v.  Pennsylvania  R.  R.  Co.,  166  Pa.  St. 
191,  192,  45  Ahl  St.  Rep.  678,  679,  27  L.  R.  A.  280,  231,  30  Atl.  949,^ 
950,  holding  shipper  could  recover,  though  not  insuring;  Oceanic  Stcahi 
Nav.  Co.  V.  Aitken,  196  U.  S.  599,  49  L.  Ed,  615,  25  Sup.  Ct.  317,  and 
Sprigg  V.  Rutland  R.  R.  Co.,  77  Vt.  356,  60  Atl.  146,  both  arguendo; 
Erie  &  W.  Transp.  Co.  v.  Erie  R.  Co.,  142  Fed.  15,  73  C.  C.  A.  195, 
final  decree  in  collision  suit,  in  which  all  parties  are  before  court,  deter- 
mining fault  and  damages  and  apportioning  same,  deprives  admiralty 
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of  jorisdiction  over  suit  by  one  vessel  against  other  for  contribution  to 
cargo  damage  refused  in  first  suit. 

Insurer  paying  total  loss,  is  subrogated  only  to  assured's  rights  of  action 
against  third  persons. 

Approved  in  Ralli  v.  Societa  Anonima  Di  Navigazione,  222  Fed. 
1000,  ship  reimbursed  in  part  for  damages  sustained  in  collision  by 
contributions  from  cai^o  will  not  be  permitted  to  retain  damages  re- 
covered from  other  ship,  but  is  liable  to  cargo  owners  therefor;  The 
Windber,  209  Fed.  132,  where  bill  of  lading  for  goods  lost  on  steam- 
ship provided  that  carrier  held  liable  for  loss  should  have  benefit  of 
insurance,  and  carrier  alleged  libelant  was  covered  by  insurance,  car- 
rier was  entitled  to  discovery  of  insurance  policy  and  amount  paid, 
if  any;  Southern  Ry.  Co.  v.  Blunt,  165  Fed.  261,  insurer  having  paid 
assured  total  amount  of  loss  is  subrogated  to  assured 's  right  of  action 
against  third  persons,  and  assured  cannot  maintain  action  in  his  own 
right  to  enforce  such  liability;  National  Surety  Co.  v.  State  Savings 
Bank,  156  Fed.  29, 18  Ann.  Oas.  421,  14  L.  R.  A.  (N.  S.)  155,  84  C.  C.  A. 
187,  holding  bank  was  liable  to  county  for  amount  received  from  treas- 
urer as  money  had  and  received  to  county's  use,  and  surety  of  auditor 
having  paid  to  county  is  entitled  by  subrogation  to  enforce  right  of 
recovery  against  bank;  Brown  y.  Merchants'  Marine  Ins.  Co.,  152 
Fed.  413,  81  C.  C.  A.  553,  insurer  having  paid  as  for  total  loss  on 
marine  policies  was  entitled  to  share  with  other  insurers  in  distribu- 
tion of  fund  recovered  as  result  of  proceeding  to  fix  liability  for  collie 
sion  in  which  insured  vessel  was  lost;  Judd  v.  New  York  etc.  S.  S.  Co., 
130  Fed.  992,  declarations  of  insurer  which  has  paid  loss  are  inad- 
missible against  right  of  action  of  insured  against  third  person;  The 
Livingstone,  122  Fed.  283,  holding  insurer  entitled  to  sum  recovered 
by  libelant,  owner  of  abandoned  vessel,  on  which  insurers  had  paid 
amount  of  valued  policy,  where  sum  recovered  exceeded  policy;  Mason 
V.  Marine  Ins.  Co.,  110  Fed.  457,  64  L.  R.  A.  700,  49  C.  C.  A.  106, 
holding  insurers  paying  loss  on  vessel  afterward  abandoned  are  entitled 
to  damages  recovered  for  loss  by  collision  and  prospective  earnings 
of  vessel;  The  Mariska,  107  Fed.  993,  47  C.  C.  A.  115,  holding  vessels 
jointly  liable  for  collision  must  share  loss,  and  one  paying  loss  is 
entitled  to  enforce  against  other  lien  of  injured  vessel  for  injury;  The 
Livingstone,  104  Fed.  924,  holding  insurer  of  portion  of  vessel's  cargo 
paying  loss  and  intervening  to  recover  damage  for  collision  limited  by 
contributory  negligence  of  insured  owner  of  vessel;  Egan  v.  British 
etc.  Ins.  Co.,  193  111.  302,  61  N.  E.  1084,  holding  where  policy  provided 
for  assignment  of  right  of  action,  insurer  paying  marine  loss  caused 
by  collision  may  sue  colliding  vessel  and  reimburse  himself;  Lake  Erie 
etc.  R.  Co.  v.  Hobbs,  40  Ind.  App.  515,  516,  517,  81  N.  E.  92,  93,  right 
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of  action  for  nesgligence  of  railroad  in  burning  assured 's  property  is 
personal,  and  insured  acquires  beneficial  interest  in  such  right  to 
amount  of  insurance  paid;  Tuttle  v.  Marshalltown  Light  etc.  Ry.  Co., 
178  Mich.  362,  144  N.  W.  1035,  plaintiff  could  sue  railroad  for  loss  of 
icehouse  by  fire  set  by  defendant's  engine,  and  it  was  immaterial  that 
plaintiff  having  received  insurance  agreed  to  pay  one-half  of  damages 
recovered  from  railroad  to  insurers;  J.  Sidney  Smith  &  Son  v.  Phoenix 
Ins.  Co.,  181  Mo.  App.  460,  168  S.  W.  833,  shipper  having  recovered 
damages  from  railroad  for  loss  of  com  by  fire  and  having  released 
all  claims  against  railroad  could  not  recover  from  insurance  company, 
as  release  of  railroad  made  agreement  to  assign  impossible  and 
released  insurance  company;  Fidelity  Ins.  Co.  v.  Atlantic  Coast 
line  R.  Co.,  166  N.  C.  139,  80  S.  E.  1071,  where  insurer  has  paid 
loss  caused  by  fire  set  out  by  n^ligence  of  railroad,  and  owner  col- 
lects damages  from  railroad,  insurer  cannot  maintain  action 
against  railroad  to  compel  it  to  make  good  its  loss;  Scottish  Fire  Ins. 
Co.  V.  Stuyvesant  Ins.  Co.,  161  N.  C.  490,  76  S.  E.  730,  plaintiff,  in 
action  on  reinsurance  policies,  is  confined  to  proof  of  loss  sustained 
under  particular  policies  named,  and  cannot  show  as  basis  of  recov- 
ery that  it  had  issued  other  policies  on  other  property  in  building  not 
covered  by  policies  named;  Missouri  etc.  Ry.  Co.  v.  Carter,  96  Tex.  477, 
68  S.  W.  164,  upholding  as  to  successor,  railway's  contract  with  saw- 
mill owner  upon  sufficient  consideration  to  build  switch  and  to  be  ex- 
empted from  liability  for  injuries  to  cattl^e;  dissenting  opinion  in 
Breeden  v.  Frankfort  Marine  etc.  Ins.  Co.,  220  Mo.  428,  119  S.  W. 
607,  majority  holding  suit  for  maintenance  against  insurer  of  employer, 
defending  action  by  employee  for  personal  injuries  and  furnishing 
money  to  pay  judgment,  was  barred  by  employee's  acceptance  of  sum 
in  settlement;  Chicago  etc.  R.  R.  Co.  v.  Pullman  Southern  Car  Co., 
139  U.  S.  88,  35  L,  Ed,  101,  11  Sup.  Ct.  493,  St.  Louis  etc.  Ry.  Co.  v. 
Commercial  Ins.  Co.,  139  U.  S.  235,  36  L.  Ed.  158,  11  Sup.  Ct.  657, 
Leavitt  v.  Canadian  Pac.  Ry.  Co.,  90  Me.  161,  166,  38  L.  R.  A.  154,  155, 
37  Atl.  888,  890,  Piatt  v.  Richmond  etc.  R.  R.  Co.,  108  N.  Y.  364,  16 
N.  E.  396,  and  Home  Mutual  Ins.  Co.  v.  Oregon,  R.  &  N.  Co.,  20  Or. 
673,  28  Am.  St.  Rep.  154,  26  Pac.  869,  all  following  rule;  The  Bristol, 
29  Fed.  870,  restricting  insurer  to  what  owner  could  recover;  The 
Young  America,  30  Fed.  800,  allowing  insurers  and  libelants  to  share 
ratably  in  residue;  Phenix  Ins.  Co.  v.  Chadboume,  31  Fed.  301,  hold- 
ing receipt  of  insurance,  taken  as  security,  extinguished  debt;  Force 
V,  Providence  etc.  Ins.  Co.,  36  Fed.  775,  holding  that  collection  of 
freight  did  not  discharge  insurance  pro  tanto;  Savannah  etc.  Ins.  Co. 
V.  Pelzef  Mfg.  Co.,  60  Fed.  42,  holding  covenant  that  railroad  should 
not  be  liable  to  warehouseman  for  fire  was  binding  on  insurer;  The 
Burlington,  73  Fed.  261,  where  there  is  total  loss,  property  passes  to 
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insurer  without  a  formal  abandonment;  Pacific  Coast  S.  S.  Co.  v.  Ban- 
croft-Whitney Co.,  94  Fed.  192,  36  C.  C.  A.  135,  holding  insurance 
company  not  prevented  by  dissolution  of  partnership  from  maintaining 
suit  in  its  name  against  carrier;  Louisville  etc.  Ry.  Co.  v.  Nicholai, 
4  Ind.  App.  125,  51  Am.  St.  Rep.  211,  30  N.  E.  426,  allowing  party  full 
amount  of  loss  sustained;  Lumbermen's  etc.  Ins.  Co.  v.  Kansas  etc. 
R.  R.  Co.,  149  Mo,  180,  50  S.  W.  286,  holding  insurance  company  sub- 
rogated to  rights  of  owner;  American  etc.  Ins.  Co.  v.  Chicago  etc.  Ry. 
Co.,  74  Mo.  App.  106,  sublessee,  receiving  benefits  of  parol  lease,  is 
estopped  to  deny  its  validity ;  Hartford  Ins.  Co.  v.  Chicago  etc.  Ry.  Co., 
175  U.  S.  96,  44  L,  Ed.  86,  20  Sup.  Ct.  35,  and  Wachusett  Nat.  Bank 
v.  Sioux  City  Stove  Works,  63  Fed.  370,  arguendo. 

Distinguished  in  Breeden  v.  Frankfort  Marine  etc.  Ins.  Co.,  220 
Mo.  346,  348,  371,  372,  119  S.  W.  579,  580,  588,  where  employee  having 
recovered  judgment  against  employer  for  personal  injuries  receives 
certain  sum  in  full  satisfaction,  and  insurer  of  employer  defended  ac- 
tion and  furnished  money  to  satisfy  judgment,  such  settlement  was 
bar  to  action  by  employee  against  insurer  for  maintenance. 

Effect  of  discharge  of  person  primarily  liable  for  loss,  or  of  con- 
tractual provision  giving  him  benefit  of  insurance,  upon  insured's 
right  of  action  against  insurer.    Note,  29  L.  R.  A.  (N.  S.)  703. 

Settlement  between  insured  and  tort-feasor  as  affecting  insurer's 
subrogation.    Note,  L.  R.  A.  1916A,  1284. 

Admiralty  jurisdiction  of  contracts.    Note,  66  L.  R.  A.  224. 

Miscellaneous.  Cited  in  Parvin  v.  Mutual  Reserve  Life  Ins.  Co.,  125 
Iowa,  99,  100  N.  W.  40,  as  to  right  to  reinsure. 

117  IT.  S.  827-336,  29  L.  Ed.  901,  6  Sup.  Ot.  757,  OliASGOW  ▼.  ZJPSE. 

Payment  in  Confederate  money,  to  Virginia  executor,  in  1862,  in  good 
faith,  was  valid. 

Approved  in  Ross  v.  Erie  R.  Co.,  120  Fed.  704,  holding  defendant 
sued  as  employers  of  plaintiff's  intestate  may  remove  cause  though 
other  defendant  by  whom  deceased  was  never  employed  joined  to  de- 
feat removal;  Washington  v.  Opie,  145  U.  S.  221,  36  L.  Ed.  684,  12 
Sup.  Ct.  824,  upholding  payment  of  mortgage  bonds,  made  in  Con- 
federate notes,  and  acquiesced  in  by  heirs;  Hendry  v.  Benlisa,  37  Fla. 
622,  34  L.  R.  A.  285,  20  South.  802,  regarding  payment  during  Civil 
War  in  Confederate  money  as  full  settlement. 

Distinguished  in  Opie  v.  Castleman,  32  Fed.  514,  515,  holding  ac- 
ceptance of  payment  in  Confederate  money,  and  investing  same  in 
Confederate  bonds,  was  illegal. 

Skill  and  diligence  required  of  administrator.  Note,  12  Am.  St. 
Rep.  315. 
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V 

Personal  liability  of  trustee  for  losses.    Note,  44  L.  R.  A.  (N.  S.) 
889. 

117  U.  S.  336-340,  29  L.  Ed.  904,  6  Sup.  Ot.  764,  NEW  PROVIDBNCE  ▼. 


Circuit  Court  has  no  juxisdlction  of  suit  on  bonds,  assigned  to  give  Fed- 
eral jurisdiction. 

Approved  in  Bernards  Twp.  v.  Morrison,  133  U.  S.  627,  88  L.  Ed. 
729,  10  Sup.  Ct.  335,  following  rule. 

Transf ef  ee  of  negotiable  bonds  may  sue  in  Federal  court,  though  trans- 
ferrer could  not. 

Approved  in  Cross  v.  AUen,  141  U.  S.  533,  85  L.  Ed.  847,  12  Sup.  Ct. 
69,  following  rule. 

Bond  purchaser  is  entitled  to  rely  on  commissioners'  decision  as  to 
amount  issued. 

Approved  in  Fulton  v.  Riverton,  42  Minn.  397,  44  N.  W.  258,  hold- 
ing recital  by  ofiGicers  conclusive  upon  municipality. 

Municipal  bonds  in  the  hands  of  bona  fide  holders.  Note,  51  Am. 
St  Rep.  857. 

Recitals  in  municipal  bond  that  debt  limit  has  not  been  exceeded 
as  affecting  validity  thereof  in  hands  of  purchaser.  Note,  Ann. 
Gas.  1245. 

Estoppel  of  public  corporation  to  deny  validity  of  bonds.  Note, 
L.  R.  A.  1915A,  984. 

117  T7.  8.  340-345,  29  L.  Ed.  907,  6  Sup.  Ct.  769,  BAND  T.  WALKER. 

In  suit  for  assignment  of  dower,  in  lots  jointly  held,  though  legal  title 
in  one,  both  are  necessary.  / 

Approved  in  Weller  v.  J.  B.  Pace  Tobacco  Co.,  32  Fed.  862,  holding 
cause  being  inseparable,  not  removable;  Watkins  v.  Bryant,  91  Cal. 
504,  27  Pac.  777,  holding  decree  annulling  deed  of  trust  not  void  as  to 
creditors  not  made  parties. 

Distinguished  in  Thompson  v.  Dizon,  28  Fed.  6,  remanding  cause. 

Bemoval  of  separable  controversy  is  confined  to  parties  "actually  inter- 
eoted  in  such  controreny." 

Approved  in  Regis  v.  United  Drug  Co.,  180  Fed.  208,  bill  by  residents 
of  Massachusetts  for  infringement  of  trademark  against  New  Jersey 
corporation  and  its  general  manager  who  is  resident  of  Massachusetts, 
does  not  involve  separable  controversy  removable  by  nonresident  cor- 
poration; Oroville  &  N.  R.  Co.  v.  Leggett,  162  Fed.  574,  action  in  State 
court  to  condemn  right  of  way  over  tract  of  land  owned  by  defendant, 
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who  is  citizen  of  same  State  as  plaintiff,  does  not  involve  separable  con- 
troversy as  to  nonresident  defendant  having  leasehold  interest;  Mer- 
chants' Cotton  Press  etc.  Co.  v.  Insurance  Co.  of  North  America,  151 
U.  S.  387,  38  L.  Ed.  205,  14  Sup.  Ct.  373,  holding  there  was  no  right 
of  removal  on  part  of  plaintiffs. 

Removal  of  canse  because  of  separable  controversy.  Note,  5 
L.  R.  A.  (N.  S.)  66,  77. 

117  T7.  &  346-347,  29  L.  Ed.  912,  6  Sop.  Ct.  766,  DUKPH7  T.  SULLIVAN. 

Necessity  for  color  of  title,  not  expressly  made  a  condition  by 
statute,  in  adverse  possession.    Note,  15  L.  B.  A.  (N.  S.)  1257. 

117  17.  S.  347-348,  29  L.  Ed.  912,  6  Sap.  Ot  767,  COBE  T.  VINAL. 

Bemovable  case,  because  of  separable  controversy,  cannot  arise  on  gen- 
eral issne,  pleaded  by  defendants  in  tort  action. 

Approved  in  Regis  v.  United  Drug  Co.,  180  Fed.  207,  bill  by  resi- 
dents of  Massachusetts  to  restrain  infringement  of  trademark  by  New 
Jersey  corporation  and  its  general  manager,  resident  of  Massachusetts, 
is  not  removable  to  Federal  court  by  corporation;  Hough  v.  Southern 
Ry.  Co.,  144  N.  C.  702,  57  S.  E.  473,  complaint  alleging  intestate  was 
killed  in  collision  of  trains  caused  by  negligence  of  railroad,  train- 
dispatcher  and  telegraph  operators,  does  not  involve  separable  contro- 
versy removable  to  Federal  court,  though  petition  for  removal  avers 
train-dispatcher  was  joined  to  defeat  Federal  jurisdiction;  Little  v. 
Giles,  118  U.  S.  601,  30  L.  Ed.  271,  7  Sup.  Ct.  35,  following  rule ;  Brooks 
V.  Clark,  119  U.  S.  611,  80  L.  Ed.  485,  7  Sup.  Ct.  303,  holding  that 
controversy  was  not  a  separable  one;  Weller  v.  J.  B.  Pace  Tobacco  Co., 
32  Fed.  862,  arguendo. 

Removal  from  State  to  Federal  court,  on  ground  of  separable  con- 
troversy, of  joint  action  for  tort  against  resident  and  nonresi- 
dent defendants.    Note,  4  Ann,  Gas.  1160. 

Removal  of  cause  because  of  separable  controversy.  Note,  5 
L.  B.  A.  (N.  S.)  93. 

117  U.  S.  348-355,  29  L.  Ed.  909,  6  Snp.  Ot.  777,  MAOKIN  T.  T7NITED 
STATES. 

Crime  punishable  in  penitentiary  ia  infamous,  requiring  presentment  by 
grand  Jury. 

Approved  in  Weems  v.  United  States,  217  U.  S.  378,  19  Ann.  Oas. 
706,  54  L.  Ed.  808,  30  Sup.  Ct.  544,  provision  of  Penal  Code  of  Philip- 
pines for  punishment  of  false  entries  in  public  records  by  fine  of  four 
thousand  "peaoB  and  eadena  temporal  with  accessories  including  carry- 
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ing  of  chains,  deprivation  of  civil  rights,  and  perpetual  disqualification 
to  enjoy  political  rights,  ithd  sentence  thereunder,  are  void  as  violating 
PhUippine  bill  of  rights;  Maxey  v.  United  States,  207  Fed.  331,  126 
C.  C.  A.  77,  person  convicted  of  felony  and  sentenced  to  penitentiary 
for  fifteen  months  was  incompetent  as  witness  in  criminal  case  in  Fed- 
eral court;  Thompson  v.  United  States,  204  Fed.  975,  123  C.  C.  A.  295, 
accused  convicted  on  two  counts  of  violating  White  Slave  TrafiGic  Act 
and  sentenced  to  one  year's  imprisonment  on  first  count  and  six  months' 
on  second  count,  to  run  successively,  could  be  required  to  serve  term  in 
penitentiary;  United  States  v.  Thompson,  202  Fed.  348,  defendant  con- 
victed of  violating  act  making  white  slave  traffic  felony  punishable  by 
imprisonment  for  not  more  than  five  years  may  be  sentenced  to  im- 
prisonment in  penitentiary  for  longer  or  shorter  period  than  one  year; 
Tucker  v.  United  States,  196  Fed.  267,  116  C.  C.  A.  62,  reversing  con- 
viction where  sentence  of  fine  and  imprisonment  was  inconsistent  with 
acceptance  of  plea  of  nolo  contendere;  United  States  v.  J.  Lindsay 
Wells  Co.,  186  Fed.  249,  since  defendant  cannot  be  sentenced  to  im- 
prisonment for  more  than  one  year  for  violating  Pure  Food  and  Drugs 
Act,  institution  of  proceedings  by  information  of  district  attorney  was 
not  violation  of  fifth  amendment;  Renigar  v.  United  States,  172  Fed. 
648,  19  Ann.  Cap.  1117,  26  L.  R.A.  (N,  S.)  683,  97  C.  C.  A.  172,  paper 
purporting  to  be  indictment,  indorsed  as  true  bill  by  foreman  of  Federal 
grand  jury,  and  delivered  to  clerk  when  court  was  not  in  session,  is 
not  indictment,  an'd  confers  no  jurisdiction  on  court;  Low  v.  United 
States,  169  Fed.  89,  94  C.  C.  A.  1,  holding  offenses  involving  maximum 
punishments  of  fines  from  five  hundred  dollars  to  five  thousand  dollars, 
and  imprisonment  from  one  to  two  years,  were  infamous,  requiring  trial 
by  jury;  United  States  v.  Wells,  163  Fed.  324,  quashing  indictment  by 
grand  jury  where  district  attorney  was  present  at  deliberations  and 
urged  indictment,  and  at  least  one  defendant  was  indicted  without  sub- 
stantial evidence;  Morris  v.  United  States,  161  Fed.  674,  88  C.  C.  A. 
632,  offenses  created  by  Oleomargarine  Act  are  all  merely  statutory 
misdemeanors  and  of  same  class,  regardless  of  penalties  prescribed,  and 
may  be  joined  in  same  indictment;  In  re  Steed,  107  Fed.  685,  holding 
fraudulent  reports  to  commercial  agencies  not  included  in  bankruptcy 
law,  section  14,  as  ground  for  refusing  discharge;  Good  Shot  v.  United 
States,  104  Fed.  258,  43  C.  C.  A.  525,  holding  conviction  of  one  Indian 
of  murdering  another  is  capital  crime  though  death  penalty  be  not 
affixed  and  Circuit  Cour^  Appeals  without  jurisdiction;  Jackson  v. 
United  States,  102  Fed.  489,  42  C.  C.  A.  452,  holding  under  statute 
prescribing  ''imprisonment  in  penitentiary"  for  violation,  'addition  of 
*'at  hard  labor,"  is  error  but  amendable  without  reversal;  United  States 
V.  Kono,  4  Alaska.  618,  where  defendants  charged  with  violating  act  for 
protection  of  fisheries  punishable  by  fine  not  to  exceed  one  thousand 
XIJI— 25 
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dollars  or  imprisonment  for  ninety  days,  or  both,  appeared  by  attorney, 
not  in  person,  and  bonds  were  forfeited,  offense  was  held  to  be  mis- 
demeanor, not  felony,  and  order  was  set  aside;  People  v.  McNulty,  3 
Cal.  Unrep.  452,  28  Pac.  820,  act  extending  time  of  imprisonment  of 
persons  sentenced  to  death  is  ex  post  facto  as  to  prisoners  awaiting  exe- 
cution, and  void;  Borino  v.  General  Registrars  of  Voters,  86  Conn.  627, 
86  Atl.  598,  under  constitutional  provision  forfeiting  privileges  of  elec- 
tor for  conviction  of  offense  for  which  infamous  punishment  is  inflicted, 
person  convicted  of  obtaining  money  under  false  pretenses  punishable 
by  maximum  fine  of  five  hundred  dollars  or  imprisonment  for  three 
years,  or  both,  is  disqualified,  though  punishment  imposed  was  fine  only; 
Chambers  v.  Buroughs,  44  App.  D.  C.  175,  misdemeanor  punishable  by 
confinement  in  State's  prison  is  not  within  provision  of  statute  per- 
mitting magistrate  in  his  discretion  to  discharge  accused  indicted  for 
assault  and  battery,  or  other  misdemeanor;  United  States  v.  Evans,  28 
App.  D.  C.  267,  robbery  remains  infamous  crime,  though  it  may  be 
punished,  within  court's  discretion,  by  imprisonment  in  jail;  United 
States  V.  Marshall,  6  Mackey  (D.  C),  36,  keeping  bawdy^iouse,  while 
criminal  offense,  may  not  be  punished  by  imprisonment  in  penitentiary, 
and  is  within  jurisdiction  of  police  <;ourt;  Bright  v.  Patton,  5  Mackey 
(D.  C.))  545,  60  Am.  Rep.  396,  officer  has  no  right  to  arrest  without 
waiTant,  after  offense  has  been  committed,  ^n  case  where  punishment 
attached  to  that  offense  is  only  fine  or  imprisonment  in  jail  or  both; 
Garitee  v.  Bond,  102  Md.  383,  111  Am.  St.  Rep.  388,  62  Atl.  632,  one 
convicted  of  overcharging  for  prosecution  of  pension  claim  under  Comp. 
Stats.  1901)  p.  3231,  is  not  convicted  of  infamous  crime  within  statute 
disqualifying  one  convicted  of  infamous  crime  from  acting  as  execu- 
tor; State  V.  Foster,  187  Mo.  606,  86  S.  W.  249,  offense  within  Rev. 
Stats.  1899,  §  2041,  punishing  bribery  of  witness,  is  misdemeanor  though 
punishable  by  imprisonment  in  penitentiary;  Tenement  House  Dept.  v. 
McDevitt,  215  N.  Y.  168,  109  N.  E.  90,  tenement  house  law  forbidding 
use  of  tenement  for  purpose  of  prostitution,  though  construed  to  inflict 
penalty  independent  of  knowledge  on  part  of  owner  as  to  use,  is  valid; 
Territory  v.  Stroud,  6  Okl.  109,  50  Pac.  266,  upholding  statute  provid- 
ing for  prosecution  of  misdemeanors  by  information  without  prelimi- 
nary examination;  Ex  parte  Lacey,  6  Okl.  6,  37  Pac.  1096,  where  one 
is,  on  May  10,  1894,  arrested  on  complaint  before  Federal  commissioner 
for  infamous  crime  committed  May  13,  1891,  filing  of  complaint  does 
not  stay  limitations  under  Rev.  Stats.,  §  1044 ;  Gamsey  v.  State,  4  Okl. 
Cr.  554,  560,  38  L.  R.  A.  (N.  S.)  600,  112  Pac.  27,  30,  reversing  convic- 
tion, upon  information,  for  felony  committed  in  Oklahoma  territory; 
State  V.  Nichols,  27  R.  I.  74,  83,  60  Atl.  765,  768,  conviction  of  cruelty 
to  horse  under  statute  providing  for  imprisonment  not  to  exceed  eleven 
months  or  fine,  or  both,  is  not  infamous  crime  within  constitutional 
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provision  relating  to  indictpient;  Cabrera  v.  State,  56  Tex.  Cr.  154,  118 
S.  W.  1060,  offenses  of  illicit  retail  liquor  dealing  and  of  receiving  and 
concealing  smuggled  property  in  violation  of  Federal  statute,  though 
punishable  by  fine  or  confinement  in  penitentiary  for  more  than  year 
are  not  felonies,  and  person  convicted  of  such  offenses  is  not  disquali- 
fied from  testifying  in  criminal  case;  United  States  v.  De  Walt,  128 
U.  S.  393,  32  L.  Ed.  486,  9  Sup.  Ct.  Ill,  In  re  Claasen,  140  U.  S.  204, 
35  L.  Ed.  411,  11  Sup.  Ct.  737,  United  States  v.  Johannesen,  35  Fed. 
412,  Ex  parte  McClusky,  40  Fed.  72,  73,  74,  and  United  States  v.  Smith, 
40  Fed.  757,  758,  759,  760,  all  following  rule ;  Ex  parte  Bain,  121  U.  S. 
13,  30  L.  Ed.  853,  7  Sup.  Ct.  787,  holding  falsifying  of  reports  by  bank 
cashier  an  infamous  crime;  Parkinson  v.  United  States,  121  U.  S.  282, 
30  L.  Ed.  960,  7  Sup.  Ct.  896,  holding  offenders  against  sections  5511 
and  5512,  Rev.  Stats.,  must  be  prosecuted  by  indictment;  Medley,  Peti- 
tioner, 134  U.  S.  169,  33  L.  Ed.  839,  10  Sup.  Ct.  387,  holding  statute 
adding  to  punishment  of  death,  solitary  confinement  until  execution,  is 
ex  post  facto;  In  re  Mills,  135  U.  S.  267,  34  L.  Ed.  109, 10  Sup.  Ct.  763, 
holding  ''punishable  by  imprisonment  at  hard  labor,"  in  act  of  1889, 
embraces  offenses  which  may,  in  the  discretion  of  court,  be  punishable 
by  imprisonment  in  a  penitentiary;  In  re  Bonner,  151  U.  S.  257,  38 
L.  Ed.  162,  14  Sup.  Ct.  326,  after  person  is  convicted  and  sentenced  in 
Federal  court,  judge  cannot  adjudge  that  imprisonment  be  in  State  peni- 
tentiary; Bannon  v.  United  States,  156  U.  S.  466,  467,  39  L.  Ed.  495, 
496,  15  Sup.  Ct.  468,  469,  holding  conspiracy  to  commit  an  offense 
against  United  States  is  not  a  felony;  Wong  Wing  v.  United  States, 
163  U.  S.  234,  41  L.  Ed.  142,  16  Sup.  Ct.  979,  act  subjecting  aliens  com- 
ing to  this  country  in  spite  of  exclusion  act  to  infamous  punishment, 
must  provide  for  a  judicial  trial;  United  States  v.  Harmon,  34  Fed. 
873,  holding  bad,  indictment  for  mailing  of  obscene  matter;  Ex  parte 
Brown,  40  Fed.  83,  an  assault  with  an  inj;ent  to  kill  is  an  infamous 
offense ;  United  States  v.  Cobb,  43  Fed.  571,  573,  one  sentenced  for  less 
than  a  year  cannot  be  imprisoned  in  State  prison;  United  States  v. 
Sutton,  47  Fed.  130,  declaring  adultery  to  be'  an  infamous  crime;  Ex 
parte  Van  Vranken,  47  Fed.  889,  holding  punishment  '*at  hard  labor" 
could  only  be  inflicted  by  naval  court-martial  in  cases  punishable  with 
death;  United  States  v.  Wong  Dep  Ken,  57  Fed.  211,  holding  imprison- 
ment at  hard  labor  renders  crime  ** infamous";  United  States  v.  Cad- 
wallader,  59  Fed.  679,  holding  that  statute  defines  three  separate  crimes ; 
Bright  V.  Patton,  5  Mackey  (D.  C),  534,  60  Am.  Rep.  399,  400,  officer  may 
not  arrest  without  warrant  for  misdemeanor  after  offense;  Stokes  v. 
United  States,  60  Fed.  598,  9  C.  C.  A.  152,  holding  conviction  for  using 
mails  to  defraud,  reviewable  in  Supreme  Court;  Gardes  v.  United  States, 
87  Fed.  185,  holding,  where  statute  provides  imprisonment,  "at  hard 
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labor"  should  not  be  added  to  sentence;  Crum  v.  State,  148  Ind.  409,  47 
N,  E.  836,  declaring  larceny  to  be  an  infamous  crime;  Butler  v.  Went- 
worth,  84  Me.  32,  17  L.  B.  A.  766,  24  Atl.  458,  rendering  imperative  a 
sentence  of  imprisonment  makes  crime  infamous;  In  re  Kirby,  84  Fed. 
607,  disbarring  attorney  for  offense  for  which  Congress  has  provided 
infamous  punishment,  though  not  a  felony;  Harris  v.  Terry,  98  N.  C. 
134,  3  S.  E.  746,  charging  postmaster  with  breaking  mail  is  actionable 
as  slander;  dissenting  opinion  in  Rosen  v.  United  States,  161  U.  S.  45, 
40  L.  Ed.  611,  16  Sup.  Ct.  481,  majority  upholding  indictment  for  mail- 
ing obscene  matter;  United  States  v.  Van  Leuven,  62  Fed.  68,  arguendo. 
Distinguished  in  United  States  v.  Thomas,  145  Fed.  78,  one  may  be 
indicted  for  conspiracy  under  Rev.  Stats.,  §  5440,  though  overt  act  may 
constitute  separate  offense;  United  Stated  v.  Ames  Mer.  Co.,  2  Alaska, 
76,  corporation  is  indictable  for  engaging  in  liquor  business  in  viola- 
tion of  Rev.  Stats.,  §  3244;  Palmer  v.  Cedar  Rapids  etc.  Ry.  Co.,  113 
Iowa,  447,  85  N.  W.  757,  holding  conviction  for  selling  liquor  without 
paying  tax  not  offense  of  infamous  nature  within  Iowa  Code,  section 
4602,  disqualifying  witnesses. 

Plea  of  nolo  contendere.    Note,  Ann,  Oaa.  1915B,  1245. 

■ 

117  T7.  S.  355-363,  29  L.  Ed.  920,  6  Sup.  Ot.  772;  TTNION  PAO.  BY.  Oa  T. 
UNITED  STATES. 

Omalia  bridge  is  part  of  Union  Padflc  railway,  for  pnrpose  of  compnttng 
goyemment  transportation  rateA 

Approved  in  Union  Pac.  Ry.  Co.  v.  Chicago  etc.  Ry.  Co.,  51  Fed.  323, 
2  C.  C.  A.  174,  upholding  contract  to  let  another  company  into  the  joint 
use  of  8  bridge. 

Railroad  service  in  carrying  local  passenger  is  not  same  as  tlirongli  pas- 
senger between  same  points.  •  / 

Approved  in  Texas  Pac.  Ry.*Co.  v.  Interstate  Commerce  Commission, 
162  U.  S.  231,  40  L.  Ed.  951,  16  Sup.  Ct.  680,  and  Kentucky  etc.  Bridge 
Co.  V.  Louisville  etc.  R.  Co.,  37  Fed.  632,  2  L.  B.  A.  326;  Ex  parte 
Koehler,  31  Fed.  320,  carrier  may  reduce  rate  on  long  haul,  under  In- 
terstate Commerce  Act;  Ex  parte  Koehler,  12  Sawy.  453,  454,  31  Fed. 
319,  320,  that  there  is  competition  to  or  from  a  particular  place,  justi- 
fies a  carrier  to  charge  less  for  a  long  than  a  short  haul;  Interstate 
Commerce  Commission  v.  Baltimore  etc.  R.  Co.,  43  Fed.  50,  giving  of 
party-rate  tickets  is  not  an  unjust  discrimination;  Cleveland  etc.  Ry. 
Co.  V.  Closser,  126  Ind.  353,  22  Am.  St  Rep.  597,  9  L.  B.  A.  757,  26 
N.  E.  161,  holding  contract  giving  special  rate  to  shipper,  and  provid- 
ing for  drawback,  is  not  in  itself  illegal. 
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117  n.  8.  363-365,  29  I«.  Ed.  920,  6  Sup.  Ct.  767,  STT7BGES  T.  UNITED 
STATES. 

Repeal  of  legacy  tax  ezemptd  legacy  to  wlilcli  right  had  not  accraed. 
Approved  in  ^dissenting  opinion  in  Hirtz  v.  Woodman,  218  U.  S.  230, 
54  L.  Ed.  1012,  30  Sup.  Ct.  621,  majority  holding  that  inheritance  tax 
was  imposed  upon  right  of  succession  by  provisions  of  War  Revenue 
Act  of  1898  immediately  upon  death  of  testator,  and  was  saved  by  sav- 
ing clause  of  repealing  act  of  1902. 

Effect  of  repeal  of  succession  tax  law  on  estate*  of  one  previously 
dying.    Note,  8  L.  R.  A.  (N.  S.)  1211. 

117  17.  S.  365-367,  29  L.  Ed.  924,  6  Sup.  Ct.  768,  PHOENIX  UFE  IN&  CO.  Y. 
WAIAATH. 

Bight  to  removal  lost  by  failure  to  act  at  first  trial  term  is  not  restored 
by  amendment  of  pleadings. 

Approved  in  Stix  v.  Keith,  90  Ala.  125,  7  South.  424,  holding  right 
of  removal  attaches  on  filing  of  a  sufficient  petition. 

117  17.  S.  367-370,  29  L.  Ed.  923,  6  Sup.  Ct  772,  EX  PARTE  PHOENIX 
IKS.  CO. 

Decrees,  distinct  as  to  parties,  causes  of  actiOD,  or  liabilities,  cannot  be 
Joined  to  give  appellate  amount. 

Approved  in  Wisconsin  Cent.  Rs  Co.  v.  Phoenix  Ins.  Co.,  123  Fed. 
990,  holding  under  Rev.  Stats.  Wis.  1898,  §  2609,  authorizing  joinder  of 
action  against  several  insurance  companies,  liability  was  separate,  and 
each  must  reach  two  thousand  dollars  for  Federal  jurisdiction;  Gibson 
V.  Shufeldt,  122  U.  S.  38,  80  L.  Ed,  1087,  7  Sup.  Ct.  1071,  and  Wheeler 
V.  Cloyd,  134  U.  S.  547,  33  L.  Ed.  1012,  10  Sup.  Ct.  604,  in  suit  on  dis- 
tinct demands,  defendant  can  appeal  td  Supreme  Court  only  on  those 
in  which  more  than  five  thousand  dollars  is  decreed;  Walter  v.  North- 
eastern R.  R.  Co.,  147  U.  S.  374,  37  L.  Ed.  208,  13  Sup.  Ct.  350,  holding 
Circuit  Court  without  jurisdiction  of  bill  to  enjoin  collection  of  taxes 
upon  distinct  assessments,  each  less  than  two  thousand  dollars;  Hos- 
ford  V.  Gcrmania  Fire  Ins.  Co.,  127  U.  S.  402,  32  L.  Ed.  197,  8  Sup.  Ct. 
1201,  arguendo. 

'  Distinguished  in  Robertson  v.  Conway,  188  Fed.  582,  110  C.  C.  A.  377, 
in  suit  by  creditor,  to  enforce  double  liability  of  stockholders  of  insol- 
vent bank,  where  amounts  due  corporation  exceed  two  thousand  dollars 
and  requisite  diversity  of  citizenship  exists,  suit  may  be  brought  in 
Federal  court,  and  court  may,  as  ancillary  to  such  jurisdiction,  decree 
against  stockholder  where  liability  is  less  than  two  thousand  dollars. 

Amount  in  controversy  for  purposes  of  appeal  from  judgment  in 
consolidated  action.    Note,  15  Ann.  Oas.  493. 
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117  U.  8.  370-373,  29  L.Bd.  913,  6  Sup.  CJt.  738,  VAN  BISWICE  v.  SPALD- 
ING. 

Action  of  mortgagee,  taking  secuiity  in  satisfaction,  and  conveying  to 
debtor's  diildren,  upheld. 

Approved  in  Hesse  v.  Barrett,  41  Or.  208,  68  Pac.  763,  .upholding 
transfer  of  property  by  insolvent  to  brother-in-law  who  agreed  to  pay 
former's  debt  to  mother  though  insolvent  anticipated  retransfer  to  heirs. 

117  T7.  S.  373-37^  29  L.  Ed.  950,  6  Sup.  Ot.  931,  YALE  LOCK  MFG.  CO.  v. 
SABGENT. 

Where  essential  feature  of  lock  not  used,  or  equivalent,  held  no  infringe- 
ment. 

Approved  in  Union  Paper  Bag  Mach.  Co.  v.  Advance  Bag  Co.,  194 
Fed.  134,  114  C.  C.  A.  204,  Dulin  patent,  for  paper-bag  machine,  is 
'not  infringed  by  Bartholomew  patent,  which  employs  no  lower  central 
gripper,  or  equivalent  therefor;  Universal  Brush  Co.  v.  Sonn,  146  Fed. 
531,  Morrison  patent  No.  717,014,  claim  1,  for  method  of  making  brushes, 
infringed  by  method  of  Sonn  patent  No.  791,510;  Kinloch  Tel.  Co.  v. 
Western  El.  Co.,  113  Fed.  655,  61  C.  C.  A.  -362,  holding  shot  and 
wax  holding  them  on  faces  of  conducting  plates  until  released  by 
heat  thereof,  mechanical  equivalent  of  plug  of  fusible  material  of 
patent  No.  438,788;  Lane  v.  Levi,  21  App.  D.  C.  176,  reversing  decree 
granting  injunction  to  restrain  infringement  of  patent  for  polisliing 
fluid,  where  defendant's  composition  contains  no  coal-oil,  one  of  in- 
gredients of  complainant's  composition;  Dryfoos  v.  Wiese,  124  U.  S. 
37,  31  L.  Ed.  364,  8  Sup.  Ct.  357,  holding  patent  must  be  limited  to 
mechanism  described  and  claimed;  Fomcrook  v.  Root,  127  U.  S.  181, 
32  L.  Ed.  99,  8  Sup.  Ct.  1249,  holding  Forncrook  patent  for  * '  improve- 
ment in  sectional  honey-frames"  invalid  for  want  of  novelty;  Smith 
v.  Putnam,  45  Fed.  203,  holding  closet  with  two  jets  not  infringed  by 
closet  with  one  jet;  Reece  Button  Hole  Mach.  Co.  v.  Globe  Button  Hole 
Mach.  Co.,  61  Fed.  963,  10  C.  C.  A.  194,  holding  Reece  patent  for  im- 
provements in  button-hole  machines  not  infringed;  Eagle  etc.  Crema- 
tion Co.  V.  Elwood,  73  Fed.  485,  to  be  equivalents  there  must  be  an 
identity  of  functions;  Campbell  Printing  Press  &  Mfg.  Co.  v.  Duplex 
Printing  Press  Co.,  86  Fed.  334,  holding  specifications  cannot  be  re- 
ferred to,  to  expand  claim. 
Distinguished  in  Everest  v.  Buffalo  etc.  Oil  Co.,  31  Fed.  746,  arguendo. 

117  U.  &  379-387,  29  L.  Ed.  924,  6  Sup.  Ct.  801,  KEBB  T.  SOUTH  PABK 
GOMMISSIONEBS. 

After  term  when  decree  entered  Clrcnit  Co.nrt  may  permit  eTidence  and 
cliarge  to  jury  to  be  pnt  In  record. 
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Approved  in  Freed  v.  Central  Trust  Co.,  215  Fed.  876,  132  C.  C.  A.  7, 
rule  that  bill  of  exceptions  must  be  filed  within  term  has  no  applica- 
tion in  bankruptcy  proceedings,  and  court  may  allow  and  certify  bill  of 
exceptions  by  nunc  pro  tunc  order  to  bring  on  record  evidence  intro- 
duced on  previous  hearing;  Wilson  v.  Riddle,  123  U.  S.  615,  31  L.  Ed* 
283,  8  Sup.  Ct.  259,  what  issues  should  be  submitted  to  jury  is  within 

discretion  of  court. 

• 

On  park  condemnation  proceedings,  evidence  of  adjoining  sale  there- 
after, not  evidence  of  prior  value. 

Approved  in  United  States  v.  Chandler-Dunbar  Water  Power  Co., 
229  U.  S.  76,  67  L.  Ed.  1081,  33  Sup.  Ct.  667,  value  of  property  taken 
by  government  for  improvement  of  navigation  of  river  is  to  be  fixed  as 
of  date  of  proceedings,  and  owner  is  not  entitled  to  probably  advanced 
value  by  reason  of  contemplated  improvements;  Seufferle  v,  Macfar- 
land,  28'App.  D.  C.  101,  where  land  is  taken  for  public  sewer,  owner 
cannot  recover  damages  for  depreciation  in  value  of  remaining  land 
which  may  be  caused  by  noxious  gases  and  vapors;  Hubbell  v.  City  of 
Dcs  Moines,  166  Iowa,  591,  147  N.  W.  911,  in  condemnation  proceied- 
ings,  evidence  of  sales  of  other  property  of  same  character  similarly 
located  made  short  time  after  proceedings  were  instituted  was  inadmis- 
sible as  proof  of  value  of  property  in  controversy;  St.  Louis  Electric 
Terminal  Ry.  Co.  v.  MacAdaras,  257  Mo.  468,  166  S.  W.  311,  in  con- 
demnation proceedings  for  railrcrad  buildings,  owners  of  land  were  not 
entitled  to  have  increased  value  of  adjoining  property  considered  in 
determining  value  of  property  condemned;  Union  Pac.  R.  Co.  v.  Stan- 
wood,  71  Neb.  158,  98  N.  W.  656,  in  cross-examining  expert  witness 
testifying  as  to  value  of  land,  estimate  of  value  cannot  be  contradicted 
by  proof  of  independent  sales  in  neighborhood;  Guyandotte  Valley  Ry. 
Co.  V.  Buskirk,  57  W.  Va.  425,  110  Am.  St.  Rep.  792,  50  S.  E.  524,  de- 
termining compensation  where  whole  lot  taken  by  railroad  on  condem- 
nation ;  Shoemaker  v.  United  States,  147  U.  S.  297,  305,  37  L.  Ed.  184, 
187,  13  Sup.  Ct.  390,  393,  in  determining  value  of  land,  appraisers 
should  exercise  their  own  judgment;  San  Diego  Land  etc.  Co.  v.  Neale, 
78  Cal.  75,  20  Pac.  378,  enhancement  of  value  of  adjoining  lands  could 
not  be  considered. 

Admissibility  in  eminent  domain  proceeding  of  evidence  of  price 
paid  by  another  than  condemnor  for  similar  property.  Note, 
Ann.  Gas.  1916E,  598. 

117  U.  8.  38B-3B9,  29  L.  Ed.  927,  6  Sup.  Ct  805,'  KEBB  Y.  80X7TH  PABK 
C01CMISSI0NEB8. 

Not  cited. 
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117  U.  S.  389-401,  29  L.  Ed.  915,  6  Sup.  Ot.  780,  FUUCBBSON  T.  HOLMES. 
Deed  sixty  years  old,  produced  by  grantee*s  heirs,  was  properly  admitted. 
Approved  in  Wilson  v.  Snow,  228  U.  S.  222,  50  L.  R.  A.  (N.  S.)  604, 
67  L.  Ed.  811,  33  Sup.  Ct.  487,  where  possession  of  property  was  con- 
sistent with  terms  of  deed  and  original  records  had  been  lost,  deeds 
over  forty  years  old,  containing  recitals  that  it  was  executed  by  admin- 
istrator under  power  of  sale  given  by  court,  will  be  presumed  to  have 
been  executed  in  accordance  with  such  recitals;  Johnson  v.  Jarvis,  223 
JPed.  758,  139  C.  C.  A.  286,  recitals  of  ancient  deed  in  connection  with 
testimony  as  to  exclusive  claim  and  possession  and  destruction  of  rec- 
ords justified  inferences  that  heirs  acquired  interest  of  owner  and  that 
trustee  of  heirs  was  empowered  to  execute  deed;  Butterfield  ▼.  Miller, 
195  Fed.  207,  115  C.  C.  A.  152,  certified  copy  of  record  was  not  admis- 
sible to  prove  title  in  grantee  without  proof  of  administratorship  of 
grantor,  and  while  reisitals  in  deed  were  sufficient  to  raise  presumption 
of  appointment,  they  were  not  competent  in  absence  of  proof  that  court 
record  could  not  be  produced;  Anderson  v.  Cole,  234  Mo.  4,  136  S.  W. 
396,  recitals  of  consideration  and  receipt  of  same  in  ancient  deed  exe- 
cuted in  1878  are  evidence  of  such  facts. 

Witness  as  to  pedigree  must  be  shown  a  relation  of  family  by  Independr 
ent  proof. 

Approved  in  Welch  v.  Lynch,  30  App.  D.  C.  139,  evidence  aliunde 
of  relationship  roust  be  offered  to  make  declarations  admissible  as 
evidence  of  pedigree  in  order  to  establish  claim  to  estate;  Mobley  v. 
Pierce,  144  6a.  330,  87  S.  E.  25,  declarations  of  deceased  persons  are 
admissible  in  matters  of  pedigree,  but  fact  of  relationship  must  first 
be  shown  by  other  evidence ;  Terry  v.  Brown,  142  Ga.  225,  82  S.  E.  567, 
rejection  of  evidence  in  regard  to  pedigree  is  controlled  by  former  deci- 
sion of  this  court,  and  such  decision  is  binding  until  reversed  or 
modified;  Jarchow  v.  Grosse,  257  111.  41,  Ann.  Gas.  1914A,  820,  100 
N.  E.  292,  where  claimant  seeks  to  reach  estate  of  declarant  himself, 
declarations  with  reference  to  family  and  kindred  are  admissible  with-^ 
out  extrinsic  proof  of  relationship;  Vantine  v.  Butler,  240  Mo.  534, 
39  L.  R.  A.  (N.  S.)  1177,  144  S.  W.  811,  in  proceeding  to  establish 
heirship,  independent  evidence  that  declarant  was  testator's  wife  and 
plaintiff  was  her  child  was  sufficient  to  justify  admission  of  declarant's 
declarations  to  Establish  identity  of  plaintiff  as  testator's  daughter 
and  heir;  Rollins  v.  Atlantic  City  R.  Co.,  73  N.  J.  L.  69,  70,  62  Atl. 
930,  931,  recital  of  pedigree  in  ancient  deed  is  evidence  of  matter 
recited  where  deeds  have -been  on  record  a  long  time  and  grants  have 
been  made  by  grantee  and  successors  without  question;  Aaholm  v.  Peo- 
ple, 211  N.  Y.  414,  415,  Ann.  Oaa.  19150,  1039,  L.  R.  A.  1915D,  215, 
105  N.  E.  649,  650,  declarations  by  petitioner's  mother  that  she  mar- 
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ried  father  of  deceased;  whose  property  petitioner  claims,  and  that 
he  was  only  child  of  that  marriage,  are  not  admissible  to  establish 
relationship  without  preliminary  corroborative  proof  showing  mar- 
riage; Wall  V.  Lubbock,  52  Tex.  Civ.  410,  118  S.  W.  888,  witness,  who 
was  husband  of  granddaughter  of  person,  could  testify  as  to  time  of 
death  of  that  person,  though  he  did  not  state  information  was  obtained 
from  deceased  members  of  family;  Davis  v.  Moyles,  76  Vt.  39,  56  Atl. 
178,  recitals  in  petition  to  legislature  for  granting  of  lands  that  lands 
had  been  confiscated  by  State  from  petitioner's  father,  who  was  origi- 
nal grantee,  inadmissible  in  action  of  trespass  to  show  relationship; 
Webb  V.  Ritter,  60  W.  Va.  232,  54  S.  E.  500,  recitals  of  deed  nearly 
sixty  years  old,  as  to  pedigree  of  grantors,  are  evidence  against 
strangers;  Flora  v.  Anderson,  75  Fed.  234^  holding  role  is  limited  to 
declarations  by  relatives. 

Declaratton  by  grantor  in  ancient  deed  that  lie  waa  only  beir,  etc.,  la 
admissible. 

Approved  in  Norris  y.  Hall,  124  Mich.  175,  82  N.  W.  834,  holding 
recitals  in  documents  executed  in  1846,  power  of  attorney,  deed,  and 
order  of  court,  admissible  to  prove  death  of  party;  Topper  v.  Perry, 
197  Mo.  543,  95  S.  W.  206,  on  issue  as  to  common-law  marriage,  declara- 
tions of  alleged  husband  not  in  presence  of  wife  are  admissible  to  dis- 
prove marriage;  Imboden  v.  St.  Louis  Trust  Co.,  Ill  Mo.  App.  237,  86 
S.  W.  267,  determining  sufficiency  of  evidence  of  common-law  mar- 
riage; Young  V.  Shulenbei^,  165  N.  T.  388,  59  N.  E.  136,  holding  in 
absence  of  contradictory  evidence  in  ancient  foreign  deed  that  grantors 
are  heirs  at  law  of  intestate  sufficient  evidence  of  fact;  Wilson  v. 
Braden,  56  W.  Va.  375,  107  Am.  St.  Rep.  929,  49  S.  E.  410,  recitals 
of  heirship  and  widowhood  in  deeds  upward  of  fifty  years  old,  under 
which  possession  continuously  held,  are  admissible  against  strangers  to 
title  claiming  adversely;  De  Leon  v.  McMurray,  5  Tex.  Civ.  App.  283, 
23  S.  W.  1039,  admitting  declarations  as  to  pedigree;  Harman  v. 
Steams,  95  Va.  63,  27  S.  E.  603,  accepting  recital  in  deed  that  grantor 
was  a  widow. 

Distinguished  in  Stockley  v.  Cissna,  119  Fed.  824,  56  C.  C.  A.  324, 
holding  recitals  in  deed  five  years  old  that  makers  are  heirs  of  former 
owner  without  supporting  circumstances  not  evidence  against  stranger. 

Recital  in  deed  as  binding  on  stranger  to  instrument.    Note,  Ann. 
Ou.  1915A,  99. 

Recital. in  deed  as  evidence  of  heirship.    Note,  45  L.  B«  A.  (N.  S.) 
95. 

Miscellaneous.  Cited  in  Alston  v.  Alston,  114  Iowa,  38,  86  N.  W. 
58,   holding  evidence  of  acts  and  conversation   of  alleged   father  of 
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illegitimate  child  to  show  recognition  of  child  admissible  in  partition 
suit  against  lawful  children ;  Mann  v.  Cavanaugh,  110  Ky.  780,  62  S.  W. 
855,  holding  deed  executed  eighty  years  before,  reciting  that  grantors 
were  heirs  of  C,  admissible  to  prove  heirship  in  ejectment,  plaintiff 
claiming  under  patent  to  C;  Washington  v.  Bank  for  Savings,  171 
N.  Y.  175,  89  Am.  St.  Rep.  806,  63  N.  E.  834,  holding  admissible  in 
administrator's  suit  for  deposit  in  trust  for  intestate's  sons,  declara- 
tions made  by  intestate  that  she  had  no  children. 

117  V.  &  401-405,  29  L.  Ed.  914,  6  Sup.  Ct.  881,  HOYT  Y.  BTTSSELIi. 

Court  will  JudldaUy  notice  the  extent  of  its  Jurisdiction, 
Approved  in  State  v.  Board  of  Commrs.,  44  Mont.  6},  118  Pac.  807, 
State  Supreme  Court  will  take  judicial  notice  of  boundaries  of  county; 
Bishop  V.  Readsboro  Chair  Mfg.  Co.,  85  Vt.  153,  Ann.  Gas.  1914B,  1163, 
36  L.  B.  A.  (N.  S.)  1171,  81  Atl.  460,  court  will  take  judicial  notice 
that  roof  guards  placed  just  above  eaves  to  prevent  snow  from  sliding 
off  are  in  effective  use ;  Jones  t.  United  States,  137  U.  S.  214,  34  L.  Ed. 
696,  11  Sup.  Ct.  84,  following  rule;  Mills  v.  Green,  159  U.  S.  658,  40 
L.  Ed.  295,  16  Sup.  Ct.  135,  judicially  noticing  a  State  constitutional 
convention ;  The  James  G.  Swan,  50  Fed.  Ill,  condemning  vessel  killing 
fur  seals  in  Alaska  waters;  Kansas  City  etc.  R.  R.  Co.  v.  Burge,  40 
Kan.  737,  21  Pac.  589,  judicially  noticing  county  boundaries. 

Judicial  notice.    Note,  89  Am.  Dec.  665,  679,  696. 

# 

Judicial  notice  of  geographical  facts.    Note,  12  Ann.  Gas.  927,  928, 
980,  932,  933,  934. 

Gonrt  should  Judicially  notice  whether  certain  act  is  in  force  at  certain 
time,  not  require  proof. 

Approved  in  United  States  v.  Williams,  6  Mont.  391,  12  Pac.  856, 
taking  judicial  notice  of  regulations  of  Secretary  of  Interior  as  to  cut* 
ting  of  timber. 

Quaere,  wliether  after  act  of  1872,  territory  could  add  to  requirements  of 
notice  of  location. 

Approved  in  O'Donnell  v.  Glenn,  8  Mont.  255,  19  Pac.  305,  upholding 
statute  requiring  declaratory  statement  to  mining  claim  to  be  sworn  to. 

117  T7.  S.  406-410,  29  L.  Ed.  928,  6  Sup.  Ct.  790,  SIOUX  CITY  ETC.  B.  B.  CO. 
y.  CHICAGO  ETC.  BY.  CO.    . 

Title  to  railroad  grant  relates  back  to  date  of  act,  but  superior  title 
might  arise  in  lieu  lands. 

Approved  in  Logan  y.  Davis,  233  U.  S.  615,  58  L.  Ed.  1122,  34  Sup. 
Ct.  685,  purchaser  in  good  faith  within  meaning  of  section  4  of  Ad- 
justment Act  of  1887  acquires  title  to  land  where  he  is  in  ignorance 
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of  defect  in  railroad's  title;  Humbird  v.  Avery,  195  U.  S.  508,  49 
L.  Ed.  299,  25  Sup.  Ct.  123,  refusing  to  determine  in  advance  of  final 
action  of  Land  Department  rights  of  railroad's  grantees  of  lands 
claimed  to  be  within  indemnity  limits  of  Northern  Pacific  grant  of 
1864,  and  purchasers  from  United  States  who  claim  protection  of  act 
of  July  1,  1898;  Oregon  etc.  R.  R.  Co.  v.  United  States,  189  U.  S.  113, 
47  L.  Ed.  731,  23  Sup.  Ct.  619,  holding  settler  in  good  faith  on  in- 
demnity lands  prior  to  selection  by  railroad  and  approved  by  depart- 
ment may  hold  them  since  indemnity  constitutes  but  float  until  selection ; 
Clark  V.  Harington,  186  U.  S.  209,  46  L.  Ed,  1130,  22  Sup.  Ct.  874, 
holding  grantee  of  lands  unlawfully  selected  by  railroad  as  indemnity 
lands  liable  to  subsequent  grantees  on  warranty  of  title;  Southern  Pac. 
R.  R.  Co.  V.  United  States,  183  U.  S.  525,  526,  46  L.  Ed.  311,  22  Sup. 
Ct.  157,  holding  filing  location  map  by  Atlantic  &  Pacific  company  on 
lands  within  primary  grant  to  Southern  Pacific  entitled  each  com- 
pany to  undivided  moiety  of  land;  Harvey  v.  Holies,  160  Fed.  533, 
where  possession  of  public  land  by  defendant  and  grantors  was  not 
wrongful  as  to  anyone  but  United  States,  and  defendant  and  grantor 
entered  under  color  of  title,  defendant  acquired  valid  title  by  adverse 
possession  against  all  but  State  or  United  States;  Manley  ▼.  Tow,  110 
Fed.  244,  holding  prior  homesteader  on  forfeited  railway  lands  not 
affected  by  24  Stat.  556,  confirming  title  of  innocent  purchasers  from 
railway  companies;  Oregon  etc.  R.  R.  Co.  v.  United  States,  109  Fed. 
515,  48  C.  C.  A.  520,  holding  under  16  Stat.  94,  title  to  indemnity  lands 
remains  in  government  until  deficiency  ascertained  and  selection  ap- 
proved by  Secretary  of  Interior;  United  States  v.  Oregon  etc.  Ry.  Co., 
101  Fed.  318,  holding  railway's  title  to  indemnity  lands  does  not  vest 
until  deficiency  of  primary  grant  shown  and  selection  of  indemnity 
lands  approved  by  secretary;  Logan  v.  Davis,  147  Iowa,  444,  124  N.  W. 
809,  purchaser  of  land  from  railroad  with  knowledge  of  defect  in 
railroad's  title  was  not  purchaser  in  good  faith  within  meaning  of 
adjustment  act,  as  against  defendant  entering  when  land  was  not  sub- 
ject to  entry  but  continuing  in  possession  after  land  became  subject  to 
entry;  Altschul  v.  Clark,  39  Or.  324,  65  Pac.  994,  holding  selection 
of  land  by  road  company  under  14  Stat.  89,  and  filing  of  selection  list 
approved  by  local  land  ofiGice  did  not  pass  title;  Donahue  v.  Lake  Su- 
perior Ship  Canal  etc.  Co.,  155  U.  S.  387,  39  L.  Ed.  195,  15  Sup.  Ct. 
116y  and  Sioux  City  etc.  R.  R.  Co.  v.  United  States,  159  U.  S.  365,  367, 
40  L.  Ed.  182,  183,  16  Sup.  Ct.  23,  24,  both  following  rule;  Wisconsin 
Central  R.  R.  Co.  v.  Price  County,  133  U.  S.  513,  33  L.  Ed.  695,  10 
Sup.  Ct.  347,  until  Secretary  of  Interior  approves  selection  of  indem- 
nity lands,  no  title  passes;  Chicago  etc.  Ry.  Co.  v.  United  States,  159 
U.  S.  374,  375,  40  L.  Ed.  185,  186,  16  Sup.Ct.  27,  holding  company 
estopped  by  decree  in  cited  case;  United  States  v.  Southern  Pac.  R.  R. 
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Co.,  146  U.  S.  595,  86  L.  Ed.  1097,  13  Sup.  Ct.  156,  and  Southern  Pac. 
R.  R.  Co.  V.  United  States,  168  U.  S.  42,  42  L.  Ed.  374,  18  Sup.  Ct. 
25,  upon  acceptance  of  maps,  rights  of  company  in  lands  attached  as 
of  date  of  act;  United  States  v.  Southern  Pac.  R.  Co.,  14  Sawy.  68, 
71,  39  Fed  138,  140,  holding  company  not  having  complied  with  con- 
ditions of  grant,  had  no  right  to  indemnity  lands;  United  States  v. 
Sioux  City  etc.  R.  Co.,  43  Fed.  619,  621,  holding  road  was  only  entitled 
to  such  part  of  grant  as  was  proportioned  to  part  of  road  built;  Wis- 
consin etc.  R.  Co.  V.  Forsythe,  43  Fed.  888,  holding  no  title  had  been 
acquired  to  indemnity  lands,  since  they  had  never  been  selected; 
United  States  v.  Sioux  City  etc.  Ry.  Co.,  46  Fed.  503,  504,  where  rail' 
road  failed  to  earn  right  to  overlapping  land,  it  reverted  to  United 
States ;  Southern  Pac.  R.  Co.  v.  Stanley,  49  Fed.  264,  holding  full  title 
passed  at  time  of  filing  map  of  definite  location;  United  States  v. 
Winona  etc.  R.  Co.,  67  Fed.  967,  968,  15  C.  C.  A.  117,  considering 
exceptions  from  lands  granted  in  indemnity  limits;  St.  Paul  etc.  Ry. 
Co.  V.  Sage,  71  Fed.  46,  17  C.  C.  A.  558,  holding  lands  within  indem- 
nity limits  are  not  reserved  until  selected  or  withdrawn;  McCarver  v. 
Herzberg,  120  Ala.  531,  25  South.  4,  holding  grant  was  of  equal  un- 
divided shares  for  benefit  of  each  railroad,  regardless  of  priority  of 
location;  Western  Land  Co.  v.  Hamblin,  79  Iowa,  546,  44  N.  W.  808, 
holding  first  location,  having  failed  to  meet  requirements  of  Congress, 
was  not  conclusive;  Bowne  v.  Bilsland,  83  Iowa,  167,  49  N.  W.  162, 
road  not  having  been  completed,  lands  reverted  to  United  States; 
Sioux  City  etc.  Ry.  Co.  v.  Countryman,  83  Iowa,  180,  183,  49  N.  W.  75, 
holding  plaintiff  could  not  claim  land  on  uncompleted  part  of  road  as 
indemnity  lands;  United  States  v.  Missouri  etc.  Ry.  Co.,  141  U.  S. 
375,  36  L.  Ed.  771,  12  Sup.  Ct.  19,  State  v.  Sage,  75  Minn.  454,  78  N.  W. 
16,  and  Jackson  v.  La  Moure  County,  1  N.  D.  240,  46  N.  W.  450, 
holding  title  to  Northern  Pacific  indemnity  lands  did  not  pass  until 
selection  by  company,  with  approval  of  Secretary  of  Interior;  Northern 
Pac.  R.  R.  Co.  V.  Barnes,  2  N.  D.  365,  51  N.  W.  403,  considering  legis- 
lative power  of  taxation;  dissenting  opinion  in  Weyerhaeuser  v.  Hoyt, 
219  U.  S.  411,  55  L.  Ed.  274,  31  Sup.  Ct.  300,  majority  holding  rail- 
road's rights  to  lieu  lands  embraced  in  lists  filed  with  secretary  were 
superior  to  those  of  purchaser  under  Timber  and  Stone  Act  filed  pend- 
ing decision  of  secretary. 

117  T7.  S.  411-415,  29  L.  Ed.  960,  6  Sup.  Ct.  807,  KNAFP  y.  HOMEOPATHIO 
ETC.  LIFE  INS.  CO. 

Failure  to  elect  upon  courses  prescribed  upon  default  in  premium  held  to 
cancel  life  policy. 

Approved  in  Nielsen  v.  Provident  Savings  Life  Assur.  Society,  6  Cal. 
Unrep.  813,  66  Pac.  666,  under  New  York  statute  providing  that  net  re- 
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serve  on  life  insurance  policy  shall  be  taken  as  premium  to  continue 
policy  in  force,  policy  on  which  two  premiums  have  been  paid  is  not 
self -perpetuating ;  Veale  v.  Security  Mut.  Life  Ins.  Co.,  6  Ga.  App. 
728,  65  S.  E.  717,  upon  death  of  insured  within  six  months  of  lapse, 
in  case  where  extended  insurance  would  have  run  beyond  that  period, 
beneficiary  is  entitled  to  sue  upon  original  policy  as  death  claim 
against  company  for  full  amount  of  face  value;  Blume  v.  Pittsburg 
life  etc.  Co.,  263  111.  164,  Ann.  Caa.  19150,  605,  51  L.  R.  A.  (N.  S.) 
1044,  104  N.  E.  1032,  right  to  paid-up  insurance  or  surrender  value 
was  conditioned  upon  surrender  of  polifcy  within  six  months  from  non- 
payment of  premiums,  and  failure  to  make  election  within  six  montlis 
caused  forfeiture;  Wells  v.  Vermont  Life  Ins.  Co.,  28  Ind.  App.  623, 
62  N.  E.  602,  holding  option  to  return  policy  within  six  months  after 
default  and  received  paid-up  policy  lost  if  not  exercised  within  time 
specified;  Sugg  v.  Equitable  Life  Assur.  Society^  116  Tenn.  665,  94 
S.  W.  938,  on  death  of  assured  after  failure  to  pay  premium  and  fail- 
ure to  exercise  option,  beneficiary  was  only  entitled  to  proceeds  of 
paid-up  policy  and  not  to  proceeds  of  term  insurance;  Equitable  Life 
Assur.  Soc.  V.  Evans,  25  Tex.  Civ.  566,  64  S.  W.  76,  holding  right  to 
paid-up'  i)olicy  on  surrender  of  old  on  default  of  premium,  three  having 
been  paid,  lost  by  failure  to  surrender  within  time;  Cravens  v.  New 
York  etc.  Ins.  Co.,  148  Mo.  611,  71  Am.  St.  Rep.  646,  50  S.  W.  526,  it 
was  a  condition  precedent  to  holder's  right  of  a  paid-up  policy  that 
demand  be  made  within  six  months;  Schneider  v.  United  States  Life 
Ins.  Co.,  123  N.  Y.  114,  20  Am.  St.  Rep.  729,  25  N.  E.  322,  holding 
failure  to  pay  premium  rendered  policy  void ;  dissenting  opinion  in 
Bartholomew  v.  Security  etc.  Life  Ins.  Co.,  204  N.  Y.  654,  97  N.  E. 
870,  majority  holding  death  of  insured  within  six  months  after  policy 
lapsed  operated  as  substitute  for  notice  and  exercise  of  option,  and 
policy  was  continued  for  such  time  as  reserve  would  purchase  tempo- 
rary insurance. 

Distinguished  in  Lenon  v.  Mutual  Life  Ins.  Co.,  80  Ark.  666,  10  Ann. 
Gas.  467,  8  L.  R,  A.  (N.  S.)  193,  98  S.  W.  118,  failure  to  surrender  for- 
feited policies  until  five  and  eighteen  days  after  expiration  of  six 
months'  period  limited  for  surrender  did  not  forfeit  insured's  right 
to  paid-up  policy. 

Effect  of  failure  to  surrender  life  insurance  policy  within  stipu- 
lated time  after  default  upon  right  to  paid-up  policy.  Note, 
10  Ann.  Oaji.  470. 

Power  of  insured  to  destroy  beneficiary's  rights.  Note,  49  L.  R.  A. 
738,  742,  743,  748. 

Failure  to  apply  for  paid-up  insurance  within  time  stipulated. 
Note,  8  L.  R.  A.  (N.  S.)  195. 


117  U.  S.  415-419        NOTES  ON  U.  S.  REPORTS.  398 

MTiether  option  provisions  in  life  insurance  policy  operate  iiuto- 
matically.    Note,  25  L.  B.  A.  (N.  S.)  803. 

Paid-up  and  nonforfeiting  policies.    Note^  15  L.  B.  A.  450. 

117  V.  a  415-^19,  29  L.  Ed.  919,  6  Sup.  Gt.  806,  MABSHALL  Y.  HUBBARD. 

False  representations,  to  "be  actionable,  must  be  intentional,  and  bave 
caused  injury. 

Approved  in  United  States  v.  Jones,  232  Fed.  223,  misrepresentations 
in  final  proof  of  homestead  claim  to  Indian  land  claiming  right  to  de- 
duct time  of  military  service  were  Hot  as  to  material  fact  and  did 
not  authorize  government  to  recover  damages;  Murphy  v.  Springs  & 
Co.,  200  Fed.  375,  45  L.  B.  A.  (N.  S.)  539,  118  C.  C.  A.  524,  defendant's 
promise  to  pay  account  stated  does  not  deprive  him  of  right,  in  action 
at  law  in  Federal  court,  to  defend  on  ground  that  acpount  was  hased 
on  wagering  transaction ;  United  States  v.  Diamond  Coal  etc.  Co.,  191 
Fed.  790,  112  C.  C.  A.  272,  dismissing  action  to  cancel  patents  for  coal 
land  on  ground  of  fraudulent  entry  as  agricultural  land,  where  entries 
were  subsequently  released  and  lands  were  subsequently  purchased 
under  soldier's  additional  scrip;  Pittsburgh  Life  &  T.  Co.  v.  Northern 
etc.  Ins.  Co.,  148  Fed.  675,  78  C.  C.  A.  408,  incorrect  statements  fur- 
nished by  insurance  officials  in  negotiations  for  sale  of  business  not 
ground  for  action  of  deceit,  where  they  were  prepared  for  company's 
own  use  prior  to  negotiations;  Kimber  v.  Young,  137  Fed.  747,  70 
C.  C.  A.  178,  applying  rule  in  action  for  deceit  in  sale  of  bonds  where 
defendant  said  he  knew  they  were  good  and  would  be  paid;  Stratton's 
Independence  v.  Dines,  135  Fed.  459,  68  C.  C.  A.  161,  where  defendant 
sold  mine  to  plaintiff  corporation  in  exchange  for  its  stock,  and  then 
contracted  with  another  to  sell  stock  on  commission,  profit  made  on 
pale  of  stock  is  no  ground  for  action  of  deceit;  Stratton's  Index^end- 
ence  v.  Dines,  126  Fed.  978,  holding  no  recovery  for  false  representa- 
tions touching  mining  property,  where  property  was  taken  after  full 
opportunity  to  examine  and  where  more  ore  than  represented  was 
mined;  Jackson  &  Sharp  Co.  v.  Fay^  20  App.  D.  C.  113,  holding 
declaration  in  action  of  deceit  was  demurrable  where  no  appreciable 
damage  was  shown  to  plaintiff,  though  defendant's  representations 
amounted  to  more  than  expression  of  misleading  opinion;  First  Nat. 
Bank  v.  Marshall  &  Ilsley  Bank,  83  Fed.  735,  28  C.  C.  A.  42,  holding 
bank  not  estopped  by  representation  of  its  officer;  Thorp  v.  Smith, 
18  Wash.  279,  51  Pac.  381,  party  reciting  false  consideration,  bill 
thereby  enabling  agent  to  deceive  principal,  is  not  liable  to  latter. 

Instruction  for  plaintiff  is  proper,  if  evidence  contra,  with  all  inferences, 
is  insufficient. 
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Approved  in  Woodward  v,  Chicago  ptc.  Ry.  Co.,  145  Fed.  578,  75 
C.  C.  A.  591,  upholding  direction  of  verdict  for  defendant  in  action 
against  railroad  for  damage  caused  by  locomotive  sparks;  Moore  v. 
First  Nat.  Bank,  30  Okl.  626,  121  Pac.  627,  reversing  directed  verdict 
for  plaintiff  in  action  by  indorsee  of  bill  of  exchange  against  drawee 
and  acceptor,  where  defendant  .introduced  evidence  tending  to  show 
bills  were  obtained  from  him  by  fraud,  and  credibility  of  plaintiff's 
witness  was  question  for  jury;  Robertson  v.  Edelhoff,  132  U.  S.  626, 
33  L.  Ed.  481,  10  Sup.  Ct.  190,  Au  v.  New  York  etc.  R.  Co.,  29  Fed. 
83,  Dwyer  v.  St.  Louis  etc.  R.  Co.,  52  Fed.  88,  Colorado  etc.  Min.  Co. 
V.  Turck,  54  Fed.  266,  4  C.  C.  A.  313,  Sullivan  v.  Colby,  71  Fed.  466, 
18  C.  C.  A.  193,  Travelers'  Ins.  Co.  v.  Randolph,  78  Fed.  760,  24 
C.  C.  A.  305,  and  Knapp  v.  Sioux  Falls  Nat.  Bank,  5  Dak.  396,  40  N.  W. 
590,  all  following  rule;  Smith  v.  United  States,  151  U.  S.  55,  38  L.  Ed. 
70,  14  Sup.  Ct.  235,  holding  testimony  offered  by  government  had  no 
legitimate  tendency  to  prove  murdered  man  was  not  an  Indian;  Sparf ' 
V.  United  States,  156  U.  S.  100,  101,  39  L.  Ed.  360,  361,  15  Sup.  Ct. 
292,  293,  holding  court  could  not  peremptorily  order  jury  to  find  de- 
fendant guilty  of  offense  charged;  Rosen  v.  United  States;  161  U.  S. 
43,  40  L.  Ed.  610,  16  Sup.  Ct.  439,  instructing  jury  as  to  principles 
applicable  to  the  case  made  by  the  evidence;  Southern  Pae.  Co.  v. 
Johnson,  69  Fed.  566,  16  C.  C.  A.  317,  holding  evidence  insufficient 
to  establish  negligence;  United  States  v.  Kuhl,  85  Fed.  627,  refusing 
to  submit  case  to ,  jury  where,  upon  a  finding  of  guilty,  a  new  trial 
would  be  granted;  Marshall  v.  Harney  Peak  etc.  Mfg.  Co.,  1  S.  D.  357, 
47  N.  W.  292,  on  application  to  take  case  from  jury,  evidence  of  oppo- 
site party  is  assumed  to  be  true. 

Fraud  as  a  question  of  law  or  fact.    Note,  1  Ann.  Gas.  446. 

117  n.  8.  419-430,  29  L.  Ed.  930,  6  Sup.  Ct.  793,  UTTLEFIELD  Y.  THUS- 
TEES  OF  INTEBNAL  IMFBOVEMENT  FirND. 

Ownership  of  certain  Florida  improvement  bonds  awarded  to  the  trus- 
tees. 

Cited  in  Union  Trust  Co.-  v.  Southern  Nav.  Co.,  130  U.  S.  567,  32 
L.  Ed.  1043,  9  Sup.  Ct.  607,  arguendo. 

117  U.  a  430-433,  29  L.  Ed.  962,  6  Sap.  Ct.  799,  STONE  Y.  SOUTH  OAEO- 
LIKA. 

State  conrt  is  not  bound  to  surrender  Jnrijidiction  imtil  case  for  removal 
is  made  oat. 

Approved  in  Boatmen's  Bank  v.  Fritzlen,  135  Fed.  654,  68  C.  C.  A. 
288,  and  Illinois  etc.  Ry.  Co.  v.  Jones,  118  Ky.  164,  80  S.  W.  485,  both 
following  rule;  Chesapeake  etc.  Ry.  Co.  v.  Cockrell,  232  U.  S.  154,  58 
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L.  Ed.  548,  34  Snp.  Ct.  278,  where  plaintiff's  statement  of  case  shows 
joint  cause  of  action,  as  tested  by  State  law,  nonresident  defendant 
seeking  removal  must  show  that  joinder  was  mere  fraudulent  device  to 
prevent  removal;  Chesapeake  etc.  Ry.  Co.  v.  McCabe,  213  U.  S.  215, 
63  L.  Ed.  769,  29  Sup.  Ct.  430,  Federal  Circuit  Court  may  take  juris- 
diction to  determine  removability  of  cause  and  judgment  rendered  is 
valid,  though  jurisdiction  be  improperly  assumed,  and  is  binding  upon 
State  court  until  reversed  by  Federal  Supreme  Court;  Madison ville 
Traction  Co.  v.  St.  Bernard  Min.  Co.,  196  U.  S.  245,  49  L.  Ed.  465, 
25  Sup.  Ct.  251,  proceeding  for  condemning  land  under  Ky.  Stats., 
§§835-839,  is  removable  where  diverse  citizenship  exists;  Phillips  v. 
Western  Terra  Cotta"  Co.,  174  Fed.  876,  on  filing  of  jjroper  petition 
and  bond  for  removal  of  cause  to  Federal  court,  jurisdiction  of  State 
court,  ceases,  except  to  pass  on  petition  and  make  order  of  removal ; 
Donovan  v.  Wells,  Faigo  &  Co.,  169  Fed.  366,  22  L.  R.  A.  (N.  S.)  1250, 
94  C.  C.  A.  609,  petition  setting  forth  ultimate  facts  required  by  law, 
but  not  alleging  in  detail  facts  constituting  alleged  fraudulent  joinder 
of  parties  defendant,  was  amendable  in  Federal  court;  Santa  Clara 
County  1^.  Goldy  Mach.  Co.,  159  Fed.  750,  where  removal  petition  is 
defective  for  failure  to  state  necessary  jurisdictional  facts,  omission 
is  fatal  to  right  of  removal,  and  cannot  be  cured  by  amendment  in 
Federal  court;  Dalton  v.  Milwaukee  Mechanics'  Ins.  Co.,  118  Fed.  881, 
refusing  removal  on  petition  alleging  that  defendant  is  corporation, 
** citizen  and  resident"  of  Wisconsin,  such  not  sufficiently  stating 
organization  under  Wisconsin  law;  Coker  v.  Monaghan  Mills,  110  Fed. 
806,  refusing  to  enjoin  action  in  State  court  involving  separable  suit 
against  two  corporations  for  wrongful  death,  where  petition  for  re- 
moval not  presented  nor  acted  upon;  Home  Ins.  Co.  v.  Virginia-Caror 
lina  Chemical  Co.,  109  Fed.  689,  enjoining  suits  at  law  in  State  court 
by  same  plaintiff  against  several  insurers  of  same  property,  not  to 
oust  State  jurisdiction  but  to  prevent  abuse;  Hickman  v.  Missouri  etc. 
R.  Co.,  97  Fed.  116,  holding  State  not  real  party  in  interest  in  suit 
by  Missouri  railroad  commissioners  to  enforce  its  order  fixing  rates, 
to  prevent  removal  to  Federal  court;  State  v.  American  Surety  Co.,  26 
Idaho,  668,  Ann.  Oas.  1916E,  209,  145  Pac.  1101,  default  entered 
against  defendant  is  valid  where  defendant  having  been  served  with 
summons  filed  petition  for  removal  without  appearing  or  answering, 
and  upon  denial  of  petition  in  State  court  transferred  record  to  Fed- 
eral court,  which  remanded  case;  Bacon  v.  Iowa  Cent.  Ry.  Co.,  157 
Iowa,  500,  137  N.  W.  1014,  where  allegation  in  removal  petition  that 
amount  in  controversy  exceeded  two  thousand  dollars  was  shown  by 
record  to  be  untrue,  State  court  was  not  deprived  of  jurisdiction  by 
filing  of  transcript  in  Federal  court;  Chesapeake  etc.  Ry.  Co.  v.  Shaw, 
168  Ky.  546,  182  S.  W.  657,  in  action  under  Federal  Employers'  Lia- 
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bility  Act,  State  court  may  determine  whether  plaintiff  was  engaged 
in  interstate  commerce,  and  allegation  in  removal^  petition  that  plain- 
tiff fraudulently  alleged  he  was  so  engaged  does  not  give  defendant 
right  to  remove  case;  Chesapeake  etc.  Ry.  Co.  v.  Banks'.  Adrar.,  144 
Ky.  142,  137  S.  W.  1070,  where  removal  petition  alleges  fraudulent 
joinder  of  resident  defendant  in  action  against  railroad  for  wronjrful 
death,  question  is  matter  of  law  for  State  court  to  determine ;  Peterson 
▼.  Carlson,  127  Minn.  327,  149  N.  W.  537,  reversing  order  for  change 
of  venue  where  demand  was  not  made  in  time ;  Golden  v.  Northern  Pac. 
Ry.  Co.,  39  Mont.  447,  18  Ann.  Gafi.  886,  34  L.  B.  A.  (N.  S.)  1154,  104 
Pac.  553,  holding  State  District  Court  properly  disregarded  petition 
for  removal  on  ground  that  it  was  not  filed  in  time;  Lloyd  v.  Southern 
Ry.  Co.,  166  N.  C.  28,  81  S.  E.  1004,  7  N.  C.  C.  A.  525,  State  Supreme 
Court  reverses  order  of  trial  court  removing  action  for  personal  in- 
jury under  Federal  Employers'  Liability  Act  to  Federal  court,  for 
insufficiency  of  nonresident's  removal  petition  merely  alleging  fraudu- 
lent joinder  in  general;  Pruitt  v.  Charlotte  Power  Co.,  165  N.  C.  420, 
421,  181  S.  E.  626,  denying  petition  for  removal  in  action  for  wrong- 
ful death  against  resident  and  nonresident  defendant,  where  petition 
merely  asserted  fraud  and  bad  faith  in  general  terms  without  alleging 
facts  showing  fraud;  Higson  v.  North  River  Ins.  Co.,  153  N.  C.  37,  38, 
40,  42,  68  S.  E.  921,  922,  923,  proceeding  to  remove  cause  to  Federal 
court  must  be  commenced  in  State  court,  and  filing  of  petition  in  Fed- 
eral court  does  not  authorize  removal;  North  Carolina  Corp.  Commis- 
sion V.  Southern  Ry.  Co.,  151  N.  C.  450,  66  S.  E.  428,  proceeding  before 
corporation  commission  to  compel  railroad  to  furnish  better  freight 
facilities  by  removal  of  depot  was  not  suit  at  law  or  in  equity  within 
statute  providing  for  removal  to  Federal  court;  McCulloch  v.  South- 
ern Ry.  Co.,  149  N.  C.  311,  62  S.  E.  1098,  State  court  having  lost  juris-, 
diction  by  filing  of  proper  removal  petition  and  bond  could  not  declare 
that  amended  complaint  failed  to  state  cause  of  action  and  remit 
plaintiff  to  original  complaint,  thereby  preventing  removal  because 
amount  involved  was  not  within  Federal  jurisdiction;  State  v.  South- 
em  Ry.  Co.,  135  N.  C.  81,  47  S.  E.  232,  denying  removal  of  suit  by 
corporation  commission  to  compel  railroad  to  deliver  coal  on  private 
siding  where  allegation  as  to  jurisdictional  amount  iusuflficient ;  Beach 
V.  Southern  Ry.  Co.,  131  N.  C.  399,  42  S.  E.  856,  su««taining  State 
court's  refusal  of  removal  petition  of  foreign  corporation  becoming 
domestic  by  compliance  w;ith  North  Cai'olina  law,  in  suit  by  citizen 
thereof;  Debnam  v.  Southern  Bell  Tel.  Co.,  126  N.  C.  837,  36  S.  E. 
271,  holding  foreign  corporation  becoming  domestic  by  complying  with 
N.  C.  Pub.  Laws  1899,  cannot  remove  suit  by  citizen  thereof  on  sole 
ground  of  citizenship;  Gibbes  v.  Santee  River  etc.  Lumber  Co.,  79  S.  C. 
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203,  60  S.  E.  690,  in  action  on  account  where  complaint  shows  balance 
due  is  less  than  two  thousand  dollars,  petition  for  removal  alleging  in 
general  terms  that  suit  was  between  citizens  of  different  States  and 
involved  more  than  two  thousand  dollars,  was  properly  denied;  dis- 
senting opinion  in  Illinois  Central  R.  R.  Co.  v.  Sheegog,  215  U.  S.  324, 
54  L.  Ed.  215,  30  Sup.  Ct.  101,  majority  holding  in  action  for  wrongful 
death  of  employee  against  nonresident  lessor  operating  trains  and 
resident  lessee  owning  track,  fact  that  jury  finds  against  nonresident 
defendant  only  has  no  bearing  on  question  of  removal,  where  joinder 
was  not  fraudulent;  dissenting  opinion  in  Calvert  v.  Southern  Ry.  Co., 
64  S.  C.  149,  41  S.  E.  966,  majority  holding  foreign  railroad  becoming 
domestic  by  compliance  with  South  Carolina  act  of  March  19,  1896,  may 
remove  suit  of  South  Carolina  citizen;  Burlington  etc.  Ry.  Co.  v.  Dunn, 
122  U.  S.  516,  30  L.  Ed.  1160,  7  Sup.  Ct.  1264,  Springer  v.  Howes,  69  Fed. 
850,  Southern  Ry.  Co.  v.  Hudgins,  107  Ga.  337,  33  S.  E.  443,  Duncan 
V.  St.  Louis  etc.  R.  R.  Co.,  49  La.  Ann.  1702,  22  South.  924,  Craven  v. 
Turner,  82  Me.  386,  19  Atl.  865,  and  Baird  v.  Richmond  etc.  R.  R. 
Co.,  113  N.  C.  608,  18  S.  E.  700,  all  following  rule;  Carson  v.  Hyatt, 
118  U.  S.  287,  30  L.  Ed.  169,  6  Sup.  Ct.  1054,  holding  question  was  one 
of  fact  to  be  determined  by  Circuit  Court;  Crehore  v.  Ohio  etc.  Ry. 
Co.,  131  U.  S.  243,  244, 33  L.  Ed.  146,  9  Sup.  Ct.  693,  holding  fatal  defect 
in  allegation  of  diverse  citizenship  cannot  be  corrected-  in  Circuit 
Court;  Winnemans  v.  Edington,  27  Fed.  326,  if  State  court  does  not 
grant  or  refuse  an  order  for  removal  of  cause,  no  amendments  to 
petition  will  be  allowed;  Smith  v.  Chicago  etc.  Ry.  Co.,  30  Fed.  723, 
denying  motion  to  remand;  Shedd  v.  Fuller,  36  Fed.  609,  remanding 
cause  where  petition  and  bond  was  filed  with  clerk;  Freeman  v.  Butler, 
39  Fed.  3,  holding  Federal  court  did  not  obtain  jurisdiction;  Brown 
y.  Murray,  Nelson  &  Co.,  43  Fed.  615,  omission  to  ask  State  court  to 
act  on  petition  is  no  ground  for  remanding;  Williams  v.  Massachusetts 
Ben.  Assn.,  47  Fed.  534,  petitioning  judge  in  vacation  will  not  effect 
removal ;  Tod  v.  Cleveland  etc.  Ry.  Co.,  65  Fed.  148,  12  C.  C.  A.  521, 
holding  petition  for  removal  on  account  of  local  prejudice  must  show 
that  more  than  two  thousand  dollars  is  involved;  Monroe  v.  William- 
son, 81  Fed.  984,  985,  986,  987,  where  petition  showed  a  cause  remov- 
able, jurisdiction  of  State  court  ceased;  Dexter  v.  Sayward,  84  Fed. 
299,  holding  Circuit  Court  cannot  declare  judgment  of  Circuit  Court 
of  Appeals  void  in  a  collateral  action,  though  record  fails  to  show 
facts  necessary  to  warrant  removal;  Knott  v.  McGilvray,  124  Cal.  131, 
56  Pac.  790,  holding  petition  must  disclose  the  right  to  remove  the 
suit ;  Chambers  v.  Illinois  etc.  R.  R.  Co.,  104  Iowa,  239,  73  N.  W.  593, 
State  court  cannot  dismiss  cause,  after  filing  of  proper  petition  for 
removal ;  Roberts  v.  Chicago  etc.  Ry.  Co.,  48  Minn.  529,  531,  51  N.  W. 
479,  480,  defendant  filing  petition  for  removal  should  direct  attention 


403  STONE  V.  SOUTH  CAROLINA.    U7 U.S. 43a 433 

of  court  to  same ;  Stuart  v.  Bank  of  Staplehurst/  57  Neb.  676,  78  N.  W. 
299,  State  court  should  suspend  action  pending  motion  to  remand  in 
Circuit  Court;  Hickman  v.  Missouri  etc.  Ry.  Co.,  151  Mo.  653,  52  S.  W. 
353,  where  motion  to  remove  is  overruled,  defendant  cannot  delay  by 
protesting  against  jurisdiction;  Winslow  v.  Collins,  110  N.  C.'121,  14 
S.  E.  513,  upon  filing  of  bond  and'  petition,  jurisdiction  of  State  court 
ceases;  Larson  v.  Cox,  39  Kan.  632,  18  Pac.  893,  Lawson  v.  Richmond 
etc.  R.  R.  Co.,  112  N.  C.  400,  17  S.  E.  173,  and  Howard  v.  Southern 
Ry.  Co.,  122  N.  C.  952,  29  S.  E.  780,  holding  filing  of  petition  does  not, 
ipso  facto,  dissolve  State  court's  jurisdiction;  State  v.  Barnes,  5  N.  D. 
357,  65  N.  W.  691,  State  court's  jurisdiction  not  divested  by  petition 
filed  too  late;  Miller  v.  Sunde,  1  N.  D.  3,  44  N.  W.  302,  under  omnibus 
bill,  filing  of  request  in  open  court  destroys  State  court's  jurisdiction; 
Koshland  v.  National  Ins.  Co.,  31  Or.  208,  49  Pac.  846,  holding  State 
court  can  decide  on  sufficiency  of  petition;  Marshall  v.  Holmes,  341 
U.  S.  595,  35  L.  Ed.  872,  12  Sup.  Ct.  63,  Wills  v.  Baltimore  etc.  R.  Co., 
65  Fed.  532,  Mecke  v.  Valley  Town  Mineral  Co.,  89  Fed.  211,  Stix  v. 
Keith,  90  Ala.  124,  7  South.  424,  and  North  America  etc.  Trust  Co. 
V.  Colonial  etc.  Mtg.  Co.,  3  S.  D.  594,  54  N.  W.  661  (see  dissenting 
opinion  in  3  S.  D.  606,  607,  54  N.  W.  666),  holding  filing  of  petition 
and  bond  arrests  jurisdiction  of  State  court;  Railway  Cos.  v.  Hen- 
dricks, 88  Tenn.  714,  13  S.  W.  697,  mere  filing  of  proper  petition  does 
not  deprive  State  court  of  its  jurisdiction;  Texas  etc.  Ry.  Co.  v.  Bloom, 
85  Tex.  284,  20  S.  W.  135,  holding  that  petition  for  removal  should 
be  presented  to  State  court;  Guarantee  Co.  of  North  America  v.  First 
Nat^  Bank,  95  Va.  486,  28  S.  E.  911,  holding  insufficient,  petition 
stating  that  petitioner  is  an  alien  corporation  and  its  codefendant  a 
citizen  of  another  State;  Pullman's  Palace  Car  Co.  v.  Washburn,  66 
Fed.  795,  and  Lake  Street  etc.  R.  Co.  v.  Farmers'  etc.  Trust  Co.,  77 
Fed.  773,  23  C.  C.  A.  448,  arguendo. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  B.  A.  538. 

Issues  of  fact  on  removal  petition  are  for  Circuit  Court;  sufficiency  of 
record  to  effect  removal  decided  adversely  by  State  court  is  reviewable  by 
Supreme  Court. 

Approved  in  Boatmen's  Bk.  v.  Fritzlen,  135  Fed.  653,  68  C.  C.  A. 
288,  following  rule;  Southern  Ry.  Co.  v.  Allison,  190  U.  S.  331,  47  L.  Ed. 
1081,  23  Sup.  Ct.  715,  holding  compliance  with  N.  C.  Pub.  Acts  1899, 
c.  62,  making  corporation  domestic,  does  not  deprive  Virginia  corpora- 
tion of  right  to  remove  suit  on  ground  of  local  prejudice;  Missouri,  K. 
&  T.  R.  R.  Co.  V.  Hickman,  183  U.  S.  58,  46  L.  Ed.  83,  22  Sup.  Ct.  20, 
holding  State  not  real  party  in  interest  to  prevent  removal  of  suit  by 
Missouri  railroad  commissioners  against  railroad  to  enforce  a  commis^ 
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sion's  rate  order;  Goins  v.  Southern  Pac.  Co.,  198  Fed.  434,  remandinj;: 
cause  to  State  court  for  failure  to  comply  with  provision  of  Federal 
Judicial  Code  requiring  written  notice  of  petition  for  removal  and  bond 
to  be  given  to  adverse  party  prior  to  filing  same;  Regis  v.  United  Drug 
Co.,  180  Fed.  207,  bill  by  residents  of  Massachusetts  to  restrain  in- 
fringement of  trademark  against  New  Jersey  corporation  and  its  gen- 
eral manager,  resident  of  Massachusetts,  did  not  show  separable  con- 
troversy authorizing  removal  to  Federal  court;  Donovan  v.  Wells  Fargo 
&  Co.,  169  Fed.  366,  22  L.  R.  A.  (N.  S.)  1250,  94  C.  C.  A.  609,  peti- 
tioner for  removal  of  cause  was  not  bound  to  prove  alleged  fraudulent 
joinder  of  defendants  to  prevent  removal  until  issue  was  joined  on  such 
allegation;  Atlantic  Coast  Line  R*.  Co.  v.  Bailey,  151  Fed.  892,  where 
sufficient  petition  and  bond  for  removal  have  been  filed  by  defendant 
entitled  to  remove  cause,  and  removal  has  thus  been  effected  under  law, 
although  denied  by  State  court  Federal  court  may  enjoin  plaintiff  from 
proceeding  further  in  State  court;  Shane  v.  Butte, Elec.  Ry.  Co.,  150 
Fed.  805,  815,  since  State  court  must  accept  as  true  facts  alleged  in 
removal  petition,  cause  remanded  where  joinder  of  nonresident  and  resi- 
dent defendants  not  fraudulent;  Helena  Power  etc.  Co.  v.  Spratt,  146 
Fed.  313,  where  record  in  State  suit  to  condemn  land  shows  equitable 
title  in  defendant,  who  is  citizen  of  State,  and  legal  title  in  another 
defendant,  who  is  citizen  of  another  State,  there  is  separable  contro- 
versy removable  by  nonresident;  Raphael  v.  Trask,  118  Fed.  779,  dis- 
missing bill  to  restrain  partnership  from  selling  railroad  stock  for  part- 
nership and  as  agents  of  other  stockholders  where  all  partners  not 
joined ;  Ashe  v.  Union  Cent.  Life  Ins.  Co.,  115  Fed.  235,  refusing  motion 
to  remand  cause  to  State  court  where  removal  bond  was  approved  by 
State  court,  sole  removal  ground  being  diverse  citizenship;  St.  Louis 
Southwestern  Ry.  Co.  v.  Adams,  87  Ark.  141,  112  S.  W.  188,  where 
petition  alleges  fraud  in  joining  two  parties  as  defendant  to  defeat 
removal.  State  court  cannot  determine  issue  of  fact  thus  presented; 
Louisville  etc.  R.  Co.  v.  Newman,  132  Ga.  525,  26  L.  R.  A.  (N.  S.)  969, 
64  S.  E.  542,  where  State  Supreme  Court  reverses  refusal  of  Superior 
Court  to  remove  case  to  Federal  court,  plaintiff  cannot  dismiss  case  so 
as  to  defeat  removal  by  entry  of  dismissal  before  remittitur  from  Su- 
preme Court  has  been  formally  made  judgment  of  Superior  Court; 
Southern  Ry.  Co.  v.  Dukes,  7  Ga.  App.  784,  68  S.  E.  332,  State  court 
cannot  allow  dismissal  after  removal  of  case  to  Federal  court;  Coeur 
D'Alene  Ry.  Co.  v.  Spalding,  6  Idaho,  102,  53  Pac.  108,  holding  peti- 
tioner cannot  question  State  court's  jurisdiction  after  six  years  after 
Circuit  Court's  order  to  remand,  judgment  being  affirmed  on  second 
trial;  Pennsylvania  Co.  v.  Leeman,  160  Ind.  18,  66  N.  E.  49,  holding 
removal  lost  by  failure  to  petition  until  after  filing  of  amended  com- 
plaint after  answer;  Illinois  Cent.  R.  Co.  v.  Sheegog's  Admr.,  126  Ky. 
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266,  103  S.  W.  325,  removal  petition  alleging  fraudulent  joinder  of 
lessor  railroad  in  action  -  by  employee  against  lessee  railroad  did  not 
create  issue  of  fact  determinable  only  in  Federal  court;  Booki  v.  Pull- 
man Co.,  220  Mass.  72,  107  N.  E.  419,  holding  want  of  written  notice 
of  petition  and  bond  for  removal  was  matter  of  defense  and  affirming 
Superior  Court's  order  of  removal;  Sears  v.  Atchison  etc.  Ry.  Co.,  163 
Mo.  App.  717,  147  S.  W.  861,  in  action  for  injuries  to  engineer  against 
resident  and  nonresident  railroads,  petition  for  removal  setting  out  facts 
in  full  to  show  fraudulent  joinder  to  defeat  jurisdiction  of  Federal 
court,  issue  of  fact  was  made  entitling  defendant  to  removal;  Herrick 
V.  Norfolk-Southern  R.  Co.,  158  N.  C.  310,  311,  73  S.  E.  1008,  1009, 
Superior  Court  to  which  petition  for  removal  was  presented  did  not 
liave  power  to  pass  upon  issue  of  fact  as  to  diversity  of  citizenship  and 
properly  left  that  issue  to  Federal  court;  Chicago  etc.  Ry.  Co.  v.  Braz- 
zell,  33.0kl.  125,  127,  128,  124  Pac.  41,  42,  Federal  court,  not  State 
court,  has  jurisdiction  to  try  issues  of  fact  in  removal  proceedings; 
Western  Coal  &  Min.  Co.  v.  Osborne,  30  Okl.  236,  119  Pac.  974,  where 
suit  is  against  foreign  corporation  and  resident  employee  alleging  joint 
negligence,  and  removal  petition  sets  up  that  employee  had  no  duty  to 
perform  and  was  fraudulently  joined  to  prevent  removal,  issue  of  fact 
is  for  Federal  court;  United  States  Mort.  Co.  v.  McClure,  42  Or.  196, 
70  Pac.  544,  holding  not  removable  suit  to  foreclose  mortgage  where 
corporation  and  receiver  liable  thereon  have  not  requisite  diversity  of 
citizenship;  Burlington  etc.  Ry.  Co.  v.  Dunn,  122  U.  S.  515,  SO  L.  Ed. 
1160,  7  Sup.  Ct.  1263,  Missouri  etc.  Ry.  Co.  v.  Fitzgerald,  160  U.  S.  582. 
40  L.  Ed.  542,  16  Sup.  Ct.  396,  Steiner  v.  Mathewson,  77  Ga.  659,  State 
V.  Barnes,  5  N.  D.  357,  65  N.  W.  691,  Western  Union  Tel.  Co.  v.  Grif- 
fith, 104  Ga.  57,  30  S.  E.  420,  and  Craven  v.  Turner,  82  Me.  387,  19  Atl. 
865,  all  following  rule;  Carson  v.  Hyatt,  118  U.  S.  287,  30  L.  Ed.  169, 
6  Sup.  Ct.  1054,  holding  question  was  one  of  fact  to  be  determined  by 
Circuit  Court;  Walker  v.  Oneil,  38  Fed.  375,  holding  decision  of  State 
court  as  ri^t  to  removal  is  not  conclusive;  Amy  v.  Manning,  144  Mass. 
154,  10  N.  E.  739,  holding  that  petition  was  filed  too  late;  Howard  v. 
Southern  Ry.  Co.,  122  N.  C.  954,  29  S.  E.  781,  holdins:  filing  of  petition 
does  not,  ipso  facto,  dissolve  State  court's  jurisdiction;  Talbott  v. 
Planter  Oil  Co.,  12  Tex.  Civ.  App.  50,  33  S.  W.  746,  refusal  to  order 
removal  will  not  be  reviewed  where  Federal  court  remanded  case; 
Northern  Pac.  R.  Co.  v.  McMullen,  86  Wis.  507,  56  N.  W.  631,  decision 
of  Circuit  Court  that  case  is  removable  is  conclusive;  dissenting  opinion 
in  North  America  etc.  Trust  Co.  v.  Colonial  etc.  Mtg.  Co.,  3  S.  D.  604, 
54  N.  W.  665,  majority  holding  filing  of  petition  and  bond  arrests  juris- 
diction of  State  court ;  dissenting  opinion  in  Cox  v.  Atlantic  etc.  R.  Co., 
166  N.  C.  661,  662,  663,  82  S.  E.  982,  983,  majority  holding  determina- 
tion of  citizenship  of  defendant  corporation  is  question  of  law  depend- 
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ing  upon  construction  of  articles  of  incorporation,  and  State  court  may 
determine  right  of  removal  to  Federal  court  on  gi'ound  of  diversity  of 
citizenship;  dissenting  opinion  in  Hurst  v.  Southern  Ry.  Co.,  162  N.  C. 
372,  78  S.  E.  436,  majority  denying  removal  petition  on  ground  that 
defendant  Virginia  corporation  became  North  Carolina  corporation  by 
purchasing  North  Carolina  railroad. 

Distinguished  in  Buxton  v.  Pennsylvania  Lumber  Co.,  221  Fed.  726, 
judgment  of  State  court  setting  aside  deeds  to  plaintiff  rendered  after 
removal  of  cause  to  Federal  court  was  void,  and  judgment  of  Federal 
court  setting  aside  such  judgment  is  valid. 

Right  of  State  court  to  determine  questions  of  fact  on  petition  for 
removal  of  cause  to  Federal  court.    Note,  5  Ann.  Gas.  247. 

Suit  between  a  State  and  citizens  is  not  removable  on  ground  of  citizen- 
ship. 

Approved  in  Title  Guaranty  etc.  Co.  v.  Idaho,  240  U.  S.  140,  60 
L.  Ed.  568,  36  Sup.  Ct.  346  (affirming  State  v.  Title  Guaranty  etc.  Co., 
27  Idaho,  760,  152  Pac.  191),  suit  by  State  for  use  and  benefit  of  cer- 
tain depositors  in  State  bank  against  former  bank  commissioner,  now 
nonresident,  and  nonresident  surety  to  recover  losses  separately  claimed, 
may  not  be  removed  to  Federal  court  for  diversity  of  citizenship, 
whether  State  be  treated  as  real  or  nominal  party,  where  none  of  indi- 
vidual claims  equals  three  thousand  dollars;  Raphael  v.  Trask,  194  U.  S. 
277,  48  L.  Ed.  978,  24  Sup.  Ct.  647,  denying  Federal  jurisdiction  to 
enjoin  sale  of  stock  by  firm  acting  for  stockholders  unless  sum  de- 
posited out  of  proceeds  to  satisfy  judgment  recoverable  on  foreclosure 
by  complainant,  where  some  of  partners  are  citizens  of  same  State  as 
complainant ;  State  of  West  Virginia  v.  Sling,  112  Fed.  370,  holding  suit 
by  State  against  claimant  to  enforce  forfeiture  of  land  for  benefit  of 
school  fund  not  cognizable  by  nor  removable  to  Federal  courts;  Mexi- 
can Nat.  Coal  etc.  Co.  v.  Macdonell,  105  Fed.  268,  holding  application  of 
"either  party"  for  removal  of  suit  to  Circuit  Court  estal|||^hed  by  30 
Stat.  1002  for  Texas  district  meant  all  individuals  on  either  side;  Chi- 
cago etc.  Ry.  Co.  v..  Common  wealth,  115  Ky.  285,  72  S.  W.  1121,  apply- 
ing rule  to  suit  by  auditor's  agent  on  behalf  of  State  against  corpora- 
tion to  compel  assessment  of  omitted  property;  Postal  etc.  Cable  Co.  v. 
Alabama,  155  U.  S.  487,  39  L.  Ed.  233,  15  Sup.  Ct.  194,  Grinnell  v.  John- 
son, 28  Fed.  4,  Ferguson  v.  Ross,  38  Fed.  162,  3  L.  R.  A.  328,  Texas  v. 
•Day  etc.  Cattle  Co.,  49  Fed.  597,  Indiana  v.  Tolleston  Club,  53  Fed.  19, 
Indiana  v.  Alleghany  Oil  Co.,  85  Fed.  872,  Arkansas  v.  Kansas  etc.  Coal 
Co.,  96  Fed.  355,  Hickman  v.  Missouri  etc.  Ry.  Qo.,  151  Mo.  656,  52 
S.  W.  354,  State  v.  Adams,  9  Ohio  C.  C.  24,  and  State  v.  Port  Royal 
etc.  Ry.,  45  S.  C.  434,  23  S.  E.  366,  all  following  rule;  Carson  v.  Dun- 
ham, 121  U.  S.  426,  SO  L.  Ed.  993,  7  Sup.  Ct.  1032,  holding  petition  may 
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be  amended  in  CirQuit  Court;  Mathis  v.  Southern  Ry.  Co.,  53  S.  C.  258, 
31  S.  E.  244,  arguendo. 

Distinguished  in  South  Carolina  v.  Port  Royal  etc.  Ry.  Co.,  56  Fed. 
334,  where  case  involved  a  Federal  question. 

Necessity  for  joinder  of  all  defendants  in  petition  to  remove  to 
Federal  court,  on  ground  of  diversity  of  citizenship,  action 
against  nonresident  defendants.    Note,  11  Ann.  Gas.  962. 

Removal  of  cause  by  nonresident  corporation  joined  with  resident 
employee.    Note,  1  L.  E.  A.  (N.  S.)  375. 

Removal  of  cause  because'  of  separable  controversy.  Note,  5 
L.  R.  A.  (N.  S.)  98. 

117  U.  S.  434-481,  29  L.  Ed.  963,  6  Snp.  Ot  809,  UNION  TBUST  00.  ▼.  lUJ- 
NpIS  MIDLAND  BY.  CO. 

Railroad  receiver's  certificates,  issued  for  necesBary  repairs,  have  prior- 
ity over  bonded  debt. 

Approved  in  Union  Trust  Co.  v.  Southern  Sawmills  etc.  Co.,  166  Fed. 
195,  92  C.  C.  A.  101,  in  creditors'  suit  against  private  corporation  to 
which  neither  bondholders  nor  trustee  of  mortgage  are  parties,  court 
has  no  authority  to  issue  receivers '  certificates  for  pre-existing  debts  of 
corporation  and  make  same  first  lien  on  property;  Royal  Trust  Co.  v. 
Washburn,  B.  &  I.  R.  R.  Co.,  120  Fed.  13,  57  C.  C.  C.  31,  holding  re- 
ceiver's certificates  issued  by  court  for  wages,  operating  expenses,  neces- 
sary repairs,  takes  precedence  over  lien  reserved  by  vendor  of  rails; 
Belknap  Sav.  Bank  v.  Lamar  Law  etc.  Co.,  28  Colo.  338,  64  Pac.  215, 
holding  mortgage  bondholder  of  land  company  intervening  in  foreclosure 
suit  may  question  validity  of  appointment  of  receiver  and  issuance  of 
receiver's  certificates;  International  etc.  Ry.  Co.  v.  Coolidge,  26  Tex. 
Civ.  599,  62  S.  W.  1100,  holding  receiver's  certificates  issued  to  enable 
receiver  to  repair  road  and  pay  receivership  expenses  create  lien  su- 
perior to  mortgages;  Kampraann  v.  Sullivan,  26  Tex.  Civ.  312,  314,  63 
S.  W.  175,  176,  holding  receiver's  certificates  to  pay  labor  liens,  and  to 
purchase  ties  and  car- wheels  necessary  for  repair,  constituted  first  lien 
on  road ;  McUhenny  v.  Binz,  80  Tex.  15,  26  Am.  St.  Rep.  721,  13  S.  W. 
661,  following  rule;  Union  Trust  Co.  v.  Morrison,  125  U.  S.  612,  31 
L.  Ed.  831,  8  Sup.  Ct.  1010,  holding  claimant  could  pursue  earnings 
which  had  been  appropriated  to  the  purchase  of  property;  Kneeland  v. 
Luce,  141  U.  S.  509,  35  L.  Ed.  836,  12  Sup.  Ct.  38,  holding  issue  of  cer- 
tificates to  paj'  subcontractors  was  proper;  Fidelity  etc.  Safe-Deposit 
Co.  V.  Roanoke  Iron  Co.,  68  Fed.  624,  holding  equity  can  make  receiver's 
certificates  a  paramount  lien  only  if  they  are  for  necessaries;  Jones  v. 
Central  Trust  Co.,  73  Fed.  573,  19  C.  C.  A.  569,  discharging  out  of  the 
property  obligations  incurred  by  third  persons  to  preserve  it;  California 
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etc.  Trust  Co.  v.  Yakima  Inv.  Co.,  82  Fed.  544,  treating  claims  for 
services  in  constructing  canal  as  cost  of  original  construction;  New 
York  etc.  Indemnity  Co.  v.  Tacoma  etc.  Motor  Co.,  83  Fed.  367,  27 
C.  C.  A.  550,  giving  claim  for  cable  priority;  Vilas  v.  Page,  106  N.  Y. 
452,  13  N.  E.  746,  upholding  order  authorizing  the  creation  of  debts  for 
rolling  stock;  Fidelity  Ins;  Trust  &  Safe-Deposit  Co.  t.  Shenandoah 
R.  R.  Co.,  33  W.  Va.  788,  11  S.  E.  68,  arguendo. 

Distinguished  in  Whelan  v.  Enterprise  Transp.  Co.,  175  Fed.  214,  in 
distribution  of  assets  of  insolvent  steamship  company,  claims  of  con- 
necting companies  for  traffic  balances  due  from  defendant  on  account 
of  joint  freights  collected  by  it  are  not  entitled  to  priority  over  claims 
of  other  unsecured  creditors,  in  absence  of  agreement  creating  trust 
relation;  International  Trust  Co.  v.  Decker  Bros.,  152  Fed.  83,  11 
L.  B.  A.  (N.  S.)  152,  81  C.  C.  A.  302,  receiver  of  mining  company  had 
no  authority  to  issue  receivers'  certificates  and  make  them  first  lien  on 
property  to  obtain  money  to  develop  mines  without  consent  of  prior 
mortgage  holders;  First  Nat.  Bank  v.  Wyman,  16  Colo.  App.  472,  66 
Pac.  457,  holding  money  advanced  to  keep  private  road  of  mining  com- 
pany in  operation  not  entitling  lender  to  preferred  lien  thereon;  Farm- 
ers' etc.  Trust  Co.  v.  Grape  Creek  Coal  Co.,  50  Fed.  482, 16  L.  R.  A.  604, 
holding  receiver  could  not  issue  certificates  in  order  to  operate  coal 
mine;  Felton  v.  Cincinnati,  95  Fed.  342,  37  C.  C.  A.  88,  holding  court 
not  authorized  to  charge  to  lessor  bridge  built  by  receiver. 

Court's  power  to  order  necesMry  repairs  by  recelyer  is  not  dependent 

on  consent  or  notice. 

» 

Approved  in  In  re  Erie  Lumber  Co.,  150  Fed.  828,  where  order  ap- 
pointing receivers  to  continue  bankrupt's  business  authorized  incur- 
rence of  obligations  not  exceeding  three  thousand  dollars,  and  later 
receiver's  certificates  to  spch  amount  authorized,  persons  selling  goods 
on  credit  in  excess  of  said  amount  have  no  priority;  Kam  v.  Rorer  Iron 
Co.,  86  Va.  759, 11  S.  E.  433,  following  rule ;  Mcllhenny  v.  Binz,  80  Tex. 
18,  26  Am.  St.  Rep.  726,  13  S.  W.  663,  holding  court  time  limit  could 
not  preclude  court  from  adjusting  priority  of  claims. 

Distinguished  in  Knickerbocker  Trust  Co.  v.  Oneonta  etc.  Ry.  Co.,  201 
N.  Y.  384,  94  N.  E.  872,  court  order  for  issuance  of  receivers'  certifi- 
cates to  secure  funds  to  discharge  overdue  interest  on  mortgage  to  pre- 
vent foreclosure  and  resulting  loss  to  stockholders  and  creditors  and  to 
make  them  paramount  lien  was  void. 

Purchasers  of  receiver's  certificates,  issued  without  prior  notice,  take 
subject  to  court's  final  action,  which  is  equivalent  to  prior  notice. 

Approved  in  American  Brake  Shoe  Co.  v.  Pere  Marquette  R.  Co.,  205 
Fed.  19,  123  C.  C.  A.  322,  validity  of  court  order  making  receivers'  cer- 
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tificates  for  railroad  improvements  prior  lien  was  not  affected  by  failure 
to  give  bondholders  opportunity  to  be  heard  before  order  originally 
passed,  where  such  opportunity  was  givQn  before  order  became  effective; 
Illinois  Steel  Co.  v.  Ramsey,  176  Fed.  865,  100  C.  C.  A.  323,  court  ex- 
ceeded its  power  in  authorizing  issue  of  receivers '  certificates  to  amount 
of  two  hundred  thousand  dollars  to  be  part  of  total  issue  of  five  hun- 
dred ^ousand  dollars  in  creditor's  suit  on  judgment  of  two  thousand 
four  hundred  dollars  against  railroad  one  hundred  and  thirty  miles  in 
length,  over  objections  of  large  creditor  and  without  notice  to  other  par- 
ties in  interest;  Bernard  v.  Union  Trust  Co.,  159  Fed.  622,  623,  18 
L.  B.  A.  (N.  S.)  1118,  86  C.  C.  A.  610,  court  order  directing  that  re- 
ceivers' certificates  issued  in  payment  of  supplies  to  private  corpora- 
tion should  constitute  first  lien  on  all  of  corporation's  property  as 
against  nonconsenting  bondholders  secured  by  deed  of  trust  was  errone- 
ous; Knickerbocker  Trust  Co.  v.  Oneonta  etc.  Ry.  Co.,  201  N.  Y.  386, 
94  N.  E.  873,  persons  purchasing  receivers'  certificates  were  bound  to 
take  notice  of  his  want  of  authority  to  issue  them  as  paramount  lien; 
Virginia  etc.  Coal  Co.  v.  Central  R.  R.  etc.  Co.,  170  U.  S.  365,  42  L.  Ed. 
1072,  18  Sup.  Ct.  661,  holding  party  furnishing  necessary  supplies  en- 
titled to  a  priority;  Mercantile  Trust  Co.  v.  Kanawha  etc.  Ry.  Co.,  50 
Fed.  876,  877,  lien  of  receiver's  certificates  is  not  affected  by  fact  that 
he  misappropriates  the  funds;  Mercantile  Trust  Co.  v.  Kanawha  etc. 
Ry.  Co.,  68  Fed.  17,  7  C.  C.  A.  3,  holding  validity  of  security  of  certifi- 
cates may  be  prejudicially  affected;  Gordon  v.  Newman,  62  Fed.  689,  10 
C.  C.  A.  587,  holding  enforcement  of  decree  could  not  be  restrained  by 
holders  of  receiver's  certificate^  claiming  priority;  Laughlin  v.  United 
States  etc.  Stock  Co.,  64  Fed.  26,  holders  of  receiver's  certificates,  issued 
to  creditors  for  ordinary  debts,  were  entitled  to  no  priority;  Raht  v. 
Attrill,  106  N.  Y.  434,  60  Am.  Rep.  460,  13  N.  E.  284,  holding  debts 
created  for  money  used  in  impro^-  nts  do  not  displace  lien  of  mort- 
gagees. 

Distinguished  in  Third  Street  etc.  Ry.  Co.  v.  Lewis,  79  Fed.  198,  24 
C.  C.  A.  482,  holding  lien  of  mortgage  was  not  subordinated  to  lien  of 
receiver's  certificates. 

Relation  of  receivers  to  pre-existing  liens,  and  the  remedies  for  their 
enforcement.    Note,  71  Am.  St.  Rep.  380. 

Receivers'  certificates.    Notes,  128  Am.  St.  Rep.  103,  104,  105,  106, 
111,  115,  116;  Ann.  Gas.  1913G,  39,  41,  46,  47,  48,  50,  52,  54,  58. 

Bill  by  general  creditor  and  majority  stockholders,  praying  receiver, 
etc.,  enahles  equity  to  administer. 

Approved  in  Haehnlen  v.  Drayton,  192  Fed.  305, 112  C.  C.  A.  558,  bill 
by  insolvent  corporation's  judgment  creditor  brought  for  receivership  in 
behalf  of  all  creditors  was  general  creditor's  bill,  and  income  derived  by 
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receivers  belongs  to  bondholders  as  against  judgment  creditors;  Cjilver 
Lumber  Co.  v.  Culver,  81  Ark.  114,  1^8  Am.  St  Eep.  17,  99  S.  W.  395, 
equity  court  may,  at  suit  of  majority  stockholder  of  foreign  corpora- 
tion showing  officers  are  recklessly  and  extravagantly  managing  busi- 
ness and  converting  property  to  their  own  use,  appoint  receiver  to  take 
charge  of  property  within  State  and  sell  same  for  benefit  of  creditors; 
Sage  V.  Memphis  etc.  R.  R.  Co.,  125  U.  S.  375,  31  L.  Ed.  698,  8  SUp.  Ct. 
891,  holding  bill  sufficient  to  justify  equity  in  appointing  a  receiver; 
Brown  v.  Lake  Superior  Iron  Co.,  134  U.  S.  534,  S3  L.  Ed.  1024,  10  Sup. 
Ct.  605,  refusing  relief  because  of  laches ;  Joy  v.  St.  Louis,  138  U.  S.  47, 
34  L.  Ed.  85J3,  11  Sup.  Ct.  257,  rights  of  public  in  respect  to  railroads 
should  be  fostered  by  courts;  Ames  v.  Union  Pac.  Ry.  Co.,  74  Fed.  345, 
charging  operating  expenses  anterior  to  appointment  of  receiver  upon 
the  property;  Moore  v.  Southern  etc.  Timber  Co.,  83  Fed.  400,  holding 
bill  gave  court  jurisdiction;  dissenting  opinion  in  Franklin  Trust  Co.  v. 
New  Jersey,  181  Fed.  778,  104  C.  C.  A.  629,  majority  holding  franchise 
tax  imposed  under  New  Jersey  law  upon  New  Jersey  corporation  whose 
property  is  in  another  State  after  commencement  of  insolvency  proceed- 
ings is  license  fee  and  will  not  be  enforced  in  foreign  jurisdiction  as 
against  prior  claims  of  bona  fide  local  creditors. 

Bailroad  receiver's  certificates  to  pay  tax  liens  are  entitled  to  priority. 

Approved  in  Metropolitan  Trust  Co.  v.  Lake  Cities  Electric  Ry.  Co., 
100  Fed.  900,  holding  court  appointing  receiver  and  authorizing  certifi- 
cates to  be  superior  liens  upon  property  has  not  exclusive  jurisdiction  to 
determine  priority,  parties  not  being  before  it ;  Central  Trust  Co.  v.  New 
York  etc.  R.  R.  Co.,  110  N.  Y.  258,  1  L  R.  A.  264,  18  N.  E.  96,  hold- 
ing claim  of  State  for  payment  of  tax  a  paramount  one ;  Wise  v.  L.  &  C. 
Wise  Co.,  153  N.  Y.  510,  47  N.  E.  789,  holding  attachment  cannot  be 
displaced  by  subsequent  claim  for  taxes. 

Distinguished  in  Brown  v.  American  Bonding  Co.,  210  Fed.  847,  127 
C.  C.  A.  406,  where  State  treiasurer  filed  claim  against  receiver  of  in- 
solvent bank  for  unpaid  deposits  as  general  creditor,  and  bank's  surety 
pays  claim  and  takes  assignment  from  State,  surety  is  limited  by  rights 
of  particular  claim,  and  is  not  subrogated  to  State's  priority  of  pay- 
ment, if  any  such  priority  exists;  Cowden  v.  Wild  Goose  Min.  etc.  Co., 
199  Fed.  567,  118  C.  C.  A.  35,  where  property  of  private  corporation 
engaged  in  mining  and  trading  was  attached,  and  thereafter  receiver 
was  appointed,  lien  of  receivers'  certificates  was  not  superior  to  attach- 
ment; X^entral  Trust  Co.  v.  Third  Ave.  R.  Co.,  186  Fed.  292, 110  C.  C.  A. 
1,  tax  law  giving  State  lien  on  street  railroad 's  property  for  tax  on  cer- 
tain dividends  does  not  give  State  priority  over  prior  mortgage. 

Beceiver'8  certificates,  going  to  replace  income  spent  for  bettennentfl, 
have  no  priority. 
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Approved  in  Virginia  etc.  Coal  Co.  v.  Central  R.  R.  etc.  Co.,  170  U.  S. 
370,  42  L.  Ed.  1073,  18  Sup.  Ct.  663,  following  rule;  American  Brake 
Shoe  etc.  Co.  v.  Pere  Marquette  R.  Co.,  205  Fed.  19,  123  C.  C.  A.  322, 
court  order  authorizing  receiver  of  railroad  to  borrow  one  million  seven 
hundred  thousand  dollars  for  new  equipment,  rails  and  buildings  and  to 
make  receivers '  certificates  issued  therefor  prior  lien,  was  valid ;  Farm- 
era'  Loan  etc.  Co.  v.  Burbank  Power  etc.  Co.,  196  Fed.  542,  court  had  no 
jurisdiction  to  order  receiver  to  issue  receivers'  certificates  for  one  hun- 
dred and  thirty-five  thousand  dollars  to  reconstruct  faulty  irrigation 
works  at  expense  of  lienholders. 

Distinguished  in  Denison  etc.  Ry.  Co.  v.  Ranney-Alton  Melrcantile  Co., 
3  Ind.  Ter.  146,  53  S.  W.  510,  where  court  order  authorized  receiver  to 
contract  for  construction  of  road  which  company  had  undertaken  and 
to  issue  receivers'  certificates  to  be  lien  on  property,  complainant  was 
entitled  to  lien  to  extent  that  supplies  furnished  bettered  property. 

Want  of  trustees'  consent  tbrougfa  negligence  lield  not  to  prevent  prior 
Uen  of  receiver's  certiflcates. 

Distinguished  in  Central  Transp.  Co.  v.  Pullman's  Palace  Car  Co.,  139 
U.  S.  56,  35  L.  Ed.  67,  11  Sup.  Ct.  487,  where  contract  was  unlawful. 

Operating  expenses,  payable  primarily  out  of  income,  may  he  charge- 
able against  corpus,  after  notice. 

Approved  in  Title  Ins.  etc.  Co.  v.  Home  Telephone  Co.,  200  Fed.  267, 
president  of  public  service  corporation  receiving  no  salary  cannot  re- 
cover for  services  outside  of  official  duties  in  absence  of  agreement,  and 
even  in  case  of  agreement  his  claim  is  not  entitled  to  preference  over 
those  of  mortgage  bondholders  on  its  insolvency;  Pennsylvania  Steel  Co. 
v.  New  York  City  Ry.  Co.,  198  Fed.  732,  117  C.  C.  A.  503,  receiver  for 
lessee  railroad  is  not  bound  to  pay  rent  stipulated  in  lease,  but  is  bound 
to  turn  over  net  earnings  to  lessor,  and  where  operation  of  road  results 
in  loss,  lessor  may  be  charged  witlf  deficit;  In  re  Went  worth  Lunch  Co., 
189  Fed.  833,  court  may  in  its  discretion  allow  and  pay  expenses  of  re- 
ceivership, including  compensation  to  receiver  and  his  attorney,  from 
funds  in  his  hands  where  such  services  were  beneficial  to  estate;  Sea- 
board Air  Line  Ry.  v.  Continental  Trust  Co.,  166  Fed.  600,  attorney  is 
within  terms  of  court  order  authorizing  receiver  to  pay  amounts  due 
operators  and  employees,  and  is  entitled  to  priority  of  payment  for  ser- 
vices from  current  earnings  of  railroad  over  claims  of  mortgage  bond- 
holders; International  Trust  Co.  v.  United  Coal  Co.,  27  Colo.  254,  60 
Pac.  624,  holding  trustee  and  bondholders  by  not  objecting  to  appoint- 
ment of  receiver  do  not  waive  right  to  object  to  order  making  receiver's 
certificates  lien  superior  to  theirs;  Citizens'  Trust  Co.  v.  National  etc. 
Supply  Co.,  178  Ind.  173,  41  L.  R.  A.  (N.  S.)  695,  98  N.  E.  867,  supplies 
and  materials  furnished  to  quasi  public  corporation  enabling  it  to  con- 
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tinue  going  concern,  though  furnished  more  than  six  months  before  ap- 
pointment of  receiver,  may  be  given  preference  to  mortgage  lien;  St. 
Louis  Union  Trust  Co.  v.  Texas  etc.  Ry.  Co.,  59  Tex.  Civ.  166, 126  S.  W. 
300,  court  may  direct  payment  of  operating  expenses  incurred  by  re- 
ceiver of  raibroad,  including  fuel,  car  rentals,  traffic  balances,  and  dam- 
ages for  injuries  to  persons  and  property,  before  distribution  of  pro- 
ceeds is  made  to  creditors  and  lienholders;  Mercantile  Thnst  Co.  v. 
Kanawha  etc.  Ry.  Co.,  58  Fed.  15,  7  C.  C.  A.  3,  and  Thornton  v.  High- 
land etc.  R.  R.  Co.,  94  Ala.  357,  10  South.  443,  both  following  rule; 
St.  Louis  etc.  R.  R.  Co.  v.  Cleveland  etc.  Ry.  Co.,  125  U.  S.  673,  SI 
L.  Ed.  837,  8  Sup.  Ct.  1017,  holding  claimant  had  no  equitable  right  to 
priority  of  payment;  Morgan's  Louisiana  etc.  S.  S.  Co.  v.  Texas  etc. 
Ry.  Co.,  137  U.  S.  198,  34  L.  Ed.  634,  11  Sup.  Ct.  69,  mere  fact  that 
money  was  loaned  to  keep  railroad  going,  does  not  give  priority;  Quincy 
etc.  R.  R.  Co.  V.  Humphreys,  145  U.  S.  103,  36  L.  Ed.  639,  12  Sup.  Ct. 
794,  holding  no  equities  existed  which  called  upon  court  to  divert  pro- 
ceeds of  sale;  Farmers'  etc.  Trust  Co.  v.  Vicksburg  etc.  R.  Co.,  33  Fed. 
783,  charging  current  expenses  on  income,  in  preference  to  mortgage; 
Thomas  v.  Peoria  etc.  Ry.  Co.,  36  Fed.  818,  where  current  receipts  are 
expended  for  improvements,  a  claim  of  rent  may  be  charged  on  corpus ; 
Farmers'  etc.  Trust  Co.  v.  Kansas  City  etc.  R.  Co.,  53  Fed.  189,  author- 
ity to  give  priority  is  not  limited  to  cases  where  there  has  been  a  diver- 
sion of  income ;  Bosworth  v.  Terminal  R.  Assn.,  80  Fed.  971,  26  C.  C.  A. 
279,  holding  receiver  had  no  right  to  appeal  from  decree  awarding  pref- 
erence to  claim  for  supplies;  New  York  etc.  Indemnity  Co.  v.  Tacoma 
etc.  Motor  Co.,  83  Fed.  369,  27  C.  C.  A.  550,  giving  claim  for  cable 
priority;  Anderson  v.  Condict,  93  Fed.  353,  35  C.  C.  A.  335,  charging 
claim  for  personal  injuries  on  corpus;  International  Trust  Co.  v.  Town- 
send  etc.  Contr.  Co.,  95  Fed.  861,  37  C.  C.  A.  396,  holding  court  could 
not  displace  lien  on  corpus  in  favor  of  supply  creditors;  Bosworth  v. 
Terminal  etc.  Assn.,  174  U.  S.  185,  43  L.  Ed.  941,  19  Sup.  Ct.  626, 
arguendo. 

Distinguished  in  Chicago  etc.  R.  Co.  v.  United  States  &  Mexican 
Trust  Co.,  225  Fed.  945,  balances  due  from  insolvent  railroad  for  car 
repairs,  loss  and  damage  claims  on  shipments  of  freight  and  over- 
charges are  not  entitled  to  payment  in  preference  to  claims  of  b(#j id- 
holders  secured  by  prior  mortgage;  Old  Colony  Trust  Co.  v.  MedBeld 
etc.  St.  Ry.  Co.,  215  Mass.  160,  102  N.  E.  486,  corporation  furnishing 
electricity  to  railroad  for  motive  power  was  not  entitled  to  prefer- 
ence for  money  due  from  two  years'  arrears  over  claims  of  bond- 
holders secured  by  mortgage. 

Wages  six  months  prior  to.  recelveniliip  held  entitled  to  priority. 
Approved  in  Farmers'  Loan  etc.  Co.  v.  American  Water  Works  Co., 
107  Fed.  28,  30,  holding  vendor  of  engines  to  water  company  may 
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cover  balance  of  purchase  from  corpus  where  receiver  diverted  funds 
sufScient  to  cover  price;  First  Nat.  Bank  v,  Ewing,  103  Fed.  183,  43 
C,  C.  A.  150,  holding  claim  for  rolling  stock  sold  to  receiver  entitled 
to  be  ranked  with  claims  for  operating  expenses  ahead  of  mortgages; 
Cunningham  v.  Zinc  etc.*  Min.  Co.,  103  Mo.  App.  400, -76  S.  W.  488, 
under  Rev.  Stats.  1899,  §  3167,  wages  for  labor  performed  for  corpora- 
tion within  six  months  of  receivership  are  preferred  over  all  claims 
except  mortgage  liens;  Van  Frank  v.  Missouri  etc.  Ry.  Co.,  89  Mo. 
App.  469,  470,  471,  476,  holding  claim  for  traffic  balances  accruing 
within  year  priov  to  receivership  preferred  to  mortgage  claims;  Dren- 
nen  v.  Mercantile  Trust  etc.  Co.,  115  Ala.  606,  67  Am.  St.  Bep.  77,  39 
L.  B.  A.  625,  23  South.  166,  Rutherford  v.  Pennsylvania  etc.  R.  R.  Co., 
178  Pa.  St.  43^  35  Atl.  927,  and  Litzenberger  v.  Jarvis  Co.,  8  Utah,  19, 
28  Pac,  872,  all  following  rule;  Seventh  Nat.  Bank  v.  Shenandoah  Iron 
Co.,  35  Fed.  438,  holding  liens  of  laborers  of  iron  manufacturing  com- 
pany not  entitled  to  priority;  Thomas  v.  Peoria,  etc.  Ry.  Co.,  36  Fed. 
819,  820,  refusing  to  charge  claims  accruing  more  than  six  months  be- 
fore receivership;  American  Loan  &  Trust  Co.  v.  East  ft  West  R.  Co., 
46  Fed.  103,  holding  claim  for  original  construction  not  entitled  to 
priority;  Finance  Co.  v.  Charleston  etc.  R.  Co.,  62  Fed.  208,  10  C.  C.  A. 
323,  pa3ang  running  exx)enses  out  of  corpus;  St.  Louis  Trust  Co.  v. 
Riley,  70  Fed.  35,  37,  80  L.  R.  A.  458,  459,  16  C.  C.  A.  610,  refusing  to 
allow  claim  for  personal  injuries  suffered  prior  to  appointment  of 
receiver;  Wood  v.  New  York  etc.  R.  Co.,  70  Fed.  743,  paying  claim  for 
coupling  links  procured  prior  to  appointment  of  receiver;  Ames  v. 
Union  Pac.  Ry.  Co.,  74  Fed.  345,  charging  operating  expenses,  anterior 
to  appointment  of  receiver,  on  property;  Cleveland  etc.  Ry.  Co.  v. 
Knickerbocker  Trust  Co.,  86  Fed.  77,  allowing  claim,  though  more  than 
six  months  had  elapsed  between  doing  pf  work  and  appointment  of 
receiver;  Raht  v.  Attrill,  106  N.  Y.  436,  60  Am.  Rep.  462,  13  N.  E. 
286,  that  company  was  owing  debts  for  labor  created  no  equity  for 
their  payment;  dissenting  opinion  in  Gregg  v.  Metropolitan  Trust  Co., 
197  U.  S.  195,  49  L.  Ed.  722,  25  Sup.  Ct.  415,  majority  holding  claim 
for  ties  necessary  to  preservation  of  railroad  furnished  within  six 
months  of  receivership  is  not  preferred  over  mortgage  recorded  before 
tie  contract..  i 

Distinguished  in  Gregg  v.  Metropolitan  Trust  Co.,  197  U.  S.  187, 
49  L.  Ed.  719,  25  Sup.  Ct.  415,  claim  for  ties  necessary  to  preservation 
of  railroad  furnished  within  six  months  of  receivership  is  not  pre- 
ferred over  mortgage  recorded  before  tie  contract;  Gregg  v.  Mercantile 
Trust  Co.,  109  Fed.  228,  48  C.  C.  A.  318,  holding  claims  for  cross-ties 
and  hardware  used  in  repair,  and  current  traffic  balances  within  cur- 
rent expenses,  preferred  to  mortgages,  not  terminal  rentals,  loqomotives 
nor  legal  services;  Illinois  Trust  etc.  Bank  v.  Doud,  105  Fed.  132,  145, 
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^  52  L.  R.  A.  481,  44  C.  C.  A.  389,  holding  money  loaned  to  electric  rail- 
r:way  company  to  make  improvements  entitles  lender  to  no  preference. 

i         Claims  which  take  precedence  over  mortgages  of  railway  and  like 
property.    Note,  54  Am.  St.  Rep.  403,  404,  409,  418,  421,  422,  431. 

Priority  of  claims  against  property  in  receiver's  hands  over  re- 
corded liens.    Note,  2  L.  R.  A.  (N.  S.)  1052,  1053,  1055. 

Power  to  create  liens  by  receivers.    Note,  83  Am.  St.  Rep.  73,  75, 
76,  78. 

Order  appointing  receiver  held  not  to  exclude  priority,  of  labor  claims. 
Approved  in  Harmon  v.  Blackwell,  232  Fed.  442,  where  railroad  be- 
fore appointment  of  receiver  made  compromise  settlement  of  claim  for 
wrongful  death,  court  appointing  receiver  might  order  receiver  to  pay 
amount  of  such  settlement. 

Decree  apportioning  receiyersliip  indebtedness  of  three  roads  in  propor- 
tion to  length  upheld.    • 

Approved  in  Compton  v.  Jesup,  68  Fed.  327,  15  C.  C.  A.  397,  it  is, 
public  policy  to  treat  a  railroad  as  an  entirety;  Farmers'  Loan  Co.  v. 
Oregon  Pac.  R.  R.  Co.,  31  Or.  246,  65  Am.  St.  Rep.  824,  38  L.  R.  A. 
426,  48  Pac.  707,  holding  railroad  mortgagee  not  liable  for  debts  in- 
curred by  receiver. 

Right  of  appointment  of  receiver  of  railway  company.    Note,  22 
E.  R.  0.  376. 

Executed  sale  of  insolvent  road  to  another  cannot  be  questioned  by  its 
bondholders  long  acquiescing  in  administration  under  one  receiver. 

Approved  in  Brown  v.  Lake  Superior  Iron  Co.,  134  U.  S.  536,  33 
L.  Ed.  1025,  10  Sup.  Ct.  606,  good  faith  and  early  assertion  of  rights 
are  essential  on  part  of  defendant  in  equity;  Central  Trans.  Co.  v. 
Pullman's  Palace  Car  Co.,  139  U.  S.  56,  85  L.  Ed.  67,  11  Sup.  Ct.  487, 
where  contract  was  unlawful;  Pullman's  Palace  Car  Co.  v.  Central 
Transp.  Co.,  139  U.  S.  63,  85  L.  Ed.  69,  11  Sup.  Ct.  489,  and  St.  Louis 
etc.  R.  R.  V.  Terre  Haute  etc.  R.  R.  Co.,  145  U.  S.  409,  86  L.  Ed.  754, 
12  Sup.  Ct.  958,  both  refusing  to  set  aside  ultra  vires  lease  acquiesced 
in  many  years;  Central  Trust  Co.  v.  Marietta  etc.  R.  R.  Co.,  75  Fed. 
216,  21  C.  C.  A.  307  (see  dissenting  opinion  in  75  Fed.  202,  21  C.  C.  A. 
807),  holding  company  was  bound  by  the  order;  Farmers'  etc.  Trust 
Co.  V.  Centralia  etc.  R.  Co.,  96  Fed.  643,  37  C.  C.  A.  528,  holding  stock- 
V  holders  could  attack  certificates. 

Distinguished  in  Anglo-American  Land  etc.  Co.  v.  Lombard,  132  Fed. 
743,  68  C.  C.  A.  89,  discussing  nonestoppel  against  creditor  of  cor- 
poration of  ultra  vires  contract  of  latter. 

Doctrine  of  ultra  vires  in  relation  to  the  contracts  of  private  cor- 
porations.   Note,  70  Am.  St.  Rep.  166. 
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Ballroad  bonds  sarrendered  In  exchange  for  others,  lield  canceled  and 
not  on  footing  with  imsnrrendered  ones. 

Approved  in  New  York  Security  etc.  Co.  v.  Louisville  etc.  R.  R.  Co., 
102  Fed.  389,  396,  399,  402,  holding  surrender  of  old  bonds  by  con- 
stituent companies  for  new  bonds  of  consolidation  was  novation  ex- 
tinguishing surrendered  bonds ;  Burlington  City  Loan  etc.  Co.  v.  Prince- 
ton Lighting  Co.,  72  N.  J.  Eq.  894,  67  Atl.  1021,  where  corporations 
are  merged  into  new  corporation,  and  mortgage  bondholders  of  one 
constituent  company  exchange  bonds  for  those  of  consolidated  com- 
pany by  depositing  old  bonds  with  trustee,  who  retains  'them  uncanceled, 
question  whether  they  are  in  equity  held  to  be  satisfied  depends  upon 
intent  of  parties  and  facts  in  case;  First  Nat.  Bank  v.  Radford  Trust 
Co.,  80  Fed.  578,  26  C.  C.  A.  1,  holding  there  was  an  election  to  accept 
new  bonds,  and  they  were  not  entitled  to  security  of  old  bonds. 

Disti^guished  in  Griffin  v\  International  Trust  Co.,  161  Fed.  52,  88 
C.  C.  A.  212,  failure  of  mortgagee  of  property  in  Alaska  to  ascertain 
fact  of  attachment  lien  before  taking  renewal  mortgage  to  secure  bond 
issue,  did  .not  debar  it  from. right  to  relief  by  reinstatement  of  original 
mortgage  against  such  lien;  Mowry  v.  Farmers'  etc.  Trust  Co.,  76  Fed. 
45,  22  C.  C.  A.  52,  holding  bonds  deposited  under  the  agreement  were 
not  extinguished;  McEwen  v.  Haipriman  Land  Co.,  138  Fed.  808,  71 
C.  C.  A.  163,  arguendo. 

Ballroad  foreclosure  decree  inroyldlng  s^e  separately  then  en  masse 
beld  valid. 

Approved  in  Low  v.  Blackford,  87  Fed.  402,  ordering  property  to 
be  sold  as  an  entirety. 

Judicial  or  sheriff's  sale  of  property  in  parcels  or  en  masse.    Note, 
8  Ann.  Gas.  742. 

Large  amounts  borrowed  by  receiver,  without  court  order,  are  not  prior 
claims. 

Approved  in  Chicago  etc.  Vault  Co.  v.  McNulta,  153  U.  S.  562,  38 
L.  Ed.  822,  14  Sup.  Ct.  918,  holding  receiver  had  no  authority  to  make 
a  lease,  for  a  term,  of  general  offices. 

Claims  for  rent;  extraordinary  depreciation  of  rolling  stock  and  right 
of  way  are  not  prior. 

Approved  in  Farmers'  etc.  Trust  Co.  v.  Chicago  etc.  Ry.  Co.,  42  Fed. 
11,  holding  petitioner  not  entitled  to  payment  of  rental  out  of  corpus 
of  estate;  New  York  etc.  R.  Co.  v.  New  York  etc.  R.  Co.,  58  Fed.  281, 
rentals  accruing  prior  to  receivership  are  entitled  to  no  priority. 

Liability  for  rent  of  premises  occupied  by  receiver  or  assignee  for 
creditors.    Note,  59  L.  R.  A.  694. 
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Making  corporate  assets  liable  for  rates  in  respect  of  beneficial 
occupation  of  property  by  liquidator.    Note,  7  £.  R.  0.  708. 

There  shonld  be  no  priority  between  receiver's  certificates  for  neces- 
saries^ etc.,  except  those  for  taxes. 

Approved  in  Bibber-White  Co.  v.  White  River  Val.  Electric  R.  Co., 
115  Fed.  790,  53  C.  C.  A.  282,  holding  court  not  warranted  in  ordering 
receivers  to  complete  road  one-third  done  and  encumbered  to  full  value, 
making  certificates  prior  to  existing  liens;  First  Nat.  Bank  v.  Ewing, 
103  Fed.  188,  195,  43  C.  C.  A.  150,  holding  claim  for  rolling  stock  sold 
to  receiver  under  court's  decree  of  sale  to  satisfy  lien  entitles  vendor 
to  rank  with  claims  for  operating  expenses;  Decker  Bros.  v.  Bemer's 
Bay  Min.  Co.,  3  Alaska,  298,  where  receiver  issued  three  sepai:^te  series 
of  certificates  for  developing  mine,  certificates  must  be  paid  in  order 
of  issuance. 

Taxation  of  property  in  hands  of  receiver.    Note,  L.  E.  A.  1915E» 
215. 

Costs  In  this  case  were  not  allowed  for  or  against  either  party. 

Approved  in  Trinidad  etc.  Paving  Co.  v.  Robinson,  52  Fed.  349,  in 
actions  at  law.  Federal  courts  must  tax  costs  against  losing  party,  ex- 
cept in  special  cases. 

Miscellaneous.  Cited  in  Southern  Pac.  R.  Co.  v.  .United  States,  133 
Fed.  669,  66  C.  C.  A.  581,  answer  in  equity  waives  objection  to  adequacy 
of  remedy  at  law;  Smythe  v.  Central  etc.  Ry.  Co.,  88  Vt.  63,  90  Atl. 
903,  receivers'  certificates  are  not  strictly  negotiable  because  of  un- 
certainty as  to  payer,  but  where  court  undertakes  to  issue  them  as  n^o- 
tiable  paper,  they  will  be  accorded  usual  attributes  of  such  obligations; 
Smythe  v.  Central  etc.  Ry.  Co.,  88  Vt.  78,  90  AtL  909,  holding  receiver- 
ship books  are  not  books  of  party,  but  of  court,  and  are  accessible  to 
everybody  interested  in  entries  therein;  St.  Louis  etc.  R.  Go.  v.  Terre 
Haute  etc.  R.  Co.,  33  Fed.  447,  generally. 

117  U.  8.  482-490,  29  L.  Ed.  979,  6  Sup.  Ct.  861,  FEBaUSON  ▼.  A&THUB. 

Henry's  calcined  magnesia  was  dutiable  as  proprietary  medicine,  not  a 
commodity. 

Approved  in  Johnson  etc.  v.  Herold,  161  Fed.  606,  medicinal  plasters 
not  sold  under  trade-mark  or  claim  of  exclusive  right,  nor  advertised 
to  cure  particular  disease,  are  not  taxable  under  War  Revenue  Act, 
but  plasters  described  as  ''Johnson's"  or  ''rheumatic"  are  taxable; 
Wolfe  V.  United  States,  105  Fed.  941,  45  C.  C.  A.  144,  holding  Wolfe's 
Aromatic  Schiedam  Schnapps  dutiable  under  Tariff  Act  of  March  3, 
1883,  par.  99,  as  proprietary  preparation;  In  re  Eisner,  54  Fed.  67^ 
673,  holding  Johann  Hoff  malt  extract  dutiable  as  a  proprietazy 
medicine. 
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Distinguished  in  Johnson  v.  Rutan,  122  Fed.  997,  holding  medicinal 
plasters  made  from  well-known  formulas,  only  claim  to  special  merit 
being  in  choice  of  ingredients,  not  medicinal  proprietary  articles  within 
War  Revnae  Act  of  1898;  United  States  v.  Eisner  &  Mendelsohn  Co., 
69  Fed.  355,  8  C.  C.  A.  148,  holding  fluid  compound  sold  as  ''malt 
extract"  dutiable  as  such. 

117  V.  8.  490-504,  29  la.  Ed.  964,  6  Sup.  Ct.  850,  DINGUBT  ▼.  OLEB. 

Quaere,  whetber  refosid  of  performance  not  yet  due.  Is  actioiiable  as 
present  breach. 

Approved  in  Clark  v.  National  etc.  Casualty  Co.,  67  Fed.  225,  holding 
that  there  was  no  breach  of  entire  contract;  Horst  v.  Roehm,  84  Fed. 
569,  Marks  v.  Van  Eeghen,  85  Fed.  864,  30  C.  C.  A.  208,  and  Roehm  v. 
Horst,  91  Fed.  348,  33  C.  C.  A.  560,  where  notice  of  refusal  to  per- 
form is  given,  party  may  sue  at  once;  Pierce  v.  Tennessee  etc.  R.  R. 
Co.,  173  U.  S.  12,  43  L.  Ed.  591,  19  Sup.  Ct.  339,  arguendo. 

Rescinding  because  of  anticipated  inability  of  other  party  to  com- 
plete contract  within  time  limit.    Note,  41  L.  E.  A.  (N.  8.)  61. 

Befnsal  of  performance,  to  Justify  suit^  must  be  unequivocal,  and  so 
treated. 

Approved  in  Roehm  v.  Horst,  178  U.  S.  15,  44  L.  Ed.  959,  20  Sup. 
Ct.  785,  holding  unqualified  refusal  to  perform  contract  for  purchase 
of  hops,  though  performance  not  yet  due,  grounds  vendor's  action  im- 
mediately; Hoggson  Bros.  v.  First  Nat.  Bank,  231  Fed.  872,  where 
architects  contracting  to  build  bank  building  for  certain  sum  sug- 
gested to  bank  that  work  would  cost  more  and  they  would  prefer  not 
to  do  work  if  bank  insisted  on  that  limit,  such  statement  was  not  ab- 
solute refusal  authorizing  rescission  by  bank,  and  architects  could 
recover  under  contract  for  services  and  disbursements  rendered;  Colo- 
rado Yule  Marble  Co.  v.  Collins,  230  Fed.  81,  where  plaintiff  contracted 
to  do  certain  building  work  for  defendant  and  payments  were  to  be 
made  upon  monthly  estimates,  whether  notice  to  stop  work  during  sec- 
ond month,  as  defendant  contemplated  reorganization,  was  unequivocal 
renunciation  of  contract  was  question  for  jury;  Skeele  Coal  Co.  v. 
Arnold,  200  Fed.  394,  118  C.  C.  A.  545,  where  buyer  of  coal  repudiated 
contract,  coal  company  was  not  bound  to  mine  during  period  when  cost 
of  production  exceeded  market  price,  and  during  that  period  measure 
of  damages  was  difference  of  contract  price  and  cost  of  production, 
but  it  was  not  entitled  to  recover  damages  for  coal  produced  during 
second  period  and  sold  at  more  than  contract  price;  Brockenbrough  v. 
Champion  Fibre  Co.,  176  Fed.  842,  100  C.  C.  A.  310,  in  action  for 
breach  of  contract  for  purchase  of  wood  pulp,  defendant's  embargo 
Xni--27 
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on  railroad's  shipments  of  wood  and  suggestions  to  plaintiff  to  delay 
deliveries  was  not  repudiation  of  contract;  McBath  v.  Jones  Cotton  Co., 
149  Fed.  386,  79  C.  C.  A.  203,  where  plaintiff  contracted  to  deliver 
cotton  of  specified  grade  before  October  15th,  and  on  October  4th  de- 
fendant's agent  refused  to  inspect  cotton  because  it  was  below  grade, 
defendant's  rescission  on  October  7th  entitled  plaintiff  to  damages; 
Lincoln  v.  Levi  Cotton  MiUs  Co.,  128  Fed.  867,  63  C.  C.  A.  333,  holding- 
notice  by  brokers  requesting  suspension  of  yam  deliveries  because 
customer  had  refused  to  receive  goods  because  of  quality  of  goods  de- 
livered constituted  breach;  In  re  Stem,  116  Fed.  606,  607,  54  C.  C.  A. 
60,  holding  customers  of  ice  company  unable  to  furnish  ice  contracted 
for  may  prove  damages  as  claims  in  involuntary  bankruptcy  proceed- 
ings; Southern  Cotton  Oil  Co.  v.  Heflin,  99  Fed.  343,  39  C.  C.  A.  546, 
holding  on  breach  of  contract  for  sale  of  cottonseed  products,  where 
plaintiff  continued  manufacturing  after  notice  of  nonperformance,  dam- 
ages contract  price  less  market  price;  Majestic  Milling  Co.  y.  Copeland, 
93  Ark.  204,  124  S.  W.  524,  delay  in  delivering  particular  brand  of 
flour  did  not  amount  to  repudiation  of  contract,  where  there  was  noth- 
ing to  show  delivery  could  not  have  been  made  within  life  of  contract, 
and  buyer  waived  delay  by  consenting  to  it;  Stone  v.  Bancroft,  139 
Cal.  83,  70  Pac.  1018,  holding  plaintiff  employed  at  fixed  monthly 
salary,  prevented  from  working  but  not  discharged,  may  recover  salary 
as  accraes ;  Wells  v.  Hartford  Manilla  Co.,  76  Conn.  34,  37,  55  Atl.  601, 
604,  holding  no  anticipatory  breach  by  purchaser  under  contract  to 
furnish  certain  quantity  of  pulp  before  certain  date  as  ordered;  List- 
man  Mill  Co.  V.  Dufresne,  111  Me.  106,  88  Atl.  354,  assuming  that  de- 
fendant's written  words  were  renunciation  of  contract,  instruction 
predicated  upon  effective  rescission  made  upon  day  renunciation  was 
written  days  before  it  could  reach  plaintiff  was  properly  refused,  as 
rescission  requires  consent  of  both  parties;  South  Gardiner  Lumber 
Co.  V.  Bradstreet,  97  Me.  172,  53  Atl.  1112,  holding  where  defendants 
contracting  to  furnish  logs,  parted  with  logs,  incapacitating  themselves 
to  performance  of  contract,  plaintiff  entitled  to  contract  price  less 
market  price;  Frohlich  v.  Independent  Glass  Co.,  144  Mich.  281,  107 
N.  W.  890,  where,  after  contract  for  sale  of  glass  and  before  time  for 
delivery  seller's  refusal  to  deliver  till  old  account  paid,  was  not  abso- 
lute refusal  to  perform;  Mutual  Reserve  Fund  Assn.  v.  Taylor,  99  Va. 
214,  37  S.  E.  856,  holding  willingness  to  perform  without  any  demand 
on  other  party  who  was  refused  performance  does  not  show  accept- 
ance of  renunciation;  Swiger  v.  Hayman,  56  W.  Va.  126,  107  Am.  St. 
Rep.  901,  48  S.  E.  840,  mere  declaration  by  one  of  parties  to  executory 
contract  of  intention  not  to  perform  it,  which  is  retracted  almost  im- 
mediately and  before  action  by  other  on  renunciation,  is  not  breach  of 
contract;  Victor  Safe  &  Lock  Co.  v.  O'Neil,  48  Wash.  183,  93  Pac.  216, 
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conditional  threats  to  withdraw  order  Df  safe  nnless  seller  submits 
to  test  as  to  its  burglar-proof  qualities,  and  to  refuse  to  accept  it  unless 
safe  was  superior  to  any  made,  was  not  withdrawal  of  order  in  law; 
Bannister  v.  Victoria  Coal  etc.  Co.,  63  W.  Va.  510,  61  S.  E.  341,  where 
one  party  to  written  contract  after  partial  performance  claims  there 
was  subsequent  oral  modification  denied  by  other  party,  such  denial 
will  not  amount  to  renunciation  and  excuse  performance  by  other 
party;  Armstrong  v.  Ross,  61  W.  Va.  48,  65  S.  E.  899,  refusal  of  ven- 
dee to  perform  executory  contract  of  sale  of  real  estate  according  to 
its  true  interpretation,  accompanied  by  offer  to  perform  according  to 
vendee's  erroneous  interpretation,  does  not  entitle  vendor  to  rescind 
contract;  Woodman  v.  Blue  Grass  Land  Co.,  125  Wis.  495,  104  N.  W. 
921,  where  vendor  on  being  notified  of  vendee's  repudiation  notified 
vendee  he  would  carry  out  his  part,  and  in  suit  for  earnest-money  an- 
swered that  he  was  ready  to  perform  and  had  tendered  performance, 
he  must  show  full  performance;  Rogers-Rugers  Co.  v.  McCord,  115 
Wis.  263,  91  N.  W.  686,  holding  under  contract  of  defendant  to  give 
plaintiff  one-half  profits  above  purchase  price  on  resale  of  property, 
plaintiff  cannot  recover  until  proceeds  appropriated;  Sullivan  v.  Mc- 
Millan, 26  Fla.  580,  8  South.  457,  and  Kilgore  v.  Baptist  Education 
Assn.,  90  Tex.  142,  143,  37  S.  W.  600,  601,  both  following  rule;  Cleve- 
land Rolling-Mill  v.  Rhodes,  121  U.  S.  264,  80  L.  Ed.  928,  7  Sup.  Ct. 
886,  holding  buyer  might  have  refused  to  accept  iron  shipped;  Foss 
etc.  Brewing  Co.  v.  Bullock,  59  Fed.  88,  8  C.  C.  A.  14,  where  seller 
refuses  to  acquiesce  in  cancellation  of  sale,  his  right  of  action  accrues 
at  time  of  delivery;  Edward  Hines  Lumber  Co.  v.  Alley,  73  Fed.  607, 
19  C.  C.  A.  599,  holding  defendants'  refusal  to  take  lumber  was  a 
breach  of  contract;  Jeffrey  Mfg.  Co.  v.  Central  etc.  Iron  Co.,  93  Fed. 
412,  party  accepting  goods,  after  delay,  waived  stipulation  as  to  time; 
Lake  Shore  etc.  Ry.  v.  Richards,  152  111.  95,  80  L.  R.  A.  57,  38  N.  E. 
782,  it  is  sufficient  if  a  clear  intention  to  be  no  longer  bound  is  evinced ; 
Wilkinson  v.  Blount  Mfg.  Co.,  169  Mass.  380,  47  N.  E.  1022,  holding 
that  a  waiver  was  not  shown;  Vittum  v.  Estey,  67  Vt.  161,  31  AtL  145, 
holding  refusal  was  not  absolute;  Lee  v.  Mutual  etc.  Life  Assn.,  97  Va. 
163,  33  S.  E.  557,  notice  that  policy  will  be  declared  forfeited  if 
assessment  is  not  paid  is  not  an  absolute  repudiation;  Stanford  v.  Mc- 
Gill,  6  N.  D.  564,  88  L.  R.  A.  770,  72  N.  W.  949,  arguendo. 

Refusal  or  inability  of  one  party  to  perform  contract  as  discharge 
of  other  party.    Note,  6  E.  R.  0.  689. 

117  U.  8.  504-508,  29  L.  Ed.  988,  6  Sup.  Ct.  835,  TUBPIN  ▼.  BTTBGESS. 
Act  taxing  tobacco  intended  for  export  was  constitutional. 
Approved  in  Cornell  v.  Coyne,  192  U.  S.  426,  427,  48  L.  Ed.  507, 
24   Sup.   Ct.   384,   385,  upholding  same   manufacturers'  tax   on  filled 
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cheese  designed  for  export  as  other  cheese,  under  act  of  June  6,  1896; 
Armour  Packing  Co.  v.  United  States,  153  Fed.  14,  14  L.  R.  A.  (N.  S.) 
400,  82  C.  C.  A.  135,  amended'  Interstate  Commerce  Act  of  1887  does 
not  lay  tax  on  articles  exported  from  any  State. 

Distinguished  in  dissenting  opinion  in  Cornell  v.  Coyne,  192  U.  S. 
438,  439,  440,  48  L.  Ed.  512,  513,  24  Sup.  Ct.  389,  majority  upholding 
under  act  of  June  6,  1896,  same  manufacturers'  tax  on  filled  cheese 
designed  for  export  as  other  cheese. 

Tax  on  goods  still  in  factory,  though  Intended  for  export,  li  not  export 
tax. 

Approved  in  Thames  &  Mersey  Marine  Ins.  Co.  y.  United  States, 
217  Fed.  684,  War  Revenue  Act  of  1898,  levying  stamp  tax  on  marine 
insurance  policies,  which  were  necessary  incidents  of  business  of  ex- 
porting, and  policies  themselves  were  to  be  sent  to  foreign  port,  was 
valid  where  stamps  were  affixed  before  policies  were  issued;  Myers  v. 
Baltimore  County,  83  Md.  392,  55  Aol  St.  Rep.  354,  34  L.  R.  A.  312, 
35  Atl.  146,  holding  property  bought  for  exportation  liable  to  taxation. 

Distinguished  in  United  States  v.  Hvoslef,  237  U.  S.  13,  Ann.  Gas. 
1916A,  286,  59  L.  Ed.  819,  35  Sup.  Ct.  459,  tax  on  charter-party  of  ves- 
sel trading  exclusively  with  foreign  port  is  tax  on  exports  and  invalid ; 
Thames  etc.  Marine  Ins.  Co.  v.  United  States,  237  U.  S.  25,  Ann.  Oas. 
1915D,  1087,  59  L.  Ed.  823,  35  Sup.  Ct.  496,  taxes  on  policies  of  marine 
insurance  on  exports  are  invalid. 

Constitutionality  of  regulations  of  interstate  commerce.    Note,  87 
Am.  St.  R^.  552,  564. 

Situs  of  personal  property  for  the  purpose  of  taxation.    Note,  08 
Am.  St.  Rep.  474. 

Corporate  taxation  and  the  commerce  clause.    Note,  60  L.  R.  A.  660. 

117  V.  S.  508-514,  29  Ifc  Ed.  982,  6  Sup.  Ct.  858,  MAHOMET  ▼.  QUAOKEN- 
BUSH. 

Statute  with  but  one  general  object  gennane  to  the  title  satisfies  consti- 
tutional requirement. 

Approved  in  Blair  v.  Chicago,  201  U.  S.  452,  50  L.  Ed.  823,  26  Sup. 
Ct.  427,  upholding  Chicago  street  railway  statutes  of  1859,  1861  and 
1865;  Pickens  Tp.  v.  Post,  99  Fed.  6G1,  upholding  act  authorizing  bond 
issue  (18  Stats,  at  Large  S.  C.  409),  which  had  but  one  object,  the  issue 
of  bonds  expressed  in  title;  Katz  v.  Herrick,  12  Idaho,  32,  86  Pac.  881, 
act  legalizing  past  transactions  of  foreign  corporation  transacting  busi- 
ness in  State  without  complying  with  statutory  requirements  under  title, 
"Act  relating  to  foreign  corporations  doing  business  in  State  of  Idaho," 
is  invalid  as  not  indicating  subject  matter  of  act;  Beresheim  v.  Amd, 
117  Iowa,  91,  90  N.  W.  508,  upholding  Iowa  Acts  28  Gen.  Assem.,  o.  50, 
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entitled  an  act  for  discovery  and  listing  of  property  withheld  from 
taxation,  and  authorizing  assessment  of  taxes  thereon;  St.  Anna's  Asy- 
lum V.  Parker,  109  La.  599,  33  South.  616,  holding  exemption  from 
taxation  properly  granted  in  act  of  legislature  under  usual  title  incor- 
porating asylum ;  Ex  parte  Walsh,  59  Tex.  Cr.  417,  129  S.  W.  122,  title 
of  *'act  to  prohibit  buying  and  selling  of  pools,  or  receiving  or^  making 
bets  on  horse-races,"  etc.,  is  sufficiently  broad  to  cover  subject  matter 
of  section  2,  making  it  unlawful  to  make  or  receive  bets  by  telegraph  or 
telephone;  Diana  Shooting  Club  v.  Lamoreux,  114  Wis.  49,  51,  91  Am. 
St  Rep.  901,  902,  89  N.  W.  882,  883,  holding  legislative  statement  of 
object  of  act  as  creation  of  corporation  for  manufacturing  purposes, 
proper  caption  to  include  power  to  maintain  dam  and  acquire  over- 
flowed lands;  Carter  County  v.  Sinton,  120  U.  S.  523,  80  L.  Ed.  702,  7 
Sup.  Ct.  653,  Illinois  v.  Illinois  etc.  R.  Co.,  33  Fed.  766,  Hotchkiss  v. 
Marion,  12  Mont.  226,  29  Pac.  824,  and  Bosang  v.  Iron  Belt  Building 
etc.  Assn.,  96  Va.  123,  30  S.  E.  441,  all  following  rule;  Baltimore  ete.  R. 
Co.  V.  Jefferson  County,  29  Fed.  307,  upholding  act  authorizing  railroad 
to  extend  its  road,  and  empowering  county  to  subscribe  to  stock;  State 
V.  Becker,  3  S.  D.  43,  51  N.  W.  1023,  a  law  may  include  the  employ- 
ment of  many  measures  for  its  enforcement. 

Sufficiency  of  the  title  to  a  statute.    Note,  64  Am.  8t»  Rep.  104. 

117  TT.  S.  514-516,  29  la.  Ed.  990,  6  Snp.  Ot.  849,  BBUOE  ▼.  MANOHESTEB 
ETC.  S.  B.  OO. 

Matter  in  dispute  means  tliat  directly  InTolved  in  caase,  not  collateral 
effect  In  otben. 

Approved  in  Orleans-Kenner  Electric  Ry.  Co.  v.  Dunbar,  218  Fed. 
346,  134  C.  C.  A.  152,  Federal  court  is  without  jurisdiction  to  enjoin 
electric  railroad  from  exercising  privilege  of  crossing  certain  streeta 
and  highways  granted  by  municipality,  where  it  is  not  shown  that  in- 
jury to  complainant's  property  would  exceed  three  thousand  dollars; 
Risley  v.  Utica,  168  Fed.  747,  749,  in  taxpayer's  suit  attacking  contract 
between  city  and  water  company,  amount  of  dispute  was  tax  levied 
against  complainant,  which  was  less  than  two  thousand  dollars,  and 
Federal  court  had  no  jurisdiction;  Board  of  Trustees  of  Whitman  Col- 
lege V.  Berryman,  156  Fed.  114,  in  suit  by  educational  institution  to 
restrain  levying  of  tax,  matter  in  dispute  for  purposes  of  Federal  juris- 
diction is  not  amount  of  particular  tax,  but  value  of  right  of  exemption 
claimed;  Morris  v.  Bean,  146  Fed.  429,  upholding  Federal  jurisdiction 
over  suit  concerning  water  rights  where  right  to  use  water  exceeds  in 
value  two  thousand  dollars ;  Cowell  v.  City  Water  Supply  Co.,  121  Fed. 
66,  57,  57  C.  C.  A.  39j3,  holding  amount  in  dispute  in  suit  by  claimant 
of  1/325  interest  in  waterworks  realty  to  cancel  four  hundred  and 
seventy-five  thousand  dollar  mortgages  thereon,  is  value  of  1/325  of 
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property  claimed;  New  England  Mtg.  Co.  v.  Gay,  145  U.  S.  131,  86 
L.  Ed.  649,  12  Sup.  Ct.  817,  following  rule;  Gibson  v.  Shufeldt,  122 
U.  S.  29,  30  L.  Ed.  1084,  7  Sup.  Ct.  1067,  Vicksburg  etc.  R.  R.  Co.  v. 
Smith,  135  U.  S.  200,  34  L.  Ed.  96,  10  Sup.  Ct.  730,  and  The  Sydney, 
139  U.  S.  336,  36  L.  Ed.  178,  11  Sup.  Ct.  621,  holding  court  with  juris- 
diction ;^Ex  parte  Sweeney,  126  Ind.  589,  27  N.  E.  129,  cross-complaint 
making  real  controversy  can  supply  jurisdictional  amount. 

117  U.  S.  616-618,  29  la.  Ed.  994,  6  Sap.  Ct.  848,  EX  PASTE  FONDA. 

Federal  court  will  not  r^oaso  on  habeas  corpiu  in  advance  of  final  ac- 
tion In  State  court. 

Approved  in  Pettibone  v.  Nichols,  203  U.  S.  202,  7  Ann.  Oas.  1047,  61 
L.  Ed.  162,  27  Sup.  Ct.  Ill,  denying  habeas  corpus  to  release  person 
alleged  to  have  been  deported  by  fraud  and  connivance  between  execu- 
tives of  two  States,  where  person  is  actually  in  custody  of  authorities 
for  trial  in  demanding  State;  Re  Lincoln,  202  U.  S.  181,  60  L.  Ed.  986, 
26  Sup.  Ct.  602,  denying  habeas  corpus  where  one  convicted  in  District 
Court  of  bringing  liquor  into  Indian  country;  Minnesota  v.  Brundage, 
180  U.  S.  502,  45  L.  Ed.  641,  21  Sup.  Ct.  456,  denying  application  for 
habeas  corpus  to  release  prisoner  under  municipal  court  judgment  on 
ground  of  unconstitutionality,  where  State  remedies  not  utilized;  Davis 
V.  Burke,  179  U.  S.  402,  45  L.  Ed.  261,  21  Sup.  Ct.  211,  refusing  to  in- 
terfere with  sentence  of  State  court  on  ground  of  unconstitutionality 
of  law  where  question  not  raised  in  State  court  in  any  form;  Ex  parte 
Martin,  180  Fed.  212,  denying  habeas  corpus  to  release  resident  of  Iowa 
arrested  in  Oregon  for  violation  of  law  licensing  peddlers,  as  State  court 
could  determine  validity  of  ordinance  in  first  instance;  Ex  parte  Marrin, 
164  Fed.  636,  denying  habeas  corpus  to  release  person  indicted  in  State 
court  pending  trial  in  Federal  court;  Ex  parte  Caldwell,  138  Fed.  489, 
granting  habeas  corpus  to  release  one  committed  for  contempt  in  dis- 
obeying summons  of  illegal  committee  of  legislature;  In  re  Dowd,  133 
Fed.  749,  753,  denjdng  habeas  corpus  to  release  one  committed  for  dis- 
obeying injunction  in  suit  by  State  to  prevent  election  frauds;  In  re 
Matthews,  122  Fed.  255,  refusing  to  discharge  on  habeas  corpus  police 
oflBcer  arrested  for  shooting  an  escaping  deserter  where  necessity  of 
shooting  doubtful ;  Ex  parte  McMinn,  110  Fed.  955,  refusing  to  ques- 
tion order  of  probate  judge  confining  plaintiff  in  Tuscaloosa  insane  hos- ' 
pital  and  leaving  plaintiff  to  pursue  remedy  in  State  court  first;  Pepke 
V.  Cronan,  155  U.  S.  101,  39  L.  Ed.  86,  15  Sup.  Ct.  34,  In  re  Huse,  79 
Fed.  307,  25  C.  C.  A.  1,  In  re  Alexander,  84  Fed.  633,  and  Nesbit  v. 
Hert,  91  Fed.  125,  all  following  rule ;  In  re  Duncan,  139  U.  S.  454,  35 
L.  Ed.  222,  11  Sup.  Ct.  575,  refusing  to  interfere^pending  appeal;  Cook 
V.  :6art,  146  U.  S.  194,  36  L.  Ed.  940,  13  Sup.  Ct.  43,  in  absence  of  spe- 
cial circumstances,  prisoner  should  be  compelled  to  seek  review  by  writ 
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of  error;  New  York  v.  Eno,  156  U.  S.  95,  89  L.  Ed.  83,  15  Sup.  Ct.  32, 
declining  writ  where  it  did  not  appear  that  case  was  nrgent;  Whitten 
V.  Tomlinson,  160  U.  S.  242,  40  L.  Ed.  412,  16  Sup.  Ct.  302,  and  Tinsley 
V.  Anderson,  171  U.  S.  105,  43  L.  Ed.  91,  18  Sup.  Ct.  807,  dismissing 
writ  issued  before  trial;  Markuson  v.  Boucher,  175  U.  S.  186,  44  L.  Ed. 
125,  20  Sup.  Ct.  77,  holding  State  judgments  in  criminal  cases  should 
not  be  reviewed  on  habeas  corpus;  Ex  parte  Eaeffer,  40  Fed.  400,  issu- 
ing habeas  corpus,  writ  of  appeal  being  an  inadequate  protection;  In  re 
Welch,  57  Fed.  578,  holding  question  whether  acts  charged  constituted 
the  statutory  crime  could  not  be  raised  on  habeas  corpus;  United  States 
y.  McAleese,  93  Fed.  658,  35  C.  C.  A.  629,  refusing  relief  where  prisoner 
had  not  exhausted  his  remedy  in  State  court;  In  re  Bradley,  96  Fed. 
970,  refusing  to  discharge  prisoner  on  ground  that  offense  was  com- 
mitted at  soldiers'  home;  dissenting  opinion  in  Brown  v.  Walker,  161 
U.  S.  626,  40  L.  Ed.  831,  16  Sup.  Ct.  662,  arguendo. 

When  a  prisoner  may  be  released  on  habeas  corpus  after  judgment 
and  sentence.    Note,  87  Am.  St.  Rep.  201. 

Decision  against  constitutional  right  as  nullity  subject  to  collateral 
attack.    Note,  39  L.  R.  A.  455. 

117  TT.  S.  519-536,  29  la.  Ed.  934,  6  Sup.  Ot.  839,  NEW  TOBE  ETO.  INS. 
CO.  v.  FLETCHEB. 

New  York  Insurance  company,  doing  business  in  Missouri,  is  subject  to 
its  laws. 

Approved  in  Wall  v.  Equitable  Life  Ins.  Co.,  32  Fed.  276,  following 
rule;  Mutual  Ben.  Life  Ins.  Co.  v.  Robison,  54  Fed.  585,  holding  law  of 
State  where  application  is  made,  and  policy  is  delivered  and  premium 
paid. 

Distinguished  in  Mutual  Life  Ins.  Co.  v.  Hilton-Green,  211  Fed.  35, 
36,  37,  39,  127  C.  C.  A.  467,  under  Florida  statute,  knowledge  of  com- 
pany's agent  and  medical  examiners  of  falsity  of  representations  by 
insured  in  application  was  chargeable  to  company,  and  policy  was  valid. 

Place  where  contract  is  deemed  to  have  been  made.    Note,  99  Am. 
Dec.  671. 

Insurance  contract,  where  both  parties  are  deceived  by  false  aaswexs 
written  \>f  agent,  should  be  canceled. 

Approved  in  Northern  Assur.  Co.  v.  Grand  View  Bldg.  Assn.,  183 
U.  S.  357,  46  L.  Ed.  233,  22  Sup.  Ct.  151,  holding  company  not  waiving 
condition  in  policy  against  other  insurance  where  agent  knew  of  other 
insurance,  latter  being  prevented  by  wording  of  policy  from  waiving 
conditions;  Caruthers  v.  Kansas  Mut.  Life  Ins.  Co.,  108  Fed.  494,  hold- 
ing knowledge  of  medical  examiner,  having  no  authority  over  accept- 
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ance  of  risks,  of  falsity  in  answers  of  applicant  not  imputable  to  in- 
sorer  to  estop  latter;  CoUver  v.  Modem  Woodmen  of  America,  154 
Iowa,  619,  135  N.  W.  68,  reversing  directed  verdict  for  insured,  where 
contract  avoided  policy  if  death  resulted  from  intoxication  and  there 
was  evidence  tending  to  show  that  death  resulted  from  intoxication; 
Evans  v.  Central  Life  Ins.  Co.,  87  Kan.  645,  41  L.  R.  A.  (N.  S.)  1130, 
125  Pac.  87,  person  signing  application  for  life  insurance  upon  assur- 
ance of  soliciting  agent  that  it  conforms  to  oral  representations  may 
refuse  to  accept  policy  on  ground  that  it  does  not  meet  such  representa- 
tions, though  application  provides  statements  of  solicitor  not  embodied 
in  application  would  not  bind  company;  Metropolitan  Life  Ins.  Co.  v, 
Freedman,  159  Mict.  116,  82  L.  R.  A,  (N.  S.)  298,  123  N.  W.  548,  in- 
surance policy  issued  on  false  representations  of  son  as  to  his  father's 
age  and  rejection  by  other  companies  was  void;  Delouche  v.  Metropoli- 
tan Life  Ins.  Co.,  69  N.  H.  589,  46  Atl.  415,  holding  plaintiff,  an  illiter- 
ate, induced  to  insure  husband's  life  without  his  knowledge,  void  by 
by-laws,  by  misrepresentations  of  agent,  may  recover  on  learning  of 
fraud ;  Schas  v.  Equitable  life  Assur.  Society,  166  N.  C.  59,  81  S.  E. 
1015,  misrepresentation  in  application  that  applicant  had  not  consulted 
physician  during  two  years  preceding  application  avoids  policy;  Gard- 
ner V.  North  State  Mut.  Life  Ins.  Co.,  163  N.  C.  375,  Ann.  Oas.  1915B, 
652,  48  L.  R.  A,  (N.  S.)  714,  79  S.  E.  809,  where  insurance  agent  makes 
material  misrepresentation  in  application  and  delivers  policy  to  insured 
with  knowledge  that  insured  is  suffering  from  last  illness,  agent's  knowl- 
edge will  not  be  imputed  to  ^insurer;  Alexander  v.  Metropolitan  Life  Ins. 
Co.,  150  N.  C.  538,  64  S.  E.  433,  statement  in  application  that  appli- 
cant had  never  had  disease  of  kidneys  avoids  policy;  Kansas  Mut.  Life 
Ins.  Co.  V.  Coalson,  22  Tex.  Civ.  70,  54  S.  W.  391,  reversing  judgment 
against  insurance  compai^y  where  findings  that  policy  had  been  mate- 
rially altered  and  warranties  broken  unsupported  by  facts;  dissenting 
opinion  in  Stemaman  v.  Metropolitan  etc.  Ins.  Co.,  170  N.  Y.  36,  37, 
62  N.  E.  771,  holding  applicant  answering  truthfully  medical  examiner's 
questions  may  show  such  answer  where  examiner  entered  them  falsely, 
though  application  made  examiner  insured's  agent;  McKay  v.  New  York 
Life  Ins.  Co.,  124  Cal.  273,  56  Pac.  1113,  following  rule;  McDonald  v. 
Metropolitan  Life  Ins.  Co.,  68  N.  H.  6,  73  Am.  St.  Rep.  550,  38  Atl.  501, 
allowing  assured  to  recover  payments,  on  cancellation ;  Maier  v.  Fidelity 
Mut.  Life  Assn.,  78  Fed.  571,  24  C.  C.  A.  239,  holding  company  not 
estopped  to  deny  validity  of  policy ;  United  States  Life  Ins.  Co.  v.  Smith, 
92  Fed.  509,  34  C.  C.  A.  506,  insurance  company  need  not  tender  back 
premiums  to  enable  it  to  defend,  because  of  misrepresentation  in  appli- 
cation ;  McCarty  v.  New  York  Life  Ins.  Co.,  74  Minn.  534,  77  N.  W.  427, 
holding  fraudulent  representations  constituted  a  ground  for  rescission; 
Sladden  v.  New  York  Life  Ins.  Co.,  86  Fed.  106,  and  Mailhoit  v.  Metro- 
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politan  etc.  Ins.  Co.,  87  Me..  382,  47  Am.  8t  Bep.  341,  32  Atl.  992, 
arguendo. 

Distinguished  in  Collins  v.  Metropolitan  Life  Ins.  Co.,  32  Mont.  338, 
339,  108  AnL  St.  Bep.  578,  80  Pac.  610,  611,  warranty  by  insured  that 
he  was  not  connected  with  manufacture  or  sale  of  liquor,  not  broken  by 
proof  that  he  occasionally  waited  on  customers  of  saloon-keeper  for  his 
accommodation  merely  and  without  compensation;  Daughtridge  v.  At- 
lantic Coast  Line  R.  Co.,  165  N.  C.  193,  199,  80  S.  E.  1082,  1085,  false 
statement  of  employee  in  application  to  join  relief  department  of  rail- 
road that  he  had  never  had  syphilis,  though  all  symptoms  were  thein 
existent,  did  not  prevent  recovery  of  sick  benefits;  Shelby  v.  Mutual 
Life  Ins.  Co.,  67  Fed.  492,  holding  insurer  could  not  defeat  recovery, 
unless  he  had  rescinded  and  tendered  premium;  State  Ins.  Co.  y.  Gray, 
44  Kan.  735,  25  PaC;  199,  where  applicant  was  old  and  feeble. 

Insurance — ^Applications  made  out  by  agents — ^Waivers  by  agents, 
etc.    Note,  9  Am.  St.  Rep.  229,  283. 

Effect  of  agent's  knowledge  of  falsity  of  statements  in  application. 
Note,  16  L.  R.  A.  36. 

Effect  of  agent's  inserting  false  answers  to  questions  correctly  an- 
swered by  applicant.    Note,  4  L.  R.  A.  (N.  8.)  607. 

Effect  of  agent's  insertion  in  application  of  false  answers  to  ques- 
tions correctly  answered  |)y  insured.  Note,  L.  R.  A.  1915A,  277, 
278,  279. 

Insurer  can  limit  its  affents^  antlioxlty  and  insured  must  read  apidicik- 
Hon  and  limitations  there  stated.         ' 

Approved  in  Doming  Inv.  Co.  v.  Shawnee  Ins.  Co.,  16  Okl.  9,  83  Pac. 
920,  and  Dimick  v.  Metropolitan  Life  Ins.  Co.,  69  N.  J.  L.  399,  62  L.  R.  A. 
774,  55  Atl.  297,  both  reafltoning  rule;  CarroUton  Furniture  Mfg.  Co. 
V.  American  Credit  etc.  Co.,  124  Fed.  30,  59  C.  C.  A.  545,  holding  no 
forfeiture  where  application  called  for  gross  sales  and  losses  of  insured 
for  five  years  and  agent  ascertained  figures,  and  insured  signed  as  rep- 
resentative only;  Modem  Woodmen  of  America  v.  Tevis,  117  Fed.  373, 
54  C.  C.  A.  293,  holding  Woodmen  lodge  not  liable  on  policy  forfeited 
by  default  in  payment  of  assessments,  where  by  by-laws  clerks  of  local 
camp  had  no  power  to  waive;  John  Hancock  Mut.  Life  Ins.  Co.  v.  Houpt, 
113  Fed.  576,  holding  company  may  cancel  policy  issued  on  basis  of 
untruthful  representations  in  application,  examiner  having  no  power  to 
waive  and  insured  knew  of  such  misrepresentations;  Iverson  v.  Metro- 
politan Life  Ins.  Co.,  151  Cal.  753,  18  L.  R.  A.  (N.  S.)  866,  91  Pac.  611, 
soliciting  agent  had  no  authority  to  waive  misrepresentations  in  appli- 
cation and  policy  was  void;  Modem  Woodmen  v.  International  Trust 
Co.,  25  Colo.  App.  38,  41,  45,  46,  47,  48,  49,  136  Pac.  810,  811,  813,  814^ 
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where  insured's  misrepresentations  to  soliciting  agent  of  fraternal  as- 
sociation were  willful,  fact  that  agent  knew  insured's  statements  were 
not  true  would  not  estop  company  from  avoiding  certificate;  Advance 
Thresher  Co.  v,  Roger,  123  La.  1078,  49  South.  713,  purchaser  of  ma- 
chinery was  bound  by  terms  of  written  order  containing  limitations 
of  agent's  authority  to  depart  from  such  terms  and  could  not  set  up 
defense  of  agent's  misrepresentations  in  action  for  specific  performance 
of  contract;  Murphy  v.  Royal  Ins.  Co.  of  Ldverpool^  52  La.  Ann.  791, 
27  South.  149,  holding  insured  bound  by  provision  of  policy  contain- 
ing "iron  safe  clause"  prohibiting  waiver  by  ofiBcers  or  agents  except 
in  writing;  Mudge  v.  Supreme  Court,  149  Mich.  471,  119  Am.  St.  Bep. 
686,  14  L.  R.  A.  (N.  S.)  279,  112  N.  W.  1132,  false  statement  in  appli- 
cation that  insured  had  never  been  insane  avoided  policy;  New  York 
Life  Ins.  Co.  v.  O'Dom,  100  Miss.  247,  Ann.  Oas.  1914A,  58S,  56  South. 
385,  cashier  of  local  office  had  no  authority  to  extend  time  of  payment 
of* premium  or  to  receive  quartejrly  premium  after  policy  had  lapsed; 
Collins  V.  Metropolitan  Life  Ins.  Co.,  32  Mont.  343,  109  Am.  St.  Rep. 
578,-  80  Pac.  612,  where  premiums  payable  quarterly  and  policy  pro- 
hibited waiver  of  forfeiture  or  receipt  of  premiums  except  by  written 
authority,  insurer  not  bound  by  agent's  agreement  to  receive  payments 
several  days  after  due;  Continental  Casualty  Co.  v.  Owen,  38  Okl.  116, 
131  Pac.  1088,  under  statute,  statements  in  application  for  insurance 
must  be  shown  to  be  willfully  false  in-order  to  avoid  policy,  and  ques- 
tion of  intent  to  deceive  was  for  jury;  Rinker  v.  Aetna  Life  Ins.  Co., 
214  Pa.  St.  612,  64  Atl.  84,  refusing  evidence  of  statements  to  agent 
as  to  surgical  operation  where  agent  wrote  application  which  denied 
operation;  Fidelity  Mut.  Life  Assh.  v.  Harris,  94  Tex.  34,  86  Am.  St. 
Rep.  818,  57  S.  W.  637,  holding  statements  of  insured  concerning  health 
and  medical  treatment  immaterial  in  suit  on  policy  expressly  providing 
against  contract  on  parol;  Mudley  v.  German  etc.  Ins.  Co.,  55  W.  Va. 
350,  351,  47  S.  E.  105,  determining"  effect  of  limitation  of  authority 
of  agent  in  policy  as  notice  where  such  clause  not  read  by  insured; 
Loehr  v.  Supreme  Assembly,  132  Wis.  440,  112  N.  W.  443,  benefit  cer- 
tificate issued  on  false  statement  that  applicant  had  never  had  inflam- 
matory rheumatism  was  void;  McGowan  v.  Supreme  Court  I.  O.  F.,  107 
Wis.  467,  83  N.  W.  777,  holding  erroneous  answers  to  questions  on  de- 
ceased 's  family  history,  thougih  not  intentional,  where  answers  given  and 
accepted  as  part  consideration,  vitiate  policy;  dissenting  opinion  in 
Leisen  v.  St.  Paul  Fire  etc.  Ins.  Co.,  20  N.  D.  335,  30  L.  R.  A.  (N.  S.) 
539,  127  N.  W.  845,  majority  holding  that  error  of  agent  of  insurer  in 
making  out  application,  where  facts  were  correctly  stated  by  applicant, 
was  chargeable  to  insurer;  Mensing  v.  American  Ins.  Co.,  36  Mo.  App. 
607,  following  rule ;  Mutual  Ben.  etc.  Life  Ins.  Co.  v.  Robison,  58  Fed.  730, 
22  L.  R.  A.  331,  7  C.  C.  A.  444,  estopping  insurer  to  dispute  truth  of 
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answer,  which  agent  construed;  Maier  v.  Fidelity  Mnt.  Life  Assn.,  78 
Fed.  671,  24  C.  C.  A.  239,  holding  company  not  estopp^  to  deny  valid- 
ity of  policy;  Hubbard  v.  Mutual  etc.  Life  Assn.,  80  Fed.  685,  parol 
evidence  is  not  admissible  to  dispute  agreement  as  to  agency;  Glover 
V.  National  Fire  Ins.  Co.,  85  Fed.  131,  30  C.  C.  A.  95,  holding  com- 
pany estopped  to  rely  on  misdescription  of  property,  application  being  . 
prepared  by  its  agent;  Brown  v.  United  States  Casualty  Co.,  88  Fed.  41, 
holding  company  bound  only  by  stipulations  in  its  own  substituted  pol- 
icy; United  States  Life  Ins.  Co.  v.  Smith,  92  Fed.  507,  508,  34  C.  C.  A. 
506,  that  local  agent  of  company  advised  the  answer  did  not  bind  com- 
pany; Wheaton  v.  North  British  etc.  Ins.  Co.,  76  Cal.  418,  9  Am.  St. 
Rep.  217,  18  Pac.  760,  where  agent  prepares  statement,  any  misrepre- 
sentation not  known  to  assured  will  not  avoid  policy;  Sun  Fire  Office  v. 
Wich,  6  Colo.  App.  113,  39  Pac.  591,  assured  is  not  relieved  from  con- 
sequences of  a  false  statement,  because  he  was  ignorant  of  contents  of 
application;  Globe  etc.  Ins.  Co.  v.  Duffy,  76  Md.  301,  25  Atl.  228,  if 
assured  had  means  of  discovering  falsehood  of  agent,  he  cannot  recover ; 
Baker  v.  Ohio  etc.  Ins.  Co.,  70  Mich.  206,  207,  14  Am.  St.  Rep.  489,  490, 
38  N.  W.  219,  220,  holding  application  signed  by  agent,  without  knowl- 
edge of  assured,  is  not  binding  on  her;  Robinson  v.  Jarvis,  25  Mo.  App. 
425,  427,  holding  party  is  presumed  to  have  read  written  instrument, 
and  is  bound  by  its  terms;  Froehly  v.  North  etc.  Ins.  Co.,  32  Mo.  App. 
311,  holding  policy  was  void  in  its  inception;  Greenwood  v.  New  York 
Life  Ins.  Co.,  27  Mo.  App.  412,  and  Wolf  v.  Dwelling-house  Ins.  Co., 
75  Mo.  App.  339,  340,  holding  knowledge  of  agent  was  not  a  waiver, 
his  authority  being  limited;  Johnson  v.  Dakota  etc.  Ins.  Co.,  1  N.  D. 
181,  45  N.  W.  804,  holding  that  policy  never  attached;  Pelzer  Mfg.  Co. 
v.  Sun  Fire  Office,  36  S.  C.  270,  15  S.  E.  583,  holding  that  local  agent 
may  waive  limitations;  Fitzmaurice  v.  Mutual  Life  Ins.  Co.,  84  Tex.  65, 
19  S.  W.  302,  holding  binding  effect  of  statements  in  application  not 
avoided  by  fact  that  insured  was  unacquainted  with  them;  King  v.  Cox, 
63  Ark.  211,  37  S.  W.  879,  and  Mutual  Fire  Ins.  Co.  v.  Ward,  95  Va. 
239,  28  S.  E.  211,  holding  company  estopped' by  agent's  knowledge  of 
other  insurance;  Greorgia  etc.  Ins.  Co.  v.  Gk)ode,  95  Va.  758,  30  S.  E. 
369,  holding  forfeiture  imposed  on  account  of  encumbrance  was  waived ; 
Mutual  life  Ins.  Co.  v.  Baker,  10  Tex.  Civ.  App.  520,  31  S.  W.  1073, 
arguendo. 

Distinguished  in  Merchants'  Mut.  Fire  Ins.  Co.  v.  Harris.  51  Colo. 
109,  116  Pac.  148,  condition  in  fire  policy  that  it  should  be  void  if  in- 
terest of  insured  was  other  than  sole  and  unconditional  ownership  is 
not  broken  where  part  of  property  is  covered  by  chattel  mortgage  paid 
before  loss  occurred,  and  agent  of  insurer  was  informed  of  fact;  Paci- 
fic Mut.  life  Ins.  Co.  v.  Van  Fleet,  47  Colo.  406,  407,  409,  411,  107  Pac. 
1090,  1091,  holding  insurance  policy  valid  where  agent  of  inaurer  in- 
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serted  false  statement  in  application  that  insured  had  never  received 
compensation  fgr  injuries  or  sickness,  and  company  received  applica- 
tion and  premium  money,  and  issued  policy;  Prudential  Ins.  Co.  ▼. 
Hummer,  36  Colo.  219,  84  Pac.  64,  in  action  on  life  insurance  policy, 
beneficiary  may  contradict  statements  made  over  her  signature  in  proofs 
of  death  taken  by  company's  agents,  who  solicited  proofs  and  wrote 
statements  therein;  Seisen  v.  St.  Paul  Fire  etc.  Ins.  Co.,  20  N.  D.  324, 
30  L.  B.  A.  (N.  S.)  539,  127  N.  W.  840,  where  agent  of  insurer  makes 
out  application  incorrectly,  though  facts  are  furnished  by  applicant, 
error  is  chargeable  to  insurer;  Leonard  v.  New  England  Mut.  etc.  Ins. 
Co.,  22  R.  I.  522,  48  Atl.  809,  holding  insured  not  defeated  in  suit  on 
policy  by  failure  of  medical  examiner  to  reduce  answers  designed  as 
part  consideration  for  policy  to  writing;  Continental  Ins.  Co.  v.  Cham- 
berlain, 132  U.  S.  309,  33  L.  Ed.  343,  10  Sup.  Ct.  88,  holding  provision 
on  back  of  policy  that  agent  could  waive  none  of  its  terms  did  not 
relieve  company;  Sawyer  v.  Equitable  etc.  Ins.  Co.,  42  Fed.  33,  34,  hold- 
ing company,  where  agent  inserted  false  statement  as  to  income;  Mutual 
etc.  Ins.  Co.  v.  Robison,  54  Fed.  594,  595,  holding  insurance  company 
estopped  to  avoid  the  policy;  Standard  etc.  Ins.  Co.  v.  Fraser,  76  Fed. 
707,  22  C.  C.  A.  499,  statement  in  policy  that  agent  could  not  waive 
its  provisions  did  not  protect  company;  Phoenix  Ins.  Co.  v.  Warttem- 
berg,  79  Fed.  247,  248,  249,  24  C.  C.  A.  547,  holding  company,  though 
agent  inserted  statement  that  there  was  no  encumbrance;  Royal  Neigh- 
bors of  America  v.  Boman,  177  111.  31,  69  Am.  St.  Bep.  203,  52  N.  E. 
265,  holding  false  answers  inserted  by  agent  do  not  avoid  the  policy; 
Marston  v.  Kennebec  etc.  Ins.  Co.,  89  Me.  277,  278,  56  Am.  St.  Bep. 
420,  421,  36  Atl.  392,  393,  estopping  company  from  controverting  state- 
ments written  by  its  agent;  Equitable  Life  Ins.  Co.  v.  Hazlewood,  76 
Tex.  346,  16  Am.  St.  Rep.  899,  7  L.  R.  A.  221,  12  S.  W.  623,  holding 
warranty  did  not  warrant  that  the  examiner  should  correctly  reduce 
the  answers;  New  York  Life  Ins.  Co.  v.  Russell,  77  Fed.  102,  103,  23 
C.  C.  A.  43,  arguendo. 

Effect  of  stipulations  seeking  to  make  agent  of  insurer  agent  of 
assured.    Note,  77  Am.  Dec.  724,  728. 

Waiver  of  stipulations  that  conditions  and  forfeitures  in  insurance 
policies  shall  not  be  waived  or  shall  be  waived  in  writing  only. 
Note,  107  Am.  St.  Bep.  114. 

Duty  of  applicant  for  life  insurance  to  notify  insurer  of  facts  dis- 
covered subsequently  to  application  and  examination.  Note,  16 
Ann.  Gas.  127. 

Insurance  agent  as  agent  of  assured.    Note,  20  L.  B.  A.  279,  286. 

Effect  of  nonwaiver  agreement  on  conditions  existing  at  inception 
of  policy,    l^ote,  13  L.  B.  A.  (N.  S.)  864. 
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Retention  of  policy,  with  annexed  copy  of  application,  Is  approval  of 
statements  therein. 

Approved  in  Mutual  Life  Ins.  Co.  v.  EQlton-Green,  241  U.  S.  624,  60 
L.  Ed.  1211,  36  Sup.  Ct.  676,  person  permitting  application  containing 
material  misrepresentations  to  be  presented  by  agents  to  insurance  com- 
pany, and  accepting  policies  issued  in  reliance  upon  such  statements, 
can  claim  nothing  under  policies;  Mutual  Life  Ins.  Co.  v.  Powell,  217 
Fed.  568,  133  C.  C.  A.  417,  where  insured  makes  false  representations 
in  application,  knowledge  of  medical  examiner  was  not  chargeable  to 
company,  and  x)olicy  was  void ;  Forwood  v.  Prudential  Ins.  Co.,  117  Md. 
259,  261,  83  Atl.  171,  172,  beneficiary  could  not  recover  on  policy  where 
application  contained  false  statements  as  to  use  of  intoxicants,  though 
statements  were  not  originally  placed  there  by  applicant,  but  became 
part  of  contract  by  his  acceptance  of  them;  Christensen  y.  New  York 
Life  Ins.  Co.,  160  Mo.  App.  500,  141  S.  W.  10,  where  insured  surren- 
dered policy  in  consideration  of  cancellation  of-  his  indebtedness  and 
issuance  of  extended  insurance,  representatives,  after  his  death,  could 
not  deny  validity  of  transaction  because  of  improper  application  by 
company  of  net  value  of  policy;  Modem  Woodmen  v.  Angle,  127  Mo. 
App.  112,  116,  104  S.  W.  302,  304,  canceling  benefit  certificate  for  mis- 
representations in  application  prepared  by  medical  examiner  and  signed 
by  insured  without  reading  it ;  State  Mut.  Ins.  Co.  v.  Craig,  27  Okl.  93, 
lU  Pac.  326,  insurance  policy  is  void  for  misrepresentations  as  to  value 
of  property  in  application,  although  estimates  wei^  inserted  by  agent 
of  insurer,  where  statements  were  read  over  to  insured;  Providence  life 
Assur.  Society  v.  Reutlinger,  58  Ark.  544,  25  S.  W.  840,  holder  could 
not  keep  policy  without  approving  action  of  the  agent ;  dissenting  opin- 
ion in  Glens  Falls  Ins.  Co.  v.  Michael,  167  Ind.  699,  8  L.  B.  A.  (N.  S.) 
708,  74  N.  E.  977,  majority  holding  insured  could  recover  on  fire  in- 
surance policy  containing  provision  that  policy  should  be  void  if  in- 
terest of  insured  was  other  than  unconditional  and  sole  ownership  in  fee 
simple,  where  insured  was  ignorant  of  materiality  of  title  and  insurer 
waived  provision. 

Distinguished  in  American  etc.  Ins.  Co.  v.  Bertram,  163  Ind.  57,  64 
L.  B.  A.  936,  70  N.  E.  260,  upholding  right  to  recover  assessnents  paid 
by  assignee  of  policy  taken  out  by  one  not  having  insurable  interest, 
and  bought  on  false  representations  of  assured 's  agent  as  to  its  validity ; 
Parsons,  Rich  &  Co.  v.  Lane,  97  Minn.  120,  106  N.  W.  495,  insurer  is 
not  obliged  to  offer  to  return  premiums  involuntarily  paid  before  notice 
of  fact  that  policy  not  in  force  before  availing  itself  of  its  defense  in 
action  on  policy;  Schuler  v.  Metropolitan  Life  Ins.  Co.,  191  Mo.  App. 
68,  176  S.  W.  278,  where  statute  requires  insurance  company  to  attach 
snbstance  of  application  to  policy,  failure  to  do  so  does  not  invalidate 
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policy,  but  precludes  company  from  introducing  application  to  support 
its  defense  of  misrepresentations  therein. 

Necessity  that  life  insurance  company  in  electing  to  rescind  x)olicy 
on  ground  of  breach  of  warranty  or  false  statement  in  applica- 
tion return  or  offer  to  return  premiums  received.  Note,  Ann. 
Gas.  1914A,  972. 

Retention  of  policy  as  waiver  of  mistake  or  fraud  of  insurer  or 
•  agent.    Note,  67  L.  R.  A.  733,  734,  787. 

Recovery  of  premiums  paid  for  life  insurance.  Note,  4  Ann.  Oas. 
128. 

Miscellaneous.  Cited  in  Fidelity  etc.  Assn.  y.  Harris,  94  Tex.  37, 
86  Am.  St.  Rep.  822,  57  S.  W.  639,  holding  law  of  State  of  incorpora- 
tion of  company  and  payment  of  policy  governs  validity  and  construc- 
tion of  policy. 

« 

117  XT.  8.  636-554,  29  L.  Ed.  964,  6  Sup.  Ot.  934,  YALE  LOOK  MFO.  00.  Y. 
SABQENT. 

Sargent  patent  for  improvement  in  locks  contained  patentable  novelty. 
Approved  in  Rawson  ft  Morrison  Mfg.  Co.  v.  C.  W.  Hunt  Co.,  147 
Fed.  241,  77  C.  C.  A.  381,  construing  and  upholding  Johnson  patent 
No.  642,733,  for  heat  regulator;  National  Cash  Register  Co.  v.  Ameri- 
can Cash  Register  Co.,  53  Fed.  372,  3  C.  C.  A.  569,  and  S.  F.  Heath 
Cycle  Co.  v.  Hay,  ^7  Fed.  249,  so  long  as  a  new  and.  useful  result 
is  produced,  it  does  not  matter  whether  action  of  elements  is  simul- 
taneous or  successive;  Clark  Pomace  Holder  Co.  v.  Ferguson,  119  U.  S. 
338,  30  L.  Ed.  408,  7  Sup.  Ct.  384,  arguendo. 

Right  to  patent  for  new  process.    Note,  20  E.  R.  0.  13S. 

Right  to  make  impracticable  specification  good  by  amendment  or 
disclaimer.    Note,  20  E.  B.  0.  796. 

Patentee  may  recover  Itom  infringer,  loss,  tlirongli  reduction  in  price. 
Item  infringer's  competition. 

Approved  in  Pressed  Prism  Glass  Co.  v.  Continuous  Glass  Prism  Co., 
181  Fed.  166,  owner  of  Ripley  and  Wadsworth  patents  for  making 
pressed  prism  plate  glass  may  recover,  as  damages  for  infringement, 
amount  of  profits  it  would  have  made  on  quantity  of  such  glass  made 
by  defendant  and  amount  lost  on  its  own  sales  by  reduction  in  price 
due  to  competition ;  Kinner  v.  Shepard,  107  Fed.  953,  holding  reduction 
of  prices  and  loss  of  profits  necessitated  by  competition  incident  to 
competition  caused  by  infringement  of  hoop  patent  considered  in  esti- 
mating damage;  Chisholm  v.  Johnson,  106  Fed.  212,  holding  misjoinder 
of  parties  by  joining  owners  of  four  patents  in  suit  for  infringement  of 
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single  patent  for  hulling  green  -peas  not  fatal;  Creaifter  v.  Bowners,  35 
Fed.  208,  following  rule ;  Boesch  v.  Graff,  133  U.  S.  705,  SS  L.  Ed.  791, 
10  Sup.  Ct.  381,  holding  plaintiff  must  furnish  data  as  to  what  extent 
reduction  in  price  was  due  to  defendaiit's  act;  Towle  v.  Park,  48  Fed. 
793,  apply  rule  in  computing  damages  for  sale  of  patent  medicine; 
Tatum  V.  Gregory,  51  Fed.  447,  calculating  damages  on  basis  of  entire 
machine;  Holmes  v.  Truman,  67  Fed.  545,  14  C.  C.  A.  517,  allowing  for 
entire  loss. 

Lost  profits  by  infringement  of  patents,  copyrights,  or  trade- 
marks as  damages.    Note,  51  L.  R.  A.  809,  812,  816. 

Power  of  equity,  upon  enjoining  unfair  competition  or  infringe- 
ment of  trademark,  etc.,  to  require  payment  of  damages  sus- 
tained by  complainant,  as  distinguished  from  profits  realized  by 
defendant.    Note,  21  L.  R.  A.  (N.  S.)  526. 

Right  to  injunction  or  damages  in  an  action  for  infringement  of 
patent.    Note,  20  £.  R.  0.  854. 

Patentee  alone  can  sue  infringer,  tboogh  lie  have  a  partner  in  tlie  manu- 
facture of  the  invention. 

Distinguished  in  Brookfield  v.  Novelty  Glass  Mfg.  Co.,  170  Fed.  961, 
96  C.  C.  'A.  127,  and  Brookfield  v.  Novelty  Glass  Mfg.  Co.,  170  Fed.  831, 
both  holding  owner  of  patent  cannot  recover  from  infringer,  as  dam- 
ages, profits  of  which  corporation  licensee  in  which  he  was  stock- 
holder was  deprived  by  infringement,  where  corporation  is  not  party 
to  suit,  and  terms  of  license  are  not  proved. 

On  suit  for  infringement  of  reissue,  costs  were  equally  divided  wbere 
Judgment  only  on  one  claim  tbereof. 

Approved  in  F.  D.  Cummer  &  Son  Co.  v.  Atlas  Dryer  Co.,  193  Fed. 
998,  113  C.  C.  A.  611,  in  suit  for  infringement,  where  some  claims  are 
invalid  and  others  valid  and  infringed,  complainant  must  disclaim 
invalid  claims  before  taking  injunction  on  valid  claims,  and  neither 
party  recovers  costs  in  court  below;  Page  Mach.  Co.  v.  Dow,  Jones  & 
Co.,  168  Fed.  705,  94  C.  C.  A.  209,  where  defendant  appeals  from 
interlocutory  decree  holding  certain  claims  of  patent  too  broad,  but 
granting  injunction  and  accounting  for  infringement,  appellate  court 
will  not  require  complainant  to  file  disclaimer  until  by  entry  of  final 
decree  he  has  had  opportunity  to  appeal ;  Kittle  v.  Hall,  30  Fed.  240,  al- 
lowing patentee  to  recover  on  valid  claims,  though  he  filed  no 
disclaimer. 

117  U.  a  66^^59,  29  L.  Ed.  952,  6  Sup.  Ct.  846,  YALE  LOCK  MFG.  CO.  v. 

Patent  must  be  limited  to  claim,  and  cannot  be  enlarged  by  other  parts 
of  specifications. 
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Approved  in  Cdhtinental  Paper  Bag  Co.  v.  Eastern  Paper  Bag  Co., 
210  U.  S.  419,  52  L.  Ed.  1128,  28  Sup.  Ct.  748,  nnder  Revised  Statutes, 
section  4888,  claims  measure*  invention,  and  while  inventor  must 
describe  best  mode  of  applying  principle  of  his  invention,  description 
does  not  measure  invention;  Diamond  Patent  Co.  v.  S.  E.  Carr  Co., 
217  Fed.  405,  133  C.  C.  A.  310,  holding  Weber  patent  for  showcase 
made  of  glass  plates  not  anticipated  by  prior  use,  nor  invalid  because 
of  insufficient  description  in  claims;  Horton  Mfg.  Co.  v.  White  Lily 
Mfg.  Co.,  213  Fed.  477,  130  C.  C.  A.  117,  construing  claims  of  Victor 
patent  for  gearing  for  washing-machines  and  holding  patent  valid  and 
infringed;  Santa  Clara  Val.  etc.  Lumber  Co.  v.  Prescott,  102  Fed.  607, 
42  C.  C.  A.  477,  holding  Prescott  patent,  for  bandsaw-mill,  limited  to 
specifications,  not  infringed  by  Wilkin  patent  differing  materially  there- 
from; Bowers  v.  Pacific  Coast  Dredging  etc.  Co.,  99  Fed.  747,  holding 
Bower's  patent,  for  dredging-machine,  infringed  by  Parker  patent 
employing  equivalent  device  for  swinging  dredge-boat;  Johnson  Co. 
V.  Pacifie  Rolling  Mills  Co.,  47  Fed.  589,  and  H.  W.  Johns  Mfg.  Co. 
V.  Robertson,  60  Fed.  906,  limiting  improvement  by  reference  to 
specifications;  Westinghouse  v.  Edison  etc.  Light  Co.,  63  Fed.  592,  11 
C.  C.  A.  342,  matters  incidentally  referred  to  cannot  be  read  into  the 
specifications. 

Sufficiency  of  specification  for  patent.    Note,  20  E.  R.  0.  270. 

Idea  of  changing  mechanical  device,  obvlonB  to  unsUlled  meidianlc,  la 
not  patentable. 

Approved  in  Gardner  v.  Herz,  118  U.  S.  192,  SO  L.  Ed.  163,  6  Sup. 
Ct.  1033,  following  rule;  Clark  Pomace  Holder  Co.  v.  Ferguson,  119 
U.  S.  338,  SO  L.  Ed.  408,  7  Sup.  Ct.  384,  holding  void,  patent  for  im- 
provement in  cheese-formers  for  cider-presses;  Hendy  v.  Miners'  Iron 
Works,  127  U.  S.  376,  S2  L.  Ed.  209,  8  Sup.  Ct.  1278,  holding  there  was 
no  patentable  combination;  Hill  v.  Wooster,  132  U.  S.  701,  SS  L.  Ed. 
506,  10  Sup.  Ct.  231,  dismissing  bill,  because  claims  were  not  patent- 
able; United  States  etc.  Mfg.  Co.  v.  Independent  etc.  Brushing  Co.,  24 
Blatchf.  410,  31  Fed.  79,  holding  patent  for  improvement  in  bungs, 
wanting  in  patentable  novelty;  Cluett  v.  Claflin,  24  Blatchf.  416,  30 
Fed.  924,  holding  void,  patent  for  improved  shirt-bosoms;  Consolidated 
etc.  Jar  Co.  v.  Bellaire  Stamping  Co.,  28  Fed.  94,  holding  void,  patent 
for  improved  mode  of  preventing  corrosion  of  metallic  caps;  Root  v. 
Sontag,  47  Fed.  313,  holding  bill  demurrable  for  want  of  novelty  in 
invention;  Chuse  v.  Ide,  89  Fed.  498,  32  C.  C.  A.  260,  holding  void, 
improvement  in  lubricating  devices. 
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Defense,  neglected  by  defendant  at  trial,  cannot  be  set  np  against  judg- 
ment. 

Approved  in  Union  Pac.  R.  Co.  v.  Mason  City  &  Ft.  Dodge  R.  Co., 
165  Fed.  850,  91  C.  C.  A.  530,  decree  i^anting  Mason  City  Company 
joint  use  of  tracks  of  Union  Pacific  from  Council  Bluffs  to  Omaha  did 
not  limit  such  use  to  transportation  of  through  cars,  and  Mason  City 
Company  could  move  freight-cars  to  and  from  grain-yard  near  Omaha 
constructed  after  decree;  Hellman  v.  Goldstone,  161  Fed.  914,  88 
C.  C.  A.  604,  whether  judgment  against  person  thereafter  adjudged 
bankrupt  is  thereby  discharged  is  properly  raised  by  pleading  discharge 
in  proceeding  to  enforce  judgment,  and  not  by  petition  in  bankruptcy 
court  to  enjoin  enforcement  of  judgment;  St.  Louis  etc.  B.  Co.  v. 
Wabash  B.  Co.,  152  Fed.  861,  81  C.  C.  A.  643,  decree  that  Colorado 
company  should  enjoy  joint  use  of  entire  strip  of  land  within  certain 
limits  and  of  all  tracks,  turntables,  and  terminals  facilities  of  Wabash 
company  on  such  strip  entitled  Colorado  company  to  use  all  sach 
facilities  upon  such  strip,  but  not  to  use  industrial  or  railway  facili- 
ties outside  this  strip;  Glencove  Granite  Co.  v.  City  Trust  etc.  Co.,  ll4 
Fed.  980,  holding  foreign  corporation  defeated  in  suit  on  lien  bond 
for  failure  to  show  right  to  operate  in  State  cannot  sue  in  Federal 
court  showing  right;  McEntire  v.  Williamson,  63  Kan.  281,  65  Pac. 
246,  holding  city  taxpayer  concluded  by  judgment  against  city  on  bond 
coupons  and  mandamus  issued  to  compel  tax  levy  to  question  of  author- 
ity to  levy  tax;  Karrick  v.  Wetmore,  25  App.  D.  C.  424,  in  suit  on 
foreign  judgment  rendered  after  discharge  in  bankruptcy,  discharge 
cannot ^ffoperly  be  pleaded;  Neill  v.  Barbaree,  135  Ga.  773,  70  S.  E.  639, 
trustee  in  bankruptcy  could  intervene  in  State  court  and  contest  valid- 
ity of  mortgages,  and  mortgagees  should  not  be  compelled  to  go  to 
court  of  bankruptcy  to  enforce  liens;  Hershman  v.  Bolster,  220  Mass. 
141,  107  N.  E.  544,  where  discharge  in  bankruptcy  was  not  pleaded  as 
defense  to  action  on  provable  debt,  judgment  recovered,  was  not  sub- 
ject to  collateral  attack  and  vacation  on  ground  of  such  dischai^ge; 
Lane  v.  Holcomb,  182  Mass.  361,  65  N.  E.  794,  holding,  under  Mass. 
Pub.  Stats.,  c.  167,  §  20,  failure  to  set  up  defense  of  bankruptcy  in 
answer  bars  right  to  use  defense  seven  months  after  verdict;  Crocker 
V.  Bergh,  118  Minn.  318,  136  N.  W.  737,  bankrupt  has  right  to  have 
execution,  on  judgment  recovered  against  him  after  filing  petition  in 
bankruptcy  and  before  his  discharge,  enjoined;  Walker  v.  Muir,  194 
N.  Y.  422,  87  N.  E.  681,  judgment  founded  on  debt  provable  in  bank- 
ruptcy  and  included  in  schedule  of  debts  must  be  discharged,  though 
bankrupt  obtained  discharge  pending  action  on  debt;  Case  Mfg.  Co.  v. 
xni— 28 
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Moore,  144  N.  C.  629,  119'Am.  St.  Rep.  983,  10  L.  R.  A,  (N.  S.)  734, 
67  S.  E.  213,  where  three  purchase-money  notes  are  given  for  price 
of  machinery,  counterclaim  pleaded  and  recovered  on  in  action  on  sec- 
ond note  cannot  be  set  up  in  action  on  third  note;  National  Bank  of 
City  of  Brooklyn  v.  Wallis,  59  N.  J.  L.  48,  34  Atl.  984,  and  Mather  v. 
Cincinnati  etc.  Tunnel  Co.,  3  Ohio  C.  C.  289,  both  following  rule;  Scott 
V.  Ellery,  142  U.  S.  384,  35  L.  Ed.  1051,  7  Sup.  Ct.  982,  after  discharge 
in  bankruptcy,  right  to  take  deficiency  decree  was  lost;  United  States 
V.  Wallace,  46  Fed.  571,  holding  party,  by  appearing,  waived  irregulari- 
ties as  to  his  arrest;  Compton  v.  Jesup,  68  Fed.  286,  296,  15  C.  C.  A. 
397,  holding  trustees  could  not  object  to  a  separate  redemption  of  the 
Ohio  division;  Board  of  Commissioners  of  Lake  County  v.  Piatt,  79 
Fed.  572,  25  C.  C.  A.  87,  holding  judgment  is  an  estoppel  as  to  every 
matter  which  might  have  been  offered;  Holt  County  v.  National  Life 
Ins.  Co.,  80  Fed.  689,  25  C.  C.  A.  469,  issuing  mandamus  to  levy  tax 
is  conclusive  on  question  as  to  whether  levy  was  in  excess  of  statutory 
power;  Turner  v.  Hamilton,  88  Fed.  468,  defendant  neglecting  to  plead 
usury  cannot  set  it  up  in  action  on  judgment;  Sullivan  v.  Rabb,  86 
Ala.  440,  5  South.  749,  holding  bankruptcy  proceedings  affect  dissolu- 
tion of  attachment;  Tuttle  v.  Scott,  119  Cal.  589,  51  Pac.  850,  vacating 
judgment  by  default,  to  let  in  defense  of  discharge  in  insolvency; 
Lackey  v.  Steere,  121  III.  603,  605,  2  Am.  St.  Rep.  138,  189,  13  N.  E. 
520,  521,  setting  aside  satisfaction  of  judgment  had  no  effect  on  surety 
not  a  party;  Whyte  v.  McGovern,  51  N.  J.  L.  357,  359,  17  Atl.  958, 
holding  tiebtor  filing  petition  in  bankruptcy  may  allow  suit  to  proceed 
to  judgment,  without  forfeiting  his  right;  McDonald  v.  Davis,  105 
N.  Y.  513,  12  N.  E.  41,  that  defendant  failed  to  avail  himself  of  a 
stay  of  proceedings  does  not  merge  the  debt  in  the  judgment^  Shaw 
V.  Broadbent,  129  N.  Y.  122,  29  N.  E.  240,  holding  effect  of  judgment 
could  not  be  nullified  by  posthumous  production  of  record,  which  might 
have  defeated  claim  if  presented  on  trial;  Zumbro  v.  Stump,  38  W.  Va. 
332,  18  S.  E.  446,  holding  dischai^e  in  bankruptcy  may  be  set  up  in 
State  court  to  stay  proceedings;  dissenting  opinion  in  St.  Louis  etc. 
Ry.  Co.  V.  Jackson,  95  Fed.  571,  37  C.  C.  A.  165,  maintaining  that 
question  of  existence  of  lien  could  not  be  considered. 

Distinguished  in  Boynton  v.  Ball,  121  U,  S.  463,  80  L.  Ed.  985,  7 
Sup.  Ct.  982,  holding  discharge  in  bankruptcy  may  be  set  up  in  State 
court  to  stay  execution,  although  defendant,  before  judgment,  did  not 
ask  for  a  stay  of  proceedings;  Second  Nat.  Bank  v.  Townsend,  114 
Tnd.  535,  17  N.  E.  116,  where  question  was  as  to  right  of  creditor  to 
share  in  distribution  of  trust  fund  in  hands  of  assignee. 

Effect  of  judgment  against  bankrupt.    Note,  2  Am.  St.  Rep.  140. 

Conclusiveness  of  judgment    Note,  23  Am.  St.  Rep.  112. 
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Judicial  notice  of  proceeding  in  other  cases.    Note,  12  Ann.  Oas. 
539. 

What  adjudications  of  State  conrts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  535. 

117  XT.  8.  667-^582,  29  I*.  Ed.  940,  6  Sup.  Ot.  870,  HOBBS  Y.  McLEAN. 

Partners  adTandng  all  money  and  doing  all  work  are  entitled  to  be  re- 
paid before  third  piBOtner's  creditors.. 

Approved  in  Henderson  v.  Ries,  108  Fed.  714,  47  C.  C.  A.  626,  hold- 
ing partner  advancing  money  to  firm  under  provision  of  articles  until 
partnership  earnings  should  justify  repayment  has  equitable  lien  on 
partnership  property  after  debts  paid. 

Agreement  to  pay  into  partnership  expected  government  claim  does  not 
violate  Revised  Statutes,  sections  3477,  3737. 

Approved  in  Thayer  v.  Pressey,  175  Mass.  233,  66  N.  E.  6,  holding 
where  Congress  has  appropriated  sum  to  pay  claim  for  infringement 
of  patent,  assignee  of  such  claim  may  collect  assignment,  being  bind- 
ing inter  partes;  North  Pac.  Lumber  Co.  v.  Spore,  44  Or.  472,  76  Pac. 
894,  determining  sufficiency  of  evidence  of  intention  to  form  partner- 
ship for  government  contract;  Freedman's  Saving  etc.  Co.  v.  Shepherd, 
127  U.  S.  606,  32  L.  Ed.  168,  8  Sup.  Ct.  1256,  upholding  transfer  of 
lease  of  real  estate  from  government;  Burck  v.  Taylor,  162  U.  S.  646, 
649,  38  L.  Ed.  583,  584,  14  Sup.  Ct.  701  (see  dissenting  opinion  in  152 
U.  S.  669,  38  L.  Ed.  591,  14  Sup.  Ct.  709),  holding  party  could  not, 
without  consent  of  State,  transfer  his  contract;  Ball  v.  Halsell,  161 
U.  S.  79,  40  L.  Ed.  624,  16  Sup.  Ct.  656,  holding  contract  would  not 
support  an  action  -by  attorney  for  fee,  where  Confess  had  made  no 
appropriation;  Milliken  v.  Barrow, '65  Fed.  894,  upholding  assignment 
of  contingent  profits  which  party  hopes  to  make. 

Claim  against  United  States  is  the  right  to  demand  money. 
Approved  in  Milliken  v.  Barrow,  65  Fed.  894,  upholding  assignment 
of  contingent  profits  which  party  hopes  to  make;  United  States  v. 
Ferguson,  78  Fed.  105,  24  C.  C.  A.  1,  holding  order  by  prisoner  to  in- 
spector, to  pay  it  to  a  third  person,  was  not  an  assignment  of  a  claim 
against  United  States;  Dulaney  v.  Scudder,  94  Fed.  10,  holding  there 
was  no  claim  against  the  United  States;  Manning  v.  Leighton,  65  Vt. 
94,  24  L.  R.  A.  690,  26  Atl.  260,  holding  that  they  were  claims  against 
the  United  States. 

Revised  Statutes,  sections  3477,  3737,  prohibiting  assignment  of  govern- 
ment claims,  were  for  Its  protection. 

Approved  in  McGowan  v.  Parish,  237  U.  S.  294,  59  L.  Ed.  963,  35 
Sup.  Ct.  543,  where  oflfieers  of  government  find  they  do  not  need  to 
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invoke  Revised  Statutes,  section  3477,  and  are  willing  to  pay  amount 
of  claim  into  court  to  protect  rights  of  person  claiming  interest  in 
warrant,  and  all  parties  consent,  court  may  exercise  equity  jurisdic- 
tion; National  Bank  of  Commerce  v.  Downie,  218  U.  S.  355,  20  Ann. 
Cas.  1116,  54  L.  Ed.  1069,  31  Sup.  Ct.  89,  assignments  of  claims  against 
United  States  made  by  bankrupt  are  null  and  void  not  only  as  to 
United  States,  but  as  to  other  creditors;  Nutt  v.  Knut,  200  U.  S.  20, 
50  L.  Ed.  S6S,  26  Sup.  Ct.  216,  contract  for  prosecution  of  claim 
against  United  States  making  compensation  for  services  lien  on  claim 
is  void;  Hegness  v.  Chilberg,  224  Fed.  34,  139  C.  C.  A.  492,  contract 
of  partnership  to  bid  for  mail  contract  in  name  of  one  partner  and 
to  carry  out  same,  if  obtained,  is  not  invalid  as  assignment  of  claim 
against  United  States  because  of  provision  requiring  indorsement  of 
warrants  to  other  partner;  Tinker  v.  United  States  Fidelity  Btc.  Co., 
169  Fed.  214,  stipulation  in  contract  that  United  States  might  treat 
assignment  as  annulment,  or  might  recognize  it  as  valid,  was  for  bene- 
fit of  government  and  could  not  be  insisted  upon  by  other  parties  in 
interest;  National  Bank  of  Commerce  v.  Downie,  161  Fed.  842,  88 
C.  C.  A.  657,  assignment  by  bankrupt  of  claims  against  United  States 
to  bank  as  collateral  security  for  debt  was  ineffective  and  claims  passed 
to  trustee  in  bankruptcy;  In  re  Wright,  151  Fed.  362,  bankrupt  agent 
of  life  insurance  company  could  assign  commissions  on  renewal 
premiums  to  become  due  after  bankruptcy  on  policies  previously  ob- 
tained and  which  he  had  practically  earned,  and  title  passes  to  trustee 
in  bankruptcy;  Roberts  v.  Consaul,  24  App.  D.  C.  558,  559,.  contract 
employing  attorney  to  prosecute  claim  against  government  upon  con- 
tingent fee  and  stipulating  that  fee  shall  be  lien  upon  proceeds  of  draft 
issued  by  government  in  pa3rment  of  claim  is  not  void  as  assignment 
of  claim  against  government;  Owens  v.  Wilkinson,  20  App.  D.  C.  66, 
agreement  containing  assignment  of  interest  in  claim-  against  govern- 
ment to  attorney  for  services  in  prosecution  of  claim  is  void;  Sanborn 
V.  Maxwell,  18  App.  D.  C.  253,  section  3477,  Revised  Statutes,  will 
not  prevent  court  from  making  orders  to  prevent  person  having  claim 
against  government  from  withdrawing  proceeds  from  reach  of  his  cred- 
itors; United  States  v.  Burgdorf,  13  App.  D.  C.  522,  person  furnish- 
ing labor  ^nd  material  to  contractor  for  public  building  is  entitled  to 
recover  balance  due  him  in  suit  on  bond  against  contractor  and  sureties, 
tliough  his  contract  was  with  contractor  and  third  person,  who  was  not 
party  to  contract  with  government;  Manning  v.  EUicott,  9  App.  D.  C. 
79,  contract  by  sculptor  that,  in  event  of  award  to  him  by  congressional 
commission  for  statute,  he  would  enter  into  contract  with  contractor 
for  erection  of  granite  pedestal,  and  that  contractor  should  be  made 
party  to  contract  between  sculptor  and  commission,  is  valid;  Price  v. 
Forrest,  54  N.  J.  Eq.  687,  35  Atl.  1082,  following  rule;  Price  v.  For- 
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rest,  173  U.  S.  423,  43  L.  EcL  749,  19  Sup.  Ct.  438,  holding  case  was 
not  within  the  prohibition  of  the  statute;  Dulaney  v.  Scudder,  94  Fed. 
9;  36  C.  C.  A.  52,  th€  government  may  elect  to  recognize  the  assign- 
ment; Jemegan  v.  Osbom,  155  Mass.  210,  211,  29  N.  E.  521,  522,  quaere, 
whether  claim  for  loss  sustained  in  rescuing  seamen  is  a  claim  against 
the  United  States;  Forrest  v.  Price,  52  N-  J.  Eq.  28,  29  Atl.  220,  up- 
holding assignment  of  claim,  established  in  obedience  to  an  order  of 
chancery;  York  v.  Conde,  147  N.  Y.  492,  42  N.  E.  195,  after  United 
'States  has  paid  claimant,  assignee  may  enforce  his  right. 

Scope  and  construction  o£.  statute  prohibiting  assignment  of  elaim 
against  United  States.    Note,  20  Ann.  Gas.  1121. 

Contract,  if  open  to  lawful  and  onlawf ol  construction,  former  must  be 
adopted. 

Approved  in  Cooper  v.  Northern  Pac.  Ry.  Co.,  212  Fed.  536,  con- 
struing lease  of  portion  of  raiboad  right  of  way  as  exempting  railroad 
from  liability  from  fire  incident  to  railway  operation  and  not  from  fires 
due  to  violation  of  Montana  code  provision  making  it  duty  of  railroad 
ox)erators  to  keep  rights  of  way  free  from  combustible  material,  and 
lease  was  no  defense  in  action  for  loss  due  to  such  failure;  Delaware 
etc.  R.  Co.  V.  Kutter,  147  Fed.  62,  77  C.  C.  A.  315,  upholding  contract 
between  railroad  and  plaintiff  to  develop  business  of  milk  transporta- 
tion along  road  on  percentage  of  freights;  Jones  v.  Patrick,  140  Fed. 
405,  agreement  to  co-operate  in  finding  purchaser  at  advanced  price 
for  mine  on  which  one  party  had  option,  and  to  divide  profits,  is  not 
contract  for  sale  of  interest  in  lands  within  statute  of  frauds;  In  re 
Goldville  Mfg.  Co.,  123  Fed.  583,  holding  attorney  for  petitioning 
creditors  contesting  validity  of  mortgage,  not  bankrupt's  attorney, 
entitled  to  compensation  where  property  sold  by  court's  order;  Man- 
ning V.  Ellicott,  9  App.  D.  C.  81,  provision  in  agreement  between 
sculptor,  executing  contract  for  government,  and  subcontractor  that  lat- 
ter should  be  made  party  to  contract  with  ^vemment,  is  separable 
and  may  be  rejected,  and  other  provisions  of  agreement  remain  en- 
forceable ;  People  v.  Walsh,  211  N.  Y.  100,  105  N.  E.  139,  contract  con- 
veying right  of  way  for  railroad  bridge  over  land  appropriated  from 
railroad  right  of  way  for  canal  passes  easement,  and  is  not  void  under 
constitutional  provision  forbidding  legislature  to  sell,  lease  or  dispose 
of  canals;  Keady  v.  United  Rys.  Co.,  57  Or.  335,  108  Pac.  199,  holding 
contract  .with  stockholders  individually  to  pay  them  certain  sums  if 
they  would  agree  to  sale  of  corporate  property  not  illegal  as  in  fraud 
of  any  stockholder;  Foard  County  v.  Sandifer,  105  Tex.  424,  151  S.  W. 
524,  contract  by  which  county  listed  school  land  with  broker  for  sale 
at  four  dollars  per  acre  net,  with  five  per  cent  interest  from  date  of 
sale,  price  payable  twenty  years  from  date  of  sale  with  option  of 
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purchase  to  pay  after  ten  years,  fixes  minimum  price  and  provides 
for  compensation  out  of  county  fund,  and  so  construed  is  valid;  Hig- 
gins  V.  Round  Bottom  Coal  etc.  Co.,  63  W.  Vfi.  223,  59  S.  E.  1066, 
'  deed  so  construed  as  to  make  it  valid  and  not  as  vesting  right  upon 
condition  so  remote  as  to  be  obnoxious  to  rule  against  perpetuities; 
Pulp  Wood  Co.  V.  Green  Bay  Paper  etc.  Co.,  157  Wis.  617,  147  N.  W. 
1063,  holding  contracts  for  furnishing  wood  pulp  to  paper-mill  valid, 
and  mere  fact  that  plaintiff  corporation  was  unlawful  combination  in 
restraint  of  trade  would  not  relieve  defendant  corporation  from  pay-* 
ing  for  goods  purchased;  Hicks  Pub.  Co.  v.  Wisconsin  Cent.  Ry.  Co., 
138  Wis.  591,  120  N.  W.  516,  construing  contract  for  advertising  for 
railroad  at  regular  rates  to  amount  of  four  hundred  dollars  in  return 
for  four  hundred  dollars'  worth  of  transportation  valid,  where  adver- 
tising worth  sixteen  hundred  dollars  at  regular  rate  was  given  and 
railroad  furnished  fifty  dollars'  worth  of  addivional  transportation; 
dissenting  opinion  in  Green  v.  Grant,  134  Mich.  472,  96  N.  W.  587, 
majority  holding  agreement  of  debtor  to  pay  five  per  cent  interest  and 
taxes  not  usurious  if  creditor  did  not  know  taxes  would  exceed  two 
per  cent;  United  States  v.  Central  Pac.  R.  R.  Co.,  118  U.  S.  241,  80 
L.  Ed.  175,  6  Sup.  Ct.  1041,  Wiggins  Feny  Co.  v.  Chicago  etc.  Ry.  Co., 
128  Mo.  245,  27  S.  W.  571,  and  Watlers  v.  McGuigan,  72  Wis.  157,  39 
N.  W.  383,  all  following  rule;  Scamans  v.  Knapp  etc.  Co.,  89  Wis. 
182,  46  Am.  St.  Rep.  829,  27  L.  R.  A.  865,  61  N.  W.  760,  and  dissent- 
ing opinion  in  Jones  v.  Williams,  139  Mo.  85,  87  L.  R.  A.  705,  40  S.  W. 
367,  construing  different  contracts;  Gaines  v.  Molen,  30  Fed.  29,  hold- 
ing there  was  no  illegality  of  consideration ;  dissenting  opinion  in  Bart- 
lett  V.  Collins,  109  Wis.  485,  85  N.  W.  706,  majority  holding  in  action 
on  brokerage  contract  for  sale  of  grain  for  future  delivery,  plaintiff 
sustains  burden  of  proving  no  gambling  contract  intended. 

Distinguished  in  Lines  v.  Atlantic  Transport  Co.,  223  Fed.  625,  139 
C.  C.  A.  170,  holding  provision  in  bill  of  lading  that  ship  is  not  ac- 
countable to  any  extent  for  bullion  or  specie,  nor  for  goods  of  any 
description  above  value  of  twenty  pounds,  unless  value  is  stated  and 
extra  freight  paid,  void  and  ambiguous. 

Partner's  promise  to  pay,  out  of  receipts  from  government  claim,  does 
not  bar  promisee's  rights  to  enforce  payment  after  collection. 

Approved  in  Padilla  v.  Padilla,  11  N.  M.  550,  553,  70  Pac-  565,  566, 
where  brother  recovered  judgment  in  own  name  on  Indian  depreda- 
tion claim  for  property  owned  jointly  with  sister,  and  before  judgment 
agreed  to  pay  sister  her  share  of  proceeds,  sister  could  recover  her 
share  of  proceeds. 

Bevised  Statutes,  section  858,  prohibiting  party  testifying  in  action 
a^inst  estate,  does  not  mean  against  deceased's  assignee. 
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Approved  in  Downs  v.  Wall,  176  Fed.  659,  100  C.  C.  A.  209,  Rev. 
Stats.,  §  858,  providing  that  witnesses  are  not  incompetent  for  cer^ 
tain  causes,  and  that  in  other  respects  their  competency  is  governed 
by  State  law,  relates  only  to  competency  of  witnesses,  not  to  admis- 
sibility of  evidence;  Miller  v.  Steele,  153  Fed.  720,  82  C.  C.  A. 
572,  in  snit  in  Federal  court  against  legatee  on  contract  for  services 
rendered  testator  in  his  lifetime,  plaintiff  was  competent  witness  under 
Federal  law;  Smith  v.  Au  Gres  Twp.,  150  Fed.  260,  263,  9  L.  R.  A. 
(N.  S.)  876,  80  C.  C.  A.  146,  under  Rev.  Stats.,  §  858,  witness  may, 
after  death  of  bankrupt,  testify  as  to  admissions  made  by  bankrupt 
concerning  his  estate  while  he  was  owner  thereof;  Shea  v.  McMahon, 
16  App.  D.  C.  84,  in  suit  by  widow  to  enforce  claim  against  deceased 
husband's  estate,  she  is  competent  witness  to  testify  in  her  own  be- 
half as  to  dealings  with  husband  giving  rise  to  claim;  Farmers'  Bank 
V.  Gould,  42  W.  Va.  136,  24  S.  E.  648,  in  suit  by  creditor,  to  set  aside 
deed  for  fraud,  grantee  may  testify,,  though  grantor  be  dead* 

Courts  liave  no  power  to.  supply  omitted  words  in  statute. 

Approved  in  Grace  v.  Collector  of  Customs,  79  Fed.  318,  24  C.  C.  A. 
606,  and  State  v.  Simon,  20  Or.  373,  26  Pac.  173,  both  following  rule; 
Sweet  V.  United  States,  228  Fed.  423,  grant  of  lands  to  Utah  for  school 
purposes  was  not  sale,  and  Federal  laws  reserving  mineral  lands  from 
sale  are  not  applicable  thereto;  Hodges  v.  Dawdy,  104  A^k.  697,  149 
S.  W.  661,  constitutional  amendment  construed  not  to  confer  power 
upon  voters  of  municipality  or  county,  apart  from  other  people  of 
State,  to  initiate  legislation;  Road  Improvement  Dist.  No.  1  v.  Glover, 
89  Ark.  618,  117  S.  W.  545,  act  of  1907,  providing  for  road  improve- 
ment districts,  not  providing  for  assessment  of  lands  benefited,  is  in- 
operative; State  V.  Smith,  56  Or.  29,  107  Pac.  983,  statute  imposing 
penalty  for  assault  and  battery  having  been  repealed,  and  repealing  act 
being  ex  post  facto  and  not  applicable  to  accused,  no  penalty  could  be 
enforced  upon  him  under  either  statute. 

Partner  denying  his  interest  in  recovery,  except  as  creditor,  is  not 
estopped  from  asserting  subsequent  title. 

Approved  in  Crary  v.  Dye,  208  U.  S.  521,  62  L.  Ed.  600,  28  Sup.  Ct. 
360,  person  whose  mining  property  is  sold  under  void  attachment  is  not 
estopped  from  asserting  title  to  property  against  vendee  from  purchaser 
at  sheriff's  sale  by  reason  of  statements  made  to  vendee  prior  to  final 
payment ;  Clark  v.  Lyster,  155  Fed.  522,  84  C.  C.  A.  27,  complainant 
taking  no  part  in  settlement  of  mortgage  debt,  though  receiving  part 
payment  from  proceeds,  is  not  estopped  from  enforcing  his  mortgage 
against  property  for  balance  due  him. 
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Distinguished  in  Foote  v.  Godwin,  42  La.  Ann.  521,  7  So.ath.  845,  hold- 
ing plaintiff's  testimony  alone  wonld  not  sustain  claim,  where  he  had 
previously  testified  that  he  had  no  interest. 

Unsuccessful  litigant  for  trust  fund  la  not  entitled  to  expenses  out  of 
fund. 

Approved  in  Central  Trust  Co.  v.  United  States  light  etc.  Co.,  233 
Fed.  421,  in  creditors'  suit,  court  may  allow  fees  to  complainant's 
counsel  out  of  fund  recovered  or  protected  by  his  exertions;  Buell  v. 
Kanawha  Lumber  Corp.,  201  Fed.  767,  where  proceeds  of  property  were 
insufficient  to  pay  receivers'  certificates,  court  had  no  authority  to  pay 
fees  to  counsel  for  complainant  acting  also,  without  appointment,  as 
counsel  for  receiver,  nor  to  pay  fees  of  special  master;  Gillespie  v.  J.  C. 
Piles  &  Co.,  178  Fed.  892,  44  L.  R.  A.  (N.  S.)  1,  102  C.  C.  A.  120,  ven- 
dors were  entitled  to  recover  proceeds  of  property  from  trustee  in  bank- 
ruptcy, where  insolvent  did  not  iptend  to  pay  for  property  when  he 
bought  it,  and  neither  trustee  nor  his  attorneys  were  entitled  to  com- 
X)ensation  out  of  proceeds  for  services  rendered;  In  re  Halsey  Ele<jtric 
Generator  Co.,  175  Fed.  831,  in  distribution  of  assets  of  bankrupt,  ex- 
pense of  administering  estate  has  priority  over  taxes  under  Bankruptcy 
Act  of  1898,  requiring  court  to  order  trustee  to  pay  taxes  in  advance  of 
dividends;  McCourt  v.  Singers-Bigger,  145  Fed.  114,  7  Ann.  Gas.  287, 
76  C.  C.  A.  73,  stockholders  who  by  suit  in  behalf  of  corporation  re- 
cover sum  wrongfully  diverted  by  officers  are  entitled  to  attorney's  fees 
out  of  such  sum,  but  stockholders  resisting  suit  are  not ;  Lamar  v.  Hall, 
129  Fed.  83,  63  C.  C.  A.  521,  disallowing  fees  of  attorney  for  minority 
stockholders  in  suit,  whereby  suit  by  lien  creditors  alleged  to  be  fraudu- 
lent and  receiver  appointed,  who  sold  property,  and  on  attorney's  mo- 
tion sale  set  aside  and  higher  price  obtained,  fraud  not  being  proven ; 
Gentry  v.  Singleton,  128  Fed.  683,  63  C.  C.  A.  231,  holding  plaintiff's 
right  to  recover  for  cattle  converted  by  defendant  not  contestable  on 
ground  that  plaintiff  and  another  owned  in  partnership  where  latter 
estopped  to  claim;  In  re  Josephson,  121  Fed.  144,  holding,  under  sec- 
tion 21,  Bankruptcy  Act  of  1898,  State  law  governs  comi)etency  of  wit- 
nesses in  bankruptcy  court,  hence  by  Ga.  Code,  §  5269,  trustee  incompe- 
tent; Union  Mortgage  etc.  Co.  v.  Hagood,  98  Fed.  779,  holding  counsel 
appearing  for  parties  intervening  and  unsuccessfully  attacking  validity 
of  mortgage  not  entitled  to  payment  from  foreclosure  proceeds;  Bohrer 
V.  Otterback,  2  App.  D.  C.  80,  holding  fund  was  not  such  trust  fund  as 
that  action  of  petitioner  or  his  clients  contributed  to  its  administra- 
tion foi;  common  benefit,  and  refusing  to  allow  counsel  fees;  Somerset 
Ry.  Co.  V.  Pierce,  98  Me.  531,  57  Atl.  889,  holding  minority  bondholders 
seeking  to  wrest  trust  estate  from  new  corporation  organized  on  fore- 
closure against  old  not  entitled  to  reimbursement  out  of  trust  funds; 
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Fewell  y.  Surety  Co.,  80  Miss.  791,  92  Am.  St.  Bep.  628,  28  South.  756, 
holding  Rev.  Stats.,  §  3737,  prohibiting  assignment  of  government  claims 
inapplicable  to  agreement  between  contractor  and  creditors,  latter  to 
advance  money  and  share  in  contract  price ;  State  v.  Kent,  98  Mo.  App. 
289,  71  S.  W.  1068,  upholding  city  ordinance  prohibiting  assignment 
by  city  employees  of  claims  against  city  for  wages;  Las  Vegas  Ry.  & 
Power  Co.  v.  Trust  Co.,  17  N.  M.  295,  126  Pac.  1011,  minority  stock- 
holders instituting  proceedings  for  vacation  of  foreclosure  decree  and 
for  new  sale  were  not  entitled  to  counsel  fees  out  of  fund ;  Boston  etc. 
Trust  Co.  V.  Adrian  etc.  Water  Works,  47  Fed.  10,  refusing  further 
allowance  to  trustee  for  services;  Jacksonville  etc.  Ry.  Co.  v.  American 
Const.  Co.,  57  Fed.  70,  6  C.  C.  A.  249,  permitting  appeal  from  decree 
allowing  attorney's  fees;  Bound  v.  South  Carolina  Ry.  Co.,  59  Fed.  512, 
charging  coimsel  fees  ux)on  the  proceeds  to  be  appropriated  to  the  pay- 
ment of  the  respective  mortgages ;  Central  Trust  Co.  v.  Condon,  67  Fed. 
Ill,  14  C.  C.  A.  314,  allowing  plaintiffis,  in  creditor's  bill,  for  counsel 
fees;  Barrow  v.  Milliken,  74  Fed.  615,  20  C.  C.  A.  559,  holding  sugar- 
planter  could  pledge  the  bounty  to  become  payable,  before  his  claims 
have  been  allowed;  Burden  etc.  Refining  Co.  v.  Ferris  etc.  Mfg.  Co., 
87  Fed.  812,  allowing  solicitors  out 'of  general  fund  for  work  done  pre- 
vious to  appointment  of  receiver;  Fidelity  etc.  Deposit  Co.  y.  Roanoke 
Iron  Co.,  91  Fed.  21,  holding  brokers  not  entitled  to  deduct  any  sum  * 
for  expenses  in  defending  their  title;  Davis  v.  Bay  State  League,  158 
Mass.  434,  33  N.  £.  591,  allowing  reimbursement  to  one  bringing  suit 
for  benefit  of  all  with  a  common  interest.  • 

Distinguished  in  In  re  Steams  Salt  &  Lumber  Co.,  225  Fed.  5,  in  suit 
setting  aside  preference,  expenses  of  suit  and  attorney's  fees  could  be 
paid  out  of  fund  made  available  to  general  creditors,  notwithstanding 
preferred  creditor  owned  large  majority  of  unsecured  claims ;  Grier  v. 
Union  Nat.  Life  Ins.  Co.,  217  Fed.  294,  costs  of  appeal  from  decree 
of  distribution  of  funds  in  hands  of  receiver  cannot  be  imx)osed  on  fund 
at  instance  of  creditor,  in  absence  of  consent  of  other  general  credi- 
tors; Phinizy  v.  Augusta  etc.  R.  Co.,  98  Fed.  777,  holding  trustees  in 
foreclosure  of  railway  mortgage,  confining  services  to  hiring  counsel, 
entitled  to  small  allowance,  five  thousand  dollars  proportioned  to  ser- 
vice. 

Right  of  statutory  body  at  public  expense  to  oppose  passage  of 
statute  interfering  with  its  purposes.    Note,  16  E.  B.  0.  686. 

117  TT.  S.  582-^91,  29  L.  Ed.  991,  6  Sup.  Ot.  865,  BtTBNES  y.  SOOTT. 

Evidence  to  sliow  promissory  note,  not  such,  but  a  mere  memorandum, 
is  Inadmissible. 

Approved  in  Payne  v.  Mutual  Life  Ins.  Co.,  141  Fed.  345,  72  C.  C.  A. 
487,  determining  bona  fides  of  contract  whereby  premium  note  given 
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insurance  agent  merely  to  increase  apparent  amount  of  his  business; 
Keith  v.  Parker,  115  Fed.  398,  holding  inadmissible  parol  evidence  to 
show  that  payee  and  another  might  pay  themselves  amount  of  note  pay- 
able at  certain  date  from  proceeds  of  mine  as  realized;  Knight  v.  W.  T. 
Walker  Brick  Co.,  23  App.  D.  C.  525,  in  action  on  promissory  note,  oral 
agreement  to  give  future  credit  set  up  in  affidavit  of  defense  will  not 
defeat  judgment  against  defendant  where  he  has  not  pleaded  setoff; 
Metzerott  v.  Ward,  10  App.  D.  C.  526,  one  of  four  makers  of  promis- 
sory note  cannot,  in  absence  of  frauds  show  by  parol  evidence  that  he 
was  to  be  bound  as  indorser  only,  where  there  is  nothing  on  face  of 
note  to  so  indicate;  Wilson  v.  Wilson,  26  Or.  261,  38  Pac.  189,  follow- 
ing rule;  Michels  v.  Olmstead,  157  U.  S.  201,  89  L.  Ed-  672,  15  Sup.  Ct. 
581,  holding  plaintiff  estopped  to  object  that  evidence  was  admissible 
at  law  only;  Sejonour  v.  Malcolm  McDonald  Lumber  Co.,  58  Fed.  961, 
7  C.  C.  A.  593,  rejecting  evidence  of  fraud  in  procuring  an  acceptance; 
Union  Nat.  Bank  v.  German  Ins.  Co.,  71  Fed.  476,  18  C.  C.  A.  203,  parol 
negotiations,  leading  up  to  a  contract  of  insurance,  are  merged ;  Leonard 
V.  Miner,  120  Cal.  406,  52  Pac.  656,  rejecting  parol  evidence  of  limita- 
tion of  liability ;  Godkin  v.  Monahan,  83  Fed.  119,  27  C.  C.  A.  410,  and 
Champion  etc.  Min.  Co.  v.  Bird,  7  Colo.  App.  526,  44  Pac.  765,  reject- 
ing evidence  introduced  to  vary  terms  of  note;  Mcintosh-Huntington 
Co.  V.  Rice,  13  Colo.  App.  393,  58  Pac.  363,  rejecting  parol  testimony 
as  to  history  of  written  agreement;  King  v.  Kilbridge,  58  Conn.  117, 
19  Atl.  520,  holding  there  could  be  no  implication  contrary  to  the  writ- 
ing; White  etc.  Mach.  Co.  v.  Feeley,  72  Conn.  185,  44  Atl.  37,  admit- 
ting evidence  relating  to  condition  upon  which  contract  was  signed; 
Phelps  V.  Abbott,  114  Mich.  88,  72  N.  W.  4,  rejecting  parol  evidence 
of  agreement  of  reduction  to  be  made  if  animal  for  which  note  was 
given  should  prove  barren;  Catlin  v.  Harris,  7  Wash.  546,  35  Pac.  386, 
parol  evidence  is  inadmissible  to  show  note  does  not  represent  the 
amount  due;  Pearce  v.  Strickler,  9  N.  M.  477,  54  Pac.  751,  rejecting 
ex  parte  statement,  made  before  execution  of  note;  dissenting  opinion 
in  Harman  v.  Harman,  70  Fed.  936,  17  C.  C.  A.  479,  majority  admit- 
ting parol  evidence  to  show  entire  contract;  French  v.  French,  133  Fed. 
492,  66  C.  C.  A.  365,  arguendo. 

Distinguished  in  Fidelity  Title  Guaranty  Co.  v.  Ruby,  16  Ariz.  80,  141 
Pac.  119,  where  note  was  given  to  payee  under  agreement  that  it  should 
not  become  effective  until  happening  of  certain  contingency,  but  should 
be  merely  memorandum  of  debt  due  from  maker,  parol  evidence  was 
admissible  to  show  want  of  consideration  and  that  note  had  never  be- 
come effective;  Yocum  v.  Cary,  1  Ind.  Ter.  634,  43  S.  W.  758,  759,  in 
action  on  promissory  note  executed  in  settlement  of  partnership  affairs, 
parol  evidence  was  inadmissible  to  vary  terms  of  written  agreements 
made  on  dissolution  of  partnership;  Burke  v.  Dulaney,  153  U.  S.  232| 
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233,  88  L.  Ed.  700,  14  Sup.  Ct.  817,  admitting  parol  evidence  of  agree- 
ment as  to  when  note  should  become  operative. 

Parol  evidence  as  to  note  or  bill  of  exchange.    Note,  4  E.  R.  0.  207. 

Evidence  of  equitable  defense  to  note^  e.  g.,  partnership  settlement, 
inadmissible  on  plea  at  law. 

Approved  in  Whitcomb  v.  Shnltz,  223  Fed.  275,  138  C.  C.  A.  510,  de- 
fendant in  action  at  law  on  specialty  may  not,  prior  to  enactment  of 
Judicial  Code,  of  1911,  interpose  defense  of  fraudulent  representations; 
Hogg  V.  Maxwell,  218  Fed.  356,  134  C.  C.  A.  164,  wife  induced  to  exe- 
cute separation  agreement  by  husband's  false  representations  as  to 
amount  of  his  income  could  not  sue  for  damages  without  having  separa- 
tion agreement  reformed  or  set  aside;  Standard  Portland  Cement  Corp. 
V.  Evans,  205  Fed.  4,  125  C.  C.  A.  1,  in  action  on  corporate  notes,  de- 
fense that  corporation's  assent  to  execution  was  procured  by  fraud  is 
equitable  and  not  available  at  law;  Murphey  v.  Springs  &  Co.,  200  Fed. 
375,  45  L.  E.  A.  (N.  S.)  539,  118  C.  C.  A.  524,  defense  that  account 
stated  was  based  on  wagering  transaction  presents  legal  bar  and  may 
be  pleaded  in  action  at  law  in  Federal  court;  Crosley  v.  Reynolds,  196 
Fed.  642,  116  C.  €.  A.  314,  in  action  on  note,  plea  of  failure  of  con- 
sideration was  legal,  not  equitable  defense;  Levi  v.  Mathews,  145  Fed. 
154,  76  C.  C.  A.  122,  in  Federal  law  action  to  recover  money  on  con- 
tract, court  cannot  entertain  answer  alleging  fraud  in  procurement  of 
contract;  Chicago  Title  &  Trust  Co.  v.  State  Bank,  121  Fed.  61,  57 
C.  C.  A.  398,  holding,  under  4  Burns'  Supp.  1897,  §  13,  Indiana,  em- 
powering auditor  to  assess  State  bank  stockholders,  plaintiff's  legal 
ownership  sufficient  to  recover  proceeds  of  sale;  Simpson  v.  Ritchie,  110 
Me.  301,  86  Atl.  125,  holding  partners  may  sever  their  interest  by  con- 
tract and  hold  each  other  to  common-law  liability;  Wilson  v.  Wilson, 
26  Or.  260,  38  Pac.  188,  following  rule;  Union  Bank  v.  Crine,  33  Fed. 
811,  and  Seymour  v.  Malcolm  McDonald  Lumber  Co.,  58-  Fed.  962,  7 
C.  C.  A.  593,  holding  court  of  law  could  not  take  cognizance  of  equi- 
table defense. 

Champertoos  contract  cannot  be  set  np  in  bar  of  cause  of  action  to 
which  it  relates. 

Approved  in  United  States  Fire  Escape  Coimterbalance  Co.  v.  Joseph 
Halstcd  Co.,  195  Fed.  299,  assignee  of  patent  under  assignment  in  aid 
of  combination  violative  of  Sherman  Anti-trust  Act,  may  sue  infringer, 
and  latter  cannot  justify  wrongful  acts  by  attacking  assignee  as  unlaw- 
ful combination;  Davis  v.  A.  H.  Reed  Creamery  etc.  Co.,  187  Fed.  158, 
agreement  by  licensee  under  patent  to  pay  expense  of  suit  for  infringe- 
ment and  to  be  reimbursed  from  proceeds  of  suit  or  by  credit  on  royal- 
ties, where  owners  were  without  means  to  conduct  litigation,  is  not 
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cfaampertous ;  Rockwell  v.  Capital  Traction  Co.,  26  App.  D.  C.  117,  hold- 
ing evidence  tending  to  show  that  plaintiff  had  not  furnished  deposit 
for  costs  or  money  tendered  to  defendant  to  repay  that  received  at  time 
of  execution  of  release  was  inadmissible,  and  reversing  directed  verdict 
for  defendant ;  Johnson  v.  Van  Wyck,  4  App.  D.  C.  323,  41  L.  E.  A.  520, 
deed  containing  recitals  showing  scheme  between  claimants  of  real  estate 
and  individual  by  which  latter  undertakes  recovery  for  one-half  of  re- 
covery and  agrees  to  maintain  suits  at  his  own  expense,  is  void;  Seaton 
Mountain  Electric  Light  etc.  Co.  v.  Idaho  Springs  Inv.  Co.,  49  Colo. 
131,  88  L.  R.  A.  (N.  S.)  1078,  111  Pac.  837,  allied  champertous  agree- 
ment of  plaintiff  with  competitor,  whereby  latter  agreed  to  pay  expenses 
of  suit  to  harass  defendants,  cannot  be  set  up  in  this  action;  Galusha 
V.  Wendt,  114  Iowa,  615,  87  N.  W.  518,  holding  defendant  in'  action 
by  county  to  collect  back  taxes  cannot  defend  on  ground  that  contract 
between  county  and  attorneys  to  search  escaped  land  was  champertous; 
Cumberland  Telephone  etc.  Co.  v.  Maxberry,  134  Ky.  647, 121  S.  W.  448, 
agreement  of  plaintiff  with  one  not  his  attorney  to  divide  proceeds  of 
judgment  against  defendant  did  not  deprive  him  of  his  cause  of  action ; 
Prosky  v.  Clark,  32  Nev.  446,  35  L.  R.  A.  (N.  S.)  512,  109  Pac.  794, 
person  sued  on  contract  cannot  complain  that  transfer  by  one  of  plain- 
tiffs with  whom  contract  was  made  of  half  interest  in  contract  to  other 
plaintiff  was  champertous ;  Robertson  v.  Cayard,  111  Tenn.  365,  77  S.  W. 
1058,  on  repeal  of  Act  1821,  c.  66,  relating  to  champertous  contracts, 
existence  of  champertous  contract  did  not  bar  suit  to  which  it  related, 
but  merely  affected  validity  of  agreement;  Potter  v.  Ajax  Min.  Co.,  22 
Utah,  294,  61  Pac.  1004,  holding  maker  of  promissory  note  cannot  void 
liability  therein  because  of  champertous  agreement  between  plaintiff 
and  attorney  to  share  proceeds;  Missouri  etc.  Ry.  Co.  v.  Smith,  60  Ark. 
237,  29  S.  W.  763,  Wehmhoff  v.  Rutherford,  98  Ky.  97,  32  S.  W.  290, 
Euneau  v.  Rieger,  106  Mo.  682,  16  S.  W.  860,  Woods  v.  Walsh,  7  N.  D. 
386,  76  N.  W.  770,  and  Croco  v.  Oregon  etc.  R.  Co.,  18  Utah,  324,  44 
L.  R.  A.  289,  64  Pac.  988,  all  following  rule;  Peck  v.  Heurich,  167  U.  S. 
632,  42  L.  Ed.  305,  17  Sup.  Ct.  930,  holding  deed  would  not  sustain  an 
action  by  grantees  to  recover  part  of  lands  from  third  persons;  Byrne 
V.  Kansas  City  etc.  R.  Co.,  65  Fed.  47,  champertous  agreement  between 
attorney  suing  as  administrator  may  be  pleaded  as  a  ^lefense;  Ross  v. 
Ft.  Wayne,  64  Fed.  1007,  12  C.  C.  A.  627,  one  who,  having  an  interest 
in  subject  matter,  buys  up  interest  of  plaintiff,  is  not  guilty  of  cham- 
perty; The  Clara  A.  Mclntyre,  94  Fed.  667,  holding  vhere  could  be  no 
recovery  on  claim  founded  on  champertous  contract. 

Distinguished  in  Keiper  v.  Miller,  68  Fed.  630,  dismissing  bill  founded 
on  champertous  agreement. 

Contracts  between  attorneys  and  clients.    Note,  83  Am.  St.  Rep. 
174. 
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Champertous  agreement  to  prosecute  as  defense.    Note,  19  Ajul 

Oas.  519. 
Collateral  champerty  as  defense.    Note,  14  L.  R.  A.  785. 
Right  of  third  persons  to  take  advantage  of  champerty.    Note,  85 

L.  B.  A.  (N.  S.)  513. 

117  U.  a  691-600,  29  L.  Ed.  997,  6  Sup.  Ot  877,  NEW  TOBK  BTO.  INS.  OO* 

V.  ABM8TBONO. 

Insurance,  payable  to  legal  representatives,  if  assured  died  before  its 
maturity,  is  assignable,  except  for  i^eculation. 

Approved  in  Grigsby  v.  Russell,  222  U.  S.  157,  Ann.  Oaa.  1913B,  863, 
56  L.  Ed.  137,  32  Sup.  Ct.  58,  assignment  of  valid  insurance  policy  for 
consideration  to  person  having  no  insurable  interest  is  valid,  and  as- 
signee is  entitled  to  proceeds;  Kopetovske  v.  Mutual  Life  Ins.  Co.,  187 
Fed.  501,  503,  111  C.  C.  A.  265,  assignment  of  life  insurance  policies 
to  nephew  associated  in  business  with  insured  and  living  with  him,  but 
not  dependent  upon  him  for  support,  was  valid;  Mutual  Life  Ins.  Co. 
V.  Lane,  151  Fed.  282,  283,  284,  assignment  of  life  insurance  policy  to 
person,  not  relative  or  creditor,  and  having  no  insurable  interest  in  life 
of  insured,  is  invalid;  Brooks  v.  United  States,  146  Fed.  231,  76  C.  C.  A. 
581,  in  prosecution  for  mailing  letters  pursuant  to  fraudulent  scheme, 
letters  other  than  those  in  indictment  are  admissible  as  bearing  on  in- 
tent and  existence  of  scheme;  Gordon  v.  Ware  Nat.  Bank,  132  Fed.  447, 
67  Ik  B.  A.  550,  65  C.  C.  A.  680,  upholding  assignment  to  one  not  hav- 
ing insurable  interest,  of  insurance  policy  sold  under  contract  of  pledge 
by  insured  and  beneficiary;  In  re  SUngluff,  106  Fed.  156,  holding  bank- 
rupt's insurance  policy  payable  to  him  if  he  lived  certain  time  and  on 
death  before  such  time  of  wife  was  property  passing  to  trustees;  Man- 
hattan Life  Ins.  Co.  v.  Hennessy,  99  Fed.  70,  39  C.  C.  A.  625,  holding 
assignee  of  life  policy  on  debtor  as  collateral  on  bankruptcy,  proving 
for  less  than  debt  and  paying  premiums  subsequently,  may  recover 
thereon;  Page  v.  Metropolitan  Life  Ins.  Co.,  98  Ark.  345,  135  S.  W. 
913,  use  of  words  "legal  representatives"  in  life  insurance  policy  did 
not  give  heirs  vested  interest  in  policy  which  would  prevent  assign- 
ment; Matlock  V.  Bledsoe,  77  Ark.  64,  90  S.  W.  849,  administrator  can- 
not attack  intestate's  assignment  of  life  policy  as  in  fraud  of  creditors; 
Waters  v.  Kopp,  34  App.  D.  C.  580,  where  upon  death  of  beneficiary 
in  life  insurance  policy  insured  contracts  with  his  children  to  pay  pre- 
miums and  only  one  child  makes  payments,  assignment  of  policy  to  that 
one  by  insured  is  valid;  Rylander  v.  Allen,  125  Ga.  215,  217,  53  S.  E. 
1036,  1037,  upholding  assignment  of  life  policy  procured  by  insured  to 
one  not  bavins:  insurable  interest;  Davis  v.  Brown,  159  Ind.  647,  65 
N.  E.  909,  upholding  right  of  assignee  in  good  faith  of  life  insurance 
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policy  to  recover  on  death  of  insured;  McQueen  v.  Plasdick-Black  Land 
etc.  Co.,  135  La.  706,  65  South.  903,  presumption  is  that  land  register 
issuing  patent  to  applicant  as  ' '  legal  representative ' '  of  entryman  satis- 

-fied  himself  that  applicant  was  transferee  of  entryman 's  rights;  Coffin 
V.  Ontonagon  Circuit  Judge,  140  Mich.^425,  103  N.  W.  837,  grantee  of 
defendant  in  quieting  title  suit  is  ** representative"  within  Comp.  Laws 
1897,  §  496,  relating  to  substituted  service ;  Prudential  Ins.  Co.  v.  Sursch, 
122  Mich.  438,  81  N.  W.  259,  upholding  assignee's  right  to  proceeds 
of  policy  assigned  with  consent  of  insurer  where  assignee  paid  pre- 
miums thereon;  New  York  Life  Ins.  Co.  v.  Kansas  City  Nat.  Bank,  121 
Mo.  App.  485,  97  S.  W.  196,  holding  '4egal  representatives''  in  life 
insurance  policy  of  unmarried  man  meant  executors  and  administrators, 
not  next  of  kin,  and  policy  was  assignable;  Wells  v.  Rente,  86  Mo.  App. 
268,  holding  term  ''personal  representatives"  in  section  4355,  Rev. 
Stats.  1899,  includes  mortgagee's  remote  grantees;  Mechanics'  Nat. 
Bank  v.  Comins,  72  N.  H.  20,  101  Am.  St.  Rep.  650,  55  Atl.  195,  life 
policy  valid  in  its  inception  is  assignable  to  one  having  no  insurable 
interest  in  life  insured  if  assignment  is  bona  fide  and  not  mere  device 
to  cover  gambling  transaction ;  Hardy  v.  Aetna  Life  Ins.  Co.;  152  N.  C. 
289,  290,  167  S.  E.  768,  holding  assignment  of  life  insurance  policy  to 
person  having  no  insurable  interest  is  valid,  where  assignment  is  made 
in  good  faith  and  not  as  cloak  to  wagering  transaction;  Burdett  v.  Bur- 
dett,  26  Okl.  426,  35  L.  R.  A.  (N.  S.)  964,  109  Pac.  926,  widow  was  en- 
titled, as  dower  right,  to  one-half  proceeds  of  life  insurance  policies 
payable  to  insured  or  to  his  "executors,  administrators  or  assigns"; 
Felts  V.  Boyer,  73  Or.  87,  144  Pac.  421,  in  suit  to  quiet  title,  purchaser 
from  defendants,  after  entry  of  judgment  by  default  on  service  by  pub- 
lication, was  entitled  to  benefit  of  statute  providing  that  defendant 
against  whom  publication  is  ordered,  or  his  representatives,  may,  upon 
good  cause  shown,  be  allowed  to  defend  within  one  year  after  entry  of 
judgment ;  Box  v.  Lanier,  112  Tenn.  401,  64  L.  R.  A.  458,  79  S.  W.  1043, 
where  life  policy  is  payable  to  wife  if  she  survive  assured,  otherwise 
to  his  representatives,  latter  not  entitled  to  proceeds  where  insured 

\ killed  wife;  Meggett  v.  Northwestern  etc.  Life  Ins.  Co.,  138  Wis.  641, 
120  N.  W.  393,  assignment  of  policy  by  beneficiary  with  consent  of 
insured,  where  they  were  jointly  in  control  of  policy,  was  valid;  Canter- 
bury V.  Northwestern  Mut.  Life  Ins.  Co.,  124  Wis.  188,  193,  102  N.  W. 
1102,  1104,  where  husband's  policy  on  his  life  was  payable  to  wife  or 
her  administrators  and  assigns,  assignment  by  husband  and  wife  with 
insurer's  consent  valid;  Croswell  v.  Connecticut  Indemnity  Assn.,  51 
S.  C.  108,  28  S.  E.  202,  Fitzpatrick  v.  Hartford  etc.  Ins.  Co.,  56  Conn. 
133,  7  Am.  St.  Rep.  295,  13  Atl.  677,  all  following  rule ;  Amick  v.  But- 
ler, 111  Ind.  582,  60  Am.  St.  Rep.  725,  12  N.  E.  520,  holding  creditor 
has  insurable  interest  in  life  of  debtor;  Carpenter  v.  Kuapp,  101  Iowa, 
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728,  38  L.  B.  A.  183,  70  N.  W.  767,  holdinpr  beneficiary  has  no  asi^ign- 
able  interest  while  assured  is  living;  Hays  v.  Lapeyre,  48  La.  Ann.  755, 
35  L.  B.  A.  652,  19  South.  824  (sec  dissenting  opinion  in  48  La.  Ann. 
757,  35  L.  R.  A.  653,  19  South.  825,  holding  policy  was  assignable; 
Robinson  v.  Hurst,  78  Md.  71,  44  Am.  St.  Rep.  272,  20  L.  R.  A.  764,  26 
Atl.  959,  holding  life  insurance  could  be  assigned  to  creditor;  Ewing 
V.  Shannahan,  113  Mo.  194,  20  S.  W.  1067,  construing  "legal  represen- 
tatives" to  mean  heirs  of  donor;  Roller  v.  Moore,  86  Va.  517,  6  L.  R.  A. 
139,  10  S.  E.  243,  holding  that  assignment  stood  as  security  for  ad- 
vances made;  Heusner  v.  Mut.  Life  Ins.  Co.,  47  Mo.  App.  343,  holding 
invalid,  assignment  of  policy  for  speculative  purposes. 

Distinguished  in  Russell  v.  Grigsby,  168  Fed.  582,  583,  94  C.  C.  A.  61, 
holding  assig^iment  of  life  insurance  policy  to  person  having  no  insur- 
able interest  is  void,  and  assignee  is  entitled  to  receive  from  proceeds 
only  amount  paid  for  premiums;  Union  etc.  Ins.  Co.  v.  Woods,  11  Ind. 
App.  343,  37  N.  E.  182,  holding  wife  had  contingent  interest  during 
life  of  husband ;  dissenting  opinion  in  Box  v!  Lanier,  112  Tenn.  422,  427, 
429,  430,  64  L.  R.  A.  458,  79  S.  W.  1049,  1050,  1051,  majority  holding 
where  policy  payable  to  wife  if  she  survives  assured,  otherwise  to  his 
representative,  latter  not  entitled  to  proceeds  where  insured  killed  wife; 
dissenting  opinion  in  Canterbury  v.  Northwestern  Mut.  Life  Ins.  Co., 
124  Wis.  200,  102  N.  W.  1107,  majority  holding  where  policy  payable 
to  insured's  wife  or  administrators  or  assigns,  is  assigned  by  insured 
and  wife,  assignment  is  valid. 

Insurable  interest  of  assignee  of  life  x>olicy.    Note,  68  Am.  Rep. 
856. 

Assignment  of  life  insurance  policies.    Note,  87  Am.  St.  Rep.  507. 

Right  of  insured  to  assign  policy  of  life  insurance  to  one  having 
no  insurable  interest.    Notes,  5  Ann.  Oas.  861 ;  12  Ann.  Cas.  687. 

Validity  of  assignment  to  one  without  insurable  interest  in  life. 

Note,  6  L.  R.  A.  (N.  8.)  130. 
Validity  of  assignment  of  interest  in  life  insurance  to  one  paying 

premiums.    Note,  3  L.  R.  A.  (N.  S.)  936,  948. 
Meaning  of  term   "legal  representatives''   as  used  to  designate 

beneficiaries  in  insurance.    Note,  21  Ann.  Cas.  1271. 
Who  are  ''legal  representatives"  within  life  policies.    Note,   30 

L.  R.  A.  610. 
Insurable  interest  in  life.    Note,  13  E.  R.  0.  897. 

Eyidence  Is  admissible  that  assignee  of  policy  felonlonsly  caused  as- 
lured's  deatli. 

Approved  in  Packer  v.  United  States,  106  Fed.  909,  46  C.  C.  A.  36, 
holding  in  prosecution  under  Rev.  Stats.,  §  5480|  for  using  mails  to 
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defi:atid;  evidence  of  similar  transaction  a  year  prior  to  acts  charged 
admissible ;  Metropolitan  Life  Ins.  Co.  v.  Shane,  98  Ark.  138,  136  S.  W. 
839,  in  action  on  life  insurance  policy,  where  beneficiary,  who  was 
wife  of  insured,  killed  him  and  then  herself,  administrator  of  bene- 
ficiary, is  not  entitled  to  proceeds  of  policy ;  Wall  v.  Pf anschmidt,  265 
lU.  185,  187,  L.  R.  A.  1915C,  528,  106  N.  E.  787,  under  provisions  of 
State  Constitution  and  statutes,  heir  murdering  ancestor  does  not 
forfeit  estate;  Board  of  Commrs.  of  Clinton  Co.  v.  Davis,  162  Ind. 
67,  64  L.  R.  A.  942,  69  N.  E.  683,  under  statute  providing  for  reward 
of  one  furnishing  evidence  of  election  bribery,  neither  vote  buyer  nor 
vote  seller  entitled  to  reward;  McAllister  v.  Fair,  72  Kan.  537,  3 
L.  R.  A.  (N.  S.)  726,  84  Pac.  113,  husband  may  inherit  from  wife 
though  he  killed  her  to  acquire  her  property;  Phillips  v.  Chase,  203 
Mass.  565,  566,  17  Ann.  Oaa.  544,  30  L.  R.  A.  159,  89  N.  E.  1052, 
1053,  decree  of  adoption  by  wife  of  her  husband's  child  by  former  wife 
may  be  set  aside  for  undue  influence  of  husband,  at  suit  of  wife's 
heirs  after  death  of  both  wife  and  child;  Courtemanche  v.  Supreme 
Court  I.  0.  F.,  136  Mich.  36,  64  L.  R.  A.  668,  98  N.  W.  752,  where 
death  caused  by  voluntary  taking  of  poison  to  frighten  wife  into 
giving  insured  money  but  not  with  intent  to  cause  death,  recovery 
may  be  had  on  policy  excepting  assurance  against  self-destruction; 
Boyd  V.  Boyd,  164  N.  Y.  242,  58  N.  E.  121,  holding  erroneous  exclu- 
sion of  paper  purporting  to  be  assignment  in  blank  by  deceased  of 
certificate  of  redemption  attested  and  signed  same  as  alleged  forgery; 
Fihnore  v.  Metropolitan  Life  Ins.  Co.,  82  Ohio  St.  214,  137  Am.  St 
R^.  778,  28  L.  R.  A.  (N.  S.)  675,  92  N.  E.  27,  beneficiary  murdering 
insured  cannot  recover  on  life  insurance  policy;  Box  v.  Lanier,  112 
Tenn.  411,  64  L.  R.  A.  458,  79  S.  W.  1046,  where  life  policy  payable 
to  wife  if  she  survives  assured,  otherwise  to  his  representatives,  latter 
not  entitled  to  proceeds  where  .insured  killed  wife;  Rittcr  v.  Mutual 
Life  Ins.  Co.,  169  U.  S.  166,  42  L.  Ed.  699,  18  Sup.  Ct.  306  (affirming 
70  Fed.  958,  42  L.  R.  A.  586,  17  C.  C.  A.  537),  holding  representatives 
of  person  killing  himself  could  not  recover  the  insurance;  Holdon  v. 
Ancient  Order,  159  111.  622,  50  Am.  St.  Rep.  183,  31  L.  R.  A.  69,  43 
N.  E.  773,  killing  of  insured  by  insane  beneficiary  does  not  defeat 
right  of  recovery;  Murphy  v.  Red,  64  Miss,  619,  1  South.  763,  allowing 
assignee,  having  no  insurable  interest  in  assured,  to  recover  on  policy; 
State  V.  Hope,  100  Mo.  359,  8  L.  R.  A.  613,  13  S.  W.  493,  upholding 
statute  permitting  verdict  of  jury  in  criminal  cause  to  be  received  in 
voluntary  absence  of  accused;  Shellcnberger  v.  Ransom,  31  Neb.  72, 
28  Am.  St.  Rep.  507,  10  L.  R.  A.  813,  47  N.  W.  703,  holding  heir,  mur- 
dering decedent,  did  not  take  estate;  Shellcnberger  v.  Ransom,  41  Neb. 
637,  639,  645,  646,  25L.  R.  A.  571, 574, 576,  59  N.  W.  937,  939,  940,  hold- 
ing heir  murdering  decedent  inherited  estate;  Riggs  v.  Palmer,  115  N.  Y. 
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612,  12  Am.  St.  Bep.  823,  5  L.  E.  A.  347,  22  N.  E.  190,  depriving  bene- 
ficiary, murdering  testator,  of  his  rights  under  the  will;  Carpenter's 
Estate  V.  Carpenter's  Appeal,  170  Pa.  St.  211,  50  Am.  St.  Rep.  769, 
29  L.  R.  A.  149,  32  Atl.  638,  holding  parricide  has  right  to  inherit 
his  father's  estate ;  Roller  v.  Moore,  86  Va.  519,  6  L.  R.  A.  140,  10  S.  E. 
243,  holding  that  assignment  stood  as  security  for  advances  made. 

Succession  by  murdered  to  property  of  victim.    Note,  2  Aim.  Oai. 
659. 

Effect  of  homicide  on  devolution  of  property.    Note,  3  L.  Ri  A, 
(N.  S.)  727. 

It  may  Im  shown  that  assignee,  at  same  time,  fraudulently  procured 
other  Insurance  on  deceased. 

Approved  in  Warden  v.  United  States,  204  Fed.  5,  122  C.  C.  A.  315, 
in  prosecution  for  conspiracy  to  defraud  government  of  public  lands 
under  Timber  and  Stone  Act  by  means  of  alleged  prior  agreements 
with  entrymen,  assertions  of  entrymen  that  purchases  were  not  made 
for  anyone  else  were  admissible;  Sapir  v.  United  States,  174  Fed.  221, 
98  C.  C.  A.  227,  in  prosecution  for  receiving  property  stolen  from 
navy-yard,  evidence  is  admissible  to  show  that  defendant  had  received 
and  purchased  articles  of  same  character  stolen  from  such  navy- 
yard  at  other  times;  Exchange  Bank  v.  Moss,  149  Fed.  344,  admitting 
evidence  of  acts  of  cashier  of  defendant  bank  in  respect  to  similar 
transactions,  in  action  to  recover  money  obtained  by  conspiracy  to 
defraud  by  means  of  fake  footrace;  Olson  v.  United  States,  133  Fed. 
854,  67  C.  C.  A.  21,  under  indictment  for  conspiracy  to  defraud  gov- 
ernment of  lands  by  illegal  entry  by  person  named  for  defendant's 
benefit,  evidence  that  defendants  induced  others  to  enter  other  lands 
under  similar  circumstances  is  admissible;  McCauley  v.  Custer,  93 
Kan.  32,  143- Pac.  490,  where  person  claims  to  be  injured  by  contract 
procured  through  fraudulent  representations,  it  is  competent  to  show 
that  same  party  made  like  representations  about  same  time  to  other 
parties;  Stouffer  v.  Alford,  114  Md.  119,  78  Atl.  391,  in  action  on 
draft  accepted  for  price  of  goods  bought  by  acceptor,  defense  of 
fraud  could  be  established  by  acts  of  agents  of  sellers  toward  third 
persons;  Paquette  v.  Prudential  Ins,  Co.,  193  Mass.  222,  79  N.  E.  252, 
where  insurer  claimed  fraudulent  conspiracy  to  obtain  insurance,  ques- 
tion and  answer  not  in  application  could  not  be  proved  to  show  fraud, 
prior  to  introduction  of  evidence  to  establish  conspiracy;  Elliott  ▼. 
Des  Moines  Life  Assn.,  163  Mo.  150,  63  S.  W.  404,  holding  erroneous 
exclusion  of  letters  of  insured  immediately  prior  to  suicide  urging 
other  insurance  companies  to  insure,  such  showing  fraudulent  intent 
to  suicide;  Comstock  v.  Kirwin,  57  Neb.  5,  holding  clerk  of  one  court 
XOI— 29 
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has  no  authority  to  authenticate  records  of  another  court  to  render 
same  admissible  in  evidence;  Guild  v.  More,  32  N.  D.  458,  155  N.  W. 
51,  where  issue  was  whether  defendant  misrepresented  material  facts 
to  induce  plaintiff  to  purchase  newspaper,  evidence  that  former  vendee 
had  rescinded  contract  of  purchase  upon  investigation  showing  paper 
had  been  operated  at  loss  of  eleven  thousand  dollars  made  good  by 
defendant  was  admissible;  Territory  v.  West,  14  N.  M.  558,  99  Pac. 
347,  where  accused  is  on  trial  for  larceny  of  horse  and  evidence  dis- 
closes systematic  purpose  of  accused  and  accomplices  to  steal  and  sell 
horses,  evidence  of  actions  of  parties  in  stealing  and  selling  horses  at 
different  times  was  competent  to  show  knowledge  and  intent  of  ac- 
cused as  to  horse  found  in  his  possession;  Palatine  Ins.  Co.  v.  Santa 
Fe  Mercantile  Co.,  13  N.  M.  254,  82  Pac.  365,  where  conversation  as 
to  financial  difficulties  occurred  two  and  one-half  years  before  fire, 
and  former  fire  one  and  one-half  years  before,  and  there  was  no  proof 
that  first  fire  was  incendiary,  or  that  insurance  was  increased  in  ex- 
cess of  insurable  interest,  evidence  of  these  facts  is  irrelevant  to  show 
that  plaintiff  caused  second  fire;  Yakima  Valley  Bank  v.  McAllister, 
37  Wash.  573,  107  Am.  St.  Rep.  823,  79  Pac.  1122,  where  in  action 
against  indorser  defendant  alleges  indorsement  procured  by  fraud, 
evidence  of  similar  frauds  on  others  is  admissible;  Whitmore  v.  Su- 
preme Lode,  100  Mo.  48,  13  S.  W.  497,  following  rule ;  Fifth  Nat.  Bank 
V.  New  York  etc.  Ry.  Co.,  24  Blatchf.  91,  28  Fed.  232,  admitting  evi- 
dence of  damage  accruing  after  commencement  of  action;  Penn  Mutual 
Life  Ins.  Co.  v.  Merchants'  etc.  Trust  Co.,  72  Fed.  423,  38  L.  B.  A.  59, 
19  C.  C.  A.  286,  admitting  evidence  of  false  statements  made  in  other 
applications;  Gardner  v.  Meeker,  169  111.  44,  48  N.  E.  308,  admitting 
evidence  of  similar  acts  for  three  months  after  the  transaction;  Cox 
Shoe  Co.  V.  Adams,  105  Iowa,  413,  75  N.  W.  319,  knowledge  of  dealer 
that  false  ratings  were  given  him  by  commercial  agencies  was  admis- 
sible to  show  fraudulent  intent;  Wilkinson  v.  Dodd,  42  N.  J.  Eq.  248, 
7  Atl.  334,  holding  charges  showing  unlawful  management  of  institu- 
tion prior  to  time  of  act  were  pertinent;  Continental  Ins.  Co.  v.  Penn- 
sylvania Ins.  Co.,  51  Fed.  888,  2  C.  C.  A.  535,  Mudsill  Min.  Co.  v. 
Watrous,  61  Fed.  180,  9  C.  C.  A.  415,  Harrison  v.  Hawley,  7  Tex.  Civ. 
App.  312,  26  S.  W.  766,  and  Piedmont  Bank  v.  Hatcher,  94  Va.  231, 
26  S.  E.  506,  admitting  evidence  of  other  like  frauds;  New  York  Life 
Ins.  Co.  V.  Davis,  96  Va.  739,  741,  44  L.  E.  A.  306,  32  S*  E.  475,  476, 
limiting  assignee's  recovery  to  amount  advanced;  dissenting  opinion  in 
United  States  v.  Budd,  144  U.  S.  170,  36  L.  Ed.  389,  12  Sup.  Ct.  580, 
majority  upholding  transfer  of  timber  lands;  Hannig  v.  MuUer,  82 
Wis.  242,  52  N.  W.  100,  arguendo. 

Distinguished  in  Vplunteer  State  Life  Ins.  Co.  v.  Buchannan,  10  Ga. 
App.  259,  73  S.  E.  604,  testimony  of  agent  of  company  that  he  dis- 
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approved  policy  as  wagering  contract,  and  that  in  town  where  insured 
lived  there  was  great  deal  of  speculation  in  insurance  policies,  was 
properly  excluded;  Busby  v.  State,  51  Tex.  Cr.  309,  103  S.  W.  649, 
reversing  conviction  for  embezzlement  of  State  funds  by  employee 
for  error  in  admitting  in  evidence  judgment  for  State  in  civil  action 
against  accused  and  bondsmen,  especially  where  court  led  jury  to 
believe  judgment  was  conclusive  evidence  of  defalcation. 

Rules  for  interpretation  of  statute.    Note,  14  E.  B.  0.  833. 

Miscellaneous.  Cited  in  Burt  v.  Union  Cent.  life  Ins.  Co.,  187  U.  8. 
366,  47  L.  Ed.  219,  23  Sup.  Ct.  140,  holding  policy  of  life  insurance 
does  not  insure  against  legal  execution  of  insured  for  murder;  Schmidt 
▼.  Northern  Life  Assn.,  112  Iowa,  44,  83  N.  W.  801, 'holding  bene- 
ficiary in  benefit  certificate  murdering  assured  forfeited  all  rights 
thereunder;  Campbell  v.  Supreme  Conclave  Heptasophs,  66  N.  J.  L. 
280,  49  Atl.  552,  holding  where  not  so  provided  expressly,  suicide  will 
not  defeat  policy  where  policy  not  procured  with  view  to  suicide. 

117  XT.  S.  601-602,  29  L.  Ed.  806,  6  Sup.  Gt.  1190,  EXPRESS  OASE& 

Not  cited. 

117   XT.    S.    602-611,    29   L.   Ed.    1000,   6   Sup.    Ot.    911,    ATiABAMA    vi. 
MONTAaXJE. 

Bailroad  mortgage  of  enumerated  and  ''all  other  property*'  held,  ejii»- 
dem  generis,  not  to  include  certain  town  lots. 

Approved  in  District  of  Columbia  v.  Renter,  15  App.  D.  C.  240,  act 
of  Congress  prohibiting  sale  or  delivery  of  intoxicating  liquors  on  Sun- 
-day  by  makers,  brewers  and  distillers  did  not  repeal  provision  of  act 
allowing  hotels  to  sell  liquors  to  bona  fide  guests;  Tishomingo  Inst.  v. 
Allen,  76  Miss.  132,  23  South.  959,  holding  intent  was  to  assign  all 
property  of  every  kind;  Wilson  v.  Beckwith,  117  Mo.  78,  22  S.  W. 
643,  holding  lien  did  not  include  railroad  lands,  since  they  were  not 
appurtenant  to  road;  dissenting  opinion  in  Hills  v.  Joseph,  229  Fed. 
871,  majority  holding  that  householder  not  possessing  enumerated  ani- 
mals in  exemption  clause  could  select  in  lieu  thereof  merchandise  from 
his  stock  in  trade,  not  exceeding  prescribed  value;  dissenting  opinion 
in  St.  Paul  Fire  etc.  Ins.  Co.  v.  Penman,  151  Fed.  970,  81  C.  C.  A.  151, 
majority  holding  provision  of  fire  policy  making  it  void  if  insured 
kept  on  premises  benzine,  dynamite,  gasoline  or  other  explosives  must 
be  construed  to  include  blasting  powder. 

Conve3dng   and   encumbering  property   by   a  general    description. 
Note,  66  Am.  St.  B^.  60. 
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117   U.    8.    611-612»    29   Ii.   Ed.    1003^    0    Sap.   Ot.   914,    ATiABAMA    YW 
MOKTAOUE. 

Not  cited. 

117  XT.  a  612-615,  29  It.  Sd.  1006,  6  Snp.  Ot  922,  8TEWAST  T.  VIBGINIA. 

Virginia,  proceeding  to.  establish  State  coupons  as  tender,  is  not  suit 
arising  under  Federal  law. 

Approved  in  Rosenbaom  v.  Board  of  Supervisors,  11  Sawy.  623,  28 
Fed.  225,  holding  suit  for  mandamus  not  removable;  McCuUough  v. 
Virginia,  172  U.  S.  106,  43  L.  Ed.  382,  19  Sup.  Gt.  135,  arguendo. 


117  XT.  S.  615-617,  29  L.  Ed.  1007,  6  Sup.  Gt.  922,  CAHFBELIi  Y.  DISTBIOZ 
OF  COLUMBIA, 

Not  cited. 

117  U.  S.  617-621,  29  L.  Ed.  lOOi,  6  Sup.  Ct  917,  LONO  T.  BTJUaABlX 

Bankruptcy  of  debtor  does  not  affect  lien  of  secured  creditor  wbo  does 
not  prove  debt. 

Approved  in  Paxton  v.  Scott,  66  Neb.  387,  92  N.  W.  612,  following 
rule;  Broach  v.  Powell,  79  Ga.  82,  3  S.  E.  765,  that  mortgage  is  sub- 
ject to  be  administered  in  bankruptcy  will  not  defeat  right  of  fore- 
closure. 

Bankruptcy — ^Effect  of  discharge   on   real  property   liens.    Note, 
42  L.  B.  A.  (N.  S.)  295,  297. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  535. 

117  XT.  &  621-633,  29  L.  Ed.  946,  6  Sup.  Ot.  884,  DISTRICT  OF  OOItUMBIA 
V.  McEIiIJ(H)TT. 

Quaere,  whether  county  road  supervisor  and  laborer  are  coservants. 

Approved  in  District  of  Columbia  v.  Woodbury,  136  U.  S.  457,  84 

L.  Ed.  475,  10  Sup.  Ct.  993,  holding  District  of  Columbia  liable  for 

injuries  due  to  defective  streets;  Sullivan  v.  City  of  Helena,  10  Mont. 

144,  25  Pac.  96,  following  territorial  decisions  as  to  municipal  liability. 

After  instruction  that  supervisor's  negligence  was  risk  laborer  assumed, 
it  is  error  to  instruct  what  would  relieve  supervisor  of  imputation  of  ne^^- 
gence. 

Approved  in  Herman  v.  Campbell,  56  Fed.  1014,  6  C.  C.  A.  229, 
holding  subsequent  submission  of  case  to  jury  was  reversible  error. 

Laborer  threatened  by  cave-in  must  use  due  care,  irrespective  of  warn- 
ing to  overseer. 
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Approved  in  Walker  v.  Scott,  67  Kan.  818,  64  Pac.  616,  and  Neeley 
V.  Sonthwcstern  etc.  Oil  Co.,  13  Okl.  368,  64  L.  B.  A.  146,  75  Pac.  541, 
both  reaffirming  rule;  H.  D.  Williams  Cooperage  Co.  v.  Headrick,  159 
Fed.  682,  86  C.  C.  A.  548,  servant  guilty  of  contributory  negligence 
could  not  recover  for  injury  caused  by  exposed  machinery,  though  mas- 
ter had  promised  to  remedy  conditions;  Crosby  v.  Cuba  R.  Co.,  158 
Fed.  151,  holding  engineer  injured  by  bursting  of  pulley  of  defective 
engine  employer  had  promised  but  failed  to  repair,  not  negligent,  and 
entitled  to  recover ;  Southern  Ry.  Co.  v.  Carr,  153  Fed.  Ill,  82  C.  C.  A. 
240,  where  eaves  of  house  had  projected  over  spur-track  for  fifteen 
years,  and  brakeman  in  exercise  of  ordinary  care  could  manipulate 
brakes  without  danger  from  eaves,  plaintiff  knowing  condition  of 
eaves,  assumed  risk;  Crookston  Lumber  Co.  ▼.  Boutin,  149  Fed.  683, 
684,  79  C.  C.  A.  368,  holding  decedent  guilty  of  contributory  n^ligence 
where  he  gave  notice  to  master  of  defect  in  log  carriage  and  superin- 
tendent promised  to  repair;  Bell  Telephone  Co.  v.  Detharding,  148  Fed. 
374,  78  C.  C.  A.  185,  telephone  company  not  liable  for  injuries  to 
''trouble  finder"  sent  to  investigate  trouble  and  injured  by  shock 
caused  by  crossing  of  electric  wires;  Cincinnati  etc.  Ry.  Co.  v.  Robert- 
son, 139  Fed.  524,  71  C.  C.  A.  335,  determining  what  is  reasonable 
time  to  repair  machinery  after  complaint  of  employee  and  promise  of 
foreman  to  repair;  St.  Louis  Cordage  Co.  ▼.  Miller,  126  Fed.  498,  63 
L.  B.  A.  551,  61  C.  C.  A.  477,  holding  girl  injured  by  crushing  hands 
in  uncovered  cogs  of  forming-machine  barred  from  recovery  by  negli- 
gence in  using  machine  in  such  condition;  Roccia  ▼.  Black  Diamond 
Coal  Min.  Co.,  121  Fed.  452,  57  C.  C.  A.  567,  sustaining  in  action  for 
injuries  received  by  experienced  miner,  instruction  that  if  danger  was 
obvious  to  prudent  man  plaintiff  by  working  contributorily  negligent; 
Mason  ft  O.  R.  Co.  v.  Yockey,  103  Fed.  269,  43  C.  C.  A.  228,  holding 
where  steam  escaped  from  defective  valve  and  formed  ice  on  cab  apron, 
on  which  fireman  slipped,  question  of  contributory  n^ligence  for  jury; 
Begenish  v.  Gates,  2  Alaska,  515,  where  mine  employee  managing 
bucket  used  in  hoisting  gravel  notified  foreman  of  defects  in  cable  but 
continued  to  work,  he  is  negligent  in  not  stoping  engine  to  fix  rope 
but  attempting  to  do  so  while  running;  Mugford  v.  Atlantic,  Gulf  8s 
Pacific  Co.,  7  Cal.  App.  677,  95  Pac.  676,  holding  experienced  ship  car- 
penter injured  by  fall  of  hammer  of  pile-driver  was  guilty  of  contribu- 
tory negligence  in  grabbing  for  ring  after  signal  was  given  for  ham- 
mer to  fall  and  could  not.  recover,  though  foreman  had  given  assurance 
that  he  would  take  care  of  him;  Atchison  etc.  IJ.  Co.  v.  Midgctt,  1 
Kan.  App.  142,  40  Pac.  996,  holding  servant,  after  knowledge  of  de- 
fects, may  continue  in  employment  reasonable  time,  relying  upon  mas- 
ter's promise  to  repair,  without  assuming  risks  of  danger;  Daily  v. 
Piberloid  Co.,  186  Mass.  320,  71  N.  E.   555,  fact  that  servant  told 
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superintendent  that  plank  he  had  to  walk  on  was  warped,  and  latter 
said  he  would  see  to  it,  did  not  excuse  former  in  absence  of  showing 
be  continued  work  in  reliance  on  statement  of  latter;  Snook  v.  City 
of  Anaconda,  26  Mont.  135,  66  Pac.  758,  holding  city  oi^anized  under 
Mont.  Comp.  Stats.  1887,  authorized  by  sections  325,  435,  to  improve 
and  control  streets,  is  liable  for  injury  from  defective  streets;  Hay- 
wood V.  Galveston  etc.  Ry.  Co.,  38  Tex.  Civ.  106,  85  S.  W.  436,  where 
plaintiff  directed  by  foreman  to  carry  heavy  timber  knew  of  dangers 
and  objected,  but  obeyed  foreman's  orders  to  proceed  and  was  injured, 
be  assumed  risk;  Kane  v.  Northern  etc.  Ry.  Co.,  128  U.  S.  94,  95, 
32  L.  Ed.  341,  9  Sup.  Ct.  17,  negligence  of  brakeman,  after  notice  of 
defective  step,  is  for  jury;  Delaware  etc.  R.  R.  Co.  v.  Converse,  139 
U.  S.  475,  35  L.  Ed.  216,  11  Sup.  Ct.  572,  holding  that  question  of  con- 
tributory negligence  was  properly  submitted  to  jury;  New  Jersey  etc. 
B.  Co.  V.  Young,  49  Fed.  725,  1  C.  C.  A.  428,  remaining  in  employ 
after  knowledge  of  defect  is  not  conclusive  of  negligence;  Haas  v. 
Balch,  56  Fed.  987,  6  C.  C.  A,  201,  holding  evidence  of  contributory 
negligence  was  not  sufficient  to  warrant  court  in  directing  a  verdict 
for  defendant;  Detroit  etc.  Oil  Co.  v.  Grable,  94  Fed.  79,  36  C.  C.  A. 
94,  holding  engineer  assumed  risk  of  bolts  breaking  pipe;  Victor  Coal 
Co.  V.  Muir,  20  Colo.  332,  46  Aol  St.  Rep.  802,  26  L.  R.  A.  439,  38 
Pac.  382,  holding  master  not  liable  if  servant  knew  of  defects;  Davifl 
V.  Graham,  2  Colo.  App.  215,  29  Pac.  1009,  and  Illinois  Steel  Co.  v. 
Mann,  170  111.  206,  62  Am.  St.  Rep.  372,  40  L.  R.  A.  789,  48  N.  E.  418, 
if,  after  lapse  of  reasonable  time,  master  does  not  supply  defects, 
servant  assumes  risk;  Watson  v.  Kansas  etc.  Coal  Co.,  52  Mo.  App. 
372,  holding  servant  does  not  assume  risk  unless  he  has  knowledge  of 
the  conditions;  Rogers  v.  Leyden,  127  Ind.  57,  26  N.  E.  212,  holding 
servant  continuing  in  employ,  after  increase  of  danger,  assumes  the 
risk;  Roux  v.  Blodgett  etc.  Lumber  Co.,  85  Mich.  526,  24  Am.  St.  Rep. 
108,  13  L.  R.  A..  731,  48  N.  W.  1094,  where  assurances  are  made,  ser- 
vant, by  continuing  in  employment,  does  not  assume  risk;  Cerrillos 
etc.  R.  Co.  V.  Deserant,  9  N.  M.  59,  49  Pac.  810,  holding  company  not 
ohargeable  with  negligence  in  not  providing  a  safer  place  to  work ; 
Lutz  V.  Atlantic  etc.  R.  Co.,  6  N.  M.  505,  16  L.  R.  A.  826,  30  Pac.  915 
(see  dissenting  opinion  in  6  N.  M.  520,  16  L.  E.  A.  831,  30  Pac.  926), 
holding  failure  to  furnish  proper  caboose  did  not  cause  in  jury ;  ^Allen 
V.  Logan,  10  Utah,  287,  37  Pac.  498,  holding  employer  not  liable,  for 
caving  bank;  McKelvey  v.  Chesapeake  etc.  Ry.  Co.,  35  W.  Va.  513, 
14  S.  E.  266,  holding  instruction  bad  because  it  contained  no  element 
of  a  promise  to  repair;  Knight  v.  Cooper,  36  W.  Va.  234,  14  S.  E. 
1000,  holding  servant,  with  knowledge  of  danger,  must  use  diligence 
in  protecting  himself;  Woodell  v.  West  Virginia  Imp.  Co.,  38  W.  Va. 
45,  17  S.  E.  394,  discussing  cases  involving  doctrine  of  risk  of  em- 
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ployment;  dissenting  opinion  in  Roeeis  v.  Black  Diamond  Coal  Min. 
Co.,  121  Fed.  459,  57  C.  C.  A.  567,  majority  sustaining  instruction  in 
suit  by  miner  for  injuries,  that  if  danger  apparent  to  prudent  man, 
plaintiff's  working  was  contributory  negligence;  dissenting  opinion  in 
Chicago  etc.  Ry.  Co.  v:  Pounds,  1  Ind.  Ter.  75,  35  S.  W.  256,  majority 
holding  it  was  not  error  to  refuse  to  direct  verdict  for  defendant  in 
action  for  personal  injuries,  where  evidence  was  conflicting;  dissenting 
opinion  in  Horton  v.  Seaboard  etc.  Ry.  Co.,  169  N.  C.  114,  85  S.  E.  223, 
majority  holding  evidence  on  assumption  of  risk  was  sufficient  to  jus- 
tify verdict  for  plaintiff  in  action  by  engineer  against  railroad  for  in- 
juries caused  by  explosion  of  waterglass. 

Distinguished  in  McKenzie  v.  North  Coast  Colliery  Co.,  55  Wash. 
502,  28  L.  R.  A.  (N.  S.)  1244,  104  Pac.  804,  holding  miner  is  not  charge- 
able with  contributory  negligence  in  not  discovering  defective  condition 
of  battery  in  coal  mine,  where  condition  was  only  discoverable  by 
examination,  and  it  was  not  his  duty,  but  that  of  pit  boss,  to  make 
examination;  Gerity  v.  Haley,  29  W.  Va.  107,  11  S.  E.  904,  arguendo. 

Servant's  assumption  of  risk  as  affected  by  master's  promise  to 
repair.    Note,  4  Ann.  Oaji.  154,  157. 

Rights  of  one  continuing  work  on  master's  promise  to  remove 
specific  cause  of  danger.    Note,  40  L.  R.  A.  788. 

Assurance   of   safety  given   by   master   or   coservant.    Note,   48 
L.  R.  A.  546. 

'Effect  of  master's  assurance  as  to  obvious  dangers  to  employment. 
Note,  4  L.  R.  A.  (N.  S.)  971. 

Assumption  of  risks  by  employee.    Note,  17  E.  R.  0.  239,  240. 

Application  of  proceeds  of  mortgage  insurance.    Note,  118  Am. 
St.  Rep.  974. 

117  XT.  &  648-657,  29  L.  Ed.  1021,  6  Sup.  Ot.  907,  GIVEN  T.  WRIGHT. 

Long  acquiescence  in  taxation  raises  presumption  of  surrender  of  exemp- 
tion. 

Approved  in  New  York  Electric  Lines  Co.  v.  Empire  City  Subway 
Co.,  235  U.  S.  194,  Ann.  Oas.  1915A,  906,  59  L.  Ed.  192,  35  Sup.  Ct.  72, 
ordinance  of  New  York  City  passed  in  1906,  revoking  franchise  given  in 
1878  to  use  streets  for  electric  wires,  is  valid,  where  franchise  has  not 
been  used ;  Jetton  v.  University  of  the  South,  208  U.  S.  503,  52  L.  Ed.  590, 
28  Sup.  Ct.  375,  exemption  of  real  property  from  taxation  will  not  be 
construed  as  extending  to  interest  of  lessee  because  forced  sale  of  les- 
see's interest  might  put  property  in  hands  of  parties  to  whom  owner 
objects,  as  owner  may  re-enter  for  nonpayment  of  taxes ;  Hurd  v.  Hotch- 
kiss,  72  Conn.  481,  45  Atl.  14,  refusing  specific  performance  of  contract 
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of  sale  where  deed  executed  at  same  time  failed  to  include  land  claimed| 
but  plaintiff  waited  ten  years  to  assert  claim;  Mayor  etc.  of  Jersey 
City  V.  North  Jersey  St.  Ry.  Co.,  78  N.  J.  L.  73,  73  Atl.  610,  faUnre 
of  city  officers  to  assert  claim  against  street  railway  for  license  fees 
due  under  ordinance  granting  right  to  construct  road  does  not  bar 
claim  for  such  fees  until  limitations  have  run;  McCuUough  v.  Vir^ 
ginia,  172  U.  S.  119,  48  L.  Ed.  882,  19  Sup.  a.  140,  holding  owner  of 
coupons  had  right  to  tender  same  for  taxes ;  Stevens  County  v.  St.  Paul 
etc.  Ry.  Co.,  36  Minn.  471,  31  N.  W.  944,  holding  exemption  from 
taxation  passed  with  lands  to  which  it  was  appendant;  Wan-pe-man- 
qua  V.  Aldrich,  28  Fed.  499,  and  Board  of  Commissioners  of  Allen 
County  V.  Simons,  129  Ind.  197,  18  L.  R.  A.  514,  28  N.  £.  421,  holding 
lands  not  liable  to  taxation;  West  Hartford  y.  Board  of  Water 
Commrs.,  68  Conn.  334,  36  AtL  790,  holding  long-continued  usage  had 
defined  duties  of  water  board;  Dow  ▼•  Northern  R.  R.  Co.,  67  N.  H. 
49,  36  Atl.  535,  ai*guendo. 

Distinguished  in  Grand  Canyon  R.  Co.  v.  Treat,  12  Ariz.  79,  95  Pac. 
190,  corporation  organized  by  purchasers  at  mortgage  foreclosure  sale 
of  railroad  constructed  under  act  exempting  railroads  and  their  suc- 
cessors from  taxation  is  entitled  to  exemption. 

State  decision,  Justifying  Impairment  of  contract,  under  general  law,  is 
reviewable  by  Supreme  Court. 

Approved  in  McCuUough  v.  Virginia,  172  U.  S.  119,  48  L.  Ed.  882, 19 
Sup.  Ct.  140,  following  rule. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  527. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court 
to  obtain  review  in  Federal  Supreme  Court.    Note,  63  L.  R.  A.  48. 

Conclusiveness  of  discharge  in  insolvency.    Note,  15  Am.  St.  Rep. 
216. 

Miscellaneous.  Cited  in  Board  of  Trustees  of  Whitman  College  v. 
Bcrrjrman,  156  Fed.  117,  suit  by  educational  corporation  to  restrain 
collection  of  taxes  under  alleged  exemption  in  charter  is  one  arising 
under  provision  of  Federal  Constitution  prohibiting  impairment  of  con- 
tracts, and  is  within  jurisdiction  of  Federal  court  regardless  of  citizen- 
ship of  parties ;  Downs  v.  United  States,  113  Fed.  148,  51  C.  C.  A.  100, 
holding?  under  section  5,  Tariff  Act  of  1897,  Russian  free  sugar  subject 
to  additional  duty  equal  to  amount  of  Russian  bounty. 

117  U.  a  657-666,  29  L.  Ed.  1026,  6  Sup.  Ot.  897,  DAVIESS  00X7NTT  T. 
DICEINSON. 

Municipal  bonds^  Issued  by  County  Court,  in  excess  of  authorized 
amount  recommended  by  commissioners,  held  void. 
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Approved  in  Francis  v.  Howard  Co.,  60  Fed.  66,  following  rule;  Bren- 
ham  v.  German  etc.  Bank,  144  U.  S.  188,  36  L.  Ed.  396, 12  Sup.  Ct.  666, 
denying  recovery  on  negotiable  bonds,  issued  without  authority;  Weber 
V.  Spokane  Nat.  Bank,  64  Fed.  211,  12  C.  C.  A.  93  (reversing  60  Fed. 
737),  holding  debt  contracted  by  national  bank,  in  violation  of  statute, 
is  valid ;  Lake  County  v.  Standley,  24  Colo.  10,  49  Pae.  26,  holding  issue 
of  bonds  upon  an  indivisible  contract  void  as  to  whole  issue;  City  of 
Laporte  v.  Gamewell  Fire  Alarm  Tel.  Co.,  146  Ind.  476,  58  Am.  St.  Bep. 
366,  35  L.  R.  A.  690,  46  N.  £.  591,  holding  debt  for  current  expenses 
cannot  be  made  beyond  the  constitutional  limit;  Board  of  Commis- 
sioners of  Wilkes  County  v.  Call,  123  N.  C.  326,  44  L.  B.  A.  258,  31 
S.  E.  487,  holding  legislation  authorizing  the  creation  of  county  in^ 
debtedness  must  conform  to  constitutional  requirements;  Municipal 
Security  Co.  v.  Baker  County,  33  Or.  363,  64  Pac.  178,  hofding  payment 
of  unlawful  indebtedness  not  an  estoppel;  dissenting  opinion  in  Edin- 
burg  etc.  Mortgage  Co.  v.  Mitchell,  1  S.  D.  607,  48  N.  W.  136,  main- 
taining that  orders  in  excess  of  five  thousand  dollars  were  void. 

Distinguished  in  Hedges  v.  Dixon  County,  160  U.  S.  188,  87  L.  Ed. 
1047,  14  Sup.  Ct.  73|  holders  of  bonds  could  not  surrender  part,  and 
recover  on  residue. 

Municipality  beld  not  estopped  from  showing  overisnie  and  invalidity 
of  bonds,  by  certiflcate  of  county  Judge  thereon. 

Approved  in  Corbet  v.  Rocksbury,  94  Minn.  402,  103  N.  W.  14,  re- 
aflBrming  principle;  Eddy  Valve  Co.  v.  Town  of  Crown  Point,  166  Ind. 
623,  8  L.  B.  A.  (N.  S.)  684,  76  N.  E.  640,  town  issuing  warrants  in 
excess  of  constitutional  limitation  of  its  debt  is  not  estopped  to  deny 
liability  when  sued  on  such  warrants;  Youngstown  Bridge  Co.  v.  White's 
Admr.,  106  Ky.  280,  49  S.  W.  37,  holding  insufficient  under  Ky.  Civ. 
Code,  §  61,  authorizing  service  in  private  corporations '  chief  officer, 
sheriff's  return  stating  delivery  to  "chief  officer";  Franklin  Savings 
Bank  v.  Inhabitants  of  Framingham,  212  Mass.  94,  98  N.  E.  926,  state- 
ment of  town  clerk  to  bank  that  note,  purporting  to  be  executed  by 
town,  was  correct  in  every  particular,  did  not  estop  town  from  show- 
ing  that  signatures  of  selectmen  were  forged;  Brown  v.  City  of  New- 
buryport,  209  Mass.  264,  267,  Ann.  Cas.  1912B,  495,  96  N.  E.  607,  608, 
note  containing  recital  that  it  was  approved  for  committee  on  finance 
by  mayor  showed  on  its  face  that  there  had  been  no  actual  approval 
by  finance  committee  and  was  invalid  even  in  hands  of  bona  fide  pur- 
chaser; Burgin  v.  Smith,  161  N.  C.  670,  66  S.  E.  611,  where  county 
commissioners  contracted  for  enlargement  of  courthouse  for  six  thou- 
sand five  hundred  dollars,  while  legislative  act  limited  cost  to  five  thou- 
sand dollars,  and  bonds  were  issued  for  five  thousand  dollars  and  notes 
for  balance,  commissioners  were  not  estopped  to  deny  validity  of  notes 
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issued  in  excess  of  authority ;  Kelley  v.  Milan,  127  U.  S.  150,  S2  L.  Ed. 
82,  8  Sup.  Ct.  1106,  holding  that  consent  of  mayor  could  give  no  fur- 
ther effect  to  validity  of  bonds;  Aetna  Life  Ins.  Co.  v.  Lyon  County, 
44  Fed.  343,  holding  county  not  estopped  by  recital  of  agent;  Mercer 
County  V.  Provident  Life  &  Trust  Co.,  72  Fed.  632,  19  C.  C.  A.  44, 
holding  county  was  not  estopped  to  show  that  road  had  not  actually 
been  completed ;  Brown  v.  Bon  Homme  County,  1  S.  D.  227,  "46  N.  W. 
176,  recitals  in  bonds  signed  by  unauthorized  officers  do  not  bind 
county;  Smith  v.  Lawrence,  2  S.  D.  202,  49  N.  W.  12,  that  auditor  has 
issued  certificate  of  election  is  no  ground  for  refusing  mandamus;  Meyer 
V.  School  Dist.,  4  S.  D.  427,  67  N.  W.  70,  holding  school  district  order 
could  be  impeached,  because  unauthorized. 

Distinguished  in  Citizens'  Savings  Bank  y.  Newbury]>ort,  169  Fed. 
774,  95  C.  C.*A.  232,  fact  that  some  of  notes  issued  by  city  treasurer 
constituted  overissue  was  no  defense  against  bona  fide  holder;  Waite  v. 
Santa  Cruz,  89  Fed.  633,  holding  city  estopped  to  deny  recitals  in  bonds. 

Municipal  bonds  in  the  hands  of  bona  fide  holders.    Note,  51  Am. 
St.  Bep.  838,  856. 

Estoppel  of  a  county  or  municipal  corporation  to  contest  illegal 
claims  or  expenditures.    Note,  187  Am.  St.  Bep.  857. 

Estoppel  of  public  corporation  to  deny  validity  of  bonds.    Note, 
L.  B.  A.  1915A,  941. 

Municipal  bonds,  up  to  aathorlsed  amoimt,  were  Talid,  and  only  the 
overiasiie  void. 

Approved  in  Truman  v.  Inhabitants  of  Town  of  Harmony,  198  Fed. 
561,  that  issue  of  bonds  by  town  in  aid  of  railroad  construction  exceeds 
constitutional  limit  does  not  prevent  equity  court  from  enforcing  lia- 
bility to  extent  that  town  could  legally  borrow;  Columbus  v.  Woon- 
socket  Inst,  of  Sav.,  114  Fed.  168,  169,  52  C.  C.  A.  118,  holding  bonds 
issued  for  waterworks  under  ordinance  calling  for  sinking  fund  of  four 
per  cent  valid  only  to  amount  provided  for  by  tax  levy;  Whaley  v. 
Commonwealth  (Ratliff  v.  Tame),  110  Ky.  167,  61  S.  W.  38,  holding 
where  county  had  levied  taxes  to  thirty-four  cents  on  allowed  rate  of 
fifty — sixteen  of  twenty-five  cent  additional  levy  held  separable  and 
valid;  Schmitz  v.  Zeh,  91  Minn.  297,  97  N.  W.  1052,  applying  rule  to 
railroad  aid  bonds ;  McGillivray  v.  Joint  School  Dist.,  112  Wis.  360,  362, 
88  Am.  St.  Bep.  973,  975,  88  N.  W.  313,  upholding  contract  for  school- 
house  calling  for  indebtedness  beyond  constitutional  limit,  as  to  amount 
below  such  limit ;  Herman  v.  City  of  Oconto,  110  Wis.  680,  86  N.  W.  688, 
holding  plaintiff  contracting  sewer  work  per  foot  to  amount  of  eighteen 
thousand  and  ninety-nine  dollars,  exceeding  constitutional  indebtedness 
by  two  hundred  and  twenty-eight  dollars,  may  recover  to  extent  of  con- 
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stitutional  indebtedness;  Francis  v.  Howard  County,  50  Fed.  62,  64, 
Catron  v.  La  Fayette  County,  106  Mo.  668,  17  S.  W.  579,  and  Citizens' 
Bank  v.  Terrell,  78  Tex.  460,  14  S.  W.  1007,  all  following  rule ;  Hopper 
V.  Covington,  118  U.  S.  151,  30  L.  Ed,  192,  6  Sup.  Ct.  1026,  holding  dec- 
laration not  showing  for  what  purpose  bond  was  made  is  demurrable; 
MerriU  v.  Monticello,  138  U.  S.  682,  34  L.  Ed.  1073,  11  Sup.  Ct.  445, 
holding  county  not  estopped  to  set  up  lack  of  authority;  Chicago  v. 
McDonald,  176  HI.  415,  52  N.  E.  985,  enforcing  divisible  contract  as  to 
amount  not  in  excess  of  limit;  School  Town  of  Winamac  v.  Hess, 
151  Ind.  239,  50  N.  E.  84,  holding  bond  of  contractor  not  void  because 
building  contract  created  a  debt  in  excess  of  limit;  Crogster  v.  Bayfield 
County,  99  Wis.  11,  74  N.  W.  638,  upholding  bonds  not  in  excess  of 
constitutional  limitation. 

Distinguished  in  Inhabitants  of  Town  of  Harmony  y.  Truman,  212 
Fed.  12,  128  C.  C.  A.  544,  bonds  issued  in  aid  of  railroad  construction 
were  invalid  as  against  bona  fide  purchasers,  for  noncompliance  with 
statute  authorizing  vote  on  bonds;  Hedges  v.  Dixon  Co.,  150  U.  S.  188, 
37  L.  Ed«  1047,  14  Sup.  Ct.  73,  holders  of  bonds  could  not  offer  to  sur- 
render part  and  recover  residue;  Hedges  v.  Dixon  Co.,  37  Fed.  306, 
where  contract  was  indivisible  and  void  in  toto. 

What  is  municipal  indebtedness  within  meaning  of  prohibitions 
against.    Note,  44  Am.  St.  Rep.  243. 

Mimiclpallty  held  not  to  have  ratified  an  illegal  overissae  of  bonds,  by 
liayment  of  Interest  thereon. 

Approved  in  Board  of  Commrs.  of  Oxford  County  v.  Union  Bank,  96 
Fed.  298,  37  C.  C.  A.  493,  following  rule;  Norton  v.  Shelby  County, 

118  U.  S.  452,  30  L.  Ed.  189,  6  Sup.  Ct.  1131,  holding  there  could  be  no 
ratification  of  invalid  subscription ;  Bloomfield  v.  Charter  Oak  Bank,  121 
U.  S.  136,  30  L.  Ed.  929,  7  Sup.  Ct.  872,  holding  one  relying  on  vote 
as  giving  right^  against  town  must  prove  notice;  Doon  Twp.  v,  Cum- 
mins, 142  U.  S.  376,  35  L.  Ed.  1048,  12  Sup.  Ct.  223,  holding  void,  bonds 
issued  in  excess  of  constitutional  limit;  Westerly  Waterworks  Co.  v. 
Westerly,  80  Fed.  621,  holding  there  was  no  ratification  of  supposed  con- 
tract by  town;  Union  Bank  v.  Board  of  Commrs.  of  Oxford  County, 

119  N.  C.  230,  34  If.  E.  A.  491,  25  S.  E.  970,  and  Board  of  Commrs.  of 
Buncombe  County  v.  Payne,  123  N.  C.  489,  31  S.  E.  712,  holding  payment 
of  interest  from  year  to  year  does  not  validate  bonds. 

117  U.  S.  666-679,  .29  L.  Ed.  1013,  6  Sap.  Ct.  901,  FHIIiLIPS  y.  NEGLET. 

Judgment  cannot  be  corrected  after  term,  except  for  clerical  errors,  or 
by  error  coram  yobls  as  to  facts. 

Approved  in  United  States  v.  Mayer,  235  U.  S.  67,  68,  59  L.  Ed.  135, 
35  Sup.  Ct.  16,  Federal  District  Court  has  no  jurisdiction,  upon  motion 
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made  after  term,  to  set  aside  judgment  and  order  new  trial  on  faets 
discovered  after  end  of  term ;  In  re  Metropolitan  Trust  Co.,  218  U.  S. 
320,  64  L.  Ed.  1065,  31  Sup.  Ct.  18,  granting  mandamus  to  compel  Cir- 
cuit Court  to  reinstate  decree  vacated  after  expiration  of  term;  Wet- 
more  v.  Karrick,  205  U.  S.  155,  51  L.  Ed.  750,  27  Sup.  Ct.  434,  court 
having  rendered  judgment  in^favor  of  defendant,  dismissing  cause  and 
discharging  him,  cannot  after  term,  without  notice  to  defendant,  set  that 
judgment  aside  and  render  judgment  against  defendant;  Tubman  v. 
Baltimore  etc.  R.  R.  Co.,  190  U.  S.  39,  47  L.  Ed.  947,  23  Sup.  Ct.  778, 
holding  judgment  dismissing  case  for  want  of  prosecution  not  set  aside 
on  application  made  after  close  of  term;  Forty  Fort  Coal  Co.  v.  Eir- 
kendall,  233  Fed.  706,  Federal  court  cannot  vacate  judgment  on  motion 
after  term;  S.  M.  Hamilton  Coal  Co.  v.  Watts,  232  Fed.  834,  reversing 
order  vacating  judgment  of  dismissal  after  term;  City  of  Des  Moines 
V.  Des  Moines  Water  Co.,  218  Fed.  942,  where  court,  in  proceedings  by 
city  to  condemn  waterworks  system,  as  part  of  judgment  fixing  award, 
fixed  time  of  payment,  it  had  no  jurisdiction  after  term  to  modify  judg- 
ment by  extending  time  of  payment;  In  re  Dennett,  215  Fed.  677,  679, 
131  C.  C.  A.  607,  action  of  court  in  assuming  to  modify  prior  decree 
on  motion  made  after  term  is  without  jurisdiction  and  reviewable  by 
writ  of  error  or  appeal ;  Tryon  v.  Pennsylvania  R.  Co.,  213  Fed.  50,  51, 
Federal  District  Court  has  no  power  to  set  aside  after  term  judgment 
against  plaintiff  for  want  of  prosecution,  and  such  power  cannot  be 
conferred  by  State  statute;  Wellman  v.  Bother,  213  Fed.  369,  Federal 
court  has  no  power  to  set  aside  judgment  after  term,  and  State  statute 
conferring  such  power  upon  State  courts  is  inapplicable;  Cheatham 
Electric  Switching  Device  Co.  v.  Transit  Dev.  Co.,  203  Fed.  290,  court 
cannot  after  discharge  of  jury  change  record  of  verdict  to  show  special 
(indingfl,  whore  it  was  entered  as  general  verdict  only;  Miocene  Ditch 
Co.  V.  Campion  Min.  &  Trading  Co.,  197  Fed.  500,  117  C.  C.  A.  61,  hold- 
ing Circuit  Court  of  Appeals  had  lost  jurisdiction  at  ead  of  term  and 
denying  motion  to  recall  mandate  of  reversal  on  ground  of  fraud  and 
coUnsion  of  attorneys;  Southern  Pac.  Co.  v.  Kelloy,  187  Fed.  939,  109 
C  C.  A.  659,  right  of  Federal  court  to  set  aside,  vacate  or  modify 
oarlior  rulings  or  judgment  in  cause  during  term  is  unaffected  by  statute 
regulating  practice  in  State  courts;  Brown  v.  Allebach,  182  Fed.  266, 
where  court  had  jurisdiction  and  petitioner  did  not  move  to  strike  off 
decree  during  term  and  did  not  appeal  within  six  motTths,  judgment  be- 
cnme  final;  Dalton  v.  Ilazelet,  182  Fed.  569,  105  C.  C.  A.  99,  where  court 
lindH  for  plaintiff  and  directs  plaintiff's  counsel  to  prepare  decree  within 
thirty  days,  defendants  were  not  entitled  to  thirty  days,  and  decree  filed 
immediately  wa.s  final  from  date  61cd,  and,  if  erroneous,  must  be  cor- 
rected by  appeal;  Taylor  v.  Easton,  180  Fed.  368, 103  C.  C.  A.  509,  court 
of  equity  may  vacate  or  modify  decree  by  bill  of  review  filed  after 
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term;  Cornne  v.  Ingersoll,  176  Fed.  200,  99  C.  C.  A.  548,  Federal  Cir- 
cuit Court  having  entered  decree  adjudging  lien  on  fund  in  hands  of 
ancillary  administrator  could  dismiss  suits  instituted  in  State  court  dur- 
ing term  asking  that  other  persons  be  adjudged  owners  of  fund  to  exclu- 
sion of  complainant  in  decree  as  in  contempt  of  decree^  United  States 
V.  New  York  Cent.  &  H.  R.  R.  Co.,  164  Fed.  325,  90  C.  C.  A.  256,  court 
cannot,  by  order  after  term,  declare  judgment  against  defendant  in 
criminal  case  abated  by  death  of  defendant;  Home  St.Ry.  Co.  v.  City 
of  Lincoln,  162  Fed.  137,  89  C.  C.  A.  133,  Federal  Circuit  Court  cannot 
correct  judicial  error  in  decree  upon  simple  motion  or  petition  after 
term;  United  States  v.  One  Trunk  Containing  Fourteen  Pieces  of  Em- 
broidery, 155  Fed.  652,  653,  Federal  court  has  no  power  to  set  aside 
default  jud^ent  after  term  to  permit  defense  to  be  interposed  because 
such  practice  is  authorized  by  State  court;  Ex  parte  Peeke,  144  Fed. 
1020,  judgment  sentencing  for  five  years  on  indictment  under  Rev.  Stats., 
§  440,.  containing  five  counts,  is  void  as  to  excess  of  sentence  over  two 
years,  but  prisoner  remanded  for  amendment  of  judgment;  United  States 
V.  Four  Lorgnette  Holders,  132  Fed.  565,  judgment  of  forfeiture  of  im- 
ported goods  for  defrauding  customs  laws  cannot  be  vacated  on  motion 
after  term  to  permit  importer  to  defend  on  ground  of  irregularities  in 
procedure;  Brown  v.  Arnold,  127  Fed.  393,  holding  after  termination 
of  term,  court  has  no  jurisdiction  to  set  aside  judgment  against  nationid 
bank  in  suit  to  recover  stock  assessment;  In  re  Henschel,  114  Fed.  970, 
holding  Federal  court  sitting  as  bankruptcy  court  is  always  open,  henoe 
never  loses  jurisdiction  to  alter  or  modify  interlocutory  orders  because 
term  ends;  Hendryx  v.  Perkins,  114  Fed.  809,  62  C.  C.  A.  435,  holding 
bill  to  vacate  decree  for  fraud  filed  in  same  court  addressed  to  judicial 
discretion  of  court  and  decree  thereon  appealable;  In  re  Ives,  111  Fed. 
496,  refusing  to  set  aside  adjudication  of  bankruptcy  where  petition 
filed  several  terms  after  term  in  which  adjudication  made;  City  of  Man- 
ning V.  German  Ins.  Co.,  107  Fed.  54,  55,  46  C.  C.  A.  144,  refusing  new 
trial  where  no  steps  were  taken  during  term  and  trial  judge  by  illness 
incapacitated  from  signing  bill  of  exceptions;  A.  B.  Dick  Co.  v.  Wichel- 
man,  106  Fed.  637,  holding  decree  cannot  be  vacated  for  errors  except 
clerical  mistakes  only ;  United  States  v.  One  Thousand  Six  Hundred  and 
Twenty-one  Pounds  of  Fur  Clippings,  106  Fed.  163,  45  C.  C.  A.  263, 
holding  after  term  in  which  court  dismissed  information  forfeiting  goods 
for  undervaluation,  judgment  cannot  be  assailed,  no  steps  having  been 
taken  before;  Matter  of  Zeckendorf,  7  Ariz.  330,  64  Pac.  493,  judgment 
cannot  be  vacated  on  motion  after  term  at  which  entered;  R.  L.  Polk 
&  Co.  V.  Smolik,  44  App.  D.  C.  59,  court  cannot,  after  term,  vacate 
judgment  of  dismissal  for  failure  of  plaintiff  to  file  replication  in  time; 
Karrick  v.  Wetmore,  25  App.  D.  C.  426,  foreign  judgment  striking  out 
judgment  of  dismissal  renderedtfive  terms  before  is  void,  and  action 
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on  it  is  not  maintainable;  District  of  Colombia  v.  Humphries,  12  App. 
D.  C.  129,  sealed  verdict  by  eleven  jurors  is  void  and  judgment  entered 
upon  it  may  be  declared  void  in  direct  or  collateral  proceedings,  whether 
after  term  or  not ;  District  of  Columbia  v.  Humphries,  11  App.  D.  C.  79, 
granting  motion  to  dismiss  appeal  upon  ground  that  transcript  of  record 
was  not  filed  in  time;  Schwartz  v.  Costello,  11  App.  D.  C.  667,  order 
in  equity  cause  determining  collateral  matter  incident  to  execution  of 
original  decree  cannot  be  vacated  by  court  on  petition  filed  after  term; 
Crumbaugh  v.  Otterback,  8  Mackey  (D.  C),  4,  order  striking  out  fiat  on 
scire  facias  to  revive  judgment,  made  at  term  fiat  was  entered,  is  not 
appealable;  Anderson  v.  Tinney,  5  Mackey  (D.  C.)>  343,  reversing  order 
setting  aside  judgment  by  default  after  term;  Weaver  v.  Weaver,  16 
N.  M.  106,  113  Pac.  601,  judgment  of  District  Court  vacating  previous 
judgment  of  divorce  after  one  year  had  elapsed  was  not  void,  but  void- 
able, and  was  final  appealable  judgment;  Weaver  v.  Weaver,  16  N.  M. 
336,  336,  107  Pac.  627,  denying  motion  to  dismiss  appeal  from  order 
vacating  decree  of  divorce  after  term;  Roberts  v.  Pratt,  152  N.  C.  736, 
68  S.  E.  242,  judgment  is  set  aside  after  term  where  on  face  of  record 
it  appears  that  judgment  had  been  entered  contrary  to  the  practice  of 
court ;  Sears  v.  Dunbar,  50  Or.  40,  91  Pac.  146,  order,  in  suit  by  taxpayer 
against  former  Secretary  of  State,  denying  defendant's  motion  to  dis- 
miss on  sustaining  of  demurrer  to  complaint  for  plaintiff's  incapacity 
to  sue  and  allowing  substitution  of  State  as  plaintiff,  was  not  final  and 
appealable  order;  People  v.  County  Court,  9  Cojo.  App.  47,  47  Pac.  472, 
following  rule;  Humphries  v.  District  of  Columbia,  174  U.  S.  193,  43 
L.  Ed,  944,  19  Sup.  Ct.  638,  holding  error  did  not  render  verdict  a  nul- 
lity; Campbell  v.  James,  31  Fed.  526,  court  could  not  correct  error  in 
decree  at  subsequent  term,  on  motion;  Christ  v.  Schell,  31  Fed.  550, 
subsequently  setting  aside  verdict  not  complete,  when  rendered;  Mor- 
gan's Louisiana  etc.  Steamship  Co.  v.  Texas  etc.  Ry.  Co.,  32  Fed.  530> 
holding  court  could  not  substantially  modify  judgment;  In  re  Herdic, 
40  Fed.  361,  holding  bankrupt  court  could  not  summarily  rescind  order 
of  confirmation  and  set  aside  sale;  Easton  v.  Houston  etc.  Ry.  Co.,  44 
Fed.  10,  holding  rehearing  on  intervention  could  not  be  granted  at  sub- 
sequent term;  United  States  v.  Wallace,  46  Fed.  570,  holding  Federal 
court  can  determine  whether  judgment  rendered  by  it  at  previous  term 
is  void;  Klever  v.  Seawall,  65  Fed.  378,  12  C.  C.  A.  653,  refusing  to 
vacate  judgment  after  term,  for  error  of  law;  Celina  Village  v.  East- 
port  Sav.  Bank,  68  Fed.  403,  15  C.  C.  A.  495,  setting  aside  judgment 
suffered  by  mistake;  Van  Doren  v.  Pennsylvania  R.  Co.,  93  Fed.  271, 
35  C.  C.  A.  282,  holding  amendment  to  declaration  could  not  be  made 
after  final  judgment;  Hockaday  v.  Jones,  8  Okl.  163,  56  Pac.  1056,  hold- 
ing judgment  rendered  without  service  may  be  vacated  at  subsequent 
term. 
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Distinguished  in  PoUitz  v.  Wabash  R.  Co.,  180  Fed.  951,  Federal  court 
having  no  jurisdiction  to  render  judgment  could  vacate  judgment  after 
term  and  after  time  to  appeal  had  expired;  In  re  Ives,  113  Fed.  913, 
61  C.  C.  A.  541,  holding  under  Bankruptcy  Act  of  1898,  District  Court 
always  open,  hence  proceedings  in  pending  suit  always  open  for  review 
except  to  disturb  vested  rights;  Miller  v.  United  States,  41  App.  D.  C. 
59,  trial  court  in  criminal  case  has  power  to  continue  prosecution's 
motion  for  sentence  on  verdict  of  g^iilty  under  rule  of  court  providing 
that  term  shall  continue  until  motion  is  disposed  of;  Hume  v.  Bowie, 
148  U.  S.  255,  37  L.  Ed.  440,  13  Sup.  Ct.  585,  holding  order  to  set  aside 
verdict  was  not  a  final  judgment;  Hickman  v.  Fort  Scott,  141  U.  S.  419, 
35  L.  Ed.  776,  12  Sup.  Ct.  11,  denying  motion  to  change  original  judg- 
ment. 

Court  has  not  tame  power  orer  its  judgment  at  special  term  aa  at  term 
when  rendered. 

Approved  in  Macfarland  v.  Brown,  187  U.  S.  243,  47  L.  Ed.  161,  23 
Sup.  Ct.  106,  107,  holding  decree  of  Court  of  Appeals  of  District  of 
Columbia  reversing  order  of  District  Supreme  Court  and  remanding 
condemnation  proceedings  not  appealable;  King  v.  Davis,  137  Fed.  227, 
and  King  v.  Davis,  137  Fed.  218,  both  holding  judgment  in  ejectment 
cannot.be  vacated  after  term,  on  motion  for  fraud  in  procurement. 

Judgment  at  law,  erroneously  obtained,  is  properly  rellevable  in  equity. 
Approved  in  In  re  National  Telephone  Mfg.  Co.,  230  Fed.  788,  dis- 
missing petition  for  mandamus  to  compel  district  judge  to  vacate  judg- 
ment after  term  on  ground  that  writ  of  error  from  Supreme  Court  Was 
dismissed  for  want  of  jurisdiction  and  time  had  elapsed  within  which 
writ  of  error  could  be  taken  from  Circuit  Court  of  Appeals;  Christy  v. 
Atchison  etc.  Ry.  Co.,  214  Fed.  1020,  though  equity  has  jurisdiction  to 
vacate  judgment  obtained  through  fraud,  accident  or  mistake,  defend- 
ant in  law  action  must  show  that  he  had  good  defense  on  merits  to  law 
action  which  he  was  prevented  from  availing  himself  of  by  such  fraud, 
accident  or  mistake,  and  that  he  was  not  guilty  of  neglip^ence  or  laches; 
O  'Connor  v.  O  'Connor,  142  Fed.  450,  451,  73  C.  C.  A.  565,  Federal  court 
cannot,  on  motion  in  action  at  law,  vacate  judgment  of  previous  term; 
Hendryx  v.  Perkins,  114  Fed.  809,  810,  814,  52  C.  C.  A.  435,  holding  bill 
to  vacate  decree  for  fraud,  filed  in  same  court,  addressed  to  judicial 
discretion  of  court,  and  decree  thereon  appealable;  Steele  v.  Bliss,  170 
Mich.  193,  135  N.  W.  933,  granting  equitable  relief  from  default  judg- 
ment against  garnishee,  where  he  relied  upon  statements  of  attorney 
for  plaintiff  in  garnishment  action  that  nothing  further  would  be  done 
and  he  need  not  file  answer  as  garnishee ;  Hockaday  v.  Jones,  8  Okl.  163, 
66  Pac.  1056,  refusing  to  enjoin  execution  on  judgment  rendered  with- 
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out"  service  of  process,  where  inadequacy  of  law  remedy  not  shown; 
Froebrich  v.  Lane,  45  Or.  20,  106  Am.  St.  Rep.  634,  76  Pac.  352,  up- 
holding equity  jurisdiction  to  set  aside  County  Court's  decree  settling 
administrator's  final  account  procured  by  fraud;  McMahan  v.  Whefan, 
44  Or.  406,  75  Pac.  716,  neither  judgment  of  Justice  Court  in  plaintiff's 
favor  in  forcible  entry  nor  its  afflrmahce  on  appeal  estops  defendant 
from  suing  for  specific  performance  of  verbal  lease  and  for  injunction 
against  judgment;  Knox  County  v.  Harshman,  133  U.  S.  154,  S3  L.  Ed. 
588,  10  Sup.  Ct.  258,  dismissing  bill  to  restrain  process  of  execution 
upon  judgment;  Young  v.  Sigler,  48  Fed.  184,  granting  relief  against 
judgment  obtained  in  State  court  by  fraud ;  Pelzer  Mfg.  Co.  v.  Hamburg 
etc.  Ins.  Co.,  62  Fed.  4,  holding  mistake  in  verdict  could  only  be  cor- 
rected in  equity;  Hamburg  etc.  Ins.  Co.  v.  Pelzer  Mfg.  Co.,  76  Fed.  481, 
22  C.  C.  A.  283,  correcting  mistake  in  announcing  verdict;  Perry  v. 
Johnston,  95  Fed.  325,  and  Handley  v.  Jackson,  31  Or.  555,  65  Am.  St. 
Rep.  841,  50  Pac.  916,  enjoining  the  execution  of  an  unconscionable 
judgment;  State  v.  Superior  Court,  8  Wash.  593,  36  Pac.  443,  refusing 
to  vacate  judgment  on  ground  of  fraud;  dissenting  opinion  in  Virginia 
etc.  Steel  &  Iron  Co.  v.  Harris,  151  Fed.  431,  435,  80  C.  C.  A.  658, 
majority  holding  power  conferred  on  judges  by  statute  of  North  Caro- 
lina to  set  aside  judgment  after  term  for  mistake,  inadvertence,  surprise 
or  excusable  neglect,  may  be  exercised  by  Federal  court  sitting  in  State 
in  action  of  ejectment. 

Relief  in  equity,  other  than  by  appellate  proceedings,  against  judg- 
ments, decrees,  and  other  judicial  determinations.  Note,  54  Am. 
8t.  Rep.  220. 

Miscellaneous.  Cited  in  Hendryx  v.  Perkins,  114  Fed.  809,  822,  52 
C.  C.  A.  435,  holding  bill  to  vacate  decree  for  fraud  addressed  to  judi- 
cial, not  absolute,  discretion  of  court,  and  decree  thereon  appealable; 
Moss  V.  United  States,  23  App.  D.  C.  483,  under  Federal  statutes  limitr 
ing  punishment  for  contempt  in  Federal  courts  to  fine  or  imprisonment, 
person  sentenced  to  fine  and  imprisonment  in  Supreme  Court  of  district 
is  entitled  to  discharge  upon  payment  of  fine. 

117  U.  S.  679-683,  29  L.  Ed.  1024,  6  Sup.  Ot.  915,  JACKSON  Y.  LAWRENCE. 

Absolute  deed  to  secure  debt  held  a  mortgage,  and  purchafler  undei; 
power  of  sale  gets  good  title. 

Approved  in  Acme  Food  Co.  v.  Meier,  153  Fed.  79,  82  C.  C.  A.  208, 
bona  fide  conveyances  intended  only  to  secure  indebtedness  do  not  con- 
stitute acts  of  bankruptcy,  and  warranty  deed  charged  to  be  fraudulent 
as  preference  may  be  shown  to  be  given  merely  as  security;  Hobbs  v. 
Rowland,  136  Ky.  200,  L.  R.  A.  1916B,  1,  123  S.  W.  1186,  parol  evidence 
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is  admissible  to  show  that  deed  absolute  in  terms  is  mortgage  to  secxire 
debt ;  Wei^ham  v.  Hocker,  7  Okl.  254,  54  Pac.  465,  where  deed  absolute 
given  to  secure  debt  and  bond  executed  by  grantee  for  reconveyance  on 
payment  of  debt  secured,  both  instruments  being  executed  at  same  time, 
transaction  is  mortgage ;  Martin  v.  Pond,  30  Fed.  17,  arguendo. 

Parol  evidence  that  instrument  importing  a  complete  transfer  was 
intended  as  a  mortgage  or  pledge.    Note,  L.  B.  A.  1916B,  78,  292. 

« 
117  U.  &  683-^9,  29  L.  Ed.  1019,  6  Sap.  Ot.  919,  ZEIGLEB  y.  H0PEIN8. 

Owner  of  lands  sold  for  taxes  for  street  opening  may  show  petition  for 
street  opening  not  signed  by  required  number  of  owners. 

Approved  in  Wilcox  v.  Engebretsen,  160  Cal.  292,  296,  116  Pac.  751, 
753,  order  of  city  council  changing  street  grade  is  not  conclusive  adju- 
dication that  sufficient  petition  had  been  filed ;  Ogden  v.  Aniistrong,  168 
U.  S.  236,  42  L.  Ed.  451,  18  Sup.  Ct.  102,  following  rule;  Bradley  v. 
Fallbrook  Irr.  Dist.,  68  Fed.  961,  964,  holding  invalid,  statute  of  Cali- 
fornia providing  for  assessments  for  forming  irrigation  districts;  Wat- 
kins  V.  Griffith,  59  Ark.  357,  27  S.  W.  238,  and  Town  of  Roswell  v. 
Dominice,  9  N.  M.  624,  58  Pac.  343,  holding  that  petition  by  owners  was 
a  prerequisite  to  special  assessment;  Harmon  y.  Omaha,  53  Neb.  168, 
73  N.  W.  673,  holding  that  void  special  taxes  cannot  be  enforced ;  Arm- 
strong V.  Ogden,  12  Utah,  492,  43  Pac.  120,  decision  of  city  council  that 
objections  by  owners  of  a  sufficient  number  of  feet  were  not  filed  may 
be  attacked  in  action  to  enjoin  assessment;  dissenting  opinion  in  Lon- 
doner V.  City  and  County  of  Denver,  52  Colo.  41, 119  Pac.  165,  majority 
holding  that  city  and  county  of  Denver  has  power  to  acquire  land  for 
parks  by  purchase  or  condemnation  and  city  council  has  exclusive 
powers  to  determine  whether  proper  remonstrance  has  been  filed  with 
park  board. 

Distinguished  in  Denver  v.  Londoner,  33  Colo.  121,  80  Pac.  122,  deter- 
mining conclusiveness  of  findings  of  council  as  to  sufficiency  of  petition 
for  street  improvements;  City  of  Perry  v.  Davis,  18  Okl.  443,  90  Pac. 
869,  under  Session  Laws  of  1903,  mayor  and  city  council  are  author- 
ized to  establish  general  sewer  system  without  petition  by  majority  of 
property  holders  residing  in  sewer  district;  State  v,  Superior  Court,  47 
Wash.  14,  91  Pac.  242,  under  statute  petition  for  establishment  of 
county  roads,  passed  on  favorably  by  county  commissioners,  cannot  be 
collaterally  attacked  for  lack  of  sufficient  number  of  signatures;  Scot- 
ten  V.  Detroit,  106  Mich.  570,  64  N.  W.  581,  estopping  land  owner,  since 
there  had  been  a  judicial  determination. 

Appellate  court,  after  finding  below  that  value  In  dispute  la  six  thou- 
sand dollars,  will  disregard  affidavits  contrai. 

xni— 30 
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Approved  in  Talkin^on  v.  Dumbleton,  123  U.  S.  746,  31  L.  Ed,  314, 
8  Sup.  Ct.  336,  refusing  to  consider  affidavits  tending  to  contradict  find- 
ing of  court  in  respect  to  value;  Red  River  Cattle  Co.  v.  Needham,  137 
U.  S.  634,  635,  34  L.  Ed.  800,  11  Sup.  Ct.  209,  refusing  to  allow  affi- 
davits as  to  value  to  be  filed;  Davie  v.  Hey  ward,  33  Fed.  94,  holding 
question  of  jurisdictional  amount  must  be  left  to  Supreme  Court. 

Distinguished  in  Wilson  v.  Blair,  119  U.  S.  388,  30  L.  Ed.  442,  7  Sup. 
Ct.  230,  where  record  below  was  silent  as  to  value  of  matter  in  dispute. 

117  XT.  S.  689:-696,  29  L.  Ed.  1017,  6  Snp.  Ot  970,  GANTBELIi  V.  WALLICE. 

Patents  may  issue  for  Invention  and  improvement,  and  can  only  be  used 
together  by  consent.  Infringer  of  both  cannot  set  np  first  as  excuse  for 
inftlnglng  second. 

Approved  in  Columbia  Wire  Co.  v.  Kokoma  etc.  Wire  Co.,  143  Fed. 
123,  74  C.  C.  A.  310,  Bates  patent  No.  365,723,  for  wire-barbing  machine, 
infringed  by  machine  of  Fredrich  patent  No.  711,303;  American  Delin- 
ter  Co.  V.  American  Mach.  &  Const.  Co.,  128  Fed.  723,  724,  63  C.  C.  A. 
307,  holding  Thomas  patent  machine  for  delinting  cottonseed,  combining 
old  elements  in  novel  manner,  patentable  and  infringed  by  Baxter  de- 
linter;  American  Saddle  Co.  v.  Sager  Gear  Co.,  122  Fed.  646,  holding 
Wheeler  patent  for.  bicycle  saddle  not  patentable  for  want  of  novelty 
and  Wheeler  design  patent  28,435  valid;  Winslow  v.  Bronson,  106  Fed. 
181,  holding  Guinter  patent  fountain  inkstand  with  dip-tube  with  funnel- 
shaped  top  passing  through  inverted  rubber  diaphragm,  removable  to 
allow  filling  and  escape  of  air,  patentable;  Bowers  v.  Pacific  Coast 
Dredging  etc.  Co.,  99  Fed.  747,  holding  Bowers  patent  for  dredging- 
machine,  being  pioneer  invention,  infringed  by  Parker  patent  employ- 
ing equivalent  device  for  swinging  dredge-boat;  Hardwick  v.  Masland, 
71  Fed.  889,  presumption  of  patentable  difference  does  not  arise  from 
grant  of  subsequent  patent. 

Distinguished  in  Hoe  v.  Miehle  Printing  Press  etc.  Co.,  149  Fed.  214, 
79  C.  C.  A.  171,  Read  patent  No.  688,690,  for  improvements  in  bed 
motions  for  cylinder  press,  limited  by  prior  art;  Eldred  v.  Kirkland, 
124  Fed.  554,  holding  Chambers  patent  492,913,  for  electric  cigar  lighter, 
void  for  lack  of.  novelty,  not  increasing  effectiveness  of  old  combi- 
nations. 

Right  to  patent  for  new  method  of  appl3dng  scientific  principle  to 
useful  purpose.    Note,  20  E.  B.  0.  81. 

Right  to  patent  for  new  combination  of  machines  or  processes. 
Note,  20  E.  B.  0. 157. 

Devices  are  same  if  performing  substantially  same  function  In  substan- 
tially the  same  way. 
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Approved  in  Luten  v.  Sharp,  217  Fed.  78,  Luten  patent  for  concrete 
bridge,  consisting  of  floor  with  walls  at  each  side  and  reinforcing  mate- 
rials placed  transversely  to  roadway  and  extending  upward  into  walls, 
is  not  infringed  by  Sharp  patent  containing  imbedded  wire  net-work 
as  reinforcing  material;  Schiebel  Toy  &  Novelty  Co.  v.  Clark,  217  Fed. 
770,  771,  133  C.  C.  A.  490,  Clark  patent  for  friction-driven  locomotive 
toy,  which  is  improvement  on  device  of  prior  patent,  discloses  inven- 
tion, and  is  infringed;  Crown  Cork  etc.  Co.  v.  Brooklyn  Bottle  Stoppei 
Co.,  206  Fed.  476,  Bogdanffy's  patents  for  machine  for  mannfactnre 
of  bottle  closures  was  merely  colorable  change  of  device  covered  by 
prior  Painter  and  Wheeler  patents,  and  defendants'  use  thereof  pend- 
ing appeals  from  decrees  restraining  their  infringement  of  Painter  and 
Wheeler  patents  was  contempt;  Palmer  v.  Jordan  Mach.  Co.,  186  Fed. 
506,  Palmer  patent  for  apparatus  for  inverting  tubular  fabrics,  essen- 
tial feature  of  which  is  coil  spring  making  resilient  connection  between 
tops  of  two  frames,  is  not  infringed  by  Jordan  patent  securing  3nelding 
pressure  of  rolls  by  means  of  internal  springs;  Eagle  Wagon  Wks.  v. 
Columbia  Wacron  Co.,  181  Fed.  151,  Van  Wagenen  patent  for  dump 
wagon,  while  for  combination  of  old  elements,  discloses  invention,  and 
is  infringed  by  device  of  Garrison  patent;  Greenwald  v.  Weiss,  180  Fed. 
475,  Deal  patent  for  cheese-stirring  apparatus  is  for  new  combination 
producing  improved  result,  was  not  anticipated,  and  is  infringed,  Beryle 
V.  San  Francisco  Cornice  Co.,  181  Fed.  696,  Beryle  patent  for  method 
of  casing  wooden  moldings  with  metal  was  not  anticipated,  discloses 
invention,  and  is  infringed;  Toledo  Computing  Scale  Co.  v.  Money- 
weight  Scale  Co.,  178  Fed.  566,  De  Vilbiss  reissue  patent  for  comput- 
ing scale  covers  true  combination  producing  improved  result,  discloses 
invention  and  is  infringed;  General  Compressed  Air  &  Vacuum  Mach. 
Co.  V.  American  Air  Cleaning  Co.,  177  Fed.  274,  construing  claims  of 
Thurman  patents  relating  to  pneumatic  carpet  renovators  construed  and 
holding  them  infringed;  Sceger  Refrigerator  Co.  v.  American  Car  & 
Foundry  Co.,  171  Fed.  422,  Quinn  patent  for  combined  refrigerator  and 
freezer  was  not  anticipated,  discloses  invention  and  is  infringed  by 
Ames  patent,  chan2:ing  form  of  ventilating  ports;  L.  J.  Mueller  Fur- 
nace Co.  V.  Groeschel,  166  Fed.  919,  Mueller  patent  for  wall  register 
for  hot-air  furnaces  was  not  anticipated,  discloses  invention  and  is 
infringed;  Denning  Wire  etc.  Co.  v.  American  Steel  etc.  Co.,  169  Fed. 
806,  95  C.  C.  A.  259,  and  American  Steel  etc.  Co.  v.  Denning  Wire  etc. 
Co.,  160  Fed.  124,  both  holding  Bates  patent  for  machine  for  making 
fence  of  woven  wire  or  mesh  type  is  for  machine  itself,  not  for  func- 
tion, and  is  for  new  combination,  and  is  infringed;  Rapp  v.  Central 
Fire-Proof  etc.  Co^  158  Fed.  448,  Rapp  patent  for  fire-proof  door  con- 
sisting of  wooden  door  covered  with  metal  sheets  is  void  for  lack  of 
invention;   St.  Louis  Street  Flushing  Mach.  Co.  v.  American  Street 
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Flushing  Mach  Co.,  156  Fed.  576,  84  C.  C.  A.  340,  Ottofy  patent  for 
street-flushing  cart  producing  flat  stream  nearly  parallel  to  street  is 
valid,  and  infringed;  Los  Angeles  Art  Organ  Cq^  v.  Aeolian  Co.,  143 
Fed.  887,  75  C.  C.  A.  88,  Tremaine  &  Pain  patent  No.  552,796,  improve- 
ments in  musical  instruments  using  x)erforated  sheets,  infringed  by 
Fleming  patent  No.  659,442;  Charmbury  v.  Walden,  141  Fed.  377,  up- 
holding Charmbury  patent  No.  717,348,  for  vamp  stay  for  shoes ;  Couch 
Bros.  v.  Allen  Mfg.  Co.,  140  Fed.  857,  72  C.  C.  A.  428,  upholding  Couch 
patent  No.  699,151,  for  casing  for  horse  collars;  Bryce  Bros.  Co.  v. 
Seneca  Glass  Co.,  140  Fed.  171,  holding  Schrader  patent  No.  592,920, 
for  engraving  machine  for  etching  glassware,  valid  and  infringed  by 
machine  of  SchifEbauer  patent  No.  645,333;  Mica  Insulator  Co.  v.  Union 
Mica  Co.,  137  Fed.  938,  upholding  Dyer  i>atent  No.  483,646,  for  process 
for  making  artificial  mica;  Cimiotti  Unhairing  Co.  v.  American  Unhair- 
ing  Mach.  Co.,  115  Fed.  505,  53  C.  C.  A.  230,  upholding  Sutton  patent 
for  unhairing  machine,  novelty  consisting  in  rotary  motion  of  brushes 
used;  Westinghouse  Electric  &  Mfg.  Co.  v.  Union  Carbide  Co.,  112  Fed. 
420,  holding  patentable  Westinghouse  and  the  Thompson  patents  for 
improvements  in  electrical  transformers,  combining  old  elements  to  pro- 
duce transformer  of  much  greater  capacity;  Adams  Co.  v.  Schreiber 
etc.  Mfg.  Co.,  Ill  Fed.  188,  holding  Farwell  patent  adjustable  stove 
damper  infringed  by  damper  differing  somewhat  in  appearance  but 
accomplishing  no  new  use;  dissenting  opinion  in  Tecktonius  v.  Scott, 
110  Wis.  454,  86  N.  W.  676,  majority  holding  manufacture  by  S.  of 
band-fastener  determined  by  Supreme  Court  to  infringe  S.'s  patent  be- 
fore assignment  by  S.  to  T.,  not  thereafter  an  infringement;  Mann's 
Boudoir  Car  Co.  v.  Monarch  Parlor  Sleeping-Car  Co.,  34  Fed.  134, 
holding  patent  for  i^gnal  apparatus  in  sleeping-cars  void  for  want  of 
novelty;  Thompson  v.  American  etc.  Note  Co.,  35  Fed.  204,  holding 
machine  for  forming  staple  seams  infringed;  Harmon  y.  Struthers,  43 
Fed.  443,  mere  reduction  in  size  of  gear  is  not  invention,  though  effi- 
ciency is  increased ;  Pacific  etc.  Ry.  Co.  v.  Butte  City  etc.  Ry.,  52  Fed. 
866,  Qiere  introduction  of  link  into  brake  connection  did  not  avoid  in- 
fringement; Sayre  v.  Scott,  55  Fed.  973,  6  C.  C.  A.  366,  holding  device 
merely  changing  shape  of  cutting  edge  an  infringement;  Westinghouse 
V.  New  York  Air-Brake  Co.,  59  Fed.  598,  merely  subdividing  elements 
will  not  avoid  infringement;  Beach  v.  American  Box  Mach.  Co.,  63  Fed, 
606,  that  part  of  one  machine  accomplishes  more  than  correspondent 
part  of  other  is  immaterial;  Western  Electric  Co.  v.  Home  Tel.  Co.,  85 
Fed.  658,  holding  switch-board  patent  infringed;  King  v.  Anderson,  90 
Fed.  504,  holding  substitution  of  materials  was  invention;  Holloway  v. 
Dow,  54  Fed.  514,  and  Travels  v.  American  Cordage  Co.,  64  Fed.  774^ 
arguendo. 
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Burden  is  on  infringer  to  estabUah  prior  use  and  want  of  novelty  as 
defense. 

Approved  in  Hutten  v.  Frank  Krementz  Co.,  231  Fed.  976,  while 
defense  of  prior  sale  was  not  sustained,  Hutten  and  McDougall  patent 
for  folding  eye-glasses  is  void  for  lack  of  invention;  Salts  Textile  Mfg. 
Co.  V.  Tingue  Mfg.  Co.,  227  Fed.  118,  Steiner  patent  for  knitted  f abrie 
and  method  of.  making  same  was  not  anticipated,  discloses  invention 
and  is  infringed;  Consolidated  Contract  Co.  v.  Hassam  Paving  Co.,  227 
Fed.  440,  Hassam  patents  for  pavement  and  process  of  laying  same 
were  not  anticipated,  disclose  invention  and  are  infringed ;  Toledo  Metal 
Wheel  Co.  v.  Foyer  Bros.  &  Co.,  223  Fed.  355,  138  C.  C.  A.  612,  Kurz 
patent  for  collapsible  perambulators  is  valid  and  infringed;  Taigman 
V.  Forsberg,  223  Fed.  789,  139  C.  C.  A.  607,  Taigman  patent  for  pulley 
brake  for  motor-controlled  apparatus,  and  Taigman,  Wald  and  Britsch 
patent  for  motor-cotitrolled  apparatus  for  sewing-machines  operated  by 
electrie  motor,  disclose  invention,  were  not  anticipated  and  are  in- 
fringed; Standard  Sanitary  Mfg.  Co.  v.  Iron  City  Sanitary  Mfg.  Co., 
222  Fed.  676,  138  C.  C.  A.  219,  Arrott  patent  for  dredger  for  pulveru- 
lent material  used  in  enameling  cast-iron  sanitary  ware  is  void  for  an- 
ticipation by  device  invented  by  Hayssen;  Stockland  v.  Russell  Grader 
Mfg.  Co.,  222  Fed.  910,  138  C.  C.  A.  386,  holding  demons  patent  for 
road-grading  machine  not  anticipated,  valid  and  infringed;  Drum  v. 
Turner,  219  Fed.  197,  135  C.  C.  A.  74,  Norcross  patent  for  metallic- 
concrete  flooring  without  supporting  beams  is  valid  and  infringed  by 
floorings  constructed  in  accordance  with  claims  of  Turner  patents ;  Chas. 
Hi^nnicutt  Co.  v.  A.  B.  Gaston  Co.,  218  Fed.  177,  134  C.  C.  A.  56,  Hun- 
nicutt  patent  for  seed-oom  grader  is  void  for  prior  use,  where  manufac- 
ture and  use  ai  anticipating  device  prior  to  issuance  of  patent  is  clearly 
established ;  Mygatt  v.  Schaffer,  218  Fed.  838,  134  C.  C.  A.  515,  Mygatt 
patent  for  integral  shade  reflector  of  glass  having  upper  and  lower  por- 
tion was  not  anticipated,  is  valid  aiid  infringed;  Diamond  Patent  Co. 
V.  S.  E.  Carr  Co.,  217  Fed.  402,  133  C.  C.  A.  310,  Weber  patent  for 
showcase  made  of  glass  plates,  essential  feature  of  which  is  joining 
plates  by  cementing  them  to  felt  cushion,  was  not  anticipated  by  prior 
use,  and  is  valid;  Oregon  Woodenware  Mfg.  Co.  v.  Murray,  215  Fed. 
745,  Springer  patent  for  ironing-board  is  valid,  and  infringed  by 
ironing-board  made  in  accordance  with  claims  of  Murray  patent;  Elec- 
tiic  Storage  Battery  Co.  v.  Philadelphia  Storage  Battery  Co.,  211  Fed. 
161,  Dodge  patent  for  improvements  in  storage  batteries,  consisting  of 
wood  separator  so  treated  as  to  deprive  it  of  constituents  that  would 
deleteriously  attack  lead  when  subjected  to  electrolytic  action,  was  not 
anticipated,  discloses  invention  and  is  infringed;  General  Electric  Co. 
V.  Steinberger,  208  Fed.  700,  disk  insulator  for  high-power  electric  lines, 
having  rain-shedding  annular  corrugations,  covered  by  claims  put  in 
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interfereuce  by  patent  office  between  Hewlett  and  Steinberger,  as  re- 
sult of  which  patent  was  issued  to  Steinberger,  was  invented  by  Hew- 
lett, who  is  entitled  to  patent;  H.  J.  Heinz  Co.  v.  Cohn,  207  Fed.  554, 
125  C.  C.  A.  197,  Cohn  patents  for  one-piece  envelope  with  window  in 
face  made  transparent  by  oily  preparation,  were  not  anticipated,  dis- 
close invention  and  are  infringed ;  American  Caramel  Co.  v.  Glen  Rock 
Stamping  Co.,  201  Fed.  367,  Lafean  patent  for  improvement  in  caramel . 
holders  was  not  anticipated,  discloses  invention  and  is  infringed;  Col- 
man  V.  Byrd  Mfg.  Co.,  200  Fed.  64,  Colman  patents  for  knotting- 
machine  to  be  used  in  cotton-mills  were  not  anticipated,  disclose  in- 
vention and  are  infringed;  Gamewell  Fire  Alarm  Telegraph  Co.  v. 
Hackensack  Improvement  Com.,  199  Fed.  184,  where  patent  has  been 
held  valid  in  prior  litigation,  burden  is  on  defendant  in  suit  for  in- 
fringement to  show  defense  of  prior  use  would  have  caused  different 
decision  if  it  had  been  presented  in  prior  case;  San  Francisco  Cornice 
Co.  V.  Beyrle,  195  Fed.  518,  116  C.  C.  A.  426,  Beyrle  patent  for  method 
of  casing  wooden  moldings  with  metal  was  not  anticipated;  Phoenix 
Knitting  Wks.  v.  Hygienic  Fleeced  Underwear  Co.,  194  Fed.  719,  hold- 
ing thread  patent  for  improvement  in  mufflers  not  anticipated,  valid 
and  infringed  where  alleged  anticipa;tion  was  not  proved;  T.  B.  Wood's 
Sons  Co.  V.  Valley  Iron  Wks.,  191  Fed.  200,  Wood  patent  for  shaft 
hanger  was  not  anticipated,  discloses  invention,  and  is  infringed;  Ram- 
say V.  I^ynn,  187  Fed.  222,  Ramsay  patent  for  apparatus  for  veneering 
brick  was  not  anticipated,  discloses  invention^  and  is  infringed ;  Parker 
V.  Stebler,  177  Fed.  213,  101  C.  C.  A.  380,  Bryan  patent  for  hand-truck 
for  moving  boxes  in  fruit-packing  house  was  not  anticipated,  discloses 
invention  and  is  infringed;  Beckwith  v.  Malleable  Iron  Range  Co.,  174 
Fed.  1009,  Beckwith  patent  for  reservoir  for  stoves  anc^  ranges  is  not 
void  for  anticipation,  discloses  invention  and  is  infringed;  Warren  Bros. 
Co.  V.  City  of  Montgomery,  172  Fed.  421,  granting  injunction  to  re- 
strain infringement  of  Warren  patent  for  improvement  in  street  pave- 
ments, where  defense  of  anticipation  was  not  proved;  Hancock  v.  Boyd 
&  Getty,  170  Fed.  610,  holding  Hardy  patent  for  rotary  disk  plow  not 
anticipated;  Stafford  v.  Morris,  161  Fed.  118,  Stafford  and  Holt  patent 
for  improvements  in  circular  knitting-machines  to  produce  variety  of 
patterns  and  stitches  was  not  anticipated,  covers  new  combination  and 
is  inf rin^red ;  Denning  Wire  etc.  Co.  v.  American  Steel  etc.  Co.,  169  Fed. 
795,  95  C.  C.  A.  259  (affirming  American  Steel  etc.  Co.  v.  Denning  Wire 
etc.  Co.,  160  Fed.  110),  holding  granting  of  patent  is  presumptive  evi- 
dence of  its  validity  and  of  novelty  of  invention;  Scott  v.  Laas,  150 
Fed.  765,  30  C.  C.  A.  500  (affirming  Laas  v.  Scott,  145  Fed.  196),  deci- 
sion of  Court  of  Appeals  of  District  of  Columbia  affirming  patent  office 
in  proceeding  involving  priority  of  invention  authorizes  preliminary  in- 
junction against  infringement  by  unsuccessful  contestant;  Keasbey  & 
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Mattison  Co.  v.  Philip  Carey  Mfg.  Co.,  139  Fed.  677,  upholding  Han- 
more  patent  No.  545,843,  for  nonconducting  covering  for  8team-pii)e; 
Cleveland  Foundry  Co.  v.  Kauffman,  135  Fed.  361,  68  C.  C.  A.  658,  up- 
holding Jeavons  patent  No.  702,560,  for  oil-burner;  Albright  v.  Lang- 
feld,  131  Fed.  477,  upholding  Albright  patent  No.  439,086,  for  coin 
purse;  American  Delinter  Co.  v.  American  Mach.  &  Const.  Co.,  128  Fed. 
722,  63  C.  C.  A.  307,  holding  Thomas  patent  machine  for  delinting  cot-* 
tonseed,  combining  old  elements  in  novel  manner,  patentable  and  in- 
fringed by  Baxter  patent ;  Fairbanks-Morse  &  Co.  v.  Stickney,  123  Fed. 
82,  59  C.  C.  A.  209,  holding  patentable  Hobart  patent  655,440,  for  fric- 
tion clutch;  Armat  Moving  Picture  Co.  v.  American  Mutoscope  Co., 
118  Fed.  850,  upholding  Jenkins  and  Armat  patent  586,953,  for  picture 
exhibiting  apparatus,  representing  moving  objects  by  use  of  moving 
carrying  field  without  use  of  shutter;  Consolidated  Rubber  Tire  Co.  v. 
Finley  Rubber  Tire  Co.,  116  Fed.  632,  sustaining  Grant  patent  for 
rubber-tire  wheel,  consisting  of  rubber  tire,  metallic  rim  with  sloping 
sides  and  two  wires  running  through  to  hold  tire  in  place;  Hallock  v. 
Davison,  107  Fed.  483,  holding  burden  of  showing  prior  use  of  Hallock 
weeder,  the  only  successful  one  on  market  and  admittedly  copied  by 
defendant,  not  sustained  by  latter;  Covert  v.  Covert,  106  Fed.  185,  hold- 
ing proof  that  article  patented  was  left  by  inventor  at  store  for  sale 
two  years  before  application  for  patent  establishes  prior  use;  Stephen- 
son V.  Allison,  123  Ala.  448,  26  South.  292,  holding  patentability  of 
Allison  chum  shown  by  specifications  to  be  different  from  other  patents 
alleged  to  anticipate  it  sustained  by  presumption  from  issuance  of  pat- 
ent ;  Fenton  ^Metallic  Mfg.  Co.  v.  Office  Specialty  Mfg.  Co.,  12  App. 
D.  C.  216,  Hoffman  patent  for  improved  bookcase  containing  roller 
shelves  was  not  anticipated,  is  valid  and  infringed;  Williams  v.  Ogle. 
14  App.  D.  C.  149,  holding  Ogle  patent  for  perforated  envelope  or 
wrapper  with  tearing  strip  valid  in  interference  proceeding,  where  per- 
son claiming  to  be  prior  inventor  failed  to  make  out  his  case;  Doyle 
V.  McRoberts,  10  App.  D.  C.  451,  holding  McRoberts  patent  for- inven- 
tion in  steel  founding  valid  where  person  claiming  priority  in  interfer- 
ence proceeding  failed  to  establish  such  priority;  Burr  v.  Ford,  5  App. 
D.  C.  28,  holding  Ford  and  Ferguson  patent  for  improved  coupling 
device  valid  in  interference  proceeding,  where  person  claiming  to  be 
prior  inventor  fails  to  sustain  burden  of  proof;  Anderson  v.  Monroe, 
55  Fed.  397,  Pacific  etc.  Ry.  Co.  v.  Butte  County  etc.  Ry.  Co.,  55  Fed. 
764,  Richardson  v.  Campbell,  72  Fed.  526,  Dodge  v.  Post,  76  Fed.  809, 
Bowers  v.  Pacific  etc.  Reclamation  Co.,  81  Fed.  571,  and  Bowers  v.  San 
Francisco  Bridge  Co.,  91  Fed.  409,  all  following  rule;  The  Barbed-Wire 
Patent,  143  U.  S.  285,  36  L.  Ed.  159,  12  Sup.  Ct.  447,  holding  proof  sus- 
taining an  unpatented  device,  set  up  as  a  complete  anticipation,  must 
be  beyond  a  reasonable  doubt;  Cary  v.  Lovell  Mfg.  Co.,  31  Fed.  347, 


il7  U.  S.  689-696        NOTES  ON  U.  S.  REPORTS.  472 

sustaining  Gary  patent  for  spiral  springs;  Hat-Sweat  Mfg.  Co.  v.  Davis 
Sewing  Mach.  Co.,  32  Fed.  404,  holding  that  facts  raised  a  presump- 
tion of  validity;  American  Bell  Tel.  Co.  v.  American  Cushman  Tel.  Co., 
35  Fed.  739,  1  L.  B.  A.  62,  treating  experiment  as  having  been  aban- 
doned; Putnam  v.  Keystone  etc.  Stopper  Co.,  38  Fed.  236,  granting 
preliminary  injunction;  Harmon  v.  Struthers,  43  Fed.  440,  overruling 
^defense  of  prior  use;  United  States  etc.  Lighting  Co.  v.  Edison  Lamp 
Co.,  51  Fed.  28,  holding  evidence  of  prior  invention  insufficient  to  over- 
come presumption;  Francis  v.  Earkpatrick  &  Co.,  62  Fed.  827,  over- 
ruling defense  of  anticipation;  Singer  Mfg.  Co.  v.  Brill,  54  Fed.  383, 
4  C.  C.  A.  374,  holding  finding  of  infringement  by  jury  not  review- 
able ;  Harper  Co.  v.  Wilgus,  56  Fed.  588,  6  C.  C.  A.  45,  refusing  to  con- 
sider objection  to  verdict,  because  evidence  showed  patent  was  antici- 
pated; Barnes  ^etc.  Sprinkler  Co.  v.  Walworth  Mfg.  Co.,  60  Fed.  607, 
9  C.  C.  A.  154,  upholding  defense  that  patented  device  was  anticipated 
by  a  prior  patent;  Electric  Mfg.  Co.  v.  Edison  etc.  Light  Co.,  61  Fed. 
837,  10  C.  C.  A.  106  (affirming  57  Fed.  618),  where  patent  has  been 
sustained,  right  to  preliminary  injunction  can  be  defeated  only  by  a 
new  defense,  which  would  have  defeated  patent  at  original  trial;  Mast 
V.  Iowa  etc.  Pump  Co.,  68  Fed.  224,  an  experiment  subsequently  aban- 
doned does  not  amount  to  anticipation;  San  Francisco  Bridge  Co.  v. 
Keating,  68  Fed.  354,  15  C.  C.  A.  476,  sustaining  verdict  of  jury  upon 
question  of  invention;  Standard  Cartridge  Co.  v.  Peters  Cartridge  Co., 
69  Fed.  410,  decision  of  patent  office  on  question  of  priority  should 
not  be  set  aside  upon  cumulative  evidence;  American  etc.  Pulp  Co.  v. 
Howland  etc.  Pulp  Co.,  70  Fed.  993,  where  claimant  had  knowledge  of 
invention  used  in  foreign  country  prior  to  his  application,  burden  to 
establish  priority  is  on  him;  Morgan  v.  Daniels,  153  13.  S.  123,  38  L.  Ed. 
658,  14  Sup.  Ct.  773,  and  Earl  v.  Southern  Pac.  Co.,  75  Fed.  611,  both 
Iiolding  prior  adjudication,  sustaining  patent,  is  conclusive;  Kraatz  v. 
Tieman,  79  Fed.  323,  and  Consolidated  Fastener  v.  Columbia  Fastener 
Co.,  79.  Fed.  798,  both  construing  claims  so  as  to  uphold  patent;  Hobie 
V.  Smith,  27  Fed.  659,  Edison  etc.  Light  Co.  v.  Beacon  etc.  Electrical 
Co.,  54  Fed.  679,  Anderson  v.  Monroe,  55  Fed.  399,  and  Hanifen  v. 
E.  H.  Godshalk  Co.,  84  Fed.  651,  28  C.  C.  A.  507,  all  holding  prior  use 
uot  proved;  Wheaton  v.  Kendall,  85  Fed.  673,  Kinnear  &  Co.  v.  Capital 
etc.  Metal  Co.,  81  Fed.  492,  and  Wilkins  etc.  Fastener  Co.  v.  Webb, 
89  Fed.  996,  all  deciding  that  patent  is  prima  facie  evidence  of  its 
validity. 

Distinguished  in  Emerson  Electric  Mfg.  Co.  v.  Van  Nort  Bros.  Elec- 
tric Co.,  116  Fed.  980,  upholding  Meston  patent  for  improvement  in 
lubricated  bearings  for  electric  ceiling  fan  motors  where  evidence  of 
anticipation  was  oral  and  from  memory  only. 
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117  U.  8.  697-706,  OOBDON  ▼.  TTKITED  STATES. 

Court  of  OlaisiB'  decisions  are  advisory  merely,  not  obligatory;  hence 
not  revisable  by  Supreme  Court. 

Approved  in  District  of  Columbia  v.  Barnes,  187  U.  S.  638,  47  L.  Ed. 
344,  23  Sup.  Ct.  846,  reaffirming  rule;  People  of  Porto  Rico.  v.  Rosaly  Y 
Castillo,  227  U.  S.  276,  57  L.  Ed.  509,  33  Sup.  Ct.  362,  construing  pro- 
vision in  Organic  Act  of  Porto  Rico,  that  people  of  Porto  Rico  shall 
have  power  to  sue  and  be  sued,  as  establishing  liability  to  be  sued  only 
when  consent  is  given;  Wallace  v.  Adams,  204  U.  S.  423,  51  L.  Ed.  552, 
27  Sup.  Ct.  363,  holding  act  of  Congress  of  1902,  creating  Choctaw  and 
Chicasaw  citizenship  court  to  examine,  and  in  case  of  error  to  annul, 
judgments  of  courts  of  Indian  Territory  determining  citizenship  in 
Choctaw  and  Chickasaw  Nations,  was  valid  ;Ez  parte  Jonis,  191  U.  S. 
102,  48  L.  Ed.  112,  24  Sup.  Ct.  28,  refusing  prohibition  against  Choc- 
taw and  Chickasaw  citizenship  court  to  prevent  further  effect  to  judg- 
ment annulling  Federal  decree  admitting  persons  to  citizenship;  Pam- 
to-Pu  V.  United  States,  187  U.  S.  382,  47  L.  Ed.  226,  23  Sup.  Ct.  147, 
holding  Court  of  Claims  has  jurisdiction  to  make  award  to  Pottawato- 
mie Indians  under  26  Stats,  at  Lai^,  24,  and  render  judgment  thereon; 
District  of  Columbia  v.  Eslin,  183  U.  S.  65,  46  L.  Ed.  86,  22  Sup.  Ct. 
18,  holding  repeal  of  28  Stats,  at  Large,  664,  by  29  Stats,  at  Large,  665, 
providing  that  no  judgment  on  appeal  from  Court  of  Claims  shall  be 
paid,  precludes  Supreme  Court  from  entertaining  appeal;  United  States 
V.  E.  I.  Du  Pont  De  Memours  &  Co.,  188  Fed.  155,  gpranting  interlocu- 
tory decree  enjoining  continuance  of  combination  in  restraint  of  in- 
terstate commerce  in  powder  and  other  explosives,  and  ordering  dis- 
solution of  combination,  but  in  allowing  defendants  to  re-create  new 
conditions  not  repugnant  to  law,  court  will  not  supervise  or  exercise 
administrative  functions;  Philadelphia  &  R.  Ry.  Co.  v.  Interstate  Com- 
merce Commission,  174  Fed.  688,  court  having  no  constitutional  power 
to  regulate  commerce  or  fix  rates  to  be  charged  by  carrier  cannot  sus- 
pend or  vacate  order  of  interstate  commerce  commission  prescribing 
rates,  iBxcept  on  ground  that  commission  exceeded  power  or  exercised 
power  in  violation  of  carrier's  right;  United  States  v.  Seymour,  10 
App.  D.  C.  311,  312,  act  of  Congress  conferring  upon  this  court  juris- 
diction to  entertain  appeals  from  decisions  of  commissioner  of  patents 
in  certain  cases  is  valid;  State  v.  Board  of  State  Canvassers,  145  Wis. 
312,  130  N.  W.  495,  Supreme  Court  will  not  review  election  of  con- 
gressional representative,  independent  of  returns,  where  term  of  office 
commences  within  few  days,  since  House  must  ultimately  decide  who 
was  elected;  dissenting  opinion  in  Sabre  v.  Rutland  R.  Co.,  86  Vt.  383, 
Ann.  Caa.  19150,  1269,  85  Atl.  708,  majority  holding  that  legislature 
had  power  to  authorize  public  service  commission  to  investigate  neces- 
sity of  gates  at  crossing,  and,  if  found  necessary,  to  require  erection 
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of  gates;  In  re  Sanborn,  148  U.  S.  224,  37  L.  Ed.  430,  13  Sup.  Ct.  578, 
holding  no  appeal  lies  from  decision  of  Court  of  Claims  on  part  of 
claimant;  La  Abra  etc.  Min.  Co.  v.  United  States,  175  U.  S.  456,  44 
L.  Ed.  234,  20  Sup.  Ct.  179,  holding  decree  rendered  by  Court  of  Claims 
was  binding;  Great  Falls  Mfg.  Co.  v.  Attorney  General,  124  U.  S.  599 
(see  81  L.  Ed.  533,  8  Sup.  Ct.  638),  arguendo. 

Distinguished  in  South  Dakota  v.  North  Carolina,  192  U.  S.  320,  48 
L.  Ed.  462,  24  Sup.  Ct.  276,  upholding  Supreme  Court  jurisdiction  of 
foreclosure  suit  by  South  Dakota  as  donee  of  bonds  issued  to  donor 
by  South  Carolina  and  secured  by  railway  mortgage;  Interstate  Com* 
merce  Commission  v.  Brimson,  154  U.  S.  483,  484,  38  L.  Ed.  1069,  14 
Sup.  Ct.  1135,  holding  commission  could  not  be  invested  with  i>ower  to 
compel  obedience  to  its  orders  by  fine  or  imprisonment. 

Congress  caonot  enlarge  Supreme  Court's  appellate  powers  or  anfhorlze 
nonjudicial  opinion  by  it. 

Approved  in  Muskrat  v.  United  States,  219  U.  S.  354,  355,  55  L.  Ed. 
249,  31  Sup.  Ct.  250,  determination  by  Court  of  Claims  and  on  appeal 
by  this  court  of  validity  of  act  of  Congress  in  suit  under  subsequent 
act  of  Congress  giving  sucK  courts  jurisdiction  for  avowed  purpose  of 
settling  such  question,  is  not  within  appellate  jurisdiction  conferred  by 
Constitution,  and  such  judgment  would  not  conclude  parties  in  actual 
litigation;  In  re  Macfarland,  30  App.  D.  C.  383,  387,  act  of  Congress 
imposing  upon  Supreme  Court  of  this  district  legislative  duty  of  as- 
certaining value  of  plant  of  Washington  gaslight  company,  and  cost 
of  future  extensions  and  enlargements  as  basis  of  increasing  capital 
stock,  is  invalid ;  In  re  Pacific  Ry.  Commrs.,  12  Sawy.  587,  32  Fed.  259, 
following  rule;  United  States  v.  Old  Settlers,  148  U.  S.  466,  37  L.  Ed. 
524,  13  Sup.  Ct.  666,  holding  Congress  had  not  authorized  courts  to  go 
behind  treaty  of  1846,  with  Cherokee  Nation;  Styles  v.  Tyler,  64  Conn. 
453,  30  Atl.  172,  arguendo. 

Congress  having  omitted  to  transfer  records  of  territorial  court,  Supreme 
Court  will  not  bring  up  record  and  proceed  to  Judgment. 

Approved  in  Pendleton  v.  Cowling,  11  Mont.  48,  27  Pac.  388,  follow- 
ing rule. 

Constitutionality  of  law  is  Judicial  question  to  be  decided  by  the  courts. 
Approved  in  State  v.  Cunningham,  83  Wis.  137,  35  Am.  St.  Rep.  45, 
17  L.  R.  A.  166,  53  N.  W.  53,  following  rule;  State  v.  Osborne,  14  Ariz. 
190,  125  Pac.  886,  constitutionality  of  act  is  strictly  judicial  question, 
though  it  may  involve  legality  of  holding  election  and  thereby  have 
political  effect. 
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118  17.  8.  3-10,  80  L.  Ed.  49,  6  Sop.  dt.  951,  EMEBSON  ▼.  8ENTES. 

Partnenliip  crediton  liave  no  Hen  on  assets,  and  cannot  prevent  assign- 
ment,  with  preferences. 

Approved  in  Osborne  v.  Barge,  29  Fed.  727,  holding  assent  of  all 
partners  necessary  to  valid  assignment;  Douglas  v.  Alder,  13  Utah,  312, 
44  Pae.  708,  upholding  assignment  for  firm  creditors,  by  remaining 
partner,  after  dissolution. 

Rights  and  remedies  of  partnership  creditors.    Note,  43  Am.  St. 
Eep.  876. 

Partner  surviving  is  entitled  to  control  of  partnership  property  to  wind 
up  business. 

Approved  in  People's  National  Bank  v.  Wilcox,  136  Mich.  577,  581, 
100  N.  W.  27,  29,  where  surviving  partner  mortgaged  partnership  as- 
sets to  meet  firm  debts,  mortgagee  had  priority  over  his  individual 
creditors;  Durant  v.  Pierson,  124  N.  T.  452,  21  Am.  St.  Bep.  691,  12 
L.  R.  A.  149,  26  N.  E.  1097,  holding  surviving  partner  may  bind  assets 
by  borrowing  money;  Riddle  v.  Whitehill,  135  U.  S.  637,  34  L.  Ed,  288, 
10  Sup.  Ct.  929,  holding  statute  of  limitations  does  not  run  against 
partners  during  winding  np  of  business. 

Dead  partner's  representative  cannot  prevent  assignment  for  creditors 
by  snrvlvor. 

Approved  in  Indiana  Novelty  Mfg.  Co.  v.  MeOill,  15  Ind.  App.  U, 
43  N.  E.  467,  holding  notes  due  insolvent  corporation  a  trust  fund  for 
all  creditors. 

Surviving  partner  of  insolvent  firm  may  make  valid  assignment^  with 
preferences. 

(475) 
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Approved  in  American  Bonding  Co.  v.  State,  40  Ind.  App.  565,  82 
N.  E.  550,  551,  upholding  right  of  surviving  partner  to  prefer  certain 
creditors;  Havens  v.  Harris,  140  Ind.  391,  39  N.  E.  50,  State  v.  With- 
row,  141  Mo.  77,  41  S.  W.  982,  Williams  v.  Whedon,  109  N.  Y.  341, 
4  Am.  St.  Rep.  464,  16  N.  E.  367,  and  Patton  v.  Leftwich,  86  Va.  424, 
425,  19  Am.  St.  Rep.  904,  905,  6  L.  R.  A.  571,  572,  10  S.  E.  687,  688, 
all  reafi^rming  rule;  Shattuck  v.  Chandler,  40  Kan.  519, 10  Am.  St.  Rep. 
229,  20  Pac.  226,  and  Riley  v.  Carter,  76  Md.  593,  35  Am.  St.  Rep.  446, 
19  L.  R.  A.  494,  25  Atl.  668,  both  holding  surviving  partner  may  make 
assignment,  in  absence  of  statutory  restriction;  First  Nat.  Bank  v. 
Parsons,  128  Ind.  149,  27  N.  E.  487,  holding  surviving  partner  may 
chattel  mortgage  firm  property;  Kellar  v.  Self,  5  Tex.  Civ.  App.  397, 
24  S.  W.  580,  where  one  partner  sold  interest  and  remaining  partners 
assigned  with  preferences. 

Distinguished  in  Rogers  v.  Floumoy,  21  Tex.  Civ.  558,  54  S.  W.  387, 
holding  vi>id  assignment  by  surviving  partner  of  individual  estate  only; 
August  V.  Calloway,  35  Fed.  383,  384^  385,  holding  both  firm  and  sur- 
viving partner  must  be  insolvent. 

Asslgmnent  for  creditors,  with  preferences,  Is  not  void  for  assignor's 
miknown  ftaiidnlent  omission  of  assets. 

Approved  in  Dugan  v.  Beckett,  129  Fed.  58,  63  C.  C.  A.  498,  mort- 
gage of  bankrupt's  stock  not  invalidated  by  fraudulent  conduct  of 
mortgagor  alone;  Fechheimer  v.  Hollander,  21  D.  C.  86,  87,  holding 
assignment  void  even  though  preferred  creditors  did  not  participate  in 
fraud;  Danzig  v.  Saks,  9  Mackey  (D  C),  190,  holding  assets  omitted 
.  through  mistake  will  not  render  assignment  void ;  Wilson  v.  Meyer,  23 
Utah,  536,  65  Pac.  490,  holding  delay  of  five  years  in  settling  firm's 
affairs  necessitated  by  will  of  deceased  partner  did  not  justify  court's 
order  directing  sale  of  deceased's  interest;  Millhiser  v.  McKinley,  98 
Va.  209,  35  S.  E.  446,  sustaining  assignment  of  partner's  interest  in 
insolvent  firm  to  copartner  to  enable  general  assig^nment  for  benefit  of 
creditors,  no  fraud  being  shown;  Halsey  v.  Council,  111  Ala.  224,  20 
South.  446,  and  Robinson  v.  Thomason,  113  Ala.  528,  20  South.  952, 
both  reaffirming  rule;  Hill  v.  Shrygley,  51  Ark.  59,  9  S.  W.  845,  hold- 
ing fraud  of  assignee  or  creditors  necessary  to  invalidate  such  deed; 
Peters  v.  Bain,  133  U.  S.  690,  83  L.  Ed,  703,  10  Sup.  Ct.  360,  holding 
prior  fraud  on  depositors  does  not  invalidate  assignment  for  creditors; 
Sanger  v.  Flow,  48  Fed.  156,  1  C.  C.  A.  56,  holding  evidence  of  as- 
signor's fraud  irrelevant,  unless  involving  assignee;  Baer  v.  Rooks,  50 
Fed.  901,  2  C.  C.  A.  76,  holding  subsequent  acts  cannot  invalidate  bona 
fide  assignment;  Seibert  v.  Milligan,  110  Ind.  112,  10  N.  E.  932,  hold- 
ing omission  of  property  does  not  invalrdate  assignment;  Pettit  v.  Par- 
sons, 9  Utah,  228,  33  Pac.  1039,  upholding  assignment  preceded  by 
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fraudulent  bill  of  sale  not  connected,  therewith;  dissenting  opiniofl  in 
Bank  of  Commerce  v.  Payne,  86  Ky.  484,  majority  holding  assignor's 
fraudulent  intent  invalidates  assignment;  Waples-Platter  Co.  v.  Low,  54 
Fed.  96,  4  C.  C.  A.  205,  arguendo. 

Statutes  authorizing  and  regulating  assignments  for  benefit  of  credi- 
tors.   Note,  2  Am.  St.  Bep.  24. 

Participation  in  vendor's  fraud  invalidating  transfer  for  good  con- 
sideration.   Note,  82  L.  R.  A.  44. 

118  U.  &  10-18,  80  !•.  Ed.  63,  6  Sup.  Ct  046,  DOBSON  ▼.  DOBNAK. 

By  act  of  1870,  carpet-design  patent  is  suAciently  desczlbed  by  ref «iw 
ence  to  photograph. 

Approved  in  Ashley  v.  Weeks-Numan  Co.,  220  Fed.  903,  Graff  ▼. 
Webster,  189  Fed.  905,  and  Bolte  &  Weyer  Co.  v.  Knight  Light  Co., 
180  Fed.  415,  103  C.  C.  A.  558,  all  holding  infringement  of  patent  de- 
sign consists  in  sameness  that  would  deceive  ordinary  observer;  Bush 
&  Lane  Piano  Co.  v.  Becker  Bros.,  209  Fed.  233,  holding  Lane  patented 
design  for  piano  case  was  infringed;  Ashley  v.  Samuel  C.  Tatum  Co., 
186  Fed.  341,  342,  108  G.  C.  A.  539,  holding  patented  inkstand  of  plain 
finish  is  not  infringed  by  one  of  ornamental  finish;  Charles  Boldt  Co. 
V.  Nioison-Weiskopf  Co.,  194  Fed.  872,  114  C.  C.  A.  617,  refusing  to 
sustain  Boldt  patent  No.  39,921,  for  design  for  bottle;  In  re  Mygatt, 
26  App.  D.  G.  369,  holding  description  may  also  accompany  photograph 
of  patent;  Anderson  v.  Saint,  46  Fed.  761,  upholding  patent  for  design 
of  mantel  shown  by  photograph ;  Britton  v.  White  Mfg.  Co.,  61  Fed.  96, 
admitting  drawings,  without  other  description,  to  show  anticipation  of 
design  patent. 

mterlocQtory  infringement  decree  to  aeconnt  for  profits  ftom  carpet, 
bearing  infringed  design,  held  unobjectionable,  becaose  covering  profits  not 
from  the  design. 

Approved  in  Mosher  v.  Joyce,  51  Fed.  444,  2  C.  C.  A.  322,  it  is  for 
plaintiff  to  segregate  profit  due  to  use  of  design. 

Patent4nftlngement  damages  held  nominal  where  no  profit  made  ftom 
use  of  infringed  design. 

Approved  in  Seeger  Refrigerator  Co.  v.  American  Car  &  Foundry  Co., 
212  Fed.  758,  allowing  recovery  of  six  cents  for  infrinc:ement  of  pat- 
ented refrigerator;  G.  &  C.  Merriam  Co.  v.  Ogilvie,  170  Fed.  169,  95 
C.  C.  A.  423,  refusing  accounting  for  profits  when  same  would  be 
founded  on  conjecture;  Kansas  City  Hay  Press  Co.  v.  Devol,  127  Fed. 
366,  holding  nominal  damages  only  recoverable  where  patent  infringed 
is  for  improved  part  only  of  mop  head  and  damages  not  proved  sep- 
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arately;  Fay  v.  Allen,  24  Blatchf.  276,  30  Fed.  447,  denying  profits 

on  entire  machine  where  entire  market  value  not  proved  result  of  in- 

^fringement;  Roemcr  v.  Simon,  24  Blatchf.  397,  31  Fed.  42,  where  plain- 

'jtiff  failed  to  show  extent  of  profit  due  to  lock's  patented  feature; 

"^Everest  v.  Buffalo  etc.  Oil  Co.,  24  Blatchf.  465,  31  Fed.  744,  holding 

plaintiff  entitled  to  only  nominal  damages,  unless  he  segregates  profit 

due  to  invention. 
Distinguished  in  Welling  v.  La  Baw,  34  Fed.  43,  awarding  patentee 

entire  profits,  where  patent  infringed  consists  of  new  composition  of 

matter. 

Lost  profits  by  infringement  of  patents,  copyrights  or  trademarks 
as  damages.    Note,  61  L.  R.  A.  811,  819,  820. 

It  is  not  presumed,  against  InMngw  oX  carpet  design  not  profiting  by 
sale,  that  patentee  would  bave  profited. 

Approved  in  United  States  Frumentum  Co.  v.  Lauhoff,  216  Fed.  614, 
132  C.  C.  A.  614,  holding  factory  facilities  for  making  infringed  pat- 
ented articles  is  no  proof  that  all  output  would  be  sold;  Roemer  v. 
Simon,  24  Blatchf.  397,  31  Fed.  42,  where  plaintiff  did  not  show  that 
infrinorer's  sales  restricted  his:  Bell  v.  United  States  Stamping  Co^  32 
Fed.  551,  holding  sales  by  infringer  to  strangers  not  presumed  lost  to 
licensee ;  Royer  v.  Shultz  Belting  Co.,  45  Fed.  53,  denying  presumption 
that  patentee  lost  what  infringer  made  on  superior  imitation;  dissent- 
ing opinion  in  Bush  &  Lane  Piano  Co.  v.  Becker  Bros.,  222  Fed.  905, 
138  C.  C.  A.  382,  majority  holding  on  infringement  of  design  patent 
for  piano  case,  profits  on  case  alone  are  recoverable,  not  on  whole  piano. 

Burden   of  proof   as  to  profits   in  infringement  suit.    Note,   41 
L.  R.  A.  (N.  8.)  658. 

Defendants  were  allowed  costs  on  appeal,  reducing  Infringement  dam- 
ages allowed  to  nominal  amount. 

Distinguished  in  Du  Bois  v.  Kirk,  158  U.  S.  67,  89  L.  Ed.  899,  15  Sup. 
Ct.  732,  holding  appeal  does  not  lie  from  decree  for  costs. 

Exclusive  right  to  designs  under  patent  and  trademark  laws.    Note, 
25  E.  R.  0.  266. 

118  U.  S.  19-22,  30  L.  Ed.  75,  6  Sop.  Ct.  923,  TOHNSTON  ▼.  DI8TBI0T  OF 
COLUMBIA. 

Municipality  is  liable  for  sewer  overflow  from  nefi^gent  construction, 
but  not  ftom  defective  system. 

Approved  in  District  of  Columbia  v.  Pierce,  44  App.  D.  C.  141,  re- 

•versing  verdict   for  plaintiff  in  suit  for  injuries  resulting  from  fall 

through  manhole;  District  of  Columbia  v.  Tyrell,  41  App.  D.  C.  474, 
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refusing  to  hold  city  liable  for  injuries  resulting  from  leaking  gas-pipe; 
District  of  Columbia  v.  Cropley,  23  App.  D.  C.  250,  refusing  to  hold 
District  liable  for  discharge  of  sewage  into  Potomoc  River;  District  of 
Columbia  v.  Metropolitan  R.  R.  Co.,  8  App.  D.  C.  359,  holding  railroad 
liable  for  paving  work  done  around  its  tracks;  Bowden  v.  Kansas  City, 

69  Kan.  592,  593,  66  L.  E.  A.  181,  77  Pac.  575,  city  liable  for  unsafe 
condition  of  fire  station  whereby  fireman  injured;  Parker  v.  Mayor  etc. 
of  Monroe,  128  La.  957,  55  South.  589,  holding  decision  of  establishing 
drainage  district  lies  entirely  within  discretion  of  board;  Manning  v. 
Sprin^eld,  184  Mass.  246,  68  N.  E.  202,  where  recovery  not  allowed, 
defect  being  in  system  of  sewer;  Harrington  v.  Woodbridge,  70  N.  J.  L. 
29,  56  Atl.  141,  denying  relief  for  damage  caused  by  want  of  sufficient 
fall,  and  capacity  in  sewer  causing  water  to  back  up  into  plaintiff's 
cellar;  Sanderlin  v.  Luken,  152  N.  C.  744,  68  S.  E.  227,  refusing  to  in- 
terfere  with  commissioners  of  drainage  district  in  awarding  contract 
for  work;  City  of  Dallas  v.  Webb,  22  Tex.  Civ.  51,  54  S.  W.  400,  hold- 
ing city  authorized  by  charter  to  maintain  sewer  system  liable  for  in- 
jury to  pedestrian  by  stepping  into  unsafe  sewer  grate;  Stansbury  v. 
City  of  Richmond,  116  Va.  208,  61  L.  R.  A.  (N.  S.)  984,  81  S.  E.  27, 
refusing  to  hold  city  liable  for  inadequate  water  supply  furnished; 
Hart  V.  Neillsville,  125  Wis.  551,  1  L.  E.  A.  (N.  S.)  952,  104  N.  W.  700, 
city  liable  for  damage  caused  by  negligent  construction  of  sewer;  City 
of  Chicago  v.  Seben,  165  111.  379,  56  Am.  St.  Rep.  248,  46  N.  E.  246, 
reaffirming  rule;  Hession  v.  Wilmington,  1  Marv.  (Del.),  135,  40  Atl. 
752,  Knostman  etc.  Furniture  Co.  v.  Davenport,  99  Iowa,  594,  68  N.  W. 
889,  and  Hession  v.  Mayor  etc.  of  Wilmington,  1  Marv.  (Del.)  122,  40 
Atl.  752,  all  denying  city's  liability  for  failure  to  increase  sewer's  capa- 
city; Willett  V.  ViUage  of  St.  Albans,  69  Vt.  335,  38  Atl.  74,  denying 
city's  liability  for  injury  resulting  from  plan  or  method  of  construc- 
tion ;  Donahoe  v.  Kansas  City,  136  Mo.  666,  38  S.  W.  573,  holdiAg  city 
for  defective  construction  of  sewers;  Bullmaster  v.  City  of  St.  Joseph, 

70  Mo.  App.  65,  holding  city  liable  for  negligence  in  construction  and 
repair  of  electric-light  plant;  McCord  v.  Pueblo,  5  Colo.  App.  54,  36 
Pac.  1111,  holding  city  liable  for  negligence  in  constructing  improve- 
ment; San  Antonio  v.  San  Antonio  etc.  Ry.  Co.,  16  Tex.  Civ.  App.  7, 
39  S.  W.  138,  holding  street  railroad  franchise  subject  to  city's  right 
to  construct  sewers;  Buckley  v.  New  Bedford,  155  Mass.  67,  29  N.  E. 
201,  arguendo. 

Distinguished  in  Marcus  Sayre  Co.  v.  Newark,  60  N.  J.  Eq.  382,  45 
Atl.  994,  dismissing  bill  to  restrain  city  from  building  lawful  public 
sewer  emptying  into  Passaic  River,  no  injury  having  been  done  plain- 
tiff; Walters  v.  City  of  Carthage,  36  S.  D.  13,  153  N.  W.  882,  10 
N.  C.  C.  A.  886,  allowing  recovery  against  city  for  injury  resulting  from 
fall  of  fire-house  door;  Philadelphia  etc.  R.  R.  Co.  v.  Davis,  68  Md.  291, 
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6  Am.  St.  Rep.  448,  11  Atl.  825,  and  Sentman  v.  Baltimore  ete.  R.  R. 
Co.,  78  Md.  230,  27  Atl.  1075,  both  holding  railroad  not  liable  for  over- 
flow from  ditches,  cansed  by  very  xmnsual  rainfall. 

Municipal  corporations — ^Liability  for  defects  in  and  want  of  repair 
of  sewers.    Note,  29  Ami.  St.  Rep.  7S8. 

Liability  of  cities  for  the  negligence  and  other  misconduct  of  their 
officers  and  agents.    Note,  80  Am.  St.  Rep.  880. 

Liability  of  cities  for  negligence  in  construction  of  sewers.    Note, 
54  Am.  Rep.  671. 

Liability  of  municipality  for  defective  sewers  or  severage  system. 
Note,  4  Ann.  Oas.  1091,  1092. 

Liability  of  municipality  for  failure  to  dean  and  repair  sewers. 
Note,  18  Ann.  Gas.  471. 

Liability  of  municipality  for  injuries  resulting  from  defective  plan 
of  public  works.    Note,  14  Ann.  Oas.  758. 

Municipal  duty  and  liability  as  to  drainage.    Note,  61  L.  R.  A.  684. 

Liability  of  officers  for  permitting  or  failing  to  abate  nuisance. 
Note,  16  E.  R.  0.  624,  628. 

118  17.  8.  22-25,  80  !•.  Ed.  68,  6  Sup.  Cft.  050,  UNITED  STATES  BIFLB 
ft  OABTBIDaE  00.  v.  WHITNEY  ASMS  OO. 

Patent  commissioner's  dedsion  of  nonabandonment  of  inTontion  Is  re- 
viewable in  infringement  suit. 

Distinguished  in  Western  Electric  Co.  v.  Sperry  Electric  Co.,  58  Fed. 
192,  7  C.  C.  A.  164,  refusing  to  review  such  decisioni  where  answer  in 
infringement  does  not  allege  abandonment. 

Abandonment  may  occur  before  application  or  after  rejection,  and  may 
be  express  or  from  conduct. 

Approved  in  Victor  Talking  Mach.  Co.  v.  American  Qraph.  Co.,  140 
Fed.  866,  fact  that  invention  had  been  described  but  not  claimed  in  a 
prior  application  does  not  show  abandonment  so  as  to  invalidate  subse- 
quent patent. 

118  U.  8.  26-:S7,  SO  L.  Ed.  54,  6  Sup.  Ot.  97i,  XETES  ▼.  GRANT. 

Identity  of  published  machine  with  plaintiiTs  patent  must  deariy 
appear  to  Justify  instruction  for  defendant. 

Approved  in  Royer  v.  Schultz  Belting  Co.,  135  U.  S.  325,  84  L.  Ed. 
218,  18  Sup.  Ct.  835,  where  court  directed  verdict  for  defendant  on 
demurrer  to  evidence  involving  question  of  mechanical  equivalents; 
Coupe  V.  Royer,  155  U.  S.  579,  89  L.  Ed.  268,  15  Sup.  Ct.  205,  holding 
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jury's  province  to  determine  whether  defendant's  machine  infringes 
that  defined  by  patent. 

If  Identity  of  pnhlished  machine  and  patent  are  not  clear,  qnettion  is 
for  Jury, 

Approved  in  Heide  v.  Panoulias,  188  Fed.  917,  110  C.  C.  A.  656,  ap- 
plying principle  in  suit  for  infringement  of  dipping  frame  for  candies; 
National  Cash-Register  Co.  v.  Leland,  94  Fed.  506,  37  C.  C.  A.  372,  re- 
jecting expert's  statement  that  omission  in  machine  was  ''fatal  fault," 
though  allowing  statement  of  results. 

Distinguished  in  Overweight  Counterbalance  Elevator  Co.  v.  Improved 
Order  Red  Men's  Assn.,  94  Fed.  158,  36  C.  C.  A.  125,  upholding  instruc- 
tion to  find  for  defendant,  where  expert  testimony  would  not  support 
•contrary  verdict. 

118  U.  8.  S7~42,  SO  L.  Ed.  69,  6  Snp.  Ct.  928,  SOUTH  BOSTON  IBON  CO.  ▼. 
UNITED  STATES. 

Ubited  States  are  not  bound  by  Navy  Department  oral  contract  for 
boUera. 

Approved  in  St.  Louis  Hay  etc.  Co.  v.  United  States,  191  U.  S.  163, 
48  L.  Ed.  182,  24  Sup.  Ct.  48,  holding  invalid  under  Rev.  Stats.,  §  3744, 
to  sustain  quantum  valebat,  oral  contract  for  sale  of  hay  to  United 
States;  United  States  v.  R.  J.  Carlin  Const.  Co.,  224  Fed.  865,  138 
C.  C.  A.  449,  holding  where  bond  given  by  contractor  covered  sixty-day 
period  only,  no  suit  could  be  had  for  breach  after  that  time;  United 
States  V.  New  York  &  P.  R.  S.  S.  Co.,  197  Fed.  999,  1000,  holding  re- 
fusal of  contractor  to  sign  written  contract  does  not  make  same  void 
so  as  to  bar  suit  by  United  States  for  damages  for  its  breach;  United 
States  V.  Lamont,  2  App.  D.  C.  545,  holding  contractor  bidding  on  work 
for  second  time  is  concluded  as  to  his  first  bid;  Edichal  Bullion  Co.  v. 
Columbia  etc.  Min.  Co.,  87  Va.  645,  13  S.  E.  101,  where  parties  failed 
to  agree  on  terms  of  payment  for  realty. 

Disapproved  in  New  York  &.P.  R.  S.  S.  Co.  v.  United  States,  206 
Fed.  444,  124  C.  C.  A.  325,  holding  damages  could  not  be  recovered  for 
breach  of  contract  where  same  had  not  been  signed  by  contractor. 

118  U.  S.  43-45,  30  I^  Ed.  61,  6  Snp.  Ot.  944,  OAKLET  y.  OOODNOW. 

Removal  denied  by  State  court  presents  Federal  question  giving  Fed- 
eral Juiisdlction. 

Approved  in  Mecke  v.  Valley  Town  Mineral  Co.,  89  Fed.  115,  follow- 
ing rule;  Hickman  v.  Missouri  etc.  R.  Co.,  97  Fed.  120,  holding  where 
railroad  sued  by  Missouri  railroad  commissioners  to  fix  rates  petitions 
Xin— 31 
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for  removal.  State  eonrt  loses  jorisdietion;  and  appearance  is  no  waiver 
of  right  to  remove. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  538. 

m 

Federal  court  wUl  remand  cause  colorable  assigned  to  give  Juri8dlctlon» 
but  will  not  take  it  where  assignment  is  to  defeat  removaL 

Approved  in  Jackson  v.  Wm  Kenefeck  Co.,  233  Fed.  132,  refusing 
to  remove  suit  instituted  by  alien  against  citizen  of  another  State; 
Wells  V.  Western  Union  Tel.  Co.,  144  Iowa,  612,  138  Am.  St.  Rep.  317, 
24  L.  R.  A.  (N.  S.)  1045,  123  N.  W.  374,  holding  where  assignment  was 
made  for  consideration,  it  will  defeat  removal;  Leather  Manufacturers' 
Bank  v.  Cooper,  120  U.  S.  782,  SO  L.  Ed.  818,  7  Sup.  Ct.  779,  refusing 
removal  where  colorable  assignment  gives  State  court  jurisdiction;  Car- 
son V.  Dunham,  121  U.  S.  426,  80  L.  Ed.  994,  7  Sup.  Ct.  1032,  where 
party  asking  removal  alleged  colorable  mortgage  assignment;  Dow  ▼. 
Bradstreet  Co.,  46  Fed.  826,  holding  defendant  may  show  that  codefend- 
ant  was  joined  merely  to  defeat  Federal  jurisdiction;  Carson  v.  Dun- 
ham, 149  Mass.  56,  14  Am.  St.  Rep.  400,  8  L.  R.  A.  205,  20  N.  E.  314, 
and  Bowley  v.  Richmond  etc.  R.  R.  Co.,  110  N.  C.  318, 14  S  E.  777,  both 
arguendo. 

118  U.  S.  4&-48,  SO  li.  Ed.  52,  6  Sup.  Ot.  925,  BENJAMIN  ▼.  DUBOIS. 

Final  appealable  Judgment  is  one  which,  on  al&rmance,  leaves  nothing 
to  be  done  but  its  execution. 

Distinguished  in  Preston  v.  Fidelity  Trust  etc.  Vault  Co.,  94  Ky.  303, 
22  S.  W.  319,  under  Kentucky  probate  practice. 

Appealable  judgments  or  orders  in  probate  or  administration  pro- 
ceedings.   Note,  Ann.  Oas.  19180,  858. 

Decree  establishing  domicile  of  testator  for  Jurisdictional  purposes  Is 
not  final. 

Approved  in  Richardson  v.  Reeves,  34  App.  D.  C.  11,  holding  directed 
verdict  that  caveator  was  not  lawful  wife  of  decedent  was  not  final 
order. 

118  U.  S.  49-^4,  30  L.  Ed.  77,  6  Sup.  Ot.  945,  MEZIOAN  00N8TBXXCTI0K 
OO.  v.  BEUSENS. 

Supreme  Court  refuses  motion  for  additional  attachment  security  neg- 
lected in  first  instance. 

Approved  in  Russia  Cement  Co.  v.  Le  Page  Co.,  174  Mass.  359,  55 
N.  E.  75,  holding  supersedeas  bond  given  by  plaintiff  in  error  does  not 
dissolve  attachment  or  discharge  '^ previous  bond,"  but  is  additional 
security. 
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Distinguished  in  The  Holladay  Case,  11  Sawy.  656,  28  Fed.  120,  re- 
qniring  supersedeas  bond  to  cover  decree,  costs,  interest,  damages  and 
costs  of  appeal. 

Requirement  or  permission  of  new  or  additional  appeal  or  super- 
sedeas bond  in  appellate  court.    Note,  10  Ann.  Oaa.  805. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal  Su- 
preme Court  for  review.    Note,  66  L.  B.  A.  862. 

118  U.  a  64-68,  80  L.  Ed.  60,  6  Sup.  Ct.  929,  CAMBBIA  IBOK  OO.  y.  AS^. 
BUBK. 

Suit  for  railroad  recelvendiip,  wlfh  intervention  .by  otbexB  for  mom, 
constitnte  bat  one  suit. 

Approved  in  Adelbert  Collie  v.  Toledo  etc.  Ry.  Co.,  47  Fed.  846, 
arranging  cross-petitioners  on  same  side  with  plaintiff,  who  asserted  lien 
of  same  bond  issue. 

Bevlsed  Statutes  are  condnsive  if  clear;  if  doubtful,  orifinals  may  be 
looked  to. 

Approved  in  Benson  v.  Henkel,  198  U.  S.  13,  49  L.  Ed.  923,  26  Sup. 
Ct.  569,  District  of  Columbia  a  district  within  meaning  of  Rev.  Stats., 
§  1014  (U.  S.  Comp.  Stats.  1901,  p.  716),  though  not  within  meaning 
of  Judiciary  Act  of  1789,  from  which  the  section  was  taken;  Dow  y. 
United  States,  226  Fed.  148,  holding  provision  in  naturalization  act  pro- 
viding for  ''free  white  persons"  includes  a  Syrian;  Le  Marchal  v. 
Tegarden,  176  Fed.  691,  99  C.  C.  A.  236,  holding  where  entry  is  made 
on  land  under  mistake,  entry  may  be  transferred  to  land  originally  in- 
tended; Rathbone  v.  Hamilton,  4  App.  Dec.  486,  holding  where  married 
woman  attempts  to  convey  property  acquired  by  her  from  her  husband, 
latter  must  join  in  deed ;  Bate  Refrigerating  Co.  v.  Sulzberger,  157 
U.  S.  39,  89  L.  Ed.  612,  15  Sup.  Ct.  517,  reaffirming  rule;  United  States 
V.  Averill,  130  U.  S.  339,  82  L.  Ed.  978,  9  Sup.  Ct.  548,  applying  former 
construction  to  re-enactments  in  Revised  Statutes,  in  absence  of  con- 
trary indication;  Hamilton  v.  Rathbone,  175  U.  S.  420,  44  L.  Ed.  221, 
20  Sup,  Ct.  158,  applying  rule  to  Revised  Statutes  of  District  of  Colum- 
bia; Whelan  v.  New  York  etc.  R.  R.,  35  Fed.  856,  1  L.  B.  A.  70,  hold- 
ing removal  act  of  1887,  being  clear,  conclusive  of  law ;  King  v.  McLean 
Asylum  of  Massachusetts  General  Hospital,  64  Fed.  3M,  26  L.  B.  A. 
791,  12  C.  C.  A.  145,  arguendo. 

Distinguished  in  Clagett  v.  Duluth  Tp.,  143  Fed.  826,  74  C.  C.  A.  620, 
General  Statutes  of  1878  of  Minnesota,  never  having  been  enacted  as 
a  revision,  not  conclusive. 

Expired  or  repealed  statute  in  pari  materia  as  aid  to  construction 
of  statute.    Note,  Ann.  Gas.  1916B,  626. 
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Bemoyal  caimot  be  had  for  local  prejudice,  where  some  of  defendants 
are  residents. 

Approved  in.  Young  v.  Parker,  132  U.  S.  271,  88  L.  Ed.  858,  10  Sup. 
Ct.  77,  reaffirming  rule;  Thouron  vi  East  Tennessee  etc  Ry.  Co.,  38  Fed. 
678,  remanding  case,  under  act  of  1887,  where  one  plaintiff  was  non- 
resident and  another  alien. 

Distinguished  in  Boatmen's  Bank  v.  Fritzlen,  135  Fed.  664,  68  C.  C.  A. 
288,  under  act  of  1887,  removal  could  be  had  by  nonresident  defend- 
ant, though  some  of  codefendants  are  residents;  Whelan  v.  New  York 
etc.  R.  R.  Co.,  36  Fed.  853,  1  L.  B.  A.  68,  and  Bonner  v.  Meikle,  77 
Fed.  489,  both  holding  cause  removable,  under  act  of  1887-88,  by  non- 
resident defendant/  though  other  defendants  be  residents. 

Bemoval  for  local  prejudice  only  lies  if  diverse  citisenahip  in  whole  snit, 
not  in  separable  one. 

Approved  in  Weldon  v.  Fritzlen,  128  Fed.  614,  holding  nonresident 
mortgagee  creditor  of  mortgagors  joined  as  codefendant  by  mortgagee 
cannot  remove  for  prejudice;  Hanrick  v.  Hanrick,  153  U.  S.  196,  88 
L.  Ed.  687,  14  Sup.  Ct.  836,  remanding  case  removed  by  resident  de- 
fendant for  local  influence,  as  between  himself  and  other  defendants; 
Whelan  v.  New  York  etc.  R.  R.  Co.,  35  Fed.  857,  1  L.  R.  A.  71,  holding 
separable  controversy  and  local  prejudice  distinct  gprounds  for  removal 
under  act  of  1887;  Adelbert  College  v.  Toledo  etc.  Ry.  Co.,  47  Fed.  845, 
extending  rule  to  act  of  1887-88. 

Distinguished  in  Holmes  v.  Southern  R.  Co.,  125  Fed.  302,  holding 
Judiciary  Act  1887-88  authorizes  removal  of  suit  for  local  prejudice 
by  any  one  defendant  citizen  of  different  State,  though  joined  with 
resident. 

Right  to  remove  cause  from  State  to  Federal  Court  for  prejudice 
or  Local  Influence  as  dependent  upon  citizenship  of  parties. 
Note,  4  Ann.  Gas.  456. 

118  U.  S.  58-61,  30  L.  Ed.  72,  6  Snp.  Ct.  926,  CASHMAK  y.  AMADOB  ETC. 
CANAL  CO. 

Suit  by  alien  <m  county's  behalf,  dlamissed  as  coUuiiye,  to  giye  Federal 
jurisdiction. 

Approved  in  TumbuU  v.  Ross,  141  Fed.  652,  72  C.  C.  A.  609,  where 
court  directed  verdict  for  defendant,  there  being  strong  evidence  of 
collusion;  Cilley  v.  Patten,  62  Fed.  500,  to  determine  jurisdiction,  par- 
ties should  be  arranged  according  to  real  interest  in  controversy. 

Distinguished  in  Wheeler  v.  Denver,  229  U.  S.  351,  57  L.  Ed.  1228, 
33  Sup.  Ct.  842,  holding  taxpayers  suing  on  behalf  of  waterworks  com- 
pany to  restrain  establishment  of  municipal  system  are  not  acting  col- 
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lusively;  New  Albany  Water-Works  v.  Lonisyille  Banking  Co.,  122  Fed. 
779,  58  C.  C.  A.  576,  holding  not  collusive  foreign  stockholder's  bill 
to  enjoin  alleged  breach  of  trust  by  directors  where  majority  opposed 
action,  though  resident  stockholders  shared  expense. 

118  U.  S.  62-67,  SO  L.  Ed.  96^  6  Snp.  Ct.  961,  HABT  ▼.  VNITEO  STATE& 

Pardon  to  one  in  Bebelllon  does  not  enable  htm  to  sue  govemment  on 
dalm  barred  by  Jtevised  Statutes,  section  3480. 

Approved  in  Austin  v.  United  States,  155  U.  S.  429,  89  L.  Ed.  211, 
15  Sup.  Ct.  172,  where  statute  made  right  of  recovery  depend  upon  fact 
of  loyalty. 

U8  U.  8.  68-72,  30  L.  Ed.  73,  6  Sup.  Ct.  951,  CAPE  QTBAKDEAtT  C0X7KTT 
COUBT  V.  HTTJi. 

'  Municipal  bondholder  secured  by  tax  levy  on  realty,  held  entitled  by 
later  act  to  levy  also  on  personalty. 

Approved  in  Seibert  v.  Lewis,  122  U.  S.  291,  SO  L.  Ed.  1164,  7  Sup. 
Ct.  1192,  such  right,  after  judgment  and  levy,  is  irrepealable ;  Fleming 
▼.  Trowsdale,  85  Fed.  190,  29  C.  C.  A.  106,  in  support  of  jurisdiotion 
to  issue  mandamus. 

Failure  to  Include  a  Missouri  act  of  1871  in  Bevlsed  Statntas  hiM.  not 
a  repeaL 

Approved  in  Hutchens  v.  Covert,  39  Ind.  App.  388,  78  N.  E.  1062, 
holding  widow  of  deceased  policeman  not  entitled  to  pension  where 
death  is  result  of  suicide;  Hurst  v.  Samuels,  29  S.  C.  487,  7  S.  E.  826, 
repeals  by  implication  must  be  clear. 

Repeal  of  statute  by  implication.    Note,  88  Am.  St.  Rep.  289. 

118  17.  S.  7&-80,  SO  L.  Ed.  78,  6  Sup.  Ct.  957,  CABMAN  ▼.  PETER. 

Parol  to  show  absolute  warranty  deed  a  mortgage  must  be  clear  and 
convincing. 

Approved  in  American  Bell  Tel.  Co.  v.  National  Tel.  Mfg.  Co.,  109 
Fed.  1010,  holding  written  application  for  patent  for  machine  for  re- 
producing musical  sounds  expressly  disclaiming  use  as  speech  trans- 
mitter not  cured  by  amendment ;  Rush  ton  v.  McIUvene,  88  Ark.  301,  114 
S.  W.  710,  holding  evidence  insufficient  to  overcome  presumption  that 
deed  was  absolute;  Blair  v.  Squire,  6  Cal.  Unrep.  352,  59  Pac.  212,  hold- 
ing deed  conveying  land  in  consideration  of  indebtedness  construed  to 
be  absolute;  Smith  v.  Hoff,  23  N.  D.  43,  Ann.  Gas.  1914C,  1072,  135 
N.  W.  774,  holding  where  grantor  of  deed  takes  back  contract  provid- 
ing for  redemption,  two  papers  will  be  construed  together;  New  York 
Life  Ins.  Co.  v.  Preston,  142  Mich.  239,  105  N.  W.  1132,  holding  evi- 
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dence  insufflcient  to  show  absolute  assignment  of  insurance  policy  to 
be  collateral  security ;  Weltner  v.  Thurmond,  17  Wyo.  295,  298,  129  Am. 
St*  Rep.  1118,  98  Pac.  696,  597,  holding  where  mortgagor  gave  absolute 
deed  to  mortgagee,  same  could  not  be  construed  to  be  a  mortgage ;  Wal- 
lace V.  Johnstone,  129  U.  S.  64,  32  L.  Ed.  621,  9  Sup.  Ct.  246,  Mahoney  v. 
Bostwick,  96  Cal.  58,  31  Am.  St.  Rep.  177,  30  Pac.  1021,  Jasper  v. 
Hazen,  4  N.  D.  9,  23  L.  R.  A.  64,  68  N.  W.  457,  and  Voorhies  v.  Hen- 
nessy,  7  Wash.  246,  34  Pac.  932,  all  reaffirming  rule;  Barnes  v.  Pack- 
wood,  10  Wash.  56,  38  Pac.  859,  where  signer  of  note  sought  to  show 
that  he  signed  in  special  capacity. 
^  Distinguished  in  Keithley  v.  Wood,  151  III.  573,  42  Am.  St.  Rep.  267, 

38  N.  E.  151,  where  there  was  collateral  defeasance. 

Parol  evidence  that  instrument  importing  a  complete  transfer  wag 
intended  as  a  mortgage  or  pledge.  Note,  L.  B.  A.  1916B,  28,  78, 
101,  194,  843. 

118  XX.  8.  81-86,  30  L.  Ed.  68,  6  Sup.  Ot.  954,  XTinTED  STATES  ▼.  LAND- 
RAM. 

internal  Bevenne  Act  of  1879  did  not  repeal  coUectora'  commissiona  on 
distilled  splrita. 

Approved  in  In  re  Anderson,  214  Fed.  664,  holding  declaration  of 
intention  filed  before  passage  of  act  of  1906  was  available  to  sustain 
petition  filed  seven  years  after  passage;  Rees-Scott  Co.  v.  New  Orleans, 
124  La.  156,  49  South.  1012,  holding  staves  held  in  State  for  exporta- 
tion were  subject  to  tax. 

Miscellaneous.  Cited  in  Ames  Realty  Co.  v.  Bib  Indian  Min.  Co.,  146 
Fed.  175,  remedy  under  State  stat;ute  allowing  one  action  for  protec- 
tion of  water  right  against  all  persons  diverting  water  from  the  stream 
or  source  enforceable  in  Federal  courts;  Greeley  v.  Lowe,  156  U.  S.  75, 

39  L.  Ed.  76,  15  Sup.  Ct.  28,  erroneously. 

118  U.  S.  86-90,  SO  L.  Ed.  110,  6  Sup.  Ct.  991,  UNITED  STATES  T.  WILSON. 

Remedy  of  holder  of  legal  title  ont  of  posaeaaion  ia  ejectment  not  equity 
bill. 

Approved  in  Sloane  v.  Kramer  Bros.  &  Co.,  230  Fed.  731,  holding 
equity  has  no  jurisdiction  to  remove  cloud  where  defendant  denies  any 
interest  in  land;  Naylor  v.  Foreman-Blades  Lumber  Co.,  230  Fed.  671, 
holding  delay  of  seven  years  would  bar  equitable  action  to  cancel  deed; 
Rowe  V.  Hill,  215  Fed.  526,  132  C.  C.  A.  30,  holding  complainant  is 
not  relieved  from  proving  possession  by  allegation  in  answer  denying 
possession  and  alleging  same  to  be  in  defendant;  Baum  v.  Longwell, 
200  Fed.  451,  holding  where  trespass  to  realty  is  not  alleged  to  be  con- 
tinuous, there  is  no  ground  for  equitable  relief;  Preston  v.  Chicago,  St. 
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L.  &  N.  0.  R.  Co.,  175  Fed.  490,  holding  bill  in  equity  cannot  be  main- 
tained for  collection  of  taxes;  United  States  v.  Traynor,  173  Fed.  116, 
holding  forfeited  recognizance  may  be  remitted  where  it  appears  there 
was  no  willful  default;  Union  Pac.  R.  Co.  v.  Cunningham,  173  Fed.  93, 
where  railroad  sought  to  perfect  title  to  right  of  way;  Gilbert  v.  Hop- 
kins, 171  Fed.  74,  holding  where  answer  in  partition  suit  raises  ques- 
tion of  title,  same  must  be  tried  at  law;  American  Assn.  v.  Williams, 
166  Fed.  20,  21,  93  C.  C.  A.  1,  upholding  jurisdiction  of  court  of  equity 
to  reform  mistakes  in  deeds;  Johnston  v.  Corson  Qold  Mining  Co., 
157  Fed.  149,  16  L.  B.  A.  (N.  8.)  1078,  84  C.  C.  A.  593,  holding  lessee 
of  mining  claim  seeking  possession  of  same  must  do  so  by  ejectment; 
Ashbum  v.  Graves,  149  Fed.  971,  77  C.  C.  A.  478,  denying  equitable 
jurisdiction  of  bill  by  one  out  of  possession  to  remove  cloud  on  title; 
Cocke  V.  Copenhaver,  126  Fed.  148,  61  C.  C.  A.  211,  affirming  dismissal 
of  bill  to  remove  cloud  on  title  showing  on  face  that  others  than  plain- 
tiff have  title  and  possession  to  land  in  question;  Bent  y.  Hall,  119 
Fed.  346,  56  C.  C.  A.  246,  dismissing  bill  alleging  that  plaintiff  applied 
to  purchase  Texas  school  land  that  commissioner  canceled  contract  and 
assigned  to  defendant,  praying  cancellation  and  writ  of  possession; 
United  States  Min.  Co.  v.  Lawson,  115  Fed.  1007,  holding  Federal  court 
will  not  entertain  bill  to  remove  cloud  where  plaintiff  not  in  posses- 
sion unless  defendant  out  also,  although  State  courts  make  no  distinc- 
tion; Dewing  v.  Woods,  111  Fed.  577,  49  C.  C.  A.  443,  dismissing  bill 
to  remove  cloud  on  title  to  land  where  plaintiff  was  out  of  possession 
and  where  legal  title  was  in  State  as  tax  purchaser^  Ely  v.  New  Mexico 
etc.  R.  R.  Co.,  2  Ariz.  426,  19  Pac.  8,  dismissing  bill  to^  quiet  title  where 
plaintiff  out  of  possession  does  not  allege  that  ejectment  would  give 
adequate  remedy ;  Ropes  v.  Jenerson,  45  Fla.  559,  110  Am.  St.  Eep.  81, 
34  South.  956,  purchaser  of  land  at  execution  sale  not  in  possession 
cannot  maintain  bill  in  equity  against  one  in  possession  to  set  aside 
prior  conveyance  as  fraudulent  on  creditors ;  Montana  Ore  Purchasing  Co. 
V.  Boston  etc.  Silver  Min.  Co.,  27  Mont.  539,  71  Pac.  1006,  holding  under 
Rev.  Stats.,  §  2322,  plaintiff  in  possession  and  ownership  of  surface  con- 
taining apices  of  veins  is  owner  and  possessor  of  all  parts  of  such 
veins;  Moore  v.  Shofner,  40  Or.  491,  67  Pac.  512,  holding  under  Or. 
Code,  §  504,  as  amended,  allowing  suit  in  equity  where  defendant  not 
in  possession,  equity  has  no  jurisdiction  where  defendant  in  posses- 
sion; Quinn  v.  Valiquette,  80  Vt.  446,  14  L.  R.  A.  (N.  S.)  962,  68  Atl. 
519,  holding  equity  has  no  jurisdiction  to  cancel  extension  of  lease 
where  no  fraud  is  alleged;  Kane  v.  Virginia  Coal  etc.  Iron  Co.,  97  Va. 
331,  33  S.  £.  628,  dismissing  bill  to  remove  cloud  on  title  where  plain- 
tiff's title  not  satisfactorily  shown  and  plaintiff  out  of  possession; 
Mackey  v.  Maxin,  63  W.  Va.  16,  59  S.  E.  742,  holding  constructive 
possession  is  not  sufficient  to  give  equity  jurisdiction  to  remove  cloud; 
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Wallace  v.  Elm  Grove  Coal  Co.,  58  W.  Va.  455,  52  S,  E.  487,  uphold- 
ing dennirrer  to  bill  to  remove  cloud  on  title  where  plaintiff  not  in 
possession;  O'Hara  v.  Parker,  27  Or.  169,  39  Pao.  1007,  and  Kane  v. 
Virginia  Coal  etc.  Co.,  97  Va.  331,  33  S.  E.  628,  both  reaffirming  rule; 
Frost  V.  Spitley,  121  U.  S.  556,  30  L.  Ed.  1012,  7  Sup.  Ct.  1131,  deny- 
ing bill  in  equity  where  plaintiff  has  only  equitable  title;  Harland  v. 
Bankers'  etc.  Tel.  Co.,  32  Fed.  308,  refusing  to  entertain  bill  to  obtain 
possession  and  remove  cloud;  Northern  Pac.  R.  R.  Co.  v.  Cannon,  46 
Fed.  229,  upholding  demurrer  to  bill  of  railroad  out  of  possession,  to 
determine  adverse  title;  Northern  Pac.  R.  R.  Co.  v.  Amacker,  49  Fed. 
534,  1  C.  C.  A.  345,  denying  equity  suit  as  avoiding  multiplicity  of  suits 
where  only  two  claimants  were  in  possession;  Sanders  v.  Devereuz,  60 
Fed.  315,  8  C.  C.  A.  629,  declining  jurisdiction  of  partition  by  one  out 
of  possession  against  defendants  claiming  adversely;  Morse  v.  South, 
80  Fed.  210,  holding  rule  not  altered  by  Kentucky  statute  giving  plain- 
tiff out  of  possession  action  to  enjoin  trespass;  Morrison  v.  Marker, 
93  Fed.  695,  where  purchaser  at  execution  sale  sued  to  annul  debtor's 
conveyance;  Miller  v.  Lorentz,  39  W.  Va.  178,  19  S.  E.  397,  and  Moore 
V.'  McNutt,  41  W.  Va.  697,  700,  24  S.  E.  683,  684,  both  permitting  suits 
in  equity  where  plaintiff  is  in  possession;  McLean  v.  Clark,  31  Fed.  504, 
arguendo. 

Distinguished  in  Butterfield  v.  Miller,  195  Fed.  202,  115  C.  C.  A,  162, 
holding  equity  may  maintain  jurisdiction  to  remove  cloud,  where  valid- 
ity of  administrator's  deed  is  put  in  issue;  United  States  v.  Oregon  & 
C.  R.  Co.,  186  Fed.  931,  holding  bill  in  equity  proper  to  cancel  patents 
issued  to  railroad;  Graham  v.  Florida  Land  etc.  Co.,  33  Fla.  361,  14 
South.  798,  where  lands  are  wild  and  unoccupied;  Wehrman  v.  Conk- 
lin,  155  U.  S.  325,  39  L.  Ed.  178,  15  Sup.  Ct.  133,  upholding  suit  by 
plaintiff  long  in  possession,  action  at  law  under  local  statute  being 
inadequate;  Waite  v.  O'Neil,  72  Fed.  364,  holding  failure  to  raise  juris- 
dictional objection  before  final  hearing  waives  it;  dissenting  opinion  in 
Davis  V.  Settle,  43  W.  Va.  37,  26  S.  E.  565,  majority  denying  inciden- 
tal right  to  remove  cloud  of  stranger's  title,  in  partition,  under  local 
statute. 

Who  may  maintain  suit  to  remove  cloud  on  title.    Note,  45  Am.  St, 
Rep.  375. 

Federal  court  follows  State  law,  allowing  equity  bill  to  one  with  legal 
title,  out  of  possession. 

Approved  in  More  v.  Steinbach,  127  U.  S.  84,  32  L.  Ed.  56,  8  Sup. 
Ct.  1073,  upholding  suit  by  defendant,  out  of  possession,  to  determine 
adverse  claim  under  California  code;  Land  etc.  Imp.  Co.  v.  Bardon,  45 
Fed.  707,  upholding  action  to  remove  cloud  under  Wisconsin  statute; 
Bigelow  V.  Chatterton,  51  Fed.  616,  2  C.  C.  A.  402,  holding  suit  in 
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Minnesofa,  to  determine  adverse  claim  to  unoccupied  land,  should  be 
in  equity;  Grether  v.  Wright,  75  Fed.  746,  23  C.  C.  A.  498,  upholding 
right  to  administer  State  statutes  granting  equitable  remedies  if  right 
of  jury  trial  not  infringed. 

Distinguished  in  Northern  Pac.  R.  R.  Co.  v.  Cannon,  46  Fed.  232, 
where  no  such  statute  exists;  Lone  Jack  Min.  Co.  v.  Megginson,  82 
Fed.  91,  27  C.  C.  A.  63,  holding  objection  to  jurisdiction  first  made  on 
appeal  too  late. 

Adoption  by  Federal  courts  of  remedies  created  by  state  statutes. 
Note,  18  If.  R.  A.  268. 
*   Effect  of  legal  remedy  on  equitable  jurisdiction  to  remove  cloud. 
Note,  12  L.  R.  A.  (N.  S.)  60,  76. 

Miscellaneous.  Cited  in  Hulings  v.  Jones,  63  W.  Va.  708,  60  S.  E. 
878|  upholding,  right  of  receiver  to  appoint  competent  counsel. 

118  n.  8.  90-96,  80  L.  Ed.  116,  6  Sup.  Ct.  988,  SPRAiaUE  ▼.  THOMPSON. 

Georgia  law  excepting  certain  coastwise  sUps  ftom  pilotage  require- 
ments is  unlawful  dlBcrimination. 

Approved  in  Anderson  v.  Pacific  Coast  Steamship  Co.,  226  U.  S.  204, 
56  L.  Ed.  1059,  32  Sup.  Ct.  626,  holding  coastwise  steam  vessels  not 
exempt  from  pilotaj^^e  fees  in  entering  and  leaving  port  of  San  Fran- 
cisco; The  Queen,  186  Fed.  731,  734,  108  C.  C.  A.  595,  and  The  Queen, 
184  Fed.  539,  both  holding  vessel  operating  between  San  Francisco  and 
Puget  Sound  was  exempt  from  pilotage  fees  on  entering  port  of  San 
Francisco;  §tate  v.  Santer,  111  Iowa,  8,  82  N.  W.  447,  holding  uncon- 
stitutional, Iowa  Code,  §  2508,  prohibiting  use  of  illuminating  petroleum 
emitting  combustible  vapor  at  certain  heat,  so  far  as  exempting  product 
used  in  Welsbach  lamps;  Neal  v.  Steamship  Alameda,  12  Sawy.  431,  31 
Fed.  367,  and  Freeman  v.  The  Undaunted,  13  Sawy.  618,  37  Fed.  663, 
both  holding  similar  California  statute  void  for  same  reason. 

Distinguished  in  Darden  v.  Thompson,  101  Va.  642,  44  S.  E.  757,  up- 
holding Va.  Code,  §§  1965,  1969,  regulating  pilotage  rates  for  different 
ports;  The  Alameda  v.  Neal,  12  Sawy.  501,  32  Fed.  334  (affirming  12 
Sawy.  432,  31  Fed.  368),  denying  invalidity  of  California  statute  as 
concerns  foreign  vessels ;  dissenting  opinion  in  The  Queen,  186  Fed.  737, 
108  C.  C.  A.  595,  majority  holding  vessel  operating  between  San  Fran- 
cisco and  Puget  Sound  was  exempt  from  pilotage  fees  on  entering  port 
of  San  Francisco. 

Constitutionality    of    State    regulations    of    interstate    commerce. 
Note,  27  Am.  St.  Bep.  557. 

Liability  of  vessel  or  owner  for  compulsory  pilotage  fees.    Note, 
39  L.  B.  A.  181. 
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Statute  in  vbich  void  part  Is  only  severable  by  enlarging  86ope  of  re- 
mainder is  void  in  toto. 

Approved  in  Darnell  v.  Indiana,  226  U.  S.  398,  57  L.  Ed.  272»  33  Sup. 
Ct.  120,  upholding  tax  imposed  on  shares  of  foreign  corporations  in 
hands  of  resident  owners;  International  Text-Book  Co.  v.  Pig?,  217 
n.  S.  113,  18  Ann.  Gaa.  1103,  27  L.  R.  A.  (N.  S.)  493,  54  L.  Ed.  688, 
30  Sup.  Ct.  481,  holding  statute  of  Kansas  requiring  foreign  corpora- 
tion to  file  certificate  did  not  include  correspondence  school;  Chicago, 
M.  &  St.  P.  Ry.  Co.  V.  Westby,  178  Fed,  630,  631,  47  L.  R.  A.  (N.  S.) 
483,  102  C.  C.  A.  65,  holding  void  Employers'  Liability  Act  of  South 
Dakota;  Cella  Com.  Co.  v.  Bohlinger,  147  Fed.  423,  424,  8  L.  R..A. 
(N.  S.)  537,  78  C.  C.  A.  467,  statute  providing  for  service  of  summons 
on  foreign  corporations  void  as  to  those  doing  business  in  State,  being 
invalid  as  to  others;  Robert  v.  Police  Court,  148  Cal.  135,  82  Pac.  839, 
municipal  charter  giving  police  courts  jurisdiction  of  all  misdemeanors 
concurrent  with  Superior  Court  entirely  void,  as  under  Constitution 
such  jurisdiction  could  not  exist  concurrently;  Estate  of  Johnson,  139 
Cal.  539,  541,  73  Pac.  427,  upholding  Stats.  1897,  p.  77,  c.  83,  exempt- 
ing nephews  and  nieces  from  collateral  inheritance  tax,  being  extended 
by  Constitution  to  nonresident  nephews  and  nieces;  Mahoney  Estate, 
133  Cal.  181,  65  Pac.  390,  holding  unconstitutional  as  applied  to  nieces 
and  nephews,  Cal.  Stats.  1897,  p.  77,  taxing  estates  over  five  hundred 
dollars,  passing  by  will  to  other  than  father,  mother,  nieces  and  nephews 
when  residents;  International  Text-Book  Co.  v.  Gillespie,  229  Mo.  422, 
129  S.  W.  930,  holding  statute  providing  license  fees  for  foreign  corpo- 
rations did  not  apply  to  correspondence  school;  State  v.  Aetna  Bank- 
ing &  Trust  Co.,  34  Mont.  390,  87  Pac.  272,  holding  statute  requiring 
fees  to  be  paid  to  bank  examiner  did  not  apply  to  foreign  corporations ; 
State  V.  Cudahy  Packing  Co.,  33  Mont.  188,  82  Pac.  836,  Montana  stat- 
ute prohibiting  combinations  to  fix  prices  and  regulate  production  not 
severable  from  invalid  section  exempting  person?  engaged  in  horticul- 
ture or  agriculture  from  its  provisions;  dissenting  opinion  in  Berea 
College  V.  Kentucky,  211  U.  S.  62,  53  L.  Ed,  88,  29  Sup.  Ct.  33,  majority 
affirming  conviction  for  teaching  white  and  black  pupils  in  same  room; 
dissenting  opinion  in  McCabe  v.  Atchison,  T.  &  ^.  F.  Ry.  Co.,  186  Fed. 
987,  988,  109  C.  C.  A.  110,  majority  upholding  statute  requiring  sepa- 
rate railroad  coaches  for  black  people;  dissenting  opinion  in  Stone  v. 
Pryor,  103  Ky.  674,  45  S.  W.'1139,  majority  upholding  Kentucky  act 
of  March  6,  1894,  fixing  salary  of  judges  at  five  thousand  dollars  per 
annum  under  Const.,  §  235,  providing  that  salaries  should  not  be  changed 
during  term;  Pollock  v.  Farmers'  Loan  etc.  Co.,  158  U.  S.  636,  39  L.  Ed. 
1125,  15  Sup.  Ct.  920,  holding  sections  27-37  of  income  tax  law  con- 
stitute one  scheme  of  taxation  and  fall  together;  In  re  Wong  Hane, 
108  Cal.  683,  41  Pac.  694,  denying  effect  to  lottery-ticket  ordinance. 
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after  rejecting  invalid  provision;  Ames  v.  People,  25  Colo.  512,  55  Pac. 
726,  holding  provisions  of  peddler's  license  law,  partly  invalid,  mnst  be 
read  together;  Johnson  v.  State,  59  N.  J.  L.  539,  38  L.  R.  A.  375,  37 
Atl.  950,  holding  provision  abolishing  old  courts  falls  with  invalid  pro- 
vision for  new  courts;  dissenting  opinion  in  State  v.  Gerhardt,  145  Ind. 
491,  33  L.  R.  A.  330,  44  N.  E.  485,  majority  upholding  ''Nicholson 
Law,"  restricting  liquor  sales. 

Distinguished  in  Ex  parte  Kinnebrew,  35  Fed.  56,  construing  excep- 
tion from  liquor  prohibition,  of  domestic  wines,  as  including  other 
wines;  The  Katie,  40  Fed.  482,  7  L.  B.  A.  58,  upholding  act  of  Congress 
extending  limitation  of  responsibility  to  inland  craft;  Donald  v.  State, 
31  Fla.  261,  12  South.  697,  upholding  provision  of  jury  law  providing 
for  twelve  grand  jurors;  Olsen  v.  Smith,  195  U.  S.  342,  49  L.  Ed,  229, 
230,  25  Sup.  Ct.  52,  upholding  pilotage  laws  of  Texas,  though  one  clause 
thereof  invalid  for  discrimination ;  dissenting  opinion  in  Estate  of  John- 
son, 139  Cal.  541,  73  Pac.  428,  majority  upholding  Stats.  1897,  p.  77, 
exempting  nephews  and  nieces  from  collateral  inheritance  tax,  bein^ 
extended  by  Constitution  to  include  nonresidents.  ' 

Effect  of  partial  invalidity  of  statute.    Note,  Ann.  Oaa.  1916D,  28, 
78. 

Miscellaneous.  Approved  in  Hines  v.  New  York  &  Porto  Rico  Steam- 
ship Co.,  182  U.  S.  393,  45  L.  Ed.  1149,  21  Sup.  Ct.  828,  holding  steam- 
ship trading  between  New  York  and  Porto  Rico  is  coastwise  vessel 
within  Rev.  Stats.,  §  4401,  exempted  by  section  4444  from  State  pilot 
laws  when  under  Federal  pilot;  The  Energia,  124  Fed.  847,  upholding 
Ballinger's  Codes  Wash.,  §§  5953,  5954,  giving  liens  on  all  vessels  for 
nonperformance  of  charter  to  cargo  to  or  from  ports  of  State;  The 
Carrie  L.  Tyler,  106  Fed.  425,  45  C.  C.  A.  405,  holding,  under  Code  N.  C, 
§§  3496,  3502,  3505,  barge  in  tow  having  requisite  tonnage  liable  fdr 
pilot  services  where  tendered  and  refused. 

118  IT.  S.  97-109,  30  L.  Ed.  104,  6  Sup.  Ct.  964,  CTLAT  v.  FBEEMAN. 
Surviving  partner  may  hold  partnership  prop§rty  tlU  firm  debts  paid. 
Approved  in  Linn  v.  Downing,  216  111.  72,  74  N.  E.  732,  where  judg- 
ment obtained  by  firm,  revival  thereof  after  death  of  one  partner  can 
be  had  only  in  name  of  survivor  and  not  in  name  of  survivor  and  de- 
ceased 's  administrator. 

It  Is  survivor^  duty,  enforceable  by  deceased's  representative,  to  settle 
np  debts. 

Approved  in  Churchill  v.  Buck,  102  Fed.  43,  42  C.  C.  A.  148,  hold- 
ing administrator  of  partner  first  deceased  cannot  maintain  action  be- 
fore partnership  business  settled  and  debts  paid  to  recover  i)ossession 
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of  realty;  Maynard  v.  Richards,  166  111.  479,  57  Am.  St.  Eep.  149,  46 
N.  E.  1142,  right  of  action  accruing  before  partner's  death  innres  to 
firm's  benefit. 

finndvor  may  retain  firm  realty  for  debt  due  Um,  withoat  losing  liis 
iien  by  limitation. 

Approved  in  Henderson  v.  Ries,  108  Fed.  714,  47  C.  C.  A.  625,  hold- 
ing partner  advancing  money  to  pay  partnership  expenses  until  its  earn- 
ings justified  joint  payment  by  firm  entitled  on  dissolution  to  repayment 
of  advances;  Clay  v.  Field,  138  U.  S.  465,  470,  84  L.  Ed,  1044,  1046, 
11  Sup.  Ct.  420,  421,  for  history  of  facts ;  Freeman  v.  Clay,  52  Fed.  10, 
2  C.  C.  A.  587,  arguendo. 

Disposition  of  partnership  realty  on  dissolution  of  firm  by  death 
of  partner.    Note,  Ann.  Gas.  1912D,  1206,  1210,  1213. 

Partneniblp  creditor's  Uen  held  mienf  orcoable  against  dower  assigned  to 
deceased  partner's  wife  three  years  before. 

Cited  in  Lenow  v.  Fones,  48  Ark.  564,  4  S.  W.  58,  as  to  character  of 
dower  interest  in  partnership  realty. 

Rights  of  tenants  in  dower,  and  by  the  curtesy,  and  of  heirs,  etc., 
of  deceased  partner,  in  firm  realty.    Note,  27  L.  R.  A.  344. 

When  realty  considered  firm  property.    Note,  27  L.  B.  A,  452. 

118  IT.  S.  109-113,  30  L.  Ed.  103,  6  Sup.  Ct.  993,  S0X7THEBN  PAO.  B.  B.  CO. 
V.  CAIiIFOBNIA. 

Eemoval  may  be  bad  of  suit  by  State  against  State  corporation  if  Fed- 
eral question  involved. 

Approved  in  Nashville  etc.  Ry.  Co.  y.  Taylor,  86  Fed.  177,  upholding 
Federal  court's  power  to  determine  case  upon  other  than  Federal  issues. 

a 

Removal  may  be  bad  if  a  rlgbt,  privilege,  etc.,  depends  on  constmction 
of  Federal  Ifiw;  otherwise  not. 

Approved  in  Miller  v.  Illinois  Cent.  R.  Co.,  168  Fed.  985,  refusing 
to  remove  suit  arising  under  Federal  Liability  Act;  Shellenbarger  v. 
Fewel,  34  Okl.  83,  124  Pac.  619,  holding  litigation  involving  rights  of 
descent  of  citizens  of  Creek  Nation  does  not  necessarily  require  re- 
moval; Richards  v.  Incorporated  Town  of  Rock  Rapids,  31  Fed.  506, 
holding  question  whether  national  bank  shares  are  assessed  higher  than 
other  moneyed  capital  is  Federal;  State  of  Arkansas  v.  Kansas  etc.  Coal 
Co.,  96  Fed.  357,  holding  railroad's  right  to  bring  lawless  men  into 
8tate  involves  construction  of  interstate  commerce  law;  Gibbs  v.  Cran- 
daU,  120  U.  S.  106,  30  L.  Ed.  590,  7  Sup.  Ct.  497,  arguendo. 


493  NOTES  ON  U.  S.  REPORTS.        U8  U.  S.  113-126 

4 

Bemoval  depends  upon  presentation,  not  vaUdit7>  of  claim  under  Fed^ 
eral  laws.- 

Approved  in  State  v.  Frost,  113  Wis.  648,  656,  89  N.  W.  920,  923, 
holding  information  in  equity  restraining  Federal  receiver  from  destroy- 
ing road  valued  over  two  thousand  dollars  removable  to  Federal  courts; 
Nashville  etc.  Ry.  Co.  v.  Taylor,  86  Fed.  178,  reaffirming  rule;  South 
Carolina  v.  Port  Royal  etc.  Ry.  Co.,  56  Fed.  334,  339,  where  Georgia 
corporation  claimed  rights  as  instrument  of  interstate  conunerce  not 
accorded  by  Georgia  law;  Tennessee  v.  Union  &  Planters'  Bank,  152 
U.  S.  460,  38  L.  Ed.  614,  14  Sup.  Ct.  656,  denying  jurisdiction  under 
act  of  1888,  where  plaintiff's  statement  failed  to  show  such  claim;  State 
V.  Coosaw  Min.  Co.,  45  Fed.  811,  where  record  presents  question  whether 
State  law  impairs  contract;  State  of  Arkansas  v.  Kansas  etc.  Coal  Co., 
96  Fed.  355,  where  State  sought  to  enjoin  railroad  from  bringing  in 
armed  men ;  Metcalf  v.  Watertown,  128  U.  S.  589,  32  L.  Ed.  544,  9  Sup. 
Ct.  174,  and  Colorado  Cent.  Min.  Co.  v.  Turck,  150  U,  S.  143,  37  L.  Ed. 
1082, 14  Sup.  Ct.  37,  both  holding  jurisdictional  facts  must  appear  when 
jurisdiction  invoked,  hence  by  bill  in  original  case. 

118  IT.  S.  113-119,  30  L.  Ed.  108,  6  Sap.  Ot  984,  EX  PASTE  LOTHBOP. 

Certain  Artkona  Oonnty  Oonit  lield  an  inferior  coort,  within  authorising 
act  of  Congress. 

Approved  in  History  Co.  v.  Dougherty,  3  Ariz.  393,  29  Pac.  650, 
holding  Rev.  Stats.  Ariz.  1887,  §  846,  providing  for  appeals  to  Supreme 
Court  from  final  judgment  of  District  Court  in  all  civil  cases,  enlarged 
section  592,  limiting  appeals  over  one  hundred  dollars;  Higgins  v.  Tax 
Assessors  of  Pawtucket,  27  R.  I.  408,  63  Atl.  37,  constitutional  provi- 
sion giving  Supreme  Court  jurisdiction  to  issue  prerogative  writs  does 
not  make  statute  conferring  such  power  on  Superior  Courts  unconsti- 
tutional; Ex  parte  Wilbarger,  41  Tex.  Cr.  520,  55  S.  W.  971,  uphold- 
ing, under  Const.,  art.  V,  §  1,  Tex.  Acts  26th  L^slature,  p.  40,  estab- 
lishing corporate  court  with  certain  criminal  jurisdiction. 

-     Miscellaneous.    Cited  in  Shell  v.  State,  2  Ala.  App.  214,  56  South.  42, 
construing  word  "established"  when  applied  l;o  courts. 

118  IT.  8.  120-126,  30  !•.  Ed.  81,  6  Sup.  Ct.  1006,  UNITED  STATES  v.  NASH- 
VILI^  ETC.  BT.  OO. 

Statute  of  limitations  does  not  bind  United  States,  in  absence  of  deat 
congressional  provision. 

Approved  in  Virginia  v.  West  Virginia,  220  U.  S.  34,  55  L.  Ed.  860, 
31  Sup.  Ct.  330,  holding  State  of  Virginia  might  maintain  suit  against 
West  Virginia  for  latter 's  proportion  of  debts  of  original  common- 
wealth; United  States  v.  Chesapeake  &  D.  Canal  Co.,  206  Fed.  967, 
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liolding  laches  will  not  operate  to  bar  United  States  in  suit  against 
corporation  for  dividends;  United  States  v.  Noojin,  155  Fed.  379,  hold- 
ifig  delay  of  ten  years  will  not  bar  execution  on  bail  bond;  Pond  v. 
Dougherty,  6  Cal.  App.  689,  92  Pac.  1037,  and  United  States  Fidelity 
etc.  Co.  V.  Union  Bank  etc.  Co.,  228  Fed.  453,  both  holding  surety,  pay- 
ing claim  of  United  States  against  tax  collector,  is  subrogated  to  right 
of  United  States  as  to  immunity  from  defense  of  laches ;  Pond  v:  United 
States,  111  Fed.  996,  49  C.  C.  A.  582,  holding  Code  Civ.  Proc.  Cal., 
§  1502,  requiring  presentment  to  executor  of  claim  where  deceased  died 
while  action  pending,  inapplicable  in  government  suit  against  collector's 
surety;  State  v.  City  of  Vandalia,  119  Mo.  App.  420,  94  S.  W.  1012, 
holding  State  not  barred  by  limitations  in  suit  to  abate  public  nuisance ; 
United  States  v.  Belknap,  73  Fed.  20,  reaffirming  rule;  United  States 
V.  American  Bell  Tel.  Co.,  167  U.  S.  265,  42  L.  Ed.  163,  17  Sup.  Ct.  820, 
suit  of  United  States  to  jannul  patent  is  not  barred  by  delay;  United 
States  V.  Houston,  48  Fed.  210,  delay,  does  not  bar  right  of  United 
States  to  revive  judgment  against  executors;  United  States  v.  Willam- 
ette etc.  Wagon-Road  Co.,  54  Fed.  811,  laches  is  no  defense  to  suit  by 
United  States;  United  States  v.  Bee,  54  Fed.  114,  4  C.  C.  A.  219,  suit 
to  recover  from  consul's  sureties  excess  of  salary;  United  States  v. 
Adams,  54  Fed.  116,  suit  by  United  States  against  sureties  on  mar- 
shal's bond;  United  States  v.  Winona  etc.  R.  R.  Co.,  67  Fed.  971,  15 
C.  C.  A.  117,  suit  to  cancel  erroneous  certification  of  railroad-aid  lands; 
United  States  v.  Devereux,  90  Fed.  186,  32  C.  C.  A.  564,  where  United 
States  claimed  as  cestur  que  trust  under  deed  to  individual;  United 
States  V.  Insley,  130  U.  S.  265,  32  L.  Ed,  969,  9  Sup.  Ct.  485,  suit  by 
United  States  to  redeem  land  from  mortgage  sale;  Auditor-General  v. 
Lake  George  etc.  R.  R.  Co.,  82  Mich.  433,  46  N.  W.  732,  holding  auditor- 
general  not  barred  by  delay  in  commencing  railroad  tax  suit;  United 
States  V.  American  Bell  Tel.  Co.,  159  U.  S.  554,  40  L.  Ed.  258,  16  Sup. 
Ct.  72,  excluding  United  States  from  general  legislative  limitation  of 
right  of  appeal;  Cook  v.  Auditor-General,  79  Mich.  108,  44  N.  W.  422, 
statutory  language,  unless  too  clear  for  dispute,  cannot  impose  burden 
on  State;  Stanley  v.  Schwalby,  147  U.  S.  514,  37  L.  Ed.  262,  13  Sup. 
Ct.  421,  holding  United  States  may  avail  itself  of  statute  of  limita- 
tions; dissenting  opinion  in  South  Dakota  v.  North  Carolina,  192  U.  S. 
322,  48  L.  Ed.  462,  24  Sup.  Ct.  269,  majority  upholding  Supreme  Court's 
jurisdiction  over  foreclosure  suit  by  South  Dakota,  as  donee  of  bonds 
issued  by  North  Carolina,  and  secured  by  railway  mortgage. 

Distinguished  in  United  States  v.  Fletcher,  231  Fed.  329,  refusing 
to  allow  suit  to  cancel  patent  after  delay  of  thirty-five  years;  United 
States  V.  Fidelity  etc.  Co.,  224  Fed.  871,  140  C.  C.  A.  288,  refusinc^  to 
rJlow  suit  on  bond  two  years  after  liability  had  been  determined ;  United 
.^tates  V.  Norris,  222  Fed.  20,  137  C.  C.  A.  552,  United  States  v.  Puget 
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Sonnd  Traction,  light  &  Power  Co.,  215  Fed.  441,  and  La  Clair  v. 
United  States,  184  Fed.  136,  all  holding  United  States  governed  by  six- 
year  limitation  in  suit  to  cancel  patent;  United  States  v.  Beebe,  127 
U.  S.  344,  32  L.  Ed.  124,  8  Sup.  Ct.  1086,  and  United  States  v.  Des 
Moines  Nav.  &  Ry.  Co.,  142  U.  S.  538,  35  L.  Ed.  1107,  12  Sup.  Ct.  315, 
where  United  States  is  merely  formal  party;  State  v.  Halter,  149  Ind. 
294,  296,  47  N.  E.  665,  666,  where  State  is  nominal  party. 

Maxim  ''Nullum  tempus  occurrit  regi.''    Note,  101  Am.  St.  Eep. 
151,  152,  164,  171,  179,  182. 

Running  of  statute  of  limitations  against  State  as  dependent  upon 
State  being  real  party  in  interest.    Note,  8  Ann.  Oaa.  702. 

Exemption  of  United  States  ftom  statute  coyers  bonds  bought  by  gov- 
emment  with  Indian  trust  funds. 

Approved  in  Eastern  State  Hospital  v.  Graves,  105  Va.  152,  52  S.  E. 
838,  action  by  hospital  supported  by  State  for  charges  in  caring  for 
insane  person  cannot  be  barred  by  statute  of  limitations;  United  States 
V.  Beebe,  127  U.  S.  345,  32  L.  Ed.  124,  8  Sup.  Ct.  1087,  where  United 
States  is  formal  party ;  State  v.  Burk,  63  Ark.  57,  37  S.  W.  407,  apply- 
ing rule  to  mortgage  given  State  to  secure  school-fund  moneys. 

118  U.  8. 127-136,  80  L.  Ed.  112,  6  Sup.  Ct.  1001,  COKLEY  v.  NAII.OB. 

Evidence  of  incompetency  while -dmnk  is  insufficient  for  cancellation  of 
deed  made  while  sober. 

Approved  in  Ralston  v.  Turpin,  129  U.  S.  671,  32  L.  Ed.  750,  9  Sup. 
Ct.  423,  real  question  is  as  to  grantor's  capacity  when  grant  made. 

Degree  of  intoxication  of  contracting  party  necessary  to  invalidate 
contract.    Note,  8  Ann.  Oaa.  255. 

Validity  of  contract  with  intoxicated  person.    Note,  54  L.  E.  A. 
442. 

Where  bill  does  not  waive  answer  under  oath,  answer  is  evidence  for 
defendant. 

Approved  in  Jacobs  v.  Van  Sickle,  127  Fed.  69,  61  C.  C.  A.  598,  hold- 
ing verified  answer  denying  fraud,  alleged  in  bill  by  trustee  to  set  aside 
bankrupt's  conveyance,  evidence  for  defendant  where  bill  silent  as  to 
oath;  Jacobs  v.  Van  Sickel,  123  Fed,  341,  holding  certified  answer  deny- 
ing fraud,  where  bill  silent  as  to  answer  under  oath,  evidence  for  de- 
fendant in  trustee's  suit  to  cancel  deed  for  fraud;  Calivada  Coloniza- 
tion Co.  V.  Hays,  119  Fed.  206,  holding  in  suit  for  cancellation  of  stock, 
where  bill  expressly  waived  answer  under  oath,  answer,  so  far  as  re- 
sponsive, evidence  for  defendant;  Dewey  Hotel  Co.  v.  United  States 
Electric  Lighting  Co.,  17  App.  D.  C.  365,  holding  facts  alleged  in  an- 
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swer  under  oath  may  be  taken  as  true  unless  contradicted  by  evidence 
in  the  case;  Dravo  v.  Fabel,  132  U.  S.  489,  33  L.  Ed.  422,  10  Sup.  Ct. 
171,  and  Kahn  v.  Weinlander,  39  Fla.  217,  22  Soutli.  655,  both  reaffirm- 
ing rule ;  McCalla  v.  Bane,  45  Fed.  835,  burden  is  on  plaintiff  to  over- 
come sworn  answer;  Childs  v.  Carlstein  Co.,  76  Fed.  91,  such  answer 
is  conclusive  when  uncontradicted;  Throckmorton  v.  Throckmorton,  86 
Va.  770,  11  S.  E.  290,  even  though  amended  bill  waive  sworn  answer; 
Pennsylvania  Mut.  Life  Ins.  Co.  v.  Union  Trust  Co.,  83  Fed.  894,  apply- 
ing rule  to  sworn  answer  by  one  defendant  of  another's  cross-bill. 

Deed  by  father  for  lUegltiiiiate  cUld  Is  upon  good  conBlderation,  thongh 
mother  given  contingent  remainder. 

Approved  in  Lanhardt  v.  Souder,  42  App.  D.  C.  282,  holding  deed 
made  to  concubine  and  her  children  by  him  begotten  was  valid  convey- 
ance. 

Deed  cannot  be  canceled  for  undue  influence  not  amounting  to  destmo- 
tion  of  free  agency. 

Approved  in  Thurston  v.  Reed,  229  Fed.  746,  holding  evidence  showed 
that  no  undue  advantaore  had  been  taken  of  patentee,  in  securing  as- 
signment of  patent;  McElroy  v.  Masterson,  156  Fed.  40,  84  C.  C.  A.  202, 
refusing  to  set  aside  grant  made  by  uncle  to  nephew  in  consideration 
of  latter 's  support;  Madre  v.  Gaskins,  39  App.  D.  C.  27,  holding  evi- 
dence failed  to  show  undue  influence;  Towson  v.  Moore,  11  App.  D.  C. 
381,  382,  and  Turner  v.  Gumbert,  19  Idaho,  348,  114  Pac.  35,  both  hold- 
ing influence  obtained  by  daughter  through  kindness  is  not  ** undue"; 
Barbour  v.  Moore,  10  App.  D.  C.  46,  holding  evidence  showed  undue 
influence  brought  to  bear  on  testator;  Barbour  v.  Moore,  4  App.  D.  C. 
552,  upholding  decision  of  lower  court  refusing  to  direct  verdict  as  to 
absence  of  evidence  to  support  under  influence;  Estate  of  McLane,  21 
p.  C.  557,  holding  evidence  did  not  show  undue  influence  in  making 
of  will;  Wilkie  v.  Sassen,  123  Iowa,  424,  99  N.  W.  125,  canceling  con- 
tract to  convey  realty  for  grossly  inadequate  consideration  where  gran- 
tor of  feeble  mentality;  Ginter  v.  Ginter,  79  Kan.  727,  22  L.  R.  A. 
(N.  S.)  1024,  101  Pao.  637,  holding  confidential  relation  existing  be- 
tween testator  and  beneficiary  does  not  impose  burden  on  latter  to  show 
absence  of  undue  influence;  In  re  Williams  Estate,  185  Mich.  120,  151 
N.  W.  738,  holding  acting  as  adviser  in  scattered  matters  did  not  put 
one  in  fiduciary  relation  with  testator;  Pritchard  v.  Smith,  160  N.  C. 
84,  75  S.  E.  805,  holding  land  obtained  by  fraud  and  conveyed  to  bona 
fide  purchaser  cannot  be  recovered  in  specie  but  only  by  money  judg- 
ment; Du  Bose  V.  Kell,  90  S.  C.  215,  71  S.  E.  378,  holding  evidence  did 
not  show  undue  influence  in  obtaining  deed;  Jenkins  v.  Rhodes,  106 
Ya.  569,  56  S.  E.  334,  holding  conveyance  of  land  to  sons  on  contem- 
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plation  of  marriage  to  woman  of  unsavory  reputation  did  not  constitute 
undue  influence ;  Stewart  v.  Lyons,  54  W.  Va^  678,  47  S.  E.  447,  refus- 
ing to  avoid  will  on  ground  of  undue  influence;  Erwin  v.  Hedrick,  52 
W.  Va.  544,  44  S.  E.  167,  refusing  to  set  aside  deed  for  undue  influ- 
ence, by  which  plaintiff  conveyed  bond  and  personalty  to  cousin,  who 
agreed  to  support  her  for  life,  no  fraud  being  shown;  Vance  v.  Davis, 
118  Wis.  551,  95  N.  W.  940,  sustaining  conveyance  by  widow  of  all  her 
estate  to  daughter  who  had  cared  for  her  for  seventeen  years  at  re- 
quest of  brother  and  sister;  Marking  v.  Marking,  106  Wis.  295,  82  N.  W. 
134,  holding  erroneous  setting  aside  of  conveyance  by  mother  to  don  of 
land  worth  fourteen  hundred  dollars  encumbered  for  nine  hundred  dol- 
lars in  consideration  of  fifty  dollars  per  year  during  life;  President  etc. 
of  Bowdoin  College  v.  Merritt,  75  Fed.  493,  and  Delaplain  v.  Grubb, 
44  W.  Va.  624,  67  Am,  St.  Rep.  798,  30  S.  E.  206,  both  reaffirming  rule; 
Towson  V.  Moore,  173  U.  S.  22, 48  L.  Ed,  609,  19  Sup.  Ct  334,  holding 
gift  of  child  to  parent  prima  facie  valid;  Nelson's  Will,  39  Minn.  205, 
'  39  N.  W.  143,  where  testator,  just  before  dying,  revoked  devise  to 
sister  in  favor  of  wife;  Hamilton  v.  Armstrong,  120  Mo.  629,  25  S.  W. 
552,  where  grantees,  grantor's  nieces,  nursed  him  during  last  illness; 
Ralston  v.  Turpin,  129  U.  S.  670,  32  L.  Ed.  750,  9  Sup.  Ct.  423,  com- 
plainant's failure  to  allege  undue  influence  in  original  bill,  is  entitled 
to  weight;  Johnson  v.  Merry  Mount  Granite  Co.,  53  Fed.  572,  arguendo. 

118  IT.  S.  136-147,  30  L.  Ed.  65,  6  Snp.  Ct.  995,  NEW  OBI^ANS  BOABD  OF 
LIQUIDATION  v.  HABT. 

liouisiana  constitutional  provisions  for  New  Orleans  debt  explained. 

Approved  in  Kaill  v.  Board  of  Directors  of  St.  Landry  Parish,  194 
Fed.  76,  114,  C.  C.  A.  151,  allowing  mandamus  against  parish  to  com- 
pel pa3nnent  of  judgment. 

Distinguished  in  United  States  v.  Board  of  Liquidation,  74  Fed.  492, 
20  C.  C.  A.  622  (affirming  73  Fed.  772,  773),  refusing  to  compel  funding 
of  bonds  not  authorized  by  legislature ;  State  v.  Board  of  Liquidation,  40 
La.  Ann.  406,  411,  4  South.  127,  130,  where  assets  were  not  pledged 
to  limited  number  of  creditors. 

118  IT.  S.  147,  30  L.  Ed.  69,  6  Sup.  Ct.  1001,  SUN  MUT.  INS.  CO.  ▼.  HABT. 
Not  cited. 

118  IT.  S.  148-151,  80  L.  Ed.  190,  6  Snp.  Ot.  1025,  HOPFEB  ▼.  COVINGTON. 

Municipal  bonds  containing  no  recitals,  holder  must  show  town's  author- 
ity to  issue. 

Approved  in  Brown  v.  City  of  Newburyport,  209  Mass.  264,  Ann.  Cas. 
1915B,  495,  95  N.  E,  507,  holding  issuance  of  note  signed  by  mayor  and 
treasurer  is  no  proof  of  existence  of  precedent  facts. 
XIII— 3S 
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Municipal  bonds  of  town  not  anthozlzed  to  iBsne  them  are  not  liinding 
even  in  bona  fide  bands. 

Approved  in  Green  Co.  v.  Shortell,  116  Ky.  126,  75  S.  W.  254,  where 
bonds  in  hands  of  bona  fide  purchasers  contained  no  recitals,  county 
not  estopped  to  show  conditions  of  issue  not  printed  in  bonds;  Merrill 
V.  Monticello,  138  U.  S.  681,  34  L.  Ed,  1078,  11  Sup.  Ct.  444,  and  Bren- 
ham  V.  German-American  Bank,  144  U.  S.  188,  36  L.  Ed.  896,  12  Sup. 
Ct.  565,  both  reaffirming  rule ;  Board  of  Commissioners  of  Wilkes  County 
V.  Call,  123  N.  C.  326,  44  L.  R.  A.  258,  31  S.  E.  487,  arguendo. 

Distinguished  in  Waite  V.  City  of  Santa  Cruz,  89  Fed.  632,  where 
bonds  contained  recitals. 

Municipal  bonds  and  defenses  thereto.    Note,  98  Am.  Dec.  686. 

.  Implied  power  of  municipality  to  issue  bonds.    Note,  Ann.  Cas. 
1913E,  37,  38. 

Negotiability  of  municipal  bonds.    Note,  5  Ann.  Gas.  196. 

Estoppel  of  public  corporation  to  deny  liability  of  bonds.    Note, 
L.  R.  A.  1915A,  932,  967. 

General  aTerment  of  town's  antbority  to  Issae  bonds  Is  not  admitted 
by  demurrer  nnlees  it  is  spedilc.' 

Approved  in  Chicago  etc.  R.  Co.  ▼.  Lain,  170  Ind.  89,  83  N.  E.  634, 
holding  declaration  alleging  that  foreman  caused  car  to  be  run  against 
plaintiff  must  allege  that  foreman  knew  of  plaintiff's  dangerous  posi- 
tion ;  Pittsburgh  etc.  Ry.  Co.  v.  Lightheiser,  163  Ind.  252,  71  N.  E.  219, 
sustaining  demurrer  to  complaint  for  personal  injury  in  being  run  down 
by  car,  facts  showing  defendant 's  duty  to  provide  signal  light  and  guard 
not  being  alleged;  Dame  v.  Cochiti  Reduction  &  Improvement  Co.,  13 
N.  M.  17,  79  Pac.  298,  holding  statement  ii^  complaint  that  interest  on 
bonds  is  unpaid  states  no  cause  of  action  for  principal;  Crockett  y. 
McLanahan,  109  Tenn.  525,  526,  72  S.  W.  952,  holding  demurrer  to 
declaration  in  libel  suit  does  not  admit  allegations  that  defendant  had 
no  reasonable  cause  for  making  statement  charged;  Merrill  v.  Monti- 
cello,  138  U.  S.  684,  34  L.  Ed,  1074,  11  Sup.  Ct.  445,  and  White  v.  The 
Pecos  Land  etc.  Co.,  18  Tex.  Civ.  App.  637,  45  S.  W.  208,  arguendo. 

Distinguished  in  Breckinridge  County  v.  McCracken,  61  Fed.  198,  9 
C.  C.  A.  442,  all^ation  that  "election  was  duly  had"  is  sufficient. 

118  IT.  8.  152-161,  80  I..  Ed.  103,  6  Sup.  Ot.  1019,  PAINE  ▼.  OENTBAIi 
VERMONT  B.  R.  00. 

Error  from  Circuit  Oourt's  decision  as  referee  brings  up  only  errors  of 
law. 

Approved  in  David  Lupton's  Sons  Co.  v.  Automobile  Club,  225  U.  S. 
495,  Ann.  Oaa.  1914A,  699,  56  L.  Ed,  1180,  32  Sup.  Ct.  711,  holding 
writ  of  error  cannot  review  exceptions  to  facts  as  found  by  referee; 
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Grant  v.  National  Bank,  221  Fed.  1009,  holding  question  whether  ref- 
eree's findings  support  judgment  is  reviewable;  Philadelphia  Casualty 
Co.  V.  Fechheimer,  220  Fed.  408,  holding  where  findings  of  fact  by 
referee  are  adopted  by  trial  court,  they  will  be  deemed-  findings  of  court ; 
Southern  Ry.  Co.  v.  Ensign  Mfg.  Co.,  117  Fed.  421,  54  C.  C.  A.  591, 
holding  vendor  of  car-wheels  to  company,  knowing  they  were  for  equip- 
ment of  leased  road,  relying  on  being  paid  within  sixty  or  ninety  days, 
not  preferred  to-  mortgagees;  American  Sales  Book  Co.  v.  BuUivant, 
117  Fed.  260,  54  C.  C.  A.  287,  refusing  to  review,  on  appeal,  finding 
of  fact  of  lower  court  in  trial  without  jury,  that  .patent  manifolding 
book  and  holder  lacked  patentable  novelty;  Roberts  v.  Benjamin,  124 
U.  S.  72,  73,  31  L.  Ed.  336,  337,  8  Sup.  Ct.  396,  397,  Shipman  v.  Straits- 
ville  Min.  Co.,  158  U.  S.  361,  39  L.  Ed.  1016,  15  Sup.  Ct.  888,  and  Steel 
V.  Lord,  93  Fed.  729,  35  C.  C.  A.  555,  where  findings  of  referees  were 
adopted  by  court;  Shipman  v.  Ohio  Coal  Exchange,  70  Fed.  655,  17 
C.  C.  A.  313,  and  Cudahy  Packing  Co.  v.  Sioux  Nat.  Bank,  75  Fed.  474, 
21  C.  C.  A.  428,  where  judgments  were  upon  special  findings  by  ref- 
erees; Andes  v.  Slauson,  130  U.  S.  438,  32  L.  Ed.  991,  9  Sup.  Ct.  574, 
where  trial  was  by  Circuit  Court  judge  in  chambers;  Rogers  v.  United 
States,  141  U.  S.  556,  35  L.  Ed.  856,  12  Sup.  Ct.  94,  where  defendant 
had  asked  verdict  on  ground  that  action  was  not  maintainable  as  matter 
of  law ;  Cudahy  Packing  Co.  v.  Sioux  Nat.  Bank,  69  Fed.  785, 16  C.  C.  A. 
409,  filing  of  written  waiver  is  not  implied  from  statement  that  jury  was 
waived. 

Distinguished  in  Smith  v.  Weeks,  53  Fed.  762,  3  C.  C.  A.  644,  where 
right  to  jury  was  reserved  in  certain  contingency. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  B.  A.  (N.  S.)  422. 

Transferee  of  demand  note,  not  seasonably  presented,  takes  subject  to  ^ 
defenses  against  payee. 

Approved  in  International  Agricultural  Corporation  v.  Stadler,  212 
Fed.  381, 129  C.  C.  A.  54,  holding  question  whether  goods  were  examined 
within  reasonable  time  was  one  for  jury;  Bound  v.  South  Carolina  Ry. 
Co.,  47  Fed.  32,  and  Southern  Ry.  Co.  v.  Carnegie  Steel  Co.,  76  Fed. 
497,  22  C.  C.  A.  289,  both  concerning  prior  payment  of  claims  for  rail- 
road supplies,  contracted  within  reasonable  time  before  receivership. 

States  may  fix,  prospectively,  reasonable  time  for  presentation  of  de- 
ihand  uQte. 

Approved  in  North  American  Trading  etc.  Co.  v.  B3rme,  4  Alaska,  32, 
refusing  recovery  on  demand  note  after  lapse  of  six  years;  Merritt  v. 
Jackson,  181  Mass.  70,  62  N.  E.  988,  holding  under  Mass.  Stats.  1898, 
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c.  533,  §  71,  in  absence  of  custom  or  usa^e,  demand  on  maker  of  demand 
note  must  be  made  within  sixty  days;  Moses  v.  Lawrence  County  Bank, 
149  U.  S.  303,  37  L.  Ed.  745,  13  Sup.  Ct.  901,  applying  State  statute  of 
-frauds  to  promissory  note;  Chicago  etc.  Ry.  Co.  v.  Solan,  169  U.  S.  137, 
'^42  L.  Ed.  692,  18  Sup.  Ct.  290,  upholding  State  statute  denying  rail- 
road's power  to  limit  by  contract,  liability  as  common  carriers. 

When  note  payable  on  demand  is  overdue  as  between  maker  and 
indorser.    Note,  Ann.  Gas.  1912A,  476,  476,  477. 

118  IT.  8.  161-180,  30  L.  Ed.  196,  6  Sop.  Ct.  1009,  OBAHAM  ▼.  BOSTON 
ETC.  R.  R.  CO. 

State  law,  directing  transfer  of  domestic  railroad  and  ftaxicliiBeB  to 
foreign,  makes  latter  domestic  corporation. 

Approved  in  Pollitz  v.  Wabash  R.  Co.,  167  Fed.  157,  holding  consoli- 
dated railroad  companies  might  increase  preferred  stock  on  proper  vote 
of  stockholders;  Mackay  v.  New  York  etc.  R.  Co.,  82  Conn.  85,  24 
L.  R.  A.  (N.  S.)  768,  72  Atl.  587,  holding  State  might  grant  incorpora- 
tion to  corporation  of  another  State;  Stonega  Coke  etc.  Co.  v.  Southern 
Steel  Co.,  123  Tenp.  447,  31  L.  R.  A.  (N.  S.)  278,  131  S.*  W.  993,  hold- 
ing  where  foreign  corporation  had  obtained  right  to  do  business  in 
State,  attachment  against  it  could  not  be  had  by  publication;  Ohio  etc. 
Ry.  Co.  V.  People,  123  111.  482,  14  N.  E.  879,  consolidation  of  corpora- 
tions of  different  States,  by  consent  thereof,  creates  new  corporation; 
Western  etc.  R.  R.  Co.  v.  Roberson,  61  Fed.  597,  9  G.  C.  A.  646, 
arguendo. 

Distinguished  in  Day  v.  Worcester  etc.  R.  R.  Co.,  151  Mass.  308,  23 
N.  E.  825,  arguendo. 

State  may  adopt  foreign  corporation  quoad  its  local  property. 
Approved  in  Goodwin  v.  New  York,  N.  H.  &  H.  R.  R.  Co.,  124  Fed. 
368,  361,  holding  corporation  incorporated  in  Massachusetts  and  Con- 
necticut not  suable  in  Massachusetts  Circuit  Court  by  Massachusetts 
citizen;  Seattle  Gas  etc.  Electric  Co.  v.  Citizens'  Light  etc.  Power  Co., 
123  Fed.  594,  holding  New  Jersey  corporation  without  charter  power 
to  carry  on  gas  business  cannot  lay  gas-mains  in  Washington;  Howard 
V.  Gold  Reefs,  102  Fed.  658,  holding  name  Gold  Reefs  of  Geoi^a,  and 
ownership  of  property  in  Georgia,  do  not  overcome  presumption  of  non- 
residence  raised  by  allegation  of  foreign  incorporation;  Russell  v.  St. 
Louis  etc.  Ry.  Co.,  71  Ark.  455,  457,  75  S.  W.  727,  728,  foreign  corpo- 
ration complying  with  Acts  1889,  p.  43,  may  exercise  right  of  eminent 
domain;  Carolina  Coal  &  Ice  Co.  v.  Southern  Ry.  Co.,  144  N.  XI.  740J 
57  S.  E.  447,  holding  foreign  corporation  purchasing:  property  of  domes- 
tic corporation  thus  became  domestic  company;  Debnam  v.  Southern 
Bell  Tel.  Co.,  126  N.  C.  846,  36  S.  E.  274,  holding  foreign  telephone 
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company,  complying  with  N.  C.  Pub.  Laws  1899,  becomes  domestic  cor- 
I>oration,  'citizen  of  State;  James  y.  St.  Louis  etc.  Ry.  Co.,  46  Fed.  49, 
State  may  adopt  foreign  corporation;  Louisville  etc.  Ry.  Co.  v.  Louis- 
viUe  Trust  Co.,  174  U.  S.  562,  43  L.  Ed.  1087,  19  Sup.  Ct.  821  (affirm- 
ing 75  Fed.  442,  447,  22  C.  C.  A.  378),  language  used  must  imply  adop- 
tion or  creation;  Martin  ▼.  Baltimore  etc.  R.  R.  Co.,  151  U.  S.  677,  38 
L.  Ed.  313,  14  Sup.  Ct.  535,  corporation  adopted  by  State  is  citizen 
thereof  for  jurisdictional  purposes;  Commonwealth  v.  New  York  etc. 
R.  R.  Co.,  129  Pa.  St.  478,  16  Am.  St.  Rep.  729,  18  Atl.  413,  subjecting 
foreign  corporation  with  local  property  to  domestic  regulations;  dissent- 
ing opinion  in  Calvert  v.  Southern  Ry.  Co.,  64  S.  C.  154,  41  S.  E.  968, 
majority  holding  foreign  corporation,  complying  with  South  Carolina 
act  of  March  19, 1896,  becoming  domestic,  nonresident  for  Federal  juris- 
diction. 

Corporate  maetlngB  in  one  State  of  concern  chartered  in  several  Is  valid 
as  to  all. 

Approved  in  Winn  v.  Wabash  R.  Co.,  118  Fed.  63,  holding  consoli- 
dated road  from  constituent  Ohio,  Illinois,  Indiana  and  Missouri  roads, 
dtizen  of  each  State,  hence  suit  by  Missouri  citizen  not  removable. 

Interstate  railroad,  with  one  management,  has  domicile  In  each  State 
where  incorporated,  supporting  transactions  in  alL 

Approved  in  Smith  v.  Cleveland  etc.  Ry.  Co.,  170  Ind.  394,  81  N.  E. 
506,  holding  consolidated  railroads  had  power  of  eminent  domain ;  Fitz- 
gerald V.  Missouri  Pac.  Ry.  Co.,  45  Fed.  816,  Ohio  etc.  Ry.  Co.  v.  People, 
123  111.  483,  14  N.  E.  880,  and  Pittsburgh  etc.  Ry.  Co.  v.  Harden,  137 
Ind.  492,  37  N.  E.  327,  all  reaffirming  rule ;  Union  Trust  Co.  v.  Rochester 
etc.  R.  R.  Co.,  29  Fed.  610,  judgment  against  corporation  in  one  such 
State  is  binding  everywhere;  Central  Trust  Co.  v.  Charlotte  etc.  R.  R. 
Co.,  65  Fed.  260,  upholding  action  in  tort  against  railroad  in  any  State 
incorporating  it.  » 

Effects  of  the  q^nsolidation  of  corporations.    Note,  89  Am.  St.  Rep. 
651. 

Consolidated  interstate  corporation  as  domestic  corporation  of  one 
of  States.    Note,  15  li.  B.  A.  85. 

State  court's  mortgage  decree  will  not  be  set  aside  by  Circuit  Court  for 
fraud,  remedy  being  in  State  court. 

Approved  in  Bower  v.  Stein,  177  Fed.  677,  101  C.  C.  A.  299,  holding 
where  plaintiff  delayed  in  seeking  to  have  State  court  vacate  decree,  no 
relief  will  be  awarded  in  Federal  court  of  equity;  Strand  v.  Griffith, 
144  Fed.  831,  75  C.  C.  A.  558,  dismissing  bill  to  set  aside  decree  of  fore- 
closure obtained  in  State  courts  on  ground  of  fraud;  Barbee  v.  Shan- 
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non,  1  Ihd.  Ter.  208,  40  S.  W.  586,  holding  adjudication  of  court  of 
Creek  Nation  as  to  validity  of  lease  is  binding  on  other  courts;  Foote 
V.  Glenn,  52  Fed.  530,  and  Hambleton  &  Co.  v.  Glenn,  72  Md.  350,  20 
Atl.  121,  both  holding  Virginia  decree  making  assessment,  not  assail- 
able elsewhere  for  fraud;  Fumald  v.  Glenn,  64  Fed.  54,  12  C.  C.  A. 
27  (affirming  56  Fed.  374),  refusing  to  set  aside  interlocutory  decree  in 
cause  pending  elsewhere;  Waymire  v.  San  Francisco  etc.  Ry.  Co.,  112 
Cal.  650,  44  Pac.  1Q87,  and  Wolfe  v.  Titus,  124  Cal.  269,  56  Pac.  1044, 
both  holding  equitable  relief  against  foreclosure  should  be  sought  in 
such  action ;  Coon  v.  Seymour,  71  Wis.  346,  37  N.  W.  244,  where  Circuit 
Court  refused  to  cancel  judgment  of  municipal  court. 

Distinguished  in  Marshall  v.  Holmes,  141  U.  S.  600,  85  L.  Ed.  874,  12 
Sup.  Ct.  65,  where  Federal  court  would  have  had  power  to  relieve 
against  its  own  judgment. 

Character  and  kinds  of  judgments  and  orders  not  collaterally  assail- 
able for  fraud  not  affecting  jurisdiction.  Note,  36  L.  B.  A. 
(N.  S.)  985. 

Oorporate  shareholden  caanot  collaterally  attack  decree  adjudging  it 
bankrupt. 

Approved  in  Hull  v.  Burr,  206  Fed.  3,  124  C.  C.  A.  135,  and  Hull  v. 
Burr,  234  U.  S.  718,  58  L.  Ed.  1561,  34  Sup.  Ct.  892,  both  holding  Fed- 
eral court  cannot  issue  injunction  to  restrain  action  by  trustees  in  State 
court;  Hull  v.  Burr,  64  Fla.  88,  59  South.  788,  refusing  to  allow  attack 
on  bankruptcy  proceedings  in  suit  to  obtain  substitution  of  trustees; 
First  Nat.  Bank  v.  Masterson,  29  Okl.  78,  116  Pac.  163,  refusing  to 
allow  attack  on  bankruptcy  discharge  in  suit  by  bankrupt  for  money. 

Distinguished  in  Andrews  v.  Nat.  Foundry  Pipe  Works,  76  Fed.  172, 
36  L.  R.  A.  151,  22  C.  C.  A.  110  (reversing  68  Fed.  1007),  stock  owner 
is  stranger  to  suit  against  corporation,  except  as  to  subscription  rights. 

Shareholders'  hill  to.  set  aside  railroad  mortgage,  nine  yean  after  fore- 
closure, held  barred  by  laches. 

Approved  in  Boone  Co.  v.  Burlington  etc.  R.  R.  Co.,  139  U.  S.  693, 
35  L.  Ed.  323,  11  Sup.  Ct.  690,  holding  delay  of  over  four  years  fatal 
to  suit  to  set  aside  decree  for  fraud;  St.  Paul  etc.  Ry.  Co.  v.  Sage,  49 
Fed.  325,  1  C.  C.  A,  256,  holding  fourteen  years'  delay  in  asserting 
title  to  lands  -neantime  sold  fatal;  Denton  v.  Baker,  93  Fed.  49,  35 
C.  C.  A.  187,  where  receiver  delayed  applying  to  State  court  till  time 
to  vacate  judgment  expired;  Coon  v.  Seymour,  71  Wis.  345,  37  N.  W. 
244,  arguendo;  dissenting  opinion  in  People  v.  Michigan  Cent.  R.  Co., 
145  Mich.  172,  108  N.  W.  784,  majority  holding  railroad  company  not 
liable  for  taxes  on  capital  stock  and  loans  used  outside  of  State. 
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118  U.  S.  180-193,  30  L.  Ed.  158,  6  Sup.  Ot.  1027,  GABDNEB  ▼.  HEBZ. 

Patentable  novelty  Is  question  of  law,  and  commissioner's  decision  does 
not  preclude  inquiry  in  court. 

Approved  in  United  States  v.  American  Bell  Tel.  Co.,  32  Fed.  603, 
United  States  cannot  maintain  bill  to  annul  patent. 

Patent  for  making  old  article  ftom  old  fabric  and  form  is  void;  e.  g., 
Gardner  chair  seat. 

Approved  in  Milwaukee  Bronze  Casting  Co.  v.  Avery,  209  Fed.  618, 
126  C.  C.  A.  572,  holding  substitution  of  one-piece  device  for  two-piece 
device  did  not  constitute  new  invention;  Lafferty  Mfg.  Co.  v.  Acme  Ry. 
etc.  Mfg.  Co.,  143  Fed.  321,  74  C.  C.  A.  521  (affirming  138  Fed.  730, 
71  C.  C.  A.  285),  holding  patent  for  railroad  torpedo  void,  there  being 
only  substitution  of  material;  Voightmann  v.  Weis  &  Ridge  Cornice  Co., 
133  Fed.  303,  holding  patent  for  improvement  in  fire-proof-  windows 
void  for  want  of  invention;  Farmers'  Mfg.  Co.  v.  Spruks  Mfg.  Co.,  119 
Fed.  696,  holding  East  patent  for  ventilating  barrel  made  of  sheet  of 
veneer  with  parallel  slits  arranged  lengthwise  void  for  lack  of  novelty; 
Stetson  V.  Herreshoff  Mfg.  Co.,  113  Fed.  956,  holding  Mclntyre  patent 
for  keel  formed  of  single  piece  of  cast  metal  anticipates  patent  for  keel 
describing  same  structure  divided  into  sections  for  convenience. 

Following  cases  hold  patent  void  for  want  of  novelty;  Clark  Pomace 
Holder  Co.  v.  Ferguson,  119  U.  S.  338,  30  L.  Ed,  408,  7  Sup.  Ct.  384, 
Clark  patent  for  cheese-formers  for  cider-presses;  Cooke  v.  Globe  Files 
Co.,  24  Blatchf.  273,  31  Fed.  44,  Cooke  patent  for  invoice  file;  United 
States  Bung  etc.  Co.  v.  Independent  Bung  etc.  Co.,  24  Blatchf.  410,  31 
Fed.  79,  several  patents  for  bungs;  Cluett  v.  Claflin,  24  Blatchf.  416, 
30  Fed.  924,  Cluett  patent  for  shirt-bosom;  Landesmann  v.  Jonasson, 
32  Fed.  591,  Landesmann  patent  for  '* Russian  Circulars";  Simmonds 
V.  Morrison,  44  Fed.  761,  Logan  patent  for  detachable  dash-rails;  John- 
son Co.  V.  Pacific  Rolling-Mills  Co.,  47  Fed.  590,  Johnson  patent  as  to 
feature  of  rails,  permitting?  even  fish-plating ;  Peoria  Target  Co.  v.  Cleve- 
land Target  Co.,  47  Fed.  727,  Kimble  patent  for  marking  targets; 
Haughey  v.  Lee,  48  Fed.  384,  Haughey  patent  for  interfering  device 
for  horse's  leg;  Foos  Mfg.  Co.  v.  Springfield  etc.  Thresher  Co.,  49  Fed. 
643,  1  C.  C.  A.  410,  Winchel  patent  for  crushing-mill;  Tiemann  v. 
Kraatz,  85  Fed.  439,  29  C.  C.  A.  257,  Kraatz  patent  for  case  for  ex- 
hibiting decorative  art  at  graves ;  Chuse  v.  Ide,  89  Fed.  498,  32  C.  C.  A. 
260,  Ide  patent  for  engine  frames.  Approved  also  in  following  cases, 
denying  novelty  in  substitution  of  materials  named:  Florsheim  v.  Schil- 
ling, 137  U.  S.  76,  34  L.  Ed,  579,  11  Sup.  Ct.  24,  substitution  of  wire- 
coils  for  springs  in  corsets;  Mott  Iron  Works  v.  Cassidy,  24  Blatchf. 
290,  31  Fed.  48,  cast  iron  for  lead  or  wood;  Potts  v.  Creager,  44  Fed. 
683,  steel  for  glass ;  Kilboume  v.  Bingham  Co.,  60  Fed.  703,  1  C.  C.  A. 
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617,  wrought  steel  for  cast  iron;  Fruit-Cleaning  Co.  v.  Fresno  Home 
Packing  Co.,  94  Fed.  863,  laminated  rubber  roll  for  brush  roll.  Ap- 
proved also  in  Hill  v.  Wooster,  132  U.  S.  701,  83  L.  Ed.  606,  10  Sup. 
Ct.  231,  refusing  patent  for  milk-cooler,  in  suit  under  Rev.  Stats.,  §  4915. 
Distinguished  in  Portland  Gold  Min.  Co.  v.  Hermann,  160  Fed.  92,  87 
C.  C.  A.  247,  holding  Hermann  patent  No.  719,942  for  washing  ore  not 
infringed;  Celluloid  Mfg.  Co.  v.  American  Zylonite  Co.,  36  Fed.  420, 
where  new  material  is  used. 

Right  to  patent  for  application  of  old  mechanical  process  or  con- 
trivance to  analogous  purpose.    Note,  20  E.  B.  C.  123. 

Invalidation  of  patent  by  prior  invention  once  publicly  used|  though 

since  disused.    Note,  20  E.  B.  C.  626. 

> 
Patentable  feature,  claimed  only  in  relasae,  cannot  rapport  infringe- 
ment suit. 

Approved  in  Thatcher  Heating  Co.  v.  Burtis,  121  U.  S.  296,  30  L.  Ed. 
946,  7  Sup.  Ct.  1039,  Thatcher  patent  for  fireplace  heater,  being  for 
combination  itself,  not  method  of  effecting  it,  is  void. 

Right  to  injunction  or  damages  in  an  action  for  infringement  of 
patent.    Note,  20  E.  B.  C.  869. 

■ 

118  n.   8.   194-196,   30  U  Ed.   243,  6  Sup.   Ot   1023,   ABB0W8MITH  V. 
HABMONTNG. 

Supreme  Court  may  review  State  decision  on  Federal  question,  raised 
but  not  noticed  in  State  court. 

Approved  in  Rothchild  v.  Knight,  184  U.  S.  339,  46  L.  Ed.  679,  22 
Sup.  Ct.  393,  holding  Federal  question  sufiiciently  raised  in  State  court 
for  review  by  Supreme  Court  if  raised  on  writ  -of  error  to  Supreme 
Court;  dissenting  opinion  in  O'Neil  v.  Vermont,  144  U.  S.  348,  36  L.  Ed. 
461,  12  Sup.  Ct.  703,  majority  holding  ground  of  State  court's  decision 
broad  enough  to  support  it  without  deciding  Federal  question. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court 
to  obtain  review  in  Federal  Supreme  Court.  Note,  63  L.  B.  A. 
40,  43. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal 
Supreme  Court  for  review.    Note,  66  L.  B.  A.  836. 

Erroneous  State  decision,  ordering  property  sold,  is  not  a  deprivation 
onder  Fourteentli  Amendment. 

Approved  in  New  York  etc.  R.  R.  Co.  v.  McKeon,  189  U.  S.  609,  47 
L.  Ed.  922,  23  Sup.  Ct.  863,  reaffirming  rule;  Texas  etc.  R.  R.  Co.  v. 
Miller,  221  U.  S.  417,  66  L.  Ed.  796,  31  Sup.  Ct.  534,  holding  contract 
of  railroad  company  releasing  it  from  liability  for  injuries  to  employees 
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is  not  protected  by  Federal  Constitution;  Glucose  Refining  Co.  v.  City 
of  Chicago,  138  Fed.  211,  in  suit  to  enjoin  enforcement  of  ordinance, 
Federal  jurisdiction  not  given  by  allegation  that  city  exceeded  charter 
powers;  In  re  Storti,  109  Fed.  809,  refusing  to  dismiss  convicted  mur- 
derer on  habeas  corpus,  on  ground  of  due  process,  where  legislature  did 
its  duty  and  only  fault  with  attorney  general;  Grigsfs  v.  Hanson,  86 
Kan.  635,  Ann.  Gaa.  19130»  242,  52  L.  R.  A.  (N.  S.)  1161,  121  Pac.  1095, 
holding  entering  of  default  judgmept  is  not  taking  property  without  due 
process  of  law;  Davidson  v.  Hartford  life  Ins.  Co.,  151  Mo.  App.  564, 
132  S.  W.  291,  holding  directing  verdict  iot  plaintiff  does  not  take  de- 
fendant's property  without  due  process  of  law;  In  re  Converse,  137 
U.  S.  632,  84  L.  Ed.  799,  11  Sup.  Ct.  193,  upholding  conviction  by  State 
Supreme  Court ;  Holden  v.  Hardy,  169  U.  S.  383,  42  L.  Ed.  788,  18  Sup. 
Ct.  385,  arguendo. 

Failure  of  guardian  to  give  sale  bond  as  affecting  sale  of  ward's 
land.    Note,  Ajul  Gas.  1913D,  190. 

Miscellaneous.  Cited  in  Spies  v.  Illinois,  123  U.  S.  164,  31  L.  Ed.  85, 
8  Sup.  Ct.  23,  as  to  practice  of  dismissing  where  decision  of  question 
on  which  jurisdiction  depends,  was  manifestly  right. 

f 
118  U.  S.  196-209,  SO  U  Ed.  98,  6  Sup.  Ot.  1177,  tBOV  ETC.  BOK.  CO.  T. 
ELGIN  MIN.  CO. 

Mineral  locator  is  entitled  to  follow  vein  with  apex  on  Ills  dalm,  outside 
his  side  hut  not  his  end  lines. 

Approved  in  Ajax  Gold  Min.  Co.  v.  Hilkey,  31  Colo.  139,  72  Pac.  450, 
reaflSrming  rule;  East  Central  Eureka  Min.  Co.  v.  Central  Eureka  Min. 
Co.,  204  U.  S.  268,  269,  51  L.  Ed.  480,  27  Sup.  Ct.  258,  holding  require- 
ment  of  parallelism  of  end-lines  as  contained  in  act  of  May  10,  1872, 
did  not  affect  prior  locations;  Last  Chance  Min.  Co.  v.  Bunker  Hill  etc. 
Concentrating  Co.,  131  Fed.  589,  66  C.  C.  A.  299,  locator  had  right  to 
location  vein  extending  beyond  side-lines;  Cosmopolitan  Min.  Co.  v. 
Foote,  101  Fed.  522,  holding  locator  locating  claim  across  instead  of 
along  vein  has  no  extralateral  rights  thereunder,  his  side-lines  becom- 
ing ^nd-lines ;  Jefferson  Min.  Co.  v.  Anchoria  etc.  Mill  Co.,  32  Colo.  192, 
75  Pac.  1076,  where  conflict  as  to  dip  rights  within  surface  boundaries 
of  two  locations,  senior  location  prevailed;  Stewart  Mining  Co.  v.  On- 
tario Mining  Co.,  23  Idaho,  739,  740,  132  Pac.  793,  refusing  accounting 
against  one  following  vein  outside  his  lines;  Parrot  Silver  &  Copper 
Co.  V.  Heinze,  25  Mont.  144,  148,  64  Pac.  328,  330,  holding  where  apex 
was  in  defendant's  claim,  but  vein  crossed  side-lines  thereof,  defendant 
had  no  extralateral  rights  in  vein,  and  plaintiff's  common-law  right  at- 
tached; Book  V.  Justice  Min.  Co.,  58  Fed.  128,  holding  locator's  rights 
extend  to  undiscovered  vein,  whose  apex  is  within  claim;  Walrath  v. 
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Champion  Min.  Co.,  63  Fed.  557,  statutory  intent  is  that  locations  on 
veins  should  be  lengthwise;  Doe  v.  Sanger,  83  Cal.  209,  23  Pac.  367, 
statutory  purpose  is  to  give  equal  width  of  vein  below,  as  above  ground ; 
Republican  Min.  Co.  v.  Tyler  Min.  Co.,  79  Fed.  736,  25  C.  C.  A.  178, 
and  Fitzgerald  v.  Clark,  17  Mont.  118,  120,  121,  125,  52  Ami.  St.  Rep. 
674,  676,  677,  680,  80  L.  R.  A,  807,  808,  809,  42  Pac.  277,  278,  280,  both 
upholding  extralateral  rights,  where  apex  passes  out  through  side-line, 
to  extent  of  length  of  apex  within  location ;  King  v.  Amy  etc.  Min.  Co., 
9  Mont.  563,  564,  567,  568,  569,  573,  24  Pac.  201,  202,  203,  205,  holding 
strike  of  lode,  which  passes' out  through  side-line,  terminated  thereby; 
Butte  etc.  Min.  Co.  v.  Societe  Anonyme  Mines,  '23  Mont.  193.  58  Pac. 
114,  extralateral  right  depends  on  geological  identity  of  vein  followed; 
Colorado  Cent.  etc.  Min-  Co.  v.  Turck,  50  Fed.  896,  2  C.  C.  A.  67,  where 
fork  of  vein  passes  into  adjoining  claim  and  crops  out  there,  whole  fork 
belongs  to  that  claim;  Doe  v.  Waterloo  Min.  Co.,  54  Fed.  938,  and 
Wakeman  v.  Norton,  24  Colo.  197,  49  Pac.  285,  both  holding  locator 
prima  facie  owner  of  all  minerals  within  side-lines;  dissenting  opinion 
in  South  End  Min.  Co.  v.  Tinney,  22  Nev.  63,  35  Pac.  105,  denying  loca- 
tor's right  to  sink  shaft  from  surface  of  adjoining  claim;  dissenting 
opinion  in  Bullion  etc.  Min.  Ccf.  v.  Eureka  etc.  Min.  Co.,  5  Utah,  77, 
11  Pac.  537,  majority  upholding  locator's  right  to  whole  lode,  though 
part  of  apex  in  adjoining  claim;  Illinois  Silver  Min.  Co.  v.  Rapp,  7 
N.  M.  344,  34  Pac.  546,  arguendo. 

Distinguished  in  Stewart  Mining  Co.  v.  Ontario  Min.  Co.,  237  U.  S. 
353,  59  L.  Ed.  992,  35  Sup.  Ct.  610,  refusing  to  allow  following  of  vein 
whercf  apex  was  not  within  surface  lines. 

Patents   for   mineral   lands,   what   included   therein — Extralateral 
rights.    Note,  58  Am.  St.  Rep.  265,  269,  274. 

Right  to  follow  vein  or  lode  on  dip  beyond  surface  lines  of  location. 
Note,  53  L.  R.  A.  492,  505. 

Colorado  law  allows  sixty  days  for  location,  after  discovery,  and  thirty 
more  for  recording. 

Approved  in  Mares  v.  Dillon,  30  Mont.  132,  75  Pac.  965,  holding 
State  statute  requiring  acts  to  be  done  in  making  location  in  addition 
to  those  required  by  Federal  law  valid;  Sanders  v.  Noble,  22  Mont.  125, 
132,  55  Pac.  1042,  1044,  locator  may  alter  direction  of  claim  before 
expiration  of  time  for  filing  statement. 

Distinguished  in  Patterson  v.  Tarbell,  26  Or.  37,  37  Pac.  79,  holding 
boundaries  must,  in  absence  of  statute,  be  located  immediately  ux)on 
discovery. 

Mineral  ledge  locator  must  bear  consequences  of  Ignorant  location  of 
end-lines. 
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Approved  in  Fitzgerald  v.  Clark,  17  Mont.  117,  122,  52  Am.  St.  Rep. 
673,  678,  30  L.  R.  A.  806,  42  Pac.  276,  279,  holding  locator's  rights  limited 
by  end-lines;  King  v.  Amy  etc.  Min.  Co.,  152  U.  S.  228,  38  L.  Ed.  421, 
14  Sup.  Ct.  512,  holding,  however,  that  court  will  treat  side-lines  as 
end-lines  where  lode  runs  crosswise;  New  Dunderberg  Min.  Co.  v.  Old, 
79  Fed.  606,  25  C.  C.  A.  116,  where  course  of  strike  crosses  claimi  side- 
lines are,  in  effect,  end-lines;  Del  Monte  Min.  etc.  Co.  v.  New  York  etc. 
Min.  Co.,  66  Fed.  215,  extralateral  rights  are  limited,  but  not  destroyed, 
by  apex  passing  out  through  side-line;  King  v.  Amy  etc.  Min.  Co.,  9 
Mont.  567,  24  Pac.  203,  arguendo. 

Location  of  mining  claim.    Note,  7  L.  R.  A.  (N.  8.)  845,  847,  852, 
853,  856. 

Mineral  locator's  end-lines,  as  es^bUshed,  contrpl  where  veins  on  claim 
nin  yarlouB  ways. 

Approved  in  St.  Louis  Min.  etc.  Co.  v.  Montana  Min.  Co.,  104  Fed. 
667,  56  L.  R.  A.  725,  44  C.  C.  A.  120,  holding  secondary  vein  crossing 
common  side-line  where  apex  in  both  claims  considered  as  apexing  in 
senior  location  until  wholly  passed  beyond  side-line  regardless  of  dip; 
Harper  v.  Hill,  159  Cal.  257,  113  Pac,  166,  holding  miner's  location  is 
good  as  against  everybody  but  United  States;  Daggett  v.  Yreka  Min. 
etc.  Co.,  149  Cal.  373,  86  Pac.  974,  holding  in  absence  of  statute  requir- 
ing same,  posting '  of  notice  did  not  enter  into  location ;  Walrath  v. 
Champion  Min.  Co.,  63'  Fed.  558,  where  original  vein  was  located  and 
patented  prior  to  act  of  1872. 

Qualified  in  Walrath  v.  Champion  Min.  Co.,  171  U.  S.  306,  43  L«  Ed. 
176,  18  Sup.  Ct.  915,  holding  court  did  not  mean  that  locator's  end- 
lines  were  true  end-lines. 

Courts  do  not  favor  reversal  of  Land  Department's  long-settled  con- 
stmction  of  mineral  patents. 

Approved  in  Strickley  v.  Hill,  22  Utah,  268,  62  Pac.  896,  holding 
proof  that  person  served  in  and  was  honorably  discharged  from  army 
tends  strongly  to  prove  declaration  to  become  citizen  and  naturaliza- 
tion; Fitzgerald  v.  Clark,  17  Mont.  115,  116,  52  Am.  St.  Rep.  671,  672, 
30  L.  R,  A.  806,  42  Pac.  276,  holding  court  bound  by  previous  construc- 
tion of  statute  till  legislative  amendment. 

Mineral  location  end-lines  are  those  crpeswlse  of  general  course  of  vein. 
Approved  in  Walrath  v.  Champion  Min.  Co.,  171  U.  S.  306,  43  L.  Ed. 
176,  18  Sup.  Ct.  915,  reaffirming  rule. 

Mineral  locator,  under  act  of  1872,  must  liave  parallel  end-lines  to 
follow  extralateral  veins. 

Approved  in  Empire  Milling  etc.  Co.  v.  Tombstone  Mill  etc.  Co.,  100 
Fed.  913,  914,  holding  defendant,  locating  claim  across  instead  of  along 
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vein,  entitled  to  extralateral  rights  in  ore  from  vein  dipping  under 
adjoining  claim  from  end-lines  as  located;  Argonaut  Min.  Co.  v.  Ken- 
nedy Min.  etc.  Co.,  131  Cal.  23,  24^26,  63  Pac.  151,  152,  upholding 
extralateral  rights  in  location  made,  under  act  of  Congress  of  1866, 
granting  extralateral  rights  without  requiring  parallel  end-lines,  though 
patent  granted  after  1872,  requiring  parallelism;  Montana  Co.  v.  Clark, 
42  Fed.  628,  where  claim  was  triangular;  Walrath  v.  Champion  Min. 
Co.,  171  U.  S.  304,  312,  43  L.  Ed.  175,  178,  18  Sup.  Ct.  914,  917,  holding 
end-lines  define  extralateral  rights  and  must  be  straight;  Catron  v.  Old, 
23  Colo.  436,  438,  439,  58  Am.  St.  Rep.  259,  260,  261,  48  Pac.  688,  689, 
where  strike  of  vein  crossed  side-lines. 

Distinguished  in  Price  v.  Mcintosh,  1  Alaska,  291,  holding  valid  claim 
irregular  in  shape;  Central  Eureka  Mining  Co.  v.  East  Central  Eureka 
Min.  Co.,  146  Fed.  151,  153,  79  Pac.  835,  836,  as  to  location  made  before 
act  of  1872,  end-lines  not  required  to  be  parallel;  Tyler  Min.  Co.  v. 
Sweeney,  54  Fed.  289,  290,  291,  292,  293,  4  C.  C.  A.  429,  where  lode 
crosses  side-lines  nearly  at  right  angles,  side-lines  become  end-lines; 
Doe  V.  Waterloo  Min.  Co.,  54  Fed.  940,  where  end-lines  were  parallel  in 
patent,  though  not  in  original  location;  Doe  v.  Sanger,  83  Cal.  209,  211, 
23  Pac.  367,  368,  end-lines  need  not  be  exactly  parallel,  if  length  of 
claim  substantially  follow  vein;  Del  Monte  Min.  Co.  v..  Last  Chance 
Min.  Co.,  171  U.  S.  67,  86,  43  L.  Ed.  77,  86,  18  Sup.  Ct.  900,  907,  and 
Fitzgerald  v.  Clark,  17  Mont.  120,  52  Am.  St.  Rep.  676,  30  L.  R.  A.  808, 

42  Pac.  278,  where  vein  passed  through  one  end-line  and  one  side-line. 

Mining  location  end-lines  are  not  necessarily  those  shown  on  map  as 
sach. 

Denied  in  Del  Monte  Min.  Co.  v.  Last  Chance  Min.  Co.,  171  U.  S.  67, 

43  L.  Ed.  78,  18  Sup.  Ct.  900,  holding  end-lineS|  as  fixed  by  locator, 
govern. 

Miscellaneous.  Cited  in  Blue  Bird  Min.  Co.  v.  Largey,  49  Fed.  291, 
to  point  that  question  settled  therein  by  Supreme  Court,  is  no  longer 
Federal  question. 

118  XT.  8.  210,  29  !■.  Ed.  880,  6  Sup.  Ot.  1176,  PHOENIX  IN&  00.  T.  EBIE 
ETO.  TRAKSP.  OO. 

Insurer  of  goods,  lost  in  carrier's  cnstody,  is  subrogated  to  insured's 
daim  against  carrier,  notwithstanding  insured's  agreement  with  carrier, 
contra. 

Approved  in  Fayerweather  v.  Phenix  Ins.  Co.,  118  N.  Y.  328,  ^  L.  B.  A. 
806,  23  N.  E.  193,  arguendo. 
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118  n.  8.  211-223,  30  L.  Ed.  128,  6  Sup.  Ct.l088,  HUNT  ▼.  OIJVEB. 
What  constitntes  a  partnership.    Note,  115  Am.  St.  Eep.  406. 

Effect  of  agreement  to  share  profits  to  create  partnership.    Note, 
18  L.  R.  A.  (N.  S.)  972. 

Miscellaneous.  Approved  in  Donald  v.  Guy,  127  Fed.  232,  holding 
members  of  unincorporated  Virginia  pilot  association,  controlling  busi- 
ness, assigning  members  to  service,  liable  for  negligent  service  of 
member. 

118  17.  8.  223-228,  SO  !■.  Ed.  206,  6  Sup.  Ct.  1188,  HARTSANTT  T.  VU 
PONT. 

Steamer  thirty-seyen  feet  long,  capable  of  cazrying  twenty-flve  pex80ii% 
is  witliln  inspection  laws. 

Approved  in  The  Scow  No.  1,  169  Fed.  718,  holding  fact  that  no 
charge  was  made  for  canying  passengers  is  no  excuse  for  failing  to 
provide  life  preservers;  The  Oysters  Police  Steamers  of  Maryland,  31 
Fed.  767,  State's  steam  vessels  are  subject  to  inspection,  under  Rev. 
Stats.,  §§  4417,  4418. 

Distinguished  in  United  States  v.  Guess,  48  Fed.  588,  tug  carrying 
owner's  friends,  on  trial  trip,  is  not  passenger  boat  within  Rev.  Stats.. 
§  4499. 

Statutory  or  municipal  regulation  of  motor  boats.    Note,  Ann.  Oaa. 
1915C,  1139. 

118  17.  8.  228-229,  SO  It.  Ed.  210,  6  Sop.  Ct.  1048,  JOHNSON  T.  WTLKJNB. 

Not  cited. 

118  17.  8.  230-231,  30  L.  Ed.  210,  6  Sap.  Ot.  1040,  WELIiS  T.  WHJGCNS. 

Reinstatement  of  dismissed  appeals  denied  where  affidavits  of  amount 
did  not  identify  any  action. 

Approved  in  Covington  Bros.  &  Co.  v.  Jordan,  125  Ky.  76,  15  Ann. 
Oas.  491,  100  S.  W.  327,  holding  creditors  cannot  join  demands  to  give 
jurisdictional  amounts;  Lamb  &  Cabell  v.  Thompson,  112  Va.  136,  70 
S.  E.  507,  refusing  to  allow  appeal  from  decree  where  jurisdictional 
amount  was  not  involved. 

Amount  in  controversy  for  purposes  of  appeal  from  judgment  in 
consolidated  action.    Note,  15  Ann.  Gas.  493. 

118  XT.  S.  231-233,  SO  Ii.  Ed.  71,  6  Sup.  Ct.  1049,  BOHANAN  v.  NEBRASKA. 

Supreme  Court  will  not  dismiss  appeal  from  State  decision  denying 
immunity  ftom  second  trial,  claimed  under  fifth  amendment. 
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118  XT.  S.  250-255,  SO  L.  Ed.  133,  6  Sup.  Ot.  1046,  UBBT  ▼.  OLABK. 

Limltatloii  on  Indians'  power  of  alienation  under  Ottawa  treaty  of  ISGS^ 
stated. 

Approved  in  United  States  v.  Paine  Lumber  Co.,  206  U.  S.  473,  61 
L.  Ed.  1142,  27  Sup.  Ct.  697,  holding  Indian  allottees  may  allow  cut- 
ting of  timber  for  sale;  United  States  v.  Anderson,  225  Fed.  827,  hold- 
ing Indian  allottee  may  convey  land  before  issuance  of  patent;  Chase 
V.  United  States,  222  Fed.  598,  138  C.  C.  A.  117,  holding  restriction 
on  alienation  is  not  antagonistic  to  estate  in  fee  simple;  United  States 
V.  Torrey  Cedar  Co.,  154  Fed.  265,  upholding  right  of  Indian  allottee 
to  cut  and  sell  timber  before  issuance  of  patent;  United  States  v.  Zane, 
4  Ind.  Ter.  193,  69  S.  W.  845,  holding  Indian  dying  during  twenty-five 
year  restriction  on  alienation  had  no  power  to  devise  same;  Baldwin 
V.  Letson,  6  Kan.  App.  18,  49  Pac.  622,  holding^  grant  of  land  by  allot- 
tee before  issuance  of  patent  is  ^oid;  Bell  v.  Bearman,  37  Okl.  648,  133 
Pac.  189,  holding  one  claiming  grant  of  land  was  made  by  infant  Indian 
allottee  has  burden  of  showing  infancy;  Western  Inv.  Co.  v.  Tiger,  21 
Okl.  636,  96  Pac.  604,  holding  heir  of  full-blooded  Indian  allottees  could 
convey  good  title  without  approval  of  Secretary  of  Interior;  Nelson  v. 
John,  43  Wash.  490,  86  Pac.  935,  holding  grant  of  land  before  passive 
of  act  allowing  alienation  was  void;  Guyatt  v.  Kautz,  41  Wash.  122, 
83  Pac.  11,  holding  land  allotted  to  husband  and  wife  descends  to  latter 
on  death  of  former;  Briggs  v.  Sample,  43  Fed.  104,  10  L.  R.  A.  184, 
construing  treaty  of  1863,  with  Kickapoos ;  Yoost  v.  McKee,  179  Pa.  St. 
385,  57  Am.  St.  Rep.  605,  36  Atl.  317,  devisee  with  restricted  power  of 
alienation  is  ''unconditional  owner"  within  terms  of  fire  policy. 

Distinguished  in  Jones  v.  Meehan,  175  U.  S.  21,  44  L.'  Ed.  67,  20  Sup. 
Ct.  9,  construing  treaty  of  1863,  with  Red  Lake  and  Pembina  bands  of 
Chippewas. 

Validity  of  restraints   on  alienation   for  limited  time.    Note,   3 
L.  R.  A.  (N.  S.)  676. 

118  U.  &  266-263,  30  la.  Ed.  176^  6  Sap.  Ct  1065,  8ALT  LAKE  OITT  ▼, 
HOLUSTEB. 

Railroad,  invading  property  wltliont  compenaation  or  condemnation,  is 
liable  as  naked  trespasser. 

Approved  in  Hindman  v.  First  Nat.  Bank,  112  Fed.  940,  67  L.  R.  A. 
•  108,  50  C.  C.  A.  623,  holding  bank  liable  to  insurance  commissioner  for 
false  statement  made  by  its  cashier  as  to  amount  of  insurance  com- 
pany's deposit  in  bank;  May  v.  County  of  Mercer,  30  Fed.  249,  and 
May  V.  County  of  Logan,  30  Fed.  260,  both  holding  counties  liable  for 
infringing  patents;  St.  Julien  v.  Morgan's  Louisiana  etc.  S.  S.  Co.,  39 
La.  Ann.  1067,  3  South.  282,  holding  land  owner  who  acquiesces  in  rail- 
road construction  cannot  afterward  require  demolition  thereof. 
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Oorporatioiui  axe  responsible  for  agent's  acts,  in  course  of  employment, 
ez  contractu  or  ex  delicto. 

Approved  in  Chesapeake  ft  Ohio  Ry.  Co.  v.  Howard,  178  U.  S.  160, 
44  L.  Ed.  1018,  20  Sup.  Ct.  883,  holding  railroad  liable  for  injuries 
resulting  from  servant's  negligence  where  road  was  rented  under  illegal 
lease;  Hindman  v.  First  Nat.  Bank,  98  Fed.  566,  48  L.  R.  A.  210,  39 
C.  C.  A.  1,  holding  bank  liable  to  purchaser  of  insurance  stock  held 
as  collateral  induced  by  ^cashier's  false  representation  that  insurance 
company  had  so  much  capital  on  deposit;  Elbert  County  v.  Brown,  16 
6a.  App.  844,  86  S.  E.  655,  holding  county  liable  for  valne  of  land  taken 
by  authorized  road  agent;  Chicago  etc.  Ry.  Co.  v.  Radford,  36  Okl.  662, 
129  Pac.  836,  holding  railroad  liable  for  unlawful  arrest  instigated  by 
train  auditor;  Southern  Exp.  Co.  v.  Flatten,  93  Fed.  939;  36  C.  C.  A, 
46,  And  Fitzgerald  v.  Fitzgerald  &  Mallory  Construction  Co.,  41  Neb. 
416,  59  N.  W.  846,  both  reaffirming  rule;  Denver  etc.  Ry.  Co.  v.  Harris, 
122  U.  S.  608,  30  L.  Ed.  1148,  7  Sup.  Ct.  1289,  whether  agent's  author- 
ity be  express  or  implied;  Times  Pub.  Co.  v.  Carlisle,  94  Fed.  774,  36 
C.  C.  A.  475,  newspaper  corporation  is  liable,  just  as  individual,  for 
exemplary  damages  for  libel ;  Tissot  v.  Great  Southern  Tel.  etc.  Co.,  39 
La.  Ann.  1004,  4  Am.  St.  Bep.  255,  3  South.  265,  holding  telegraph  com- 
pany liable  for  injury  to  trees  in  stringing  wires;  Hat-Sweat  Mfg.  Co. 
V.  Davis  Sewing-Mach.  Co.,  31  Fed.  296,  holding  foreign  corporation 
liable  for  resident  agent's  stamping  of  articles  as  patented,  without 
license;  May  v.  County  of  Mercer,  30  Fed.  248,  holding  county  liable 
for  infringing  patent;  Washington  Gas  Light  Co.  v.  Lansden,  172  U.  S. 
544,  43  L.  Ed.  548,  19  Sup.  Ct.  300,  evidence  must  e:u8t  of  facts  from 
which  agent's  authority  may  be  inferred. 

Distinguished  in  Clark  v.  Chesapeake  etc.  Tel.  Co.,  42  App.  D.  C. 
447,  refusing  to  hold  phone  company  liable  for  statement  by  employee 
that  removal  of  phone  was  for  nonpayipent  of  bill;  Lake  Shore  ete. 
Ry.  Co.  V.  Prentice,  147  U.  S.  109,  37  L.  Ed.  102,  13  Sup.  Ct.  263,  re- 
fusing exemplary  damages  against  railroad,  for  illegal  arrest  by  con- 
ductor not  authorized;  Downing  v.  Mason  County,  87  Ky.  209,  12  Am. 
St.  Rep.  478,  8  S.  W.  264,  denying  county's  liability  for  injury  from 
neglect  or  positive  act;  Hoggard  v.  Mayor  etc.  of  Monroe,  51  La.  Ann. 
686,  44  L.  R.  A.  479,  25  South.  350,  denying  city's  liability  for  acts  of 
common  council  in  matters  ultra  vires  of  charter. 

Corporation  may  even  be  liable  for  fraudulent  or  malidoua  tort  of 
agent;  fraud  or  malice  being  imputable  to  it. 

Distinguished  in  Lake  Shore  etc.  Ry.  Co.  v.  Prentice,  147  U.  S.  110, 
87  L.  Ed.  102,  13  Sup.  Ct.  264,  refusing  exemplary  damages  against 
railroad  for  illegal  arrest  by  conductor,  not  authorized. 

Xin— 33 
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Mnniclpality  is  liable  for  taxes  on  property  illegally  acqnixed;  o.  g., 
Internal  revenue  on  spirits  unlawfully  distilled. 

Approved  in  Thompson  v.  Town  of  Elton,  109  Wis.  595,  85  N.  W. 
427,  holding  town  liable  for  money  had  and  received,  amount  of  loan 
obtained  from  plaintiff  by  town  officers  and  used  for  legitimate  town 
purposes;  CoUensworth  v.  New  Whatcom,  16  Wash.  230,  47  Pac.  440, 
holding  city  liable  for  injury  to  employee  in  constructing  bridge  under 
unauthorized  contract. 

Refund  by  or  recovery  from  United  States  of  internal  revenue  tax. 
Note,  Ann.  Oas.  1916A,  301,  307. 

Municipal  liability  for  injury  in  performing  ultra  vires  act    Note, 
2  L.  B.  A«  (N.  8.)  912. 

Corporation's  nonliability  for  ultra  vires  contracts  does  not  extend  to 
torts. 

Approved  in  Stewart  v.  Wright,  147  Fed.  328,  77  C.  C.  A.  499,  hold- 
ing  bank  liable  where  its  officers  had  aided  in  conspiracy  to  defraud; 
Chesapeake  etc.  R.  R.  Co.  v.  Howard,  14  App.  D.  C.  284,  holding  operat- 
ing under  invalid  lease  will  not  relieve  railroad  from  liability  for  injury 
to  passenger;  Johnston  Fife  Hat  Co.  v.  National  Bank  of  Outhrie,  4 
Okl.  32,  44  Pac.  197,  holding  bank  liable  for  fraud  of  managing  officer 
committed  in  its  business;  Central  Transp.  Co.  v.  Pullman's  Palace 
Car  Co.,  139  U.  S.  46,  35  L.  Ed.  63,  11  Sup.  Ct.  483,  holding  lease  of 
plant  by  company  authorized  to  lease  cars  ultra  vires  and  void;  Green- 
wood V.  Town  of  Westport,  63  Conn.  593,  60  Fed.  570,  holding  city  liable 
for  injury  to  ship,  by  neglect  in  operating  drawbridge;  Sacks  v.  Min- 
neapolis, 75  Minn.  35,  77  N.  W.  565,  holding  city  liable  in  damages 
for  illegally  condemning  burial  lot  for  street. 

Distinguished  in  dissenting  opinion  in  Camden  etc  R.  R.  Co.  ▼.  Mays 
Landing  etc.  R.  R.  Co.,  48  N.,  J.  L.  586,  majority  rejecting  plea  of  ultra 
vires  where  contract  is  complete  and  positions  of  parties  altered. 

Though  ultra  vires  contracts  are  unenforceable,  courts  will  require  res- 
titution in  such  cases. 

Approved  in  Badders  Clothing  Co.  v.  Bumham-Munger-Root  Dry 
Goods  Co.,  228  Fed.  473,  holding  no  defense  to  proceeding  in  bank- 
ruptcy against  corporation  that  act  complained  of  was  ultra  vires; 
Monett  Electric  Light  etc.  Co.  v.  Incorporated  City  of  Monett,  186  Fed. 
372,  holding  light  company  could  obtain  no  rights  under  void'ordi nance 
even  though  carrying  on  business  under  same  for  number  of  years; 
General  Electric  Co.  v.  Town  of  Ft.  Deposit,  174  Ala.  183,  56  South. 
804,  holding  where  owner  sold  property  to  city  under  void  contract,  he 
may  recover  same  back;  Butts  County  v.  Jackson  Banking  Co.,  129 
Ga.  807,  121  Am.  St.  Bep.  244,  15  L.  R.  A.  (N.  8.)  567,  €0  S.  E.  152, 
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holding  action  for  money  had  and  received  may  be  maintained  against 
'  county  even  though  commissioners  had  no  power  to  borrow  same ;  Miles 
V.  Holt  County,  86  Neb.  248,  27  L.  E.  A.  (N.  S.)  1130,  125  N.  W.  530, 
holding  county  liable  for  printing  of  notices  even  though  same  were 
published  in  wrong  newspaper;  Crowder  State  Bank  v.  Aetna  Powder 
Co.,  41  Okl.  401,  138  Pac.  395,  holding  bank  liable  on  contract  of  guar- 
anty although  same  made  by  cashier  without  authority;  Luther  v. 
Wheeler,  73  S.  C.  95,  62  S.  E.  878,  allowing  recovery  where  town  offi- 
cers without  authority  gave  notes  for  money  which  was  used  in  public 
buildings;  Wendel  v.  Spokane  County,  27  Wash.  125,  91  Am,  St.  Bep. 
827,  67  Pac.  578,  holding  county  having  authority  to  drain  lake  liable 
for  wrongful  turning  of  water  upon  plaintiff's  land;  State  of  Washing- 
ton V.  Pullman,  23  Wash.  587,  63  Pac.  266,  holding  city  contracting  to 
use  water  system,  to  purchase  same  at  expiration  of  term,  without  elec- 
tion required  by  1  Hill's  Code,  §  696,  not  estopped  by  receiving  benefits; 
Logan  Co.  Nat.  Bank  v.  Townsend,  139  U.  S.  76,  35  L.  Ed.  Ill,  11  Sup. 
Ct.  499,  national  bank,  repudiating  ultra  vires  contract,  under  which  it 
obtains  bonds,  must  return  them  on  tender  of  amount  advanced;  Allen 
V.  Intendant  etc.  of  La  Fayette,  89  Ala.  648,  9  L.  E.  A.  499,  8  South.  33, 
holding  city  liable  on  assumpsit  for  money  borrowed  and  used  for  un- 
authorized purpose;  Penley  v.  Auburn,  85  Me.  281,  21  L.  B.  A.  660,  27 
Atl.  159i,  decreeing  return  of  land  granted  city  under  ultra  vires  con- 
tract, no  consideration  having  passed;  Bowen  y.  Needles  Nat.  Bank, 
94  Fed.  929,  36  C.  C.  A.  553,  limiting  relief  to  cases  where  benefit  has 
been  received  which  cannot  justly  be  retained;  Pennsylvania  R.  R.  Co. 
V.  Keokuk  etc.  Bridge  Co.,  131  U.  S.  390,  3S  L.  Ed.  168,  9  Sup.  Ct.  776, 
parties  acquiescing  in  ultra  vires  contract  are  not  estopped  to  deny  its 
validity;  dissenting  opinion  in  Bath  Gas-Light  Co.  v.  Claffy,  151  N.  Y. 
45,  36  L.  R.  A.  671,  45  N.  E.  396,  upholding  right  to  past  due  rent 
under  ultra  vires  lease  on  quantum  meruit;  Central  Transp.  Co.  v.  Pull- 
man's Palace  Car  Co.,  139  U.  S.  57,  85  L.  Ed.  68,  11  Sup.  Ct.  487, 
arguendo. 

Distinguished  in  In  re  Waterloo  Organ  Co.,  134  Fed.  344,  67  C.  C.  A. 
255,  refusing  to  allow  bonds  illegally  issued  by  corporation  to  be  proved 
against  it  in  bankruptcy;  United  States  Savings  etc.  Co.  v.  Convent  of 
St.  Rose,  133  Fed.  360,  66  C.  C.  A.  416,  holding  corporation  not  estopped 
to  set  up  its  want  of  power  to  subscribe  for  stock  in  other  corporations 
in  suit  to  cancel  such  subscriptions;  Perry  Water  etc.  Co.  v.  City  of 
Perry,  29  Okl.  603,  89  L.  R.  A.  (N.  S.)  72,  120  Pac.  586,  refusing  to 
allow  recovery  against  city  for  goods  purchased  beyond  authorized 
amount;  Tennessee  Ice  Co.  v.  Raine,  107  Tenn.  156,  64  S.  W.  30,  up- 
holding recovery  against  insolvent  corporation  for  beer  sold  it,  though 
purchase  ultra  vires,  where  contract  repudiated  and  suit  was  for  pro- 
ceeds held  by  defendant;  Mineral  County  Court  v.  Town  of  Piedmont, 
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72  W.  Va.  300,  78  S.  E.  64,  holding  comity  cannot  be  held  to  its  i^ree- 
ment  to  share  expense  of  constnicting  bridge  wholly  without  its  corpo- 
rate limits. 

Miscellaneous.  Cited  in  Painter  v.  Napoleon  Tp.,  156  Fed.  294,  hold- 
ing trustee  in  bankruptcy  might  maintain  action  against  township  to 
recover  preference  made  by  bankrupt;  Soloman  v.  Wilmington  Sewerage 
Co.,  142  N.  C.  449,  6  L.  R.  A.  (N.  S.)  391,  55  S.  E.  304,  refusing  to 
hold  company  to  sewerage  contract  where  no  duration  of  time  was 
expressed. 

118  17.  8.  264-271,  30  L.  Ed.  232,  6  Sop.  Ct  1084,  PlaTHOUTH  ETC.  MIN. 
00.  ▼.  AMADOB  OANAIi  CO. 

Cause  need  not  be  twice  docketed  in  Supreme  Cout  becauae  brought  by 
appeal  and  error. 

Approved  in  Lockman  v.  Lang,  132  Fed.  34,  65  C.  C.  A.  621,  holding 
single  assignment  of  errors  sufficient  where  both  apx)eal  and  writ  of 
error  taken;  McFadden  v.  Mountain  View  Minu  etc.  Co.,  97  Fed.  672, 
38  C.  C.  A.  354,  approving  appellant's  action  in  bringing  contest  of 
mining  claim  before  appellate  court  by  appeal,  and  writ  of  error  where 
character  of  action  unsettled. 

Bemoval  cannot  be  bad  of  separate  eontroyiezsy  wliere  one  tort  is 
diarged,  though  parties  defend  separately. 

Approved  in  Alabama  etc.  Ry.  Co.  y.  Thompson,  200  U.  S.  215,  50 
L.  Ed.  446,  26  Sup.  Ct.  161,  in  action  for  wrongful  death  against  rail- 
road company  and  employees,  controversy  with  company  not  separable; 
Chesapeake  ft  0.  R.  R.  Co.  v.  Dixon,  179  U.  S.  140,  45  L.  Ed.  125,  21 
Sup.  Ct.  71,  holding  indivisible  action  against  railroad  and  engineer  and 
fireman  for  concurrent  negligence  in  killing  deceased,  and  not  removable 
where  employers  and  plaintiff  have  common  citizenship ;  R^s  v.  United 
Drug  Co.,  180  Fed.  204,  205,  208,  holding  suit  against  corporation  and 
its  manager  for  infringement  of  trademark  was  not  separable  so  as  to 
warrant  removal ;  Southern  R.  Co.  v.  Thomason,  146  Fed.  975,  77  C.  C.  A. 
170,  denying  petition  for  removal  on  ground  of  ''prejudice  and  local 
influence '^  in  action  for  joint  tort;  St.  Louis  Southwestern  Ry.  Co.  v. 
Adams,  87  Ark.  141,  112  S.  W.  188,  and  Louisville  etc.  R.  Co.  v.  Vin- 
cent, 116  Tenn.  329,  335,  8  Ann.  Oas.  66,  95  S.  W.  182,  184,  both  hold- 
ing joining  of  resident  conductor  in  suit  against  railroad  for  injuries 
will  defeat  removal;  Republic  Iron  etc.  Co.  v.  Lee,  227  111.  254,  81  N.  E. 
414,  allowing  joinder  of  vice-principal  and  master  in  suit  for  injuries; 
Central  Union  Tel.  Co.  v.  Riggs,  47  Ind.  App.  47,  91  N.  E.  835,  holding 
suit  against  domestic  and  nonresident  corporations  for  joint  tort  was 
not  removable;  Illipois  Cent.  R.  Co.  v.  Coley,  121  Ky.  395,  1  L.  R.  A. 
(N.  S.)  S70,  89  S.  W.  237,  upholding  joinder  of  railroad  and  employee 
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engineer  for  negligently  running  down  plaintiff;  Hough  v.  Southern  Ry. 
Co.,  144  N.  C.  701,  702,  57  S.  E.  473,  holding  joining  of  telegraph  opera- 
tors and  train-dispatcher  in  suit  against  railroad  for  collision  will  defeat 
removal;  Brooks  v.  Clark,  119  U.  S.  511,  30  L.  Ed.  485,  7  Sup.  Ct.  303, 
and  Woodrum  v.  Clay,  33  Fed.  899,  hoth  holding  separate  defenses  do 
not  make  separate  controversies;  Qraves  v.  Corbin,  132  U.  S.  589,  88 
L.  Ed.  468,  10  Sup.  Ct.  202,  creditor's  suit  to  set  aside  collusive  judg- 
ments is  single  controversy;  Anderson  v.  Appleton,  32  Fed.  859,  action 
to  establish  will  is  single  controversy;  Louisville  etc.  R.  R.  Co.  v.  Wan- 
gelin,  132  U.  S.  601,  88  L.  Ed.  476,  10  Sup.  Ct.  204,  and  Thompson  v, 
Chicago  etc.  Ry.  Co.,  60  Fed.  774,  where*  railroads  were  sued  as  joint 
tort-feasors;  Weller  v.  Pace  Tobacco  Co.,  32  Fed.  862,  where  attach- 
ment creditors  intervened  in  suit  brought  to  compel  assignment  of 
debtor's  stock;  O 'Harrow  v.  Henderson,  52  Fed.  770,  where  defendants 
were  sued  jointly  for  wrongful  arrest;  Decree  etc.  Co.  v.  Chicago  etc. 
Ry.  Co.,  85  Fed.  884,  888,  where  railroad  and  employee  were  sued  for 
neglect  to  control  fire;  Arrowsmith  y.  Nashville  etc.  R.  R.  Co^  57  Fed. 
169,  for  purpose  of  determining  separability,  complaint  is  taken  as  true; 
Collins  V.  Wellington,  31  Fed.  246,  remanding  suit,  where  plaintiff's 
evidence  showed  no  legal  claim  against  resident  defendant. 

Removal  from  State  to  Federal  court,  OU'  ground  of  separable  con- 
troversy, of  joint  action  for  tort  against  resident  and  nonresident 
defendants.    Note,  4  Ann.  Gas.  1150,  1152. 

Removal  o!P  cause  because  of  separable  controversy.  Note,  5 
L.  B.  A.  (N.  S.)  92. 

Defendant's  claim  iliat  others  axe  sham  parties,  to  prevent  zvmoTal, 
most  be  proved  to  be  available. 

Approved  in  Kansas  Suburban  Belt  Ry.  Co.  v.  Herman,  187  U.  S.  70, 
47  L.  Ed.  79,  23  Sup.  Ct.  27,  sustaining  refusal  of  second  removal  peti- 
tion raising  for  first  time  fraudulent  joinder  of  defendant  without  stat- 
ing when  fraud  discovered;  Jones  v.  Casey-Hedges  Co.,  213  Fed.  47,  48, 
holding  afiirmative  allegations  in  petition  for  removal  may  be  denied 
by  motion  to  remand;  Foster  v.  Coos  Bay  Gas  etc.  Co.,  185  Fed.  980, 
refusing  to  remove  on  simple  allegation  that  defendant  was  joined  sim- 
ply to  defeat  removal;  Welch  v.  Cincinnati,  N.  O.  &  T.  P.  Ry.  Co.,  177 
Fed.  764,  holding  failure  to  inquire  as  to  solvency  of  parties  joined  does 
not  prove  fraudulent  joinder;  Donovan  v.  Wells,  Fargo  ft  Co.,  169  Fed. 
368,  22  L.  R.  A.  (N.  S.)  1250,  94  C.  C.  A.  609,  holding  where  allegation 
of  fraud  in  petition  is  not  rebutted  by  appearance  of  adversary,  same 
may  be  taken  as  confessed;  Offner  v.  Chicago  etc.  R.  Co.,  148  Fed.  203, 
78  C.  C.  A.  359,  and  Thomas  v.  Great  Northern  Ry.  Co.,  147  Fed.  86,  77 
C.  C.  A.  255,  both  denying  removal,  collusive  joinder  not  being  proved; 
Crawford  v.  Illinois  Cental  R.  Co.,  130  Fed.  396,  where  case  removed, 
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frandnlent  joinder  being  proved ;  Board  of  Commrs.  of  Woodson  County 
V.  Toronto  Bank,  128  Fed.  L59,  holding  citizenship  for  removal  is  ques- 
tion of  fact  ^hich  must  be  well  pleaded  in  removal  petition;  Diday  y. 
New  York  etc.  R.  R.  Co.,  107  Fed.  567,  denying  motion  to  remand  suit 
against  foreign  corporation  where  plaintiff  fraudulently  joined  Ohio 
corporation  as  lessor  to  create  joint  liability  for  injury  and  prevent 
removal;  Little  v.  Giles,  118  U.  S.  601,  30  L.  Ed.  271,  7  Sup.  Ct.  35, 
where  defendants  are  charged  as  joint  contractors  or  trespassers ;  Louis- 
ville etc.  R.  R.  Co.  V.  Wangelin,  132  U.  S.  602,  38  L.  Ed.  476,  10  Sup. 
Ct.  204,  and  Bowley  v.  Richmond  etc.  R.  R.  Co,  110  N.  C.  318,  14  S.  E. 
778,  where  separate  railroads  were  sued  for  joint  negligence;  Illinois 
Central  R.  R.  Co.  y.  Le  Blanc,  74  Miss.  642,  21  South.  749,  where  raU- 
road  and  employees  were  sued  as  joint  tort-feasors;  Dow  y.  Bradstreet 
Co.,  46  Fed.  827,  holding,  conversely,  that  fraudulent  joinder  may  be 
shown  by  proof;  Hukill  v.  Maysville  etc.  R.  R.  Co.,  72  Fed.  751,  up- 
holding removal  where  joinder  improper  in  law  is  shown;  Gamer  y. 
Second  Nat.  Bank,  66  Fed.  371,  arguendo. 

Distinguished  in  Dishon  y.  Cincinnati  etc.  Ry.  Co.,  133  Fed.  476,  66 
C.  C.  A.  345,  holding  case  should  be  remanded  where  verified  petition 
showing  codefendant  to  be  sham  party  not  ^^i^ied;  Fergason  v.  Chicago 
etc.  Ry.  Co.,  63  Fed.  178,  where  complaint  alleged  injury  by  defective 
engine,  and  by  negligence  of  employee;  Warax  v.  Cincinnati  etc.  Ry. 
Co.,  72  Fed.  640,  where  master  is  charged  solely  as  such  for  act  of 
servant. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal 
Supreme  Court  for  review.    Note,  66  L.  R.  A.  852. 

Fraud  in  joining  resident  as  codefendant  with  nonresident,  for  pui^ 
pose  of  preventing  removal  to  Federal  court.  Note,  22  L.  R.  A. 
(N.  S.)  1239. 

118  XT.  8.  271-279,  30  !■.  Ed.  170,  6  Sop.  Ct  1041,  MOUaAK  T.  UNITED 
STATES. 

United  States,  suit  by,  is  not  dismlsslble  because  not  shown  to  be  filed 
by  attorney  general,  if  his  order  be  produced. 

Approved  in  Causey  v.  United  States,  240  U.  S.  402,  60  L.  Ed.  713, 
36  Sup.  Ct.  367,  holding  filing  of  certified  copy  of  letter  from  attorney 
general  may  sufficiently  support  suit  by  United  States ;  City  of  Charles- 
ton v.  Littlepage,  73  W.  Va.  159,  51  L.  R,  A.  (N.  S.)  853,  80  S.  E.  133, 
holding  employment  of  attorney  by  city  will  be  presumed  where  he 
appears  in  court  in  its  behalf;  State  v.  Ehrlick,  65  W.  Va.  704,  23 
L.  R.  A.  (N.  S.)  691,  64  S.  E.  937,  holding  failure  of  attorney  general 
to  sign  bill  to  abate  a  nuisance  cannot  be  attacked  by  demurrer  but  by 
motion  to  dismiss. 
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Coal  landB  being  mineral  do  not  paw,  if  known,  to  California,  as  school 
lands. 

Approved  in  Northern  Pac.  Ry.  v.  Soderberg,  188  U.  S.  529,  47  L.  Ed. 
681,  23  Sup.  Ct.  366,  holding  lands  chiefly  valuable  for  granite  quarries 
are  "mineral  lands"  excepted  from  grant  July  2,  1864,  to  Northern 
Pacific  railroad;  Northern  Pac.  Ry.  Co.  v.  Soderberg,  104  Fed.  427,  43 
C.  C.  A.  620,  holding  lands  valuable  for  granite  suitable  for  quarrying 
''mineral  land"  within  grant  July  2,  1864,  to  Northern  Pacdfio  com- 
pany, excepting  mineral  lands. 

United  States  may  cancel  patent  of  school  lands  known  to  be  mineraL 
Approved  in  Southern  Pac.  R.  R.  Co.  v.  United  States,  200  U.  S.  361, 
60  L.  Ed.  611,  26  Sup.  Ct.  296,  upholding  equity  jursidiction  of  suit  by 
United  States  to  cancel  patents  and  quiet  title  to  lands ;  Milner  v. 
United  States,  228  Fed.  439,  holding  grant  of  land  to  Utah  by  Enabling 
Act  of  July  16,  1894,  did  not  include  coal  lands;  United  States  v. 
Northern  Pac.  Ry.  Co.,  170  Fed.  600,  601,  holding  coal  lands  are  min- 
eral lands  so  as  not  to  be  included  in  lieu  lands  of  Northern  Pacific 
Railroad  company;  Whitehill  ▼.  Victorio  Land  &  Cattle  Co.,  18  N.  M. 
630,  139  Pac.  187,  holding  acceptance  of  entry  by  Land  Department  on 
lands  reserved  from  entry  may  be  attacked  by  individual ;  United  States 
v.  American  Bell  Tel.  Co.,  167  U.  S.  240,  42  L.  Edf  164,  17  Sup.  Ct.  810, 
holding  United  States  must  show  fraud  or  wrong  to  cancel  patent  for 
invention;  United  States  v.  Williams,  12  Sawy.  149,  30  Fed.  315,  hold- 
ing fraud  on  land  office  sufficient  ground  to  annul  patent ;  United  States 
V.  Central  Pac.  R.  R.  Co.,  84  Fed.  219,  upholding  bill  to  annul  patent 
to  railroad  of  mineral  land ;  Wisconsin  Cent.  R.  R.  Co.  v.  United  States, 
164  U.  S.  209,  41  L.  Ed.  406,  17  Sup.  Ct.  61,  unauthorized  payment  by 
executive  does  not  bind  United  States;  Colorado  Coal  Co.  v.  United 
States,  123  U.  S.  326,  81  L.  Ed.  190,  8  Sup.  Ct.  140,  mere  surface  indi- 
cations of  coal  will  not  defeat  acquisition  by  pre-emption;  dissenting 
opinion  in  Northern  Pac.  R.  R.  Co.  v.  Harden,  46  Fed.  619,  majority 
holding  exception  from  railroad  grant  extended  only  to  known  mineral 
lands. 

Distinguished  in  Northern  Pac.  R.  R.  v.  Sanders,  49  Fed.  136,  1 
C.  C.  A.  192,  holding  government  must  prove  fraud,  or  other  equitable 
ground,  to  avoid  patent. 

Determination  of  mineral  or  nonmineral  character  of  public  land. 
Note,  Ann.  Oas.  19i2A,  1307. 

Location  of  mining  claim.    Note,  7  L.  R.  A.  (N.  S.)  810,  811. 

patent  In  mistake  of  law  is  Judicial  act,  subject  to  correction  by  courts. 

Approved  in  Wisconsin  Cent.  R.  R.  Co.  v.  United  States,  164  U.  S. 

207,  41  L.  Ed.  406,  17  Sup.  Ct.  60,  action  of  executive  officers  in  mat- 
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ters  of  account  and  payment  are  not  conclusive  on  court;  United  States 
V.  Winona  etc.  R.  R.  Co.,  67  Fed.  959,  15  C.  C.  A.  96,  court  may  cancel 
patent,  in  direct  proceeding,  for  fraud,  mistake  or  error  of  law. 

118  XT.  8.  279-289,  30  K  Ed.  167,  6  Sup.  Ct.  1050,  CABSON  ▼.  HTATT. 

Bight  to  remoyal  is  found  by  ranging  parties  on  eatih  side,  according  to 
interests,  where  only  single  controversy. 

Approved  in  Covert  v.  Waldron,  33  Fed.  312,  declining  jurisdiction, 
where  defendants  with  conflicting  interests  are  from  same  State. 

State  court  can  only  ascertain  snAciency  of  recoid;  issues  of  fact  axe 
for  Circuit  Court. 

Approved  in  Illinois  Central  R.  R.  Co.  ▼.  Sheegog,  215  U.  8.  324, 
54  L.  Ed.  215,  30  Sup.  Ct.  101,  holding  where  lessor  railroad  was  jointly 
liable  with  lessee,  latter  was  not  entitled  to  removal;  Chesapeake  etc. 
Ry.  Co.  V.  McCabe,  213  U.  S.  216,  53  L.  Ed.  769,  29  Sup.  Ct.  430,  hold- 
ing decision  of  Circuit  Court  dismissing  suit  after  removal,  must  be 
given  full  effect  by  State  court;  Madisonville  Traction  Co.  ▼.  St.  Ber- 
nard Min.  Co.,  190  U.  S.  245,  49  L.  Ed.  465,  25  Sup.  Ct.  251,  condemna- 
tion proceeding  under  State  statute  removable  for  diversity  of  citizen- 
ship; Phillips  V.  Western  Terra  Cotta  Co.,  174  Fed.  876,  holding  answer 
to  petition  for  removal  must  be  filed  in  Federal  and  not  State  court; 
Donovan  v.  Wells,  Fargo  &  Co.,  169  Fed.  366,  22  L.  B.  A.  (N.  8.)  1250, 
94  C.  C.  A.  609,  holding  Federal  court  might  enjoin  proceedings  in 
State  court  after  filing  of  petition  and  bond;  Santa  Clara  County  v. 
Qoldy  Mach.  Co.,  159  Fed.  751,  holding  petition  for  removal  that  is 
fatally  defective  cannot  be  cured  by  amendment  in  Federal  court;  Shane 
V.  Butte  Elec.  Ry.  Co.,  150  Fed.  805,  806,  State  court  must  remove  case 
upon  petition  showing  fraudulent  joinder  filed  therein;  Helena  Power 
Transmission  Co.  v.  Spratt,  146  Fed.  313,  remanding  case  where  whole 
record  showed  want  of  diverse  citizenship;  Boatmen's  Bank  v.  Fritzlen, 
135  Fed.  653,  68  C.  C.  A.  288,  upholding  jurisdiction  of  Federal  court 
where  record  presented  for  removal  showed  diversity  of  citizenship; 
Ashe  V.  Union  Cent.  Life  Ins.  Co.,  115  Fed.  235,  holding  where  petition 
and  removal  bond  filed  on  ground  of  diversity  of  citizenship  only  notice 
to  plaintiff  not  required;  Lane  Bros.  Co.  v.  Rickard,  135  Qa.  652,  Ann. 
Cag.  1912A,  234,  70  S.  E.  566,  holding  allegations  of  citizenship  con- 
tained in  petition  must  be  taken  as  true  even  though  contradicting  alle- 
gations in  complaint;  Sears  v.  Atchison  etc.  Ry.  Co.,  163  Mo.  App.  717, 
147  S.  W.  861,  holding  where  petitioner  alleged  fraudulent  joinder  of 
engineer  with  railroad,  cause  should  be  transferred  to  Federal  court 
for  determination;  Schwyhart  v.  Barrett,  145  Mo.  App.  348,  130  S.  W. 
392,  holding  fact  that  same  defendants  joined  were  men  of  small  wealth 
does  not  presume  fraud;  Western  Coal  &  Min.  Co.  v.  Osborne,  30  Okl. 
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236,  119  Pac.  974,  and  Chicago  etc.  Ry.  Co.  v.  Brazzell,  33  Okl,  126, 126, 
127,  124  Pac.  41,  42,  both  reversing  judgment  where  State  conrt  refused 
to  allow  Federal  court  to  determine  petition  for  removal;  Herrick  v. 
Norfolk-Southern  R.  Co.,  158  N.  S.  310,  73  S.  E.  1008,  holding  Federal 
court  must  determine  right  of  removal  even  though  allegations  of  peti* 
tion  denied;  Tomson  v.  Iowa  State  Traveling  Men's  Assn.,  78  Neb.  403, 
110  N.  W.  998,  holding  State  court  must  vacate  judgment  rendered  while 
determination  of  removal  was  pending  in  Federal  court;  dissenting 
opinion  in  Cox  v.  Atlantic  etc.  R.  Co.;  166  N.  C.  661,  662,  663,  82  S.  E. 
982,  983,  majority  holding  foreigpi  corporation  consolidating  with  do- 
mestic corporation  cannot  seek  removal;  dissenting  opinion  in  Hurst  v. 
Southern  Ry.  Co.,  162  N.  C.  372,  78  S.  E.  436,  majority  holding  State 
court  cannot  decide  whether  foreign  corporation  purchasing  assets  of 
domestic  corporation  thereby  became  corporation  of  State;  Southern 
Ry.  Co.  V.  Hudgins,  107  Ga.  337,  33  S.  E.  443,  Burlington  etc.  Ry.  Co. 
V.  Dunn,  122  U.  S.  515,  80  L.  Ed.  1160,  7  Sup.  Ct.  1263,  Kansas  City 
R.  R.  Co.  V.  Daughtry,  138  U.  S.  303,  34  L.  Ed.  964,  11  Sup.  Ct.  307, 
Powers  V.  Chesapeake  etc.  Ry.  Co.,  65  Fed.  132,  and  Craven  v.  Turner, 
82  Me.  386,  19  Atl.  865,  all  reafiarming  rule ;  Crehoro  v.  Ohio  etc.  Ry. 
Co.,  131  U.  S.  244,  33  L.  Ed.  146,  9  Sup.  Ct.  693,  Federal  court  cannot 
correct  fatal  defect  in  petition's  allegation  as  to  citizenship;  Dow  v. 
Bradstreet  Co.,  46  Fed.  828,  where  parties  are  wrongfully  joined  to 
defeat  removfil,  facts  should  appear  in  removal  petition;  Dexter  Hor- 
ton  &  Co.  V.  Sayward,  84  Fed.  299,  refusing  to  annul  judgment  of  Cir- 
cuit Court  of  Appeals,  though  record  fails  to  show  facts  warranting 
removal;  Postal  Tel.  Cable  Co.  v.  Southern  Ry.,  88  Fed.  805,  question 
of  jurisdictional  amount  is  solely  for  Federal  court;  Hickman  v.  Mis- 
souri etc.  Ry.  Co.,  151  Mo.  656,  52  S.  W.  354,  whether  State  is  nominal 
or  real  party  must  be  determined  from  whole  record;  Stuart  v.  Bank 
of  Staplehurst,  57  Neb.  576,  78  N.  W.  299,  State  court  should  suspend 
proceedings  pending  result  of  motion  to  remand;  Howard  v.  Southern 
Ry.  Co.,  122  N.  C.  953,  29  S.  E.  781,  where  right  of  removal  exists  on 
face  of  petition,  cause  is  removed  eo  instanti;  Miller  v.  Sunde,  1  N.  D. 
3,  44  N.  W.  302,  proceedings  in  State  court  after  filing  of  sufficient 
petition  are  coram  non  judice. 

Limited  in  Amy  v.  Manning,  144  Mass.  154,  10  N.  E.  740,  upholding 
State  court's  practice  of  determining  issues  of  fact  arising  upon  peti- 
tion. 

Distinguished  in  Pruitt  v.  Charlotte  Power  Co.,  165  N.  C.  421,  81 
8.  E.  626,  holding  mere  assertion  of  fraud  in  petition  does  not  remove 
cause,  in  absence  of  proof  to  support  same;  Gibbes  v.  Santee  River  etc. 
Lumber  Co.,  79  S.  C.  203,  60  S.  E.  690,  holding  where  complaint  shows 
cause  under  two  thousand  dollars,  x>etition  for  removal  must  show 
amount  in  controversy  over  that  sum. 
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Right  of  State  court  to  determine  questions  of  fact  on  petition  for 
removal  of  cause  to  Federal  court.    Note,  5  Ann.  Cas.  247. 

Defendant's  residence,  stated  by  counsel  in  answer,  does  not  estop  peti- 
tion sbowlng  different  residence. 

Approved  in  Marthinson  v.  Winyah  Lumber  Co.,  125  Fed.  633,  hold- 
ing statement  of  citizenship  in  former  bill,  which  was  dismissed,  does 
not  estop  plaintiff  in  subsequent  bill  from  alleging  that  he  is  alien. 

Necessity  for  joinder  of  all  defendants  in  petition  to  remove  to 
Federal  court,  on  ground  of  diversity  of  citizenship,  action 
against  nonresident  defendants.    Note,  11  Ann.  Gas.  963. 

• 

Bemoval  petition  is  not  too  late,  became  taking  testimony  before  master 
commenced;  this  is  not  'trial.'* 

Approved  in  United  States  v.  United  Shoe  Mach.  Co.,  198  Fed.  874, 
holding  taking  of  depositions  is  not  part  of  trial,  and  representatives 
of  press  are  not  entitled  to  be  present;  Dunham  t.  Carson,  37  S.  C. 
276,  279,  15  S.  E.  960,  961,  where  testimony  had  not  been  reported  or 
trial  commenced. 

Miscellaneous.  Cited  in  Carson  v.  Dunham,  121  U.  S.  424,  429,  80 
L.  Ed.  993,  994,  7  Sup.  Ct.  1031, 1033,  and  Carson  v.  Dunham,  149  Mass. 
55,  14  Am.  St.  Bep.  399,  3  L.  K.  A.  205,  20  N.  £.  313|  for  statement  of 
facts. 

118  XT.  S.  290-321,  30  L.  Ed.  83,  6  Sup.  Ot.  1094,  PENKS7I.VANIA  B.  B. 
CO.  T.  ST.  LOXnS  ETC.  B.  B.  CO. 

Corporation  of  one  State,  with  property  and  business  in  anotber,  does 
not  thereby  become  its  citizen. 

Approved  in  Clark  v.  Mutual  etc.  life  A9sn.,  14  App.  D.  C.  176,  48 
L.  B.  A.  390,  and  State  v.  Shain,  245  Mo.  86,  149  8.  W.  481,  both  hold- 
ing court  cannot  decree  accounting  of  assets  of  foreign  insurance  com* 
pany;  Carolina  Coal  &  Ice  Co.  v.  Southern  Ry.  Co.,  144  N.  C.  754,  57 
S.  E.  452,  holding  foreign  corporation  purchasing  all  the  properties  of 
domestic  mortgagor  corporation  thereby  becomes  domestic  corporation; 
Fales  V.  Chicago  etc.  Ry.  Co.,  32  Fed.  678,  and  Markwood  v.  Southern 
Ry.  Co.,  65  Fed.  823,  both  reaffirming  rule;  Goodlett  v.  Louisville  etc. 
R.  R.  Co.,  122  U.  S.  405,  30  L.  Ed.  1232,  7  Sup.  a.  1257,  license  to  con- 
struct railroad  does  not  amount  to  adoption  of  foreign  corporation; 
Myers  v.  Murray,  43  Fed.  697,  11  L.  B.  A.  217,  removal  petition  aver- 
ring corporation's  residence  in  one  State  excludes  other  States;  Over- 
man Wheel  Co.  v.  Pope  Mfg.  Co.,  46  Fed.  578,  ownership  and  operation 
of  factory  does  not  confer  residence;  Marian  Phosphate  Co.  v.  Perry, 
74  Fed.  428,  33  L.  R.  A.  254,  20  C.  C.  A.  490,  law  extending  existence 
of  corporations  during  winding  up  does  not  apply  to  foreign  corpora- 
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• 
tions;  dissenting  opinion  in  Hurst  v.  Southern  Ry.  Co.,  162  N.  C.  373, 
78  S.  E.  436,  majority  holding  insurance  company  doing  business  in 
State  was  rendered-  subject  to  statutory  provisions. 

Residence  or  citizenship  of  foreign  corporations  for  purpose  of  Fed- 
eral jurisdiction.    Note,  14  L.  B.  A.  185. 

Corporation  receiving  privileges  in  another  State  does  not  become  its 
citizen,  unless  language  creates  or  adopts  it. 

Approved  in  Goodwin  v.  New  York,  N.  H.  &  H.  R.  R.  Co.,  124  Fed. 
358,  361,  367,  holding  railroad  incorporated  in  Massachusetts  and  Con- 
necticut cannot  be  sued  by  Massachusetts  citizen  in  Circuit  Court  in 
Massachusetts;  Howard  v.  Gold  Reefs,  102  Fed.  658,  holding  name 
"Gk)ld  Reefs  of  Georgia"  and  ownership  of  property  in  Georgia  do  not 
overcome  presumption  of  nonresidence  raised  by  allegation  of  incorpo- 
ration in  England;  Supreme  Hive  etc.  of  Maccabees  v.  Harrington,  227 
HI.  528,  81  N.  E.  538,  holding  city  court  cannot  obtain  jurisdiction  over 
foreign  insurance  company  by  sending  process  outside  its  limits  for  ser- 
vice on  insurance  commissioner;  Rogers  v.  Cosgrave,  98  Neb.  611,  153 
N.  W.  570,  allowing  right  of  eminent  domain  to  foreign  corporation 
which  had  complied  with  statutory  provisions;  Markwood  v.  Southern 
Ry.  Co.,  65  Fed.  824,  reaffirming  rule;  Martin  v.  Baltimore  etc.  R.  R. 
Co.,  151  U.  S.  677,  38  L.  Ed.  813,  14  Sup.  Ct.  535,  removal  may  be  had 
by  corporation  licensed,  but  not  adopted  by  State  sued  in;  St.  Louis 
etc.  Ry.  Co.  v.  James,  161  U.  S.  560,  40  L.  Ed.  808, 16  Sup.  Ct.  627,  com- 
pany extending  line  and  filing  articles  in  Arkansas  cannot  be  sued  there 
in  Federal  court;  Louisville  etc.  Ry.  Co.  v.  Louisville  Trust,  174  U.  S. 
562,  43  L.  Ed.  1087,  19  Sup.  Ct.  821,  railroad  is,  for  jurisdictional  pur- 
poses, citizen  of  State  first  chartering  it;  James  v.  St.  Louis  etc.  Ry.  Co., 
46  Fed.  49,  legislative  intent  governs  question  of  adoption  of  foreign 
corporation;  dissenting  opinion  in  Calvert  v.  Southern  Ry^  Co.,  64  S.  C. 
155,  41  S.  E.  968,  majority  holding  foreign  railroad  complying  with 
South  Carolina  acts  of  March  19,  1896,  becoming  thereby  domestic^  is 
nonresident  for  Federal  jurisdiction. 

Filing  certificate  of  organization,  in  Indiana,  without  further  act,  by 
EUnois  railroad,  is  not  acceptance  of  charter. 

Approved  in  Russell  v.  St.  Louis  etc.  Ry.  Co.,  71  Ark.  454,  455,  75 
S.  W.  727,  foreign  corporation  complying  with  Acts  1889,  p.  43,  may 
exercise  right  of  eminent  domain;  Nashua  etc.  R.  R.  Corp.  v.  Boston 
etc.  R.  R.  Corp.,  136  U.  S.  377,  34  L.  Ed.  869,  10  Sup.  Ct.  1009,  con- 
solidation of  railroads  does  not  destroy  separate  corporate  identity  of 
constituent  roads;  Fitzgerald  v.. Missouri  Pac.  Ry.  Co.,  45  Fed.  815,  con- 
solidated railroad  is  citizen  of  all  States  of  which  constituent  roads 
are  citizens ;  Western  etc.  R.  R.  Co.  v.  Roberson,  61  Fed.  597^  9  C.  C.  A. 
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646,  statute  providing  that  lessee  shall  become  State  corporation,  by 
acceptance  of  lease,  makes  it  such,  jurisdictionally;  Williamson  v. 
Krohn,  66  Fed.  662,  13  C.  0.  A.  668,  railroad  incorporated  in  two  States 
may  be  sued  in  Federal  court  as  citizen  of  one,  by  citizen  of  other; 
Central  Pac.  R.  R;  Co.  v.  CaUfomia,  162  U.  S.  119,  40  L.  Ed.  912,  16 
Sup.  Ct.  776,  arguendo. 

Distinguished  in  Wasley  t.  Chicago  etc.  Ry.  Co.,  147  Fed.  613,  cor- 
poration formed  by  consolidation  of  Iowa  and. Illinois  corporations  was 
corporation  of  both  States;  Baldwin  v.  Chicago  etc.  Ry.,  86  Fed.  168, 
and  Missouri  Pac.  Ry.  Co.  v.  Meeh,  69  Fed.  756,  30  L.  K.  A.  253.  16 
C.  C.  A..  510|  both  holding  that,  for  Jurisdictional  purposes,  railroad 
is  citizen  only  of  State  where  sued,  though  also  incorporated  elsewhere. 

Equity  liAS  jurisdiction  of  suit  against  depreciated  railroad,  for  spedlLc 
performance  of  lease,  law  being  inadequate. 

Approved  in  Grand  Trunk  etc.  Ry.  Co.  v.  Chicago  etc.  Ry.  Co.,  141 
Fed.  795,  73  C.  C.  A.  43,  agreement  of  railroad  lessee  for  long  term  to 
use  tracks  and  terminal  facilities  of  lessor  and  pay  rental  on  wheelage 
basis  enforceable  in  equity  on  ground  of  avoiding  multiplicity  of  suits; 
Hull  ▼.  Pitrat,  45  Fed.  103,  equity  will  entertain  suit  to  enforce  sale 
of  patent,  to  prevent  irreparable  injury;  Waite  v.  O'Neil,  72  Fed.  356, 
assuming  jurisdiction  in  equity,  of  suit  for  decree  for  installments  of 
rent* 

Corporate  charter  is  measure  of  its  powers,  notwithstanding  role  as  to 
implications;  enumerated,  exclude  other  powexs. 

Approved  in  Cumberland  Tel.  &  Tel.  Co.  v.  Evansville,  127  Fed.  190, 
191,  holding  2  Bums'  Rev.  Stats.  Ind.  1901,  §  5517,  authorizing  forma- 
tion of  telephone  companies,  confers  no  power  to  sell  all  property  and 
franchises;  Seattle  Gas  etc.  Electric  Co.  v.  Citizens'  Light  etc.  Power 
Co.,  123  FeA  594,  holding  New  Jersey  corporation,  having  no  charter 
power  to  manufacture  or  sell  gas,  cannot  lay  gas  mains  and  sell  in 
Washington:  New  Albany  Water- Works  v.  Louisville  Banking  Co.,  122 
Fed.  780,  781,  58  C.  C.  A.  576,  holding  quasi-public  water  company, 
under  Indiana  laws,  has  no  power  to  transfer  entire  property  to  another 
corporation;  Chicago  Union  Traction  Co.  v.  Chicago,  199  HI.  605,  65 
N.  E.  479,  holding,  under  Rev.  Code  Chicago,  §  1725,  beneficial  owner 
of  street  railway  line  liable  to  penalty  for  refusal  to  give  transfer, 
though  not  holding  bare  legal  title;  First  Nat.  Bank  v.  American  Nat. 
Bank,  173  Mo.  159,  72  S.  W.  1061,  holding  bank  having  no  power,  under 
Rev.  Stats.,  §  5136,  to  guarantee  payment  of  draft  drawn  on  customer, 
may  plead  ultra  vires  when  sued  on  guaranty;  Goodland  v.  Bank  of 
Darlington,  74  Mo.  App.  378,  reaffirming  rule;  Mackintosh  v.  Flint  etc 
R.  R.  Co.,  34  Fed.  615,  enjoining  purchase  of  railroad  not  authorized 
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by  statute;  Eastern  Townships  Bank  v.  St.  Johnsbury  etc.  Ry.  Co.,  40 
Fed.  424,  upholding  guaranty  of  interest  on  construction  bonds  where 
lease  was  authorized  and  coupons  equaled  rent;  Louisville  etc.  R.  R. 
Co.  V.  Ohio  Valley  Imp.  etc.  Co.,  69  Fed.  435,  holding  express  authority 
to  guarantee  negatives  implication  of  greater  authority;  Stockton  ▼. 
Central  R.  R.  Co.,  50  N.  J.  Eq.  65,  17  L.  B.  A.  103,  24  Atl.  969,  exclud- 
ing all  powers  not  expressly  granted  or  necessarily  implied;  Tod  v. 
Kentucky  Union  Land  Co.,  57  Fed.  51,  corporation  authorized  to  issue 
bonds  may  guarantee  same;  Snell  v.  Chicago,  152  U.  S.  199,  38  L.  Ed. 
411,  14  Sup.  Ct.  492,  limiting  plank-road  company's  power  of  aliena- 
tion to  express  statutory  grant. 

Distinguished  in  Campbell  v.  Argenta  Gold  etc.  Min.  Co.,  51  Fed.  4,  8, 
corporate  mortgage,  disregarding  statutory  requirements,  Ib  merely  void- 
able, if  intra  vires. 

Power  to  give  or  accept  lease  of  wliole  road  Is  not  among  powers  of 
railroad. 

Approved  in  Central  Trust  Co.  v.  Indiana  ete.  B.  B.  Co.,  98  Fed.  670, 
671,  39  C.  C.  A.  220,  holding  railway  oiSerating  leased  line  across  State 
not  empowered  by  Bums'  Rev.  Stats.  Ind.  1894,  §5216,  to  guarantee 
bonds  of  another  company,  lease  being  ultra  vires;  Evansville  etc.  Ry. 
Co.  V.  Evansville  etc.  Ry.,  50  Ind.  App.  513,  98  N.  E.  653,  holding  agree- 
ment whereby  one  railroad  was  to  transact  all  of  second  railroad's 
business  between  two  points  was  illegal  and  void;  Robert  Gair  Co.  v. 
Columbia  Rice  Packing  Co.,  124  La.  202,  50  South.  12,  holding  milling 
corporation  had  no  power  to  guarantee  contracts  of  separate  packing 
coiporation;  Attorney  General  v.  New  York  etc.  R.  Co.,  198  Mass.  421, 
84  N.  E.  740,  refusing  to  allow  railroad  corporation  to  hold  bonds  of 
street  railway  company;  Richard  Hanlon  Millinery  Co.  v.  Mississippi 
Valley  Trust  Co.,  251  Mo.  579,  158  S.  W.  364,  holding  trust  company 
could  not  organize  another  business  corporation ;  State  v.  Wiggins  Ferry 
Co.,  208  Mo.  641,  106  S.  W.  1010,  holding  railroad  company  need  not 
be  corporation  for  purpose  of  taxation;  State  v.  Bankers'  Trust  Co., 
157  Mo.  App.  569,  138  S.  W.  673,  holding  purchase  of  bank  by  trust 
company  was  void  and  stockholders  could  not  be  held  on  their  liability; 
Chenoweth  v.  Pacific  Exp.  Co.,  93  Mo.  App.  196,  holding  corporation 
cannot  plead  ultra  vires  to  contract  by  its  superintendent  to  pay  in- 
jured messenger  stipend,  although  contract  held  not  binding  for  lack 
of  authority;  Renfrow  v.  Grimes,  6  Okl.  613,  52  Pac.  391,  lease  for  five 
years  by  boi^rd  for  the  leasing  of  school  lands  in  Oklahoma  void  be- 
cause beyond  legal  powers  of  board,  who  were  restricted  to  three  year 
leases;  State  v.  Portland  General  Electric  Co.,  52  Or.  522,  95  Pac.  729, 
upholding  right  of  State  to  collect  percentage  of  tolls  from  transferrer 
of  canal  franchise;  State  v.  Trinity  etc.  Ry.  Co.,  56  Tex.  Civ.  437,  120 
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S.  W.  1128,  holding  rale  of  railroad  commission  that  railroads  run  at 
least  one  train  a  day  over  their  roads  did  not  apply  to  company  hav- 
ing tracking  privileges  only;  dissenting  opinion  in  Hill  t.  Atlantic  etc. 
R.  Co.,  143  N.  C.  592,  9  L.  R.  A.  (N.  S.)  606,  65  S.  E.  873,  majority 
upholding  lease  of  railroad  where  same  was  ratified  by  stockholders; 
Memphis  etc.  R.  R.  Co.  v.  Grayson,  88  Ala.  576,  16  Am.  St  Rep.  71, 
7  South.  122,  and  State  v.  Atchison  etc.  R.  R.  Co.,  24  Neb.  161,  8  Am. 
St  Rep.  176,  38  N.  W.  50,  both  reaffirming  rule;  Oregon  Ry.  etc.  Co. 
V.  Oregonian  Ry.  Co.,  130  U.  S.  23,  32  L.  Ed.  841,  9  Sup.  Ct.  412,  though 
articles  of  association,  under  general  incorporation  law,  include  power 
to  lease;  Oregonian  Ry.  Co.  v.  Oregon  etc.  Nav.  Co.,  37  Fed.  735,  refus- 
ing to  enforce  lessee's  agreement  to  complete  railroad;  Central  Transp. 
Co.  T.  Pullman's  Palace  Car  Co.,  139  U.  S.  45,  35  L.  Ed.  63,  11  Sup.  Ct 
483,  where  company  authorized  to  lease  cars,  leased  whole  plant;  St 
£x)uis  etc.  R.  R.  Co.  v.  Terre  Haute  etc.  R.  R.  Co.,  145  U.  S.  402,  36 
L.  Ed.  752,  12  Sup.  Ct.  955,  where  lease  was  for  ninety-nine  years; 
Hamilton  v.  Savannah  etc.  Ry.  Co.,  49  Fed.  425,  holding  such  lease 
absolutely  void;  Briscoe  v.  Southern  Kansas  Ry.  Co.,  40  Fed.  279,  stat- 
ute conferring  rights  on  railroad  and  assigns  does  not  authorize  lease; 
Central  Trust  Co.  v.  Wabash  etc.  Ry.  Co.,  46  Fed.  31,  assuming  validity 
of  unquestioned  ultra  vires  contract;  Atwood  v.  Chicago  etc.  Ry.,  72 
Fed.  452,  holding  railroad  lease  no  defense  to  action  of  damages  against 
lessor;  Naglee  v.  Alexandria  etc.  R.  R.  Co.,  83  Va.  712,  5  Am.  St  Rep. 
312,  3  S.  E.  371,  holding  transfer  of  railroad  to  trustee  no  defense 
against  damage  by  fire;  Ricketts  v.  Chesapeake  etc.  Ry.  Co.,  33  W.  Va. 
436,  25  Am.  St  Rep.  904,  7  L.  R.  A.  355,  10  S.  E.  802,  holding  defend- 
ant liable  for  assault  by  employee  of  another  railroad  operating  its 
line;  East  St.  Louis  etc.  Ry.  Co.  v.  Jarvis,  92  Fed.  744,  34  C.  C.  A.  639, 
refusing  rent  under  such  lease,  but  suggesting  amended  complaint  for 
use  and  occupation;  Smith  v.  Cornelius,  41  W.  Ya.  72,  30  L.  R.  A.  752, 
23  S.  E.  603,  denying  right  of  public  corporation  to  lease  State  prop- 
erty for  ninety-nine  years;  dissenting  opinion  in  Bath  Gas-Light  Co.  v. 
Claffy,  151  N.  Y.  44,  36  L.  R.  A.  671,  45  N.  E.  396,  majority  enforcing 
covenant  as  to  rent  overdue;  St.  Louis  etc.  R.  R.  Co.  v.  Cleveland  etc. 
Ry.  Co.,  125  U.  S.  670,  31  L.  Ed.  836,  8  Sup.  Ct.  1015,  arguendo. 

Distinguished  in  Lisman  v.  Knickerbocker  Trust  Co.,  211  Fed.  418, 
128  C.  C.  A.  85,  holding  railroad  may  purchase  majority  of  stock  of 
other  road  where  latter  is  not  competitor;  City  of  South  Pasadena  v. 
Pasadena  Land  etc.  Co.,  152  Cal.  588,  93  Pac.  494,  holding  corporation 
could  transfer  all  its  assets  on  two-thirds  vote  of  its  stockholders;  Ven- 
ner  v.  Chicago  City  Ry.  Co.,  258  111.  548,  101  N.  E.  956,  holding  Chicago 
City  Railway  Company  could  contract  for  operation  of  other  street  rail- 
way lines  in  Chicago;  Moorshead  v.  United  Rys.  Co.,  203  Mo.  148,  119 
Mo.  App.  559,  96  S.  W.  265,  upholding  lease  of  railroad  where  latter 
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was  authorized  by  ordinance;  Pittsburgh  etc.  Ry.  Co.  t.  Keokuk  etc. 
Bridge  Co.,  131  U.  S.  385,  33  L.  Ed.  162,  9  Sup.  Ct.  774,  upholding  rail- 
road's  contract  for  use  of  bridge,  under  statute;  Union  Pac.  By.  Co. 
V.  Chicago  etc.  By.  Co.,  163  U.  S.  590,  41  L.  Ed.  274,  16  Sup.  Ct.  1183 
(see  dissenting  opinion  in  163  U.  S.  606,  41  L.  Ed.  280,  16  Sup.  Ct. 
1189),  aflfirming  51  Fed.  317,  2  C.  C.  A.  174,  upholding  contract  for  joint 
use  of  tracks;  Chicago  etc.  Ry.  Co.  v.  Union  Pac.  Ry.  Co.,  47  Fed.  20, 
22,  upholding  lease  of  joint  use  of  railroad  line,  not  interfering  with 
lessor's  traffic;  Humphreys  v.  St.  Louis  etc.  Ry.  Co.,  37  Fed.  312,  313, 
enforcing  lessee's  promise  to  third  party  to  pay  balance  due  for  rolling 
stock;  Sioux  City  etc.  Warehouse  Co.  v.  Trust  Co.,  82  Fed.  134,  27 
C.  C.  A.  73,  upholding  mortgage;  South  Carolina  etc.  R.  R.  Co.  t. 
Carolina  etc.  Ry.,  93  Fed.  567,  35  C.  C.  A.  423,  upholding  receiver's 
contract  with  connecting  line,  as  his  agent,  to  operate  road;  Plant  ▼. 
Macon  Oil  etc.  Co.,  103  Ga.  670,  30  S.  £.  569,  as  to  private  corporations, 
without  public  duties,  in  emergencies* 

Right  to  transfer  public  franchises.    Note,  85  Am.  St.  Bep.  890, 
895,  402. 

Doctrine  of  ultra  vires  in  relation  to  the  contracts  of  private  corpo^ 
rations.    Note,  70  Am.  St.  Bep.  166,  172,  178,  175,  176. 

Sale  by  corporation  of  all  its  assets,  and  efiEect  thereof.    Note,  99 
Am.  Dec.  834. 

Right  of  corporations  to  consolidate.    Note,  52  L.  B.  A.  871. 

Bailroad  lease,  ultra  vires  of  lessor,  is  void  as  to  lessee  unaatborized  to 
take  same. 

• 

Approved  in  Arkansas  v.  Choctaw  etc.  R.  Co.,  134  Fed.  108,  holding 
rule  so  definitely  settled  as  not  to  be  Federal  question  giving  Federal 
courts  jurisdiction;  Central  Transp.  Co.  v.  Pullman  Palace  Car  Co.,  139 
U.  S.  54,  85  L.  Ed.  66,  11  Sup.  Ct.  486,  St.  Louis  etc.  R.  R.  Co.  v.  Terre 
.  Haute  etc.  R.  R.  Co.,  145  U.  S.  404,  36  L.  Ed  758,  12  Sup.  Ct.  956,  and 
Louisville  etc.  R.  R.  Co.  v.  Kentucky,  161  U.  S.  692,  40  L.  Ed.  856,  16 
Sup.  Ct.  720,  all  holding  contracts  ultra  vires  of  one  party,  void  as  to 
both. 

Act  providing  for  taxation  of  leased  roads  does  not  create  authority  to 
lease. 

Approved  in  Briscoe  v.  Southern  Kan.  Ry.  Co.,  40  Fed.  279,  grant  of 
right  of  way  upon  condition  binding  assigns  does  not  authorize  lease. 

Authority  to.  contract  for  transportation  witb  other  roads  does  not 
authorize  lease. 

Approved  in  Smalley  v.  Atlanta  etc.  Ry.  Co.,  73  S.  C.  574,  53  S.  E. 
1001,  holding  railroad  company  liable  for  negligence  of  lessee;  St.  Louis 
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• 

etc.  R.  R.  Co.  V.  Terre  Haute  etc.  R.  R.  Co.,  145  U.  S.  405,  86  L.  Ed. 
753,  12  Sup.  Ct.  956,  extending  decision  to  other  sections  of  same  stat- 
ute; Louisville  etc.  R.  R.  Co.  v.  Kentucky,  161  U.  S.  684,  40  L.  Ed.  858, 
16  Sup.  Ct.  717,  power  to  unite  roads  does  not  authorize  lease. 

Ultra  Tires  by  Indiana  railroad  is  not  validated  by  Illinois  charter  giv- 
ing that  power. 

Approved  in  Moody  v.  Shaw,  173  Mass.  377,  53  N.  E.  891,  subjecting 
to  inheritance  tax,  shares  in  interstate  road  chartered  in  both  States. 

Ghiaranty  of  railroad  lease  by  other  railroads  unauthorized  to  lease  is 
ultra  vires. 

Approved  in  Humboldt  Min.  Co.  v.  American  etc.  Mill  Co.,  62  Fed. 
361,  10  C.  C.  A.  415,  iron-work  company's  guarantee  of  building  con- 
tract is  ultra  vires. 

Contract,  w^ere  void,  but  so  far  executed  that  former  status  cannot  b* 
restored,  courts  relieve  independently  of  contract. 

Approved  in  Montgomery  Light  etc.  Co.  v.  Montgomery  Traction  Co., 
219  Fed.  969,  holding  contract  whereby  power  company  furnishes  elec- 
tric current  to  street  railway  is  not  against  public  jwlicy;  City  of  Santa 
Cruz  V.  Wykes,  202  Fed.  372,  120  C.  C.  A.  485,  holding  although  city 
was  without  power  at  time  it  contracted  for  waterworks,  still  it  >could 
complete  agreement  where  power  was  later  acquired;  Kellogg-Mackay 
Co.  V.  Havre  Hotel  Co.,  199  Fed.  733,  118  C.  C.  A.  165,  holding  hotel 
company  guaranteeing  payment  to  one  furnishing  materials  to  contrac- 
tor cannot  set  up  defense  of  ultra  vires  where  it  has  reaped  benefit  of 
materials;  Barron  v.  McKinnon,  196  Fed.  943,  116  C.  C.  A.  483,  holding 
although  purchase  of  stock  by  corporation  was  void,  it  might  transfer 
good  title  if  sale  was  not  rescinded  by  seller;  Union  Bank  v.  Oxford 
etc.  R.  Co.,  143  Fed.  200,  74  C.  C.  A.  323,  allowing  recovery  of  price 
paid  for  void  municipal  bonds  where  seller  had  represented  them  to 
be  valid;  In  re  Waterloo  Organ  Co.,  134  Fed.  344,  67  C.  C.  A.  255, 
holding  bonds  issued  in  consideration  of  indorsement  of  note  against 
the  corporation's  president  violates  statute  forbidding  issue  except  for 
money  or  property,  and  not  provable  against  corporate'  assets;  Jones 
V.  Pennsylvania  R.  R.  Co.,  8  Mackey  (D.  C),  202,  holding  railroad  can- 
not escape  liability  to  public  by  reason  of  fact  that  it  has  turned  its 
business  over  to  trustees;  Choctaw  etc.  R.  Co.  v.  Bond,  6  Ind.  Ter.  529, 
98  S.  W.  339,  refusing  to  allow  railroad  to  escape  liability  for  price 
of  land  on  ground  that  contract  was  ultra  vires;  Eel  River  R.  R.  Co. 
V.  State,  155  Ind.  456,  57  N.  E.  396,  holding  lease  by  domestic  railway 
company  under  which  it  surrenders  all  corporate  property  is  ground 
for  forfeiture  of  franchises  by  State ;  Kansas  City  v.  0  'Connor,  82  Mo. 
App.  661,  holding  contract  for  street  sprinkling,  being  ultra  vires,  not 


629        PENNSYLVANIA  CO.  v.   ST.   LOUIS  CO.    118  U.  S.  290-321 

validated  by  part  performance;  Kerker  v.  Bocher,  20  Okl.  746,  95  Pac. 
988,  holding  abutting  property  owners  are  estopped  to  deny  validity  of 
sidewalk  improvements  where  they  did  not  object  to  same  within  thirty- 
day  period;  dissenting  opinion  in  Chicago  etc.  Ry.  Co.  v.  Southern  In* 
diana  etc.  Ry.  Co.,  38  Ind.  App.  260,  70  N.  E.  852,  majority  holding 
agreement  of  one  railroad  not  to  interfere  with  business  of  other,  in 
consideration  of  use  of  latter 's  tracks,  was  illegal  and  void;  St.  Louis 
etc.  R.  R.  Co.  V.  Terre  Haute  etc.  R.  R.  Co.,  145  XL  S.  409,  S6  L.  Ed. 
764,  12  Sup.  Ct.  958,  declining  to  rescind  lease  at  instance  of  lessor, 
after  seventeen  years'  acquiescence;  De  La  Vergne  Refrigerating  Mach. 
Co.  V.  Qerman  Sav.  Inst.,  175  IJ.  8.  59,  44  L.  Ed.  72,  20  Sup.  Ct.  25, 
refusing  interference  where  refrigerating  company  purchased  stock  in 
rival  company  to  acquire  control ;  Greenville  Compress  etc.  Co.  v.  Plant- 
ers'  Compress  Press  etc.  Co.,  70  Miss.  676,  86  Am.  St.  Bap.  684,  13 
South.  880,  upholding  recovery  pro  tanto  on  part  performance  of  con- 
solidation contract;  dissenting  opinion  in  Bath  Gas-Light  Co.  v.  Clafify, 
151  N.  7.  45,  86  L.  R.  A.  671,  45  N.  E.  396,  holding  recovery  might 
be  had  on  quantum  meruit  for  past-due  rent;  Central  Transp.  Co.  v. 
Pullman's  Palace  Car  Co.,  139  U.  S.  57,  61,  86  L.  Ed.  68,  60, 11  Sup.  Ct. 
487,  488,  arguendo. 

When  specific  performance  of  a  contract  will  not  be  decreed,  owing 
to  the  court's  inability  to  enforce  its  decree.  Note,  68  Am.  St. 
Rep.  769. 

Specific  performance  of  construction  contract  or  contract  to  repair. 
Note,  9  Ajul  Gas.  160. 

Railroad  should  rescind  long  acquiesced  in  ultra  vires  contract,  and  re- 
scission cannot  create  liability. 

Approved  in  De  La  Vergne  Refrigerating  Mach.  Co.  v.  Germania  Sav. 
Inst.,  175  IJ.  S.  59,  44  L.  Ed.  72,  20  Sup.  Ct.  25,  persons  dealing  with 
corporation  must  take  notice  of  charter  power;  McCormick  v.  Market 
Nat.  Bank,  165  U.  S.  550,  551,  41  L.  Ed.  821,  822,  17  Sup.  Ct.  437,  con- 
tract ultra  vires  of  one  is  void  as  to  both;  California  Sav:  Bank  v. 
Kennedy,  167  U.  S.  367,  42  L.  Ed.  200,  17  Sup.  Ct.  833,  permitting  bank 
to  escape  stockholder's  liability  by  repudiating  ownership  of  stock; 
McCormick  v.  Market  Nat.  Bank,  162  111.  110,  44  N.  E.  384,  upholding 
surrender  by  banking  association  of  ultra  vires  lease  taken  before  or- 
ganization; Noel  V.  San  Antonio,  U  Tex.  Civ.  App.  586,  33  S.  W.  266, 
where  city  repudiated  liability  for  improvement  unlawfully  contracted 
for;  dissenting  opinion  in  Camden  etc.  R.  R.  Co.  v.  Mays  Landing  etc. 
R.  R.  Co.,  48  N.  J.  L.  581,  7  Atl.  534,  majority  disallowing  plea  of  ultra 
vires  where  plaintifE  has  performed  its  part  and  cannot  be  restored  to 
former  status. 
Xin— 34 
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Ballroad  is  not  estopped  to  rescind  ultn  vires  contract  Ij  tmct  of  its 
previous  performance. 

Approved  in  Anglo-American  Land  etc.  Co.  v.  Lombard,  132  Fed.  737, 
743,  68  C.  C.  A.  89,  where  one  corporation  transferred  all  its  assets  to 
another,  stockholders  of  first,  by  exchanging  their  stock  for  stock  in 
latter,  not  relieved  from  stockholders'  liability,  second  corporation  hav- 
ing no  power  to  acquire  stock  of  first;  Stealey  v.  Kansas  City,  179  Mo. 
408,  78  S.  W.  601,  city  not  liable  for  injury  from  defective  sidewalk 
it  had  constructed  outside  of  city  limits;  Oregon  Ry.  etc.  Co.  v.  Ore- 
gonian  Ry.  Co.,  130  U.  S.  38,  82  L.  Ed.  846,  9  Sup.  Ct.  418,  where  les- 
see operated  road  for  three  years,  under  ninety-six  year  lease;  Central 
Transp.  Co.  v.  Pullman's  Palace  Car  Co.,  139  U.  8.  56,  35  L.  Ed.  67, 
11  Sup.  Ct.  487,  no  performance  can  validate  ultra  vires  contract ;  State 
V.  Murphy,  134  Mo.  568,  56  Am.  St  Sep.  526,  34  L.  R.  A.  376,  31  S.  W. 
788,  city  may  repudiate  unauthorized  contract;  dissenting  opinion  in 
Camden  etc.  R.  R.  Co.  v.  Mays  Landing  etc.  R.  R.  Co.,  48  N.  J.  L.  581, 
7  AtL  534,  majority  enforcing  contract  where  plaintiff  has  performed 
its  part  and  cannot  be  restored  to  former  status. 

Distinguished  in  Weed  v.  Gainesville  R.  R.  Co.,  119  Ga.  596,  46  S.  E. 
894,  bondholders  in  suit  to  foreclose  railroad  mortgage  cannot  attack 
as  ultra  vires  contract  whereby  stock  issued  to  another  railroad  com- 
pany which  completed  construction  of  road;  Pittsburgh  etc.  By.  Co.  v. 
Keokuk  etc.  Bridge  Co.,  131  U.  S.  390,  33  L.  Ed.  163,  9  Sup.  Ct  776, 
arguendo. 

Quaere,  wbetlier  railroad  is  liable,  aoaotnm  meniit  for  past-dne  rent  on 
ultra  vires  lease. 

Cited  in  Missouri  Pac.  Ry.  Co.  v.  Sidell,  67  Fed.  469,  14  C.  C.  A.  477, 
denying  that  remedy  is  on  quantum  meruit,  where  contract  is  author- 
ized, though  irr^ular;  Central  Transp.  Co.  v.  Pullman's  Palace  Car 
Co.,  139  U.  S.  57,  61,  35  L.  Ed.  68,  69,  11  Sup.  Ct.  487,  488,  and  Bath 
Gas-Light  Co.  v.  Clafiy,  151  N.  Y.  33,  36  L.  R.  A.  667,  45  N.  K  392, 
arguendo. 

Lessee  railroad  liavlng  benefit  of  ultra  vires  lease  is  estopped  to  deny 
its  liability  to  lessor. 

Approved  in  Bath  Gas-Light  Co.  v.  Claffy,  151  N.  Y.  33,  36  L.  B.  A. 
667,  45  N.  E.  392,  holding  lessee  railroad  liable  on  covenant  for  past- 
due  rent. 

Liability  of  lessor  railway  corporations  to  persons  other  than  the 
lessee.    Note,  58  Am.  St.  Rep.  148. 

Miscellaneous.  Cited  in  Bacon  v.  Boston  etc.  R.  R.  Co.,  83  Vt.  446, 
76  Atl.  139,  upholding  right  of  Public  Service  Commission  to  compel 
removal  of  dangerous  grade  crossing. 
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In  Michigan,  express  trust  in  realty  may  be  shown  firom  several  writ- 
ings  read  together. 

Approved  in  Sage  Land  &  Lnp.  Co.  v.  Ripley,  192  Fed*  788,  114 
C.  C.  A.  339,  holding  aMegation  in  bill  to  enforce  trust,  that  it  was 
created  by  letters,  was  sufficient;  Wiggs  v.  Winn,  127  Ala.  627,  29 
South.  97,  holding  letter  written  to  land  owner  inclosing  deed  to  be 
executed,  and  third  party's  letter  advising  land  owner  to  convey  to  de- 
fendant to  enable  latter  to  mortgage,  created  trust;  Qates  ▼.  Anery,  112 
Wis.  277,  87  N.  W.  1093,  nonsuiting  plaintiff  suing  for  price  of  land 
where  defendant  though  beneficiary  was  not  named  in  contract  and 
made  no  promise  to  pay;  Dorr  ▼.  Clapp,  160  Mass.  542,  36  N.  E.  474, 
denying  that  failure  to  mention  heirs  in  informal  agreement  imports 
mere  life  estate;  Packard  v.  Kingman,  109  Mich.  506,  67  N.  W.  555/ 
technical  words  are  unnecessary  in  will  to  create  trust;  Hutchins  v. 
Van  Vechten,  140  N.  T.  119,  35  N.  E.  447,  informal  memoranda,  if 
signed,  are  sufficient  to  establish  .trust. 

Proof  of  express  trust  by  written  declaration  of  trustee.    Note, 
Ann.  Gas.  1918B,  1026. 

Failure  to  dissipate  interests  of  several  grantees  implies  equal  interests, 
by  Michigan  and  common  law. 

Approved  in  The  Golden  Rod,  197  Fed.  835,  holding  owner  of  shore 
land  and  steamboat  company  building  wharf  will  be  deemed  to  be  ten- 
ants in  common;  ObermiUer  v.  Wylie,  36  Fed.  643,  holding  interests 
of  beneficiaries  proportioned  to  purchase  money  advanced  by  each. 

Michigan  law  abolldiing  passive  trusts  does  not  affect  benefLciavy  under 
agreement  to  buy. 

Approved  in  Rothschild  v.  Dickinson,  169  Mich.  207,  134  N.  W.  1037, 
holding  beneficiary  under  passive  trust  could  demand  quitclaim  deed 
from  trustee;  ObermiUer  v.  Wylie,  36  Fed.  642,  upholding,  as  sufficient, 
declaration  of  trust,  with  list  of  beneficiaries  attached;  Skinner  v. 
James,  69  Wis.  610,  35  N.  W.  39,  den3dng  resulting  trust  in  favor  of 
wife  advancing  part  purchase  price. 

Statute  of  uses  in  United  States.    Note,  16  L.  B.  A.  (N.  8.)  1154. 

Six  years'  deUy,  mainly  due  to  trustee's  acts  and  claims,  is  held  not  bar 
to  suit  for  conveyance. 

Approved  in  Von  Amim  v.  American  Tube  Works,  188  Mass.  519,  74 
N.  E.  681,  suit  by  minority  stockholder  against  corporate  officers  for 
misappropriation  of  funds  not  barred  by  delay;  Duke  v.  State,  56  Ark. 
497,  20  S.  W.  603,  denying  defendant's  right  to  claim  laches,  due  in 
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part  to  his  wrongfully  procuring  dismissal  of  prior  suit;  Wood  v.  Per- 
kinSy  64  Fed.  820,  where  one  of  plaintifiEs  had  seasonable  knowledge  of 
facts. 

118  XT.  S.  346-355,  80  L.  Ed.  207,  6  Sup.  Ct   )059,   SNOW  ▼.  UNITED 
STATEa 

Supreme  Court  cannot  review  Judgment  In  tJtah  court  for  cohabiting 
with  more  than  one  woman* 

Approved  in  Cannon  v.  United  States,  118  U.  S.  355,  29  L.  Ed.  662, 
6  Sup.  Ct.  1064,  following  rule ;  Famsworth  v.  Montana,  129  U.  S.  110, 
111,  32  L.  Ed.  617,  618,  9  Sup.  Ct.  254,  declining  jurisdiction  of  appeal 
from  Supreme  Court  of  Montana  Territory  in  misdemeanor  case ;  United 
States  T.  Sanges,  144  U.  S.  320,  36  L.  Ed.  449,  12  Sup.  Ct.  612,  denying 
jurisdiction  of  writ  of  error  on  behalf  of  United  States,  in  criminal 
case;  Chapman  v.  United  States,  164  U.  S.  448,  41  L.  Ed.  509,  17  Sup. 
Ct.  78,  dismissing  writ  of  error  to  Court  of  Appeals  of  District  of 
Columbia,  in  criminal  case. 

Distinguished  in  Gonzales  v.  Cunningham,  164  U.  S.  620,  41  L.  Ed. 
575,  17  Sup.  Ct.  185,  entertaining  appeal  from  order  of  Supreme  Court 
of  territory  of  New  Mexico,  discharging  writ  of  habeas  corpus;  dis- 
senting opinion  in  State  v.  Thayer,  158  Mo.  49,  58  S.  W.  13,  14,  ma- 
jority holding  under  Mo.  Rev.  Stats.  1899,  p.  2566,  providing  for  appeals 
from  County  Criminal  Court,  appeal  lies  from  conviction  for  misde- 
meanor on  information. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  B.  A.  525. 

Supreme  Court  has  no  power,  by  act  of  1885,  to  review  cases  involving 
mere  construction  of  Federal  law. 

Approved  in  United  States  v.  Fisher,  227  U.  S.  451,  67  L.  Ed.  594, 
33  Sup.  Ct.  329,  holding  Federal  Supreme  Court  cannot  review  action 
of  Land  Department  in  refusing  to  issue  patent;  United  States  v.  Lynch, 
137  U.  S.  286,  34  L.  Ed.  703,  11  Sup.  Ct.  116,  denial  of  validity  of 
authority  exercised  under  United  States  must  be  direct;  Ferry  v.  King 
County,  141  U.  S.  673,  35  L.  Ed.  898,  12  Sup.  Ct.  130,  validity  of  act 
is  not  in  question,  because  rights  thereunder  are  controverted;  South 
Carolina  v.  Seymour,  153  U.  S.  358,  38  L.  Ed.  744,  14  Sup.  Ct.  873, 
where  commissioner  of  patents  refused  to  register  trademark;  World's 
Columbian  Exposition  v.  United  States,  66  Fed.  667,  6  C.  C.  A.  58,  juris- 
diction of  Circuit  Court  of  Appeals  is  not  defeated  unless  constitution- 
ality of  statute  be  actually  assailed;  People  v.  Clayton,  4  Utah,  452,  11 
Pac.  214,  refusing  appeal  in  quo  warranto  proceeding  to  determine  right 
to  territorial  office. 
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Dlstingaished  in  New  Mexico  v.  Denver  etc.  R.  R.  Co.,  203  XJ.  S.  48, 
51  L.  Ed.  85,  27  Sup.  Ct.  1,  holding  Supreme  Court  has  right  to  review 
right  of  territory  of  New  Mexico  to  enact  statute. 

118  U.  8.  366,  29  I..  Ed.  661,  6  Sap.  Ot.  1064,  CANNON  Y.  UNITED  STATE& 

Snow  v.  United  Stotes,  118  U.  S.  346,  30  Im.  Ed.  207,  6  Sop.  Ct  1069, 
followed. 

Approved  in  United  States  v.  Sanges,  144  U.  S.  320,  86  L.  Ed.  449, 
12  Sup.  Ct.  612,  denying  jurisdiction  in  similar  case. 

Enoneons  Judgment  at  same  term,  set  aside  by  Snpreme  Court,  man- 
date recalled,  writ  dismissed. 

Distinguished  in  Easton  v.  Houston  etc.  Ry.  Co.,  44  Fed.  10,  delv- 
ing rehearing  of  intervention  at  third  term,  after  final  decree  in  main 
cause;  Morgan's  Louisiana  etc.  8.  S.  Co.  v.  Texas  Cent.  Ry.  Co.,  32  Fed. 
630,  after  term  when  decision  rendered,  except  on  bill  of  review  or  writ 
of  error  coram  nobis;  McClaskey  v.  Barr,  64  Fed.  801,  under  Ohio  pro- 
bate act,  providing  for  return  of  pai>ers  by  common  pleas  to  probate 
court. 

118  U.  8.  366-374,  SO  I>.  Ed.  220,  6  Siq^.  Ct.  1064,  YICK  WO  V.  H0PE3NS. 

Illegality  of  Imprisonment,  nnder  State  Constitution,  is  not  reviewable 
on  error  to  State  court. 

Approved  in  In  re  Morgan,  26  Colo.  436,  68  Pac.  1079,  denying  that 
police  regulation  raises  Federal  question,  unless  violating  Fourteenth 
Amendment. 

Decision  against  constitutional  right  as  nullity  subject  to  collateral 
attack.    Note,  39  L.  B.  A.  466. 

Questions  considered  by  Federal  Supreme  Court  in  reviewing  judg- 
ments of  State  courts.    Note,  63  L.  E.  A.  672,  681. 

Snpreme  Court  is  not  bound  by  State  construction  of  ordinance  ques- 
tionaUe  on  Federal  grounds. 

Approved  in  Missouri  Pacific  Ry.  Co.  v.  City  of  Omaha,  235  U.  S. 
130,  69  ii.  Ed.  161,  35  Sup.  Ct.  82,  upholding  right  of  municipality  to 
compel  railroad  to  construct  viaduct  over  street;  Hoist  v.  Savannah 
Electric  Co.,  131  Fed.  944,  holding  void  resolution  of  municipal  council 
granting  railroad  company  right  to  lay  track  in  a  street  without  prior 
notice  or  publication;  Jamison  v.  Wimbish,  130  Fed.  362,  sentence  by 
police  judge  of  seven  months'  severe  labor  on  chain-gang,  under  munici- 
pal ordinances  for  minor  offense  void  under  Fourteenth  Amendment; 
Ex  parte  McMinn,  110  Fed.  956,  refusing  petition  for  release  on  habeas 
corpus  of  plaintiff  confined  in  Tuscaloosa  insane  hospital,  leaving  him 
to  State  court  remedy;  Quong  Wing  v.  Eirkendall,  47  Mont.  17,  130 
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Pac.  2,  holding  decision  of  Federal  Supreme  Court  is  binding  on  State 
court ;  Atchison  etc.  R.  R.  Co.  v.  Matthews,  174  U.  S.  100,  48  L.  Ed.  911, 
19  Sup.  Ct.  611,  holding  State  law  not  saved  from  Federal  review  by 
State  decisions  declaring  it  police  regulation.  • 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  B.  A.  (N.  S.)  382. 

General  ordinance   against  operating  lanndrles  at  nigbt,  In  city  of 
wooden  buildings,  is  within  police  power. 

Approved  in  Barrett  v.  City  of  New  York,  183  Fed.  801,  upholding 
ordinance  of  New  York  requiring  license  for  hack  and  express  drivers; 
McCiure  v.  Topf,  112  Ark.  348,  166  S.  W.  175,  upholding  law  requiring 
license  for  sale  of  liquor;  In  re  Gilstrap,  171  Cal.  113,  152  Pae.  44,  up- 
holding statute  requiring  license  from  itinerant  venders ;  Ex  parte  Hada- 
check,  165  Cal.  422,  L.  R.  A.  1916B,  1248,  132  Pac.  587,  upholding  ordi- 
nance prohibiting  conducting  of  brick  factory  within  city  limits;  Ez 
parte  Quong  Wo,  161  Cal.  229,  118  Pac.  718,  upholding  ordinance  pro- 
hibiting laundries  within  residence  district;  Goytino  v.  McAleer,  IQ  Cal. 
App.  685,  103  Pac.  175,  upholding  right  of  city  to  refuse  license  for 
pool-room;  In  re  Junqua,  10  Cal.  App.  606,  103  Pac.  161,  upholding 
ordinance  prohibiting  emission  of  soot  from  chimneys;  Terminal  Taxi- 
cab  Co.  V.  Harding,  43  App.  D.  C.  126,  holding  taxicab  companies  under 
jurisdiction  of  Public  Utilities  Commission;  Lansburgh  v.  District  of 
Columbia,  11  App.  D.  C.  523,  upholding  ordinance  prohibiting  distribu- 
tion of  trading  stamps;  Town  of  La  Grange  v.  Overstreet,  141  Ky.  52, 
31  L.  R.  A.  (N.  S.)  951,  132  S.  W.  173,  holding  city  council  could  order 
removal  of  tree  growing  on  sidewalk;  City  of  Shreveport  v.  Dantes, 
118  La.  115,  8  L.  B.  A.  (N.  S.)  304,  42  South.  717,  upholding  ordinance 
prohibiting  street  peddlers  from  stopping  unless  to  make  sale;  Burke 
V.  Lynch,  219  Mass.  221,  106  N.  E.  977,  upholding  right  of  journeyman 
plumber  to  contract  for  and  do  work;  Commonwealth  v.  McGann,  213 
Mass.  216,  218,  100  N.  E.  356,  357,  upholding  license  required  of  moving- 
picture  theaters;  Mutual  Loan  Co.  v.  Martell,  200  Mass.  484,  128  Am. 
St.  Bep.  446,  43  L.  B.  A.  (N.  S.)  746,  86  N.  E.  917,  upholding  require- 
ment of  employer's  consent  on  all  assignments  of  wages;  Wright  v. 
May,  127  Minn.  153,  L.  B.  A.  1915B,  151,  149  N.  W.  10,  upholding  stat- 
ute requiring  licenses  from  auctioneers ;  State  v.  Hammond  Packing  Co., 
105  Minn.  370,  117  N.  W.  607,  upholding  statute  requiring  labels  on 
oleomargarine;  St.  Louis  Gunning  Advertisement  Co.  v.  City  of  St. 
Louis,  235  Mo.  160,  137  S.  W.  947,  upholding  ordinance  of  St.  Louis 
limiting  height  of  billboards;  State  v.  Cantwell,  179  Mo.  270,  78  S.  W. 
576,  upholding  statute  limiting  hours  of  employment  in  mines  to  eight 
hours  a  day;  State  v.  Snipes,  161  N.  C.  245,  76  S.  E.  244,  upholding 
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tax  imposed  on  restaurants;  Delaware  etc.  R.  Co.  v.  Board  of  Public 
Utility  Commrs.,  83  N.  J.  L.  217,  84  Atl.  704,  upholding  law  requiring 
railroads  to  furnish  drinking  cups;  Reed  v.  Firemen's  Ins.  Co.,  74  N.  H. 
478,  16  L.  B.  A.  (N.  S.)  1115,  69  Atl.  723,  upholding  license  required 
for  sale  of  liquor;  State  v.  Drayton,  82  Neb.  264,  130  Am.  St.  Bep.  671, 
23  L.  E.  A.  (N.  S.)  1287,  117  N.  W.  772,  upholding  act  prohibiting  mon- 
opK)lies  by  means  of  cutting  rates  of  product  within  certain  district; 
Thielke  v.  Albee,  79  Or.  54,  55,  153  Pac.  795,  796,  upholding  ordinance 
requiring  licenses  for  jitney  bus  operators;  State  v.  Bunting,  71  Or. 
264,  Ann.  Gas.  19160,  1003,  139  Pac.  733,  upholding  law  limiting  hours 
of  labor  to  ten ;  ^tate  v.  Almy,  32  R.  I.  423,  79  Atl.  965,  upholding  law 
prohibiting  sale  of  liquor  by  druggist  without  license;  Douglas  v.  City 
Council  of  Greenville,  92  S.  C.  380,  384,  49  L.  B.  A.  (N.  S.)  958,  75  S.  E. 
689,  690,  upholding  ordinance  prohibiting  livery-stables;  State  v.  Doran, 
28  S.  D.  496, 134  N.  W.  57,  upholding  law  requiring  physicians  to  obtain 
license;  Ex  parte  Broussard,  74  Tex.  Cr.  339,  343,  346,  169  S.  W.  663, 
holding  city  council  might  prohibit  stock-pens  in  city  limits;  State  v. 
Bowen  &  Co.,  86  Wash.  27,  149  Pac.  331,  upholding  statute  requiring 
license  from  commission  merchants;  Powell  v.  Pennsylvania,  127  U.  S. 
683,  82  L.  Ed.  256,  8  Sup.  Ct.  995,  upholding  Uw  against  adulteration 
of  dairy  products;  Holden  v.  Hardy,  169  U.  S.  392,  42  L.  Ed.  791,  18 
Sup.  Ct.  388,  holding  police  power  may  be  lawfully  resorted  to  for 
preservation  of  health,  safety  or  morals;  In  re  Hoover,  30  Fed.  55,  up- 
holding as  valid  police  regulation,  law  restricting  liquor  licenses;  Reeves 
V.  Coming,  51  Fed.  788,  upholding  as  police  regulation,  law  requiring 
vender  of  patent  to  file  affidavit  of  its  genuineness ;  Jamieson  v.  Indiana 
Nat.  Gas  etc.  Co.,  128  Ind.  564,  12  L.  B.  A.  655,  28  N.  E.  79,  holding 
natural  gas  so  dangerous  that  its  use  is  subject  to  police  regulation; 
dissenting  opinion  in  Ex  parte  Abrams,  56  Tex.  Cr.  478,  18  Ann.  Oas. 
45,  120  S.  W.  890,  majority  upholding  law  limiting  saloons  to  two  in 
each  block. 

Distinguished  in  Kansas  Natural  Gas  Co.  v.  Haskell,  172  Fed.  558, 
refusing  to  uphold  acts  of  Oklahoma  of  1907  prohibiting  exportation 
of  natural  gas;  Pacific  State  Supply  Co.  v.  San  Francisco,  171  Fed.  732, 
735,  annulling  ordinance  prohibiting  operation  of  stone  quarry  within 
city  limits;  Board  of  Commrs.  v.  Orr,  181  Ala.  314,  45  L.  B.  A.  (N.  S.) 
575,  61  South.  922,  refusing  to  uphold  ordinance  requiring  stables  to 
have  concrete  floor;  In  re  Smith,  143  Cal.  373,  77  Pac.  182,  ordinance 
prohibiting  maintenance  of  gas  plant  within  certain  district  void ;  Com- 
monwealth V.  Maletsky,  203  Mass.  248,  24  L.  B.  A.  (N.  S.)  1168,  89 
N.  E.  248,  refusing  to  uphold  license  required  of  junk-shops;  City  of 
St.  Louis  V.  Atlantic  Quarry  etc.  Co.,  244  Mo.  487,  148  'S.  W.  951,  hold- 
ins:  city  could  not  prohibit  quarrying  of  rock  within  its  limits;  City  of 
Billings  V.  Cook,  35  Mont.  105,  119  Am.  St.  Bep.  845,  88  Pac.  658,  hold- 
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ing  ordinance  prohibiting  livery-stables  cannot  operate  against  one  com- 
pleting arrangements  before  passage;  State  v.  Bayer,  34  Utah,  268,  19 
L.  B.  A.  (N.  S.)  297,  97  Pac.  132,  refusing  to  uphold  tax  imposed  on 
itinerant  venders ;  State  v.  Brown,  37  Wash.  101,  107  Am.  St  Bep.  798, 
68  L.  B.  A.  889,  79  Pac.  637,  holding  void  statute  requiring  examina- 
tion and  license  from  dental  board  for  '^owning,  running  and  managing 
a  dental  office";  dissenting  opinion  in  Wiseman  v.  Tanner,  221  Fed. 
7^4,  majority  upholding  law  prohibiting  employment  agencies  from  col- 
lecting fee;  dissenting  opinion  in  Ez  parte  Broussard,  74  Tex.  Cr.  347, 
348,  349,  169  S.  W.  665,  666,  majority  upholding  power  of  city  council 
to  prohibit  stock-pens  in  city  limits;  dissenting  opinion  in  Ex  parte 
Townsend,  64  Tex.  Cr.  381,  Ann.  Gas.  19140,  814,  144  S.  W.  645,  ma- 
jority upholding  law  requiring  license  for  sale  of  liquor. 

Municipal  power  over  buildings  and  other  structures  as  nuisances. 
Note,  38  L.  B.  A.  178. 

Municipality's  power  to  define,  prevent  and  abate  nuisance.    Note, 
36  L.  B.  A.  608. 

Municipal  "power  over  nuisances  relating  to  trade  or  business. 
Note,  38  L.  B.  A.  652. 

Fourteenth  Amendment  pledges  equal  protection,  wltbln  United  States, 
to  all  races,  e.  g.,  Chinese. 

Approved  in  Terminal  Taxicab  Co.  v.  Kutz,  241  U.  S.  257,  Ann.  Oas. 
1916D,  765,  60  L.  Ed.  987,  36  Sup.  Ct.  583,  holding  Public  Utilities  Com- 
mission could  not  prescribe  rates  for  taxicab  company;  Raich  v.  Tmax, 
219  Fed.  276,  277,  279,  281,  and  Truax  v.  Raich,  239  U.  S.  39,  41,  60 
L.  Ed.  134,  185,  36  Sup.  Ct.  10,  both  refusing  to  sustain  Arizona  anti- 
alien  law  of  December  14,  1914;  McCabe  v.  Atchison  etc.  Ry.  Co.,  235 
U.  S.  160,  59  L.  Ed.  174,  35  Sup.  Ct.  69,  holding  separate  coach  law 
as  adopted  by  Oklahoma  did  not  discriminate  against  n^roes;  Ply- 
mouth Coal  Co.  V.  Pennsylvania,  232  U.  S.  547,  58  L.  Ed.  721,  34  Sup. 
Ct.  359,  upholding  act  requiring  erection  of  barrier  pillar  between 
mines;  Home  Tel.  &  Tel.  Co.  v.  City  of  Los  Angeles,  227  U.  S.  291, 
67  L.  Ed.  516,  33  Sup.  Ct.  312,  holding  Federal  court  must  take  juris- 
diction over  cause  as  to  whether  municipal  ordinance  violates  Four- 
teenth Amendment;  Quong  Wing  v.  Kirkendall,  223  U.  S.  63,  56  L.  Ed. 
852,  32  Sup.  -Ct.  192,  upholding  ordinance  exempting  steam  laundries 
and  laundries  operated  by  not  more  than  two  women  from  license  tax; 
German  Alliance  Insurance  Co.  v.  Hale,  219  U.  S.  319,  55  L.  Ed.  286, 
31  Sup.  Ct.  246,  holding  allowing  twenty-five  per  cent  additional  re- 
covery against  insurance  company  belonging  to  tariff  association  is  not 
unconstitutional;  Connolly  v.  Union  Sewer  Pipe  Co.,  184  U.  S.  599,  46 
L.  Ed.  689,  22  Sup.  Ct.  439,  holding  unconstitutional  BL  Stats.  1893, 
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§  9,  exempting  agricultural  products  and  livestock  in  hands  of  pro- 
ducer from  operation  of  statute  prohibiting  combinations  in  restraint 
of  trade;  Downes  v.  Bidwell,  182  U.  S.  283,  45  L.  Ed.  1105,  21  Sup.  Ct. 
785,  upholding  Foraker  act  of  April  12,  1900,  providing  temporary  civil 
government  for  Porto  Rico  and  imposing  duty  on  imports  from  Porto 
Rico ;  Geiger-^ones  Co.  v.  Turner,  230  Fed.  243,  refusing  to  uphold  Ohio 
''blue  sky"  law;  Whitfield  v.  Hanges,  222  Fed.  748,  751,  138  C.  C.  A. 
199,  allowing  writ  of  habeas  corpus  where  immigration  inspector  re- 
fused to  allow  accused  to  have  witnesses;  Healy  v.  Backus,  221  Fed. 
363,  137  C.  C.  A.  166,  holding  alien  declaring  intention  to  become  citi- 
zen in  Philippines  may  be  re-examined  on  entry  into  mainland;  United 
States  V.  Stone,  188  Fed.  842,  upholding  indictment  for  conspiring  to 
deprive  negro  voters  of  their  right  of  suffrage;  McCabe  v.  Atchison, 
T.  &  S.  F.  Ry.  Co.,  186  Fed.  971,  109  C.  C.  A.  110,  holding  negro  race 
not  discnminated  against  by  law  requiring  railroad  to  provide  separate 
coaches  for  them;  Larabee  v.  DoUey,  175  Fed.  396,  398,  holding 
Laws  of  1909,  e.  61,  of  Kansas,  regarding  bank  guaranty  fund,  could 
not  include  national  banks;  Union  County  Nat.  Bank  v.  Ozan  Lumber 
Co.,  127  Fed.  211,  holding  unconstitutional  Arkansas  act  of  April  23, 
1891,  requiring  for  negotiable  instruments  in  payment  for  patent  things 
printed  forms  stating  consideration,  excepting  those  of  dealers;  United 
States  V.  Lee  Huen,  118  Fed.  455,  affirming  judgments  for  deportation 
of  Chinese  aliens  where  evidence  offered  was  insufficient  to  sustain  bur- 
den of  proof  placed  in  defendant  by  27  Stat.  25;  Chicago  etc.  Ry.  Co. 
V.  State,  86  Ark.  429,  111  S.  W.  462,  upholding  law  prescribing  crew 
for  freight  train;  Mobile  etc.  R.  Co.  v.  Spenny,  12  Ala.  App.  409, 
67  South.  751,  upholding  law  requiring  separate  railroad  coaches  for 
negroes ;  Beveridge  v.  Lewis,  137  Cal.  623,  631,  92  Am.  St  B^.  192, 1042, 
70  Pac.  1085,  holding  unconstitutional  Cal.  Code  Civ.  Proc,  §  1248,  au- 
thorizing setting  off  of  benefits  where  prox>erty  taken  for  public  use, 
since  Constitution,  article  I,  prevents  equal  ox>eration;  Schaezlein  v. 
Cabaniss,  135  Cal.  469,  87  Am.  St.  Bep.  124,  67  Pac.  756,  holding  uncon- 
stitutional California  act  of  February  6,  1889,  authorizing  commissioner 
to  order  machinery  to  prevent  inhalation  of  injurious  gases,  when  gen- 
erated in  factories;  Smith  v.  Farr,  46  Colo.  375,  104  Pac.  405,  annul- 
ling statute  requiring  license  for  itinerant  venders;  Moore  v.  District 
of  Columbia,  12  App.  D.  C.  541,  543,  41  L.  B.  A.  208,  annulling  ordi- 
nance prohibiting  use  of  bicycle  with  bars  over  four  inches  below 
saddle;  Lee  v.  Boise  Dev.  Co.,  21  Idaho,  468,  122  Pac.  853,  upholding 
right  of  Chinese  to  hold  lease  interest  in  realty;  Ex  parte  Case,  20 
Idaho,  132,  116  Pac.  1038,  refusing  to  uphold  statute  prohibiting  em- 
ployment of  aliens;  Consolidated  Coal  Co,  v.  People,  186  111.  138,  57 
N.  E.  882,  upholding  Hurd's  Stats.  111.  1897,  p.  1088,  providing  for 
inspection  of  coal  mines  and  requiring  operators  to  pay  inspection  fees; 
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Vandalia  R.  Co.  v.  Stilwell,  181  Ind.  282,  Ann.  Oa«.  1916D,  258,  104 
N.  E.  294,  5  N.  C.  C.  A.  494,  495,  upholding  law  making  employers 
liable  for  injuries  to  employees;  Sheldon  v.  Hoyne,  261  111.  226,  103 
N.  E.  1022,  refusing  to  uphold  Gas  Safety  Appliance  Act  of  Illinois; 
State  V.  Osborne,  171  Iowa,  690,  154  N.  W.  299,  annulling  ordinance 
requiring  licenses  for  transient  peddlers  operating  from  wagons;  Vos- 
burg  V.  Atchison  etc.  Ry.  Co.,  89  Kan.  121,  130  Pac.  670,  holding  act 
allowing  shipper  attorney's  fees  in  suit  against  carrier  was  valid;  Ex 
parte  Williams,  79  Kan.  221,  98  Pac.  780,  upholding  Laws  of  1907  of 
Kansas  prescribing  method  of  delivery  of  black  powder;  Powers  v. 
Commonwealth,  139  Ky.  819,  820,  83  S.  W.  149,  150,  discussing  right 
to  object  to  juror's  account  of  political  affiliations;  State  v.  Mont- 
gomery, 94  Me.  202,  207,  47  Atl.  167,  169,  holding  unconstitutional 
Me.  Laws  1889,  o.  298,  §  1,  amended  by  Laws  of  1893,  providing  for 
hawkers  and  peddlers'  licenses  for  citizens  of  United  States,  discrimi- 
nating against  aliens;  In  re  Opinion  of  the  Justices,  207  Mass.  602, 
34  L.  R.  A.  (N.  S.)  604,  94  N.  E.  559,  deciding  that  law  prohibiting 
girls  under  twenty-one  entering  Chinese  restaurants  was  discrimina- 
tory and  void;  Commonwealths.  Hana,  195  Mass.  265, 122  Am.  St.  Rep. 
251,  11  Ann.  Oaa.  514,  11  L.  R.  A.  (N.  S.)  799,  81  N.  E.  150,  refusing 
to  uphold  statute  requiring  license  only  from  nonresident  hawkers; 
Brown  v.  Stuart,  145  Mich.  415,  108  N.  W.  718,  refusing  to  uphold  act 
requiring  license  for  transient  medicos;  State  v.  Parker  Distilling  Co., 
236  Mo.  300,  139  S.  W.  477,  holding  law  taxing  manufacture  of  liquor 
but  exempting  liquor  made  from  domestic  products  is  discriminatory 
and  void;  State  v.  Edwards,  40  Mont.  306,  20  Ann.  Oaa.  289,  106  Pao. 
701,  holding  city  cannot  reduce  police  force  for  political  reasons;  State 
V.  Holland,  37  Mont.  406,  96  Pac.  723,  refusing  to  uphold  law  making 
it  misdemeanor  to  wear  emblem  of  secret  society  when  not  a  member; 
People  V.  Crane,  214  N.  Y.  162, 169,  85  Ann.  Oas.  1915B,  1254,  108  N.  E. 
429,  432,  438,  upholding  conviction  for  employing  aliens  on  public  work ; 
Bloomfield  v.  State,  86  Ohio  St.  263,  Ann.  Oas.  1913D,  629,  41  L.  R.  A. 
(N.  S.)  726,  99  N.  E.  311,  upholding  law  requiring  license  for  sale  of 
liquor;  Motlow  v.  State,  125  Tenn.  591,  592,  145  S.  W.  189,  upholding 
law  requiring  licensing  of  sale  of  intoxicating  liquor;  Marshall  &  Bruce 
Co.  V.  City  of  Nashville,  109  Tenn.  507,  510,  71  S.  W.  818,  819,  holding 
unconstitutional  Tennessee  city  ordinance  requiring  all  city  printing  to 
bear  union  label;  De  Grazier  v.  Stephens,  101  Tex.  196,  16  Ann.  Oas. 
1059,  16  L.  R.  A.  (N.  S.)  1033,  105  S.  W.  994,  upholding  law  requiring 
applicants  for  liquor  license  to  be  residents  of  county;  Ex  parte  Mar- 
tinez, 66  Tex.  Cr.  98,  113,  115,  145  S.  W.  1010,  1018,  1019,  majority 
holding  that  one  tried  for  murder  had  had  fair  and  impartial  trial ; 
Block  V.  Schwartz,  27  Utah,  400,  76  Pac.  26,  holding  void  act  of  1901, 
making  void  sale  of  entire  stock  of  merchandise  in  bulk^  unless  certain 
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eonditions  eomplied  with;  Matthews  y.  Jensen,  21  Utah,  228,  61  Pac. 
308,  holding  nnconstitutional  county  commissioner's  ordinance  taxing 
sheep-raising,  placing  two  hundred  and  fifty  dollar  tax  on  owner  of 
five  thousand  sheep,  and  two  hundred  dollars  on  owner  of  four  thou- 
sand and  less  than  five  thousand;  State  v.  Cadigan,  73  Vt.  252,  87  Am. 
St.  Rep.  719,  50  Atl.  1081,  holding  unconstitutional  Vt.  Stats.,  o.  175, 
§  4133,  prohibiting  agents  of  foreign  corporations  from  acting  as  such 
unless  corporation  has  filed  bond  on  taxes ;  State  v.  Somerville,  67  Wash. 
642,  122  Pac.  326,  upholding  law  prescribing  eight-hour  work  day  for 
women ;  State  v.  Currans,  HI  Wis.  436,  87  N.  W.  563,  upholding  Wis. 
Rev.  Stats.  1898,  §  1435b,  amended  by  Laws  1901,  c.  306,  requiring 
diploma  from  accredited  medical  college  and  State  board  examination 
for  medical  license;  dissenting  opinion  in  United  States  v.  Sing  Tuck, 
194  U.  S.  179,  48  L.  Ed.  925,  24  Sup.  Ct.  621,  majority  refusing  to  grant 
habeas  corpus  to  Chinaman,  alleging  citizenship,  who  is  refused  admis- 
sion to  United  States;  Wong  Wing  v.  United  States,  163  U.  S.  238, 
242,  41  L.  Ed.  143,  145, 16  Sup.  Ct.  981,  983,  upholding  right  of  Chinese, 
violating  Exclusion  Act,  to  judicial  trial  before  punishment;  In  re  Qriee, 
79  Fed.  645,  equal  protection  of  laws  means  equal  security  thereunder 
to  all;  United  States  v.  Wong  Kim  Ark,  169  U.  S.  694,  695,  696,  42 
L.  Ed.  907,  18  Sup.  Ct.  474,  475,  holding  child  bom  in  United  States 
of  Chinese  parents  is  citizen;  Gulf  etc.  Ry.  Co.  v.  Ellis,  165  U.  S.  159, 
41  L.  Ed.  670,  17  Sup.  Ct.  258,  extending  provisions  of  amendment  to 
statutory  classification  based  on  arbitrary  selection;  In  re  Yot  Sang,  75 
Fed.  984,  annulling  law  placing  unequal  tax  on  laundries  not  run  by 
steam;  Fraser  v.  McConway  &  Torley  Co.,  82  Fed.  259,  annulling  law 
taxing  employers  of  unnaturalized  aliens;  Walsh  v.  Denver,  11  Colo. 
App.  527,  53  Pac.  459,  annulling  ordinance  giving  board  arbitrary  power 
over  grant  of  butcher  licenses;  Commonwealth  v.  Abrahams,  156  Mass. 
60,  30  N.  E.  80,  upholding  commissioners'  prohibition  of  orations  in 
public  park;  Kuhn  v.  Common  Council  of  Detroit,  70  Mich.  538,  38 
N.  W.  472,  annulling  ordinance  prohibiting  liquor  dealer  from  being 
surety  on  liquor  dealer's  bond;  Whirlwind  v.  Vonder  Ahe,  67  Mo.  App. 
630,  holding  tribal  Indian  not  incapacitated  from  enforcing  contract 
made  outside  reservation;  Dow  v.  Northern  R.  R.  Co.,  67  N.  H.  56,  36 
Atl.  538,  invalidating  railroad  lease  made  under  law  subsequent  to 
charter,  as  against  dissenting  stockholders ;  People  v.  Warden  of  Prison, 
157  N.  Y.  127,  68  Am.  St  Rep.  770,  43  L.  R.  A.  269,  51  N.  E.  1010, 
annulling  law  limiting  sale  of  transportation  tickets  to  common  car- 
riers ;  Harbison  v.  Knoxville  Iron  Co.,  103  Tenn.  442,  53  S.  W.  960,  up- 
holding law  requiring  employers  to  redeem  employees'  demands  in  cash; 
State  V.  Hoyt,  71  Vt.  65,  42  Atl.  975,  annulling  license  law  limited  to 
peddlers  of  Vermont  manufactures;  State  v.  Goodwill,  33  W.  Va.  183, 
25  Am.  St  Rep.  867,  6  L.  R.  A.  623,  10  S.  E.  287,  annulling  law  pro- 
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hibiting  miners  and  mannfactnrers  from  paying  laboreis  in  eertain 
checks;  State  v.  Ryan,  70  Wis.  687,  36  N.  W.  828,  releasing  prisoner 
nnder  law  authorizing  imprisonment  of  inebriates;  Pembina  Min.  Co.  t. 
Pennsylvania,  125  U.  S.  190,  dl  L.  Ed.  654,  8  Sap.  Ct.  741,  upholding 
State  power  to  exclude  foreign  corporations  not  engaged  in  interstate 
or  foreign  commerce  or  in  Federal  employ;  Sturtevant  t.  Armsby  Co., 
66  N.  H.  559,  49  Am.  St.  Bep.  629,  23  Atl.  369,  holding  insolvency  as- 
signment  under  laws  of  another  State  no  defense  to  attachment  suit; 
dissenting  opinion  in  Atchison  etc.  B.  B.  Go.  v.  Matthews,  174  U.  S. 
120,  43  L.  Ed.  918,  19  Sup.  Ct.  618,  majority  upholding  law  awarding 
attorneys'  fees  to  plaintiff  recovering  damages  against  railroad;  Eastern 
Building  etc.  t.  Bedford,  88  Fed.  10,  arguendo. 

Distinguished  in  Parks  v.  State,  159  Ind.  217,  218,  64  N.  E.  865,  up- 
holding Bums'  Rev.  Stats.  Ind.  1901,  §§  7318-7323,  prohibiting  prac- 
tice of  medicine  without  license,  holding  same  includes  professor  of 
magnetic  healing;  Mugler  v.  Kansas,  123  U.  S.  664,  31  L.  Ed.  211,  8 
Sup.  Ct.  298,  upholding  liquor  prohibition  law  as  police  r^ulation;  Fong 
Yue  Ting  v.  United  States,  149  U.  S.  724,  87  L.  Ed.  917,  13  Sup.  Ct. 
1026  *  (but  see  dissenting  opinion  in  149  U.  S.  739,  742,  744,  755,  762, 
37  L.  Ed.  922,  923,  924,  927,  930,  13  Sup.  Ct.  1032,  1033,  1034,  1038, 
1041),  upholding  i)ower  of  Congress  to  expel  resident  Chinese;  State  v. 
Travelers'  Ins.  Co.,  70  Conn.  600,  66  Am.  St  B^.  141,  40  AtL  467, 
limiting  protection  of  Fourteenth  Amendment  to  persons  physically 
present  within  jurisdiction;  dissenting  opinion  in  McCabe  v.  Atchison, 
T.  &  S.  F.  By.  Co.,  186  Fed.  982,  109  C.  C.  A.  110,  majority  holding 
negro  race  not  discriminated  against  by  law  requiring  railroad  to  pro- 
vide separate  coaches  for  them;  dissenting  opinion  in  People  v.  Crane, 
214  N.  T.  189,  Ann.  Oaa.  1915B,  1254,  108  N.  £.  439,  majority  upholding 
conviction  for  employing  aliens  on  public  work. 

Constitutional  equality  of  privileges,  immunities  and  protection. 
Note,  14  L.  B.  A.  584. 

Constitutionality  of  discrimination  based  on  race  or  color  in  police 
r^ulations  affecting  morality.    Note,  34  L.  B.  A.  (N.  8.)  604. 

Sovereignty  is  not  subject  to  law;  administrative  responsibility  is  often 
political,  controllable  only  by  suffrage. 

Approved  in  Powell  v.  Pennsylvania,  127  U.  S.  686,  32  L.  Ed.  267,  8 
Sup.  Ct.  996,  upholding  law  against  adulteration  of  dairy  products; 
Ex  parte  Mon  Luck,  29  Or.  426,  54  Am.  St.  Bep.  806,  32  L.  E.  A.  739, 
44  Pac.  694,  upholding  law  making  possession  of  opium,  without  physi- 
cian's prescription,  criminal. 

Laundry  ordinance,  giving  arbitrary  power  to  refuse  permits,  is  void 
under  Fourteenth  Amendment. 
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Approved  in  Cotting  v.  Godard,  183  U.  S.  107,  46  L.  Ed.  108,  22  Sup, 
Ct.  42,  holding  unconstitutional,  Kansas  Act  of  March  3,  1897,  defin- 
ing stockyard  corporations  and  regulating  charges  based  entirely  upon 
amount  of  trade,  in  effect  discriminating  against  plaintiff;  Chicago  etc. 
Ry.  Co.  V.  Tompkins,  176  U.  S.  l72,  45  L.  Ed.  420,  20  Sup.  Ct.  338, 
holding  railroad  commission's  rate  schedule  must  be  based  upon  com- 
parison between  gross  receipts  of  railroad  and  cost  of  doing  business; 
Western  Ry.  v.  Railroad  Commission,  197  Fed.  979,  refusing  to  uphold 
railroad  rates  as  prescribed  by  act  of  Alabama  of  February  14,  1907; 
In  re  Wilshire,  103  Fed.  622,  upholding  Los  Angeles  ordinance  limiUng 
height  of  billboards  within  city  to  six  feet;  Jew  Ho  y.  Williamson,  103- 
Fed.  23,  holding  unreasonable  San  Francisco  quarantine  regulations  con- 
fining the  ten  thousand  inhabitants  of  region  embracing  twelve  blocks 
where  nine  deaths  from  bubonic  plague  reported;  In  re  Marshall,  102 
Fed.  326,  holding  uncpnstitutional  California  county  ordinance  making 
misdemeanor  punishable  by  fine  to  use  magazine  gun  or  repeating  shot- 
gun in  hunting  ducks,  geese  and  other  birds;  City  Council  of  Mont- 
gomery v.  West,  149  Ala.  315,  123  Am.  St.  Rep.  88,  13  Ann.  Gas.  651, 
9  L.  R.  A.  (N.  S.)  659,, 42  Sottth.  1001,  annulling  ordinance  giving  city 
council  right  to  issue  permits  for  planing-mills,  etc.;  Coon  v.  Board  of 
Public  Works,  7  Cal.  App.  763,  95  Pac.  914,  refusing  to  uphold  ordi- 
nance requiring  consent  of  adjoining  property  owners  to  erection  of 
stable;  Curran  Bill  Posting  etc.  Co.  v.  City  of  Denver,  47  Colo.  236,  27 
Ii.  R.  A.  (N.  S.)  544,  107  Pac.  267,  refusing  to  give  city  council  right 
to  revoke  billboard  license  at  will ;  City  of  La  Junta  v.  Heath,  38  Colo. 
375,  88  Pac.  460,  refusing  to  uphold  ordinance  requiring  license  to 
peddle  water;  United  States  v.  Custis,  35  App.  D.  p.  252,  holding  medi- 
cal examiners  of  district  hav^  no  right  to  refuse  license  to  physician 
duly  licensed  in  Maryland;  Lappin  v.  District  of  Columbia,  22  App. 
D.  C.  77,  holding  member  of  Washington  stock  exchange  not  liable  to' 
license  tax;  Cutsinger  v.  City  of  Atlanta,  142  Ga.  568,  569,  570,  Ann. 
Gas.  1916G,  280,  L.  R.  A.  1915B,  1097,  83  S.  E.  268,  269,  annulUng  ordi- 
nance giving  board  power  to  issue  hotel  licenses;  Morgan  v.  State,  179 
Ind.  306,  101  N.  E.  9,  holding  judgment  of  insanity  in  murder  case  can- 
not be  grounds  of  commitment  in  asylum ;  Bear  v.  City  of  Cedar  Rapids, 
147  Iowa,  351,  27  L.  R.  A.  (N.  S.)  1150,  126  N.  W.  328,  annulling  ordi- 
nance giving  arbitrary  power  to  board  of  health  to  issue  permits  to  sell 
milk;  Boyd  v.  Board  of  Council  of  Frankfort,  117  Ky.  208,  111  Am.  St. 
Rep.  244,  77  S.  W.  672,  holding  ordinance  requiring  consent  of  munici- 
pal common  council  for  erection  of  building  invalid;  Mandeville  v. 
Band,  111  La.  809,  35  South.  916,  holding  penal  liquor  ordinance  pro- 
hibiting further  granting  of  privilege  within  certain  distance  of  churches 
or  schools  violates  Fourteenth  Amendment;  State  v.  Mitchell,  97  Me. 
72,  94  Am.  St.  Rep.  483,  53  Atl.  889,  holding  unconstitutioiial  Me.  Laws 
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1901,  c.  277,  discriminating  between  hawkers  and  peddlers  paying  taxes 
on  stock  worth  twenty-five  dollars  and  those  owning  less;  Mayor  etc. 
of  Hagerstown  v.  Baltimore  etc.  R.  Co.,  107  Md.  190,  126  Am.  St.  Rep. 
382,  68  Atl.  493,  annulling  ordinance  prohibiting  keeping  of  stock  within 
city  limits ;  Scholle  v.  State  of  Maryland,  90  Md.  740,  46  Atl.  327,  up- 
holding Poe's  Supp.  Code  Md.,  art.  XLIII,  authorizing  examinations  by 
boards  appointed  by  Medical  and  Chirurgical  Faculty  of  Maryland  or 
by  Homeopathic  Medical  Society;  State  of  Maryland  v.  Knowles,  90 
Md.  664,  45  Atl.  878,  upholding  Md.  Act  1896,  c.  378,  §  5,  requiring 
graduates  of  dental  colleges  to  pass  State  examination,  but  enabling  ex- 
aminers to  waive  such  examination;  Wyeth  v.  Thomas,  200  Mass.  478, 
'  128  Am.  St.  Rep.  439,  23  L.  R.  A.  (N.  S.)  147,  86  N.  E.  927,  refusing 
to  require  permits  to  be  obtained  for  embalming;  Northwestern  Tel. 
etc.  Co.  v.  City  of  Minneapolis,  81  Minn.  149,  83  N.  W.  531,  holding 
void  Minneapolis  ordinances  requiring  removal  of  poles  of  telephone 
company  previously  granted  use  of  streets,  requiring  wires  to  be  con- 
veyed underground  involving  great  cost;  State  v.  Withnell,  78  Neb.  38, 
26  AiXL  St.  Rep.  586,  8  L.  R.  A.  (N.  S.)  978,  110  N.  W.  682,  refusing  to 
uphold  ordinance  requiring  consent  of  property  owners  to  installation  of 
gas-tank;  State  v.  Ramseyer,  73  N.  H.  36,  58  Atl.  960,  holding  void 
statute  prohibiting  use  of  trading  stamps;  Wright  v.  Hart,  182  N.  Y. 
358,  2  L.  R.  A.  (N.  S.)  338,  75  N.  E.  415,  McEinster  v.  Sager,  163  Ind. 
679,  680,  106  Am.  St.  Rep.  268,  68  L.  R.  A.  273,  72  N.  E.  857,  and  Sellers 
V.  Hayes,  163  Ind.  434,  435,  72  N.  E.  123,  124,  all  holding  statute  mak- 
ing sale  of  stock  of  merchandise  otherwise  than  in  course  of  trade  voi^ 
as  against  creditors  as  violating  Fourteenth  Amendment;  Schnaier  v. 
Navarre  Hotel  etc.  Cq.,  182  N.  Y.  89,  108  Am.  St  Rep.  790,  70  L.  R.  A. 
722,  74  N.  E.  562,  holding  statute  for  licensing  of  plumbers  which  re- 
quires employers  or  all  members  of  plumbing  firm  to  be  licensed  in- 
valid; Goodale  v.  Sowell,  62  S.  C.  525,  40  S.  E.  973,  holding  unconsti- 
tutional South  Carolina  Acts  of  1899,  giving  commissioners  in  charge  of 
stock  law  fence  authority  to  exclude  or  include  persons  from  territory 
exempt  from  stock  law;  Newbem  v.  McCann,  105  Tenn.  165,  58  S.  W. 
115,  holding  unreasonable  and  void  Tennessee  city  ordinance  making 
unlawful  for  saloon  proprietor  or  employees  to  enter  saloon  on  Sunday 
without  permit  stating  time  to  remain ;  Hubbard  v,  Hubbard,  77  Vt.  80, 
107  Am.  St.  Rep.  753,  67  L.  R.  A.  969,  58  Atl.  971,  holding  statute 
authorizing  Court  of  Chancery  on  petition  of  wife  to  emjwwer  her  to 
convey  land  by  her  separate  deed  invalid;  State  v.  Scampini,  77  Vt.  114, 
59  Atl.  208,  holding  void  act  regulating  sale  of  liquors  excepting  from 
its  provisions  manufacturers  of  cider  or  native  wines  not  to  be  drunk 
on  premises;  City  of  Richmond  v.  Model  Steam  Laundry,  111  Va,  760, 
761,  69  S.  E.  933,  annulling  ordinance  requiring  license  from  board  to 
bum  other  than  anthracite   coal;   Lynch  t.  Town  of  Northview,  73 
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W.  Va.  614,  52  L.  E.  A.  (N,  S.)  1038,  81  S.  E.  835,  annulling  ordinance 
requiring  permit  to  dig  trenches  in  street ;  Town  of  Fulton  v.  Norteman, 
60  W.  Va.  568,  9  L.  R.  A.  (N.  S.)  1196,  55  S.  E.  661,  annuUing  ordi- 
nance  prohibiting  dead  animals  being  brought  into  town  for  fertilizing 
purposes;  In  re  Christensen,  43  Fed.  245,  246,  248,  annulling  ordinance 
making  liquor  license  depend  on  recommendation  of  twelve  citizens; 
Ex  parte  Sing  Lee,  96  Cal.  358,  81  Am.  St.  Rep.  221,  24  L.  R.  A.  196, 
31  Pac.  246,  annulling  ordinance  excluding  laundries  from  certain  dis- 
tricts unless  permitted  by  trustees;  Los  Angeles  v.  Hollywood  Cemetery 
Assn.,  124  Cal.  349,  71  Am.  St.  Rep.  80,  57  Pac.  155,  annulling  county 
ordinance  against  enlarging  cemeteries  without  supervisors'  permission; 
Ex  parte  Theisen,  30  Fla.  535,  32  Am.  St.  Rep.  39,  11  South.  903,  an- 
nulling ordinance  forbidding  liquor  sales  within  certain  districts  with- 
out council's  consent;  Cicero  Lumber  Co.  v.  Cicero,  176  111.  27,  68  Am. 
St.  R^.  164,  42  L.  R.  A.  704,  51  N.  E.  764,  annulling  ordinance  against 
heavy  wagons  on  pleasure  driveway  without  trustees'  permission;  City 
of  Richmond  v.  Dudley,  129  Ind.  115,  28  Am.  St.  Rep.  182,  IS  L.  R.  A. 
689,  28  N.  E.  313,  annulling  ordinance  forbidding  storage  of  inflam- 
mables without  council's  permission;  State  v.  Mahner,  43  La.  Ann.  498, 
9  South.  481,  annulling  ordinance  forbidding  dairies  without  council's 
permit;  State  v.  Dubbarry,  44  La.  Ann.  1119,  11  South.  719,  annulling 
ordinance  forbidding  meat  markets  without  council's  permission;  State 
V.  Kuntz,  47  La.  Ann.  107,  16  South.  651,  annulling  ordinance  against 
stabling  more  than  two  horses  without  council's  permission;  State  v. 
Tenant,  110  N.  C.  613,  28  Am.  St.  Rep.  717,  15  L.  R.  A.  424,  14  S.  E. 
388,  and  Sioux  Falls  v.  Kirby,  6  S.  D.  68,  25  L.  R.  A.  628,  60  N.  W.  157, 
annulling  ordinance  forbidding  erection  of  buildings  without  inspec- 
tor's permission;  In  re  Ah  Jow,  12  Sawy.  90,  29  Fed.  182,  annulling 
ordinance  making  entering  of  place  where  opium  is  sold  criminal;  In  re 
Sam  Kee,  12  Sawy.  380,  31  Fed.  681,  annulling  ordinance  prohibiting 
laundries  in  larger  part  of  city;  In  re  Lee  Sing,  43  Fed.  362,  annulling 
ordinance  requiring  all  Chinese  to  move  out  of  certain  district;  State 
v.  New  Orleans  etc.  R.  R.  Co.,  49  La.  Ann.  1573,  39  L.  R.  A.  622,  22 
South.  840,  annulling  ordinance  requiring  street  railroads  to  ''sprinkle 
streets  through  which  they  run,"  as  indefinite  and  unreasonable; 
Shreveport  v.  Robinson,  51  La.  Ann.  1317,  26  South.  278,  annulling 
ordinance  forbidding  laundries  in  wooden  buildings,  other  uses  of  ma- 
chinery not  being  forbidden;  Kuhn  v.  Common  Council  of  Detroit,  70 
Mich.  538,  38  N.  W.  472,  annulling  ordinance  prohibiting  liquor  dealer 
from  being  surety  on  liquor  dealer's  bond;  State  v.  Hinman,  65  N.  H. 
105,  23  Am.  St.  Rep.  25,  18  Atl.  196,  and  State  v.  Pennoyer,  65  N.  H. 
116,  5  L.  R.  A.  711,  18  Atl.  880,  both  annulling  laws  excepting  certain 
physicians  and  dentists  from  license  requirement  on  mere  ground  of 
residence;  State  v.  Dering,  84  Wis.  588,  36  Am.  St.  R^.  949, 19  L.  R.  A. 
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860,  54  N.  W.  1105,  annulling  ordinance  denying  to  nonennmerated  x>er- 
sons,  without  mayor's  permit,  right  of  parading;  Plessy  v.  Ferguson, 
163  U.  S.  550,  41  L.  Ed.  260,  16  Sup.  Ct.  1143,  upholding  law  compelling 
railroads  to  furnish  separate  cars  for  negroes;  In  re  Flaherty,  105  Cal. 
567,  27  L.  R.  A.  532,  38  Pac.  984,  upholding  ordinance  against  beating 
drums  on  city  streets;  State  y.  Canal  etc.  R.  R.  Co.,  50  La.  Ann.  1194, 
56  L.  R.  A.  287,  24  South.  267,  upholding  ordinance  requiring  street 
railroad  to  sprinkle  between  tracks;  Commonwealth  v.  Parks,  155  Mass. 
532,  30  N.  E.  174,  upholding  ordinance  against  blasting  rock  in  city 
without  aldermen's  consent;  In  re  Ah  Toy,  45  Fed.  795,  holding  annul- 
ling of  identical  laundry  clause  of  ordinance  in  question,  does  not  in- 
validate other  clauses;  Iron  Mountain  R.  Co.  ▼.  Memphis,  96  Fed.  122, 
holding  ordinance  forfeiting  railroad's  contract  right  to  use  street, 
raises  Federal  question;  dissenting  opinion  in  State  ▼.  Gerhardt,  145 
Ind.  480,  481,  33  L.  R.  A.  327,  328,  44  N.  E.  482,  majority  upholding 
provisions  of  liquor  license  law  giving  commissioners  discretion  to  allow 
other  business  in  barroom;  dissenting  opinion  in  Sherlock  v.  Stuart,  96 
Mich.  205,  21  L.  R.  A.  588,  55  N.  W.  849,  majority  upholding  ordinance 
giving  council  discretion  to  grant  liquor  license;  dissenting  opinion  in 
Downes  v.  Bidwell,  182  U.  S.  359,  45  L.  Ed.  1134,  21  Sup.  Ct.  814,  jna- 
jority  upholding  Foraker  act  of  April  12,  1900,  providing  civil  govern- 
ment for  Porto  Rico  and  imposing  duties  on  Porto  Rican  exports  to 


*  United  States. 


Distinguished  in  New  York  ▼.  Van  de  Carr,  199  U.  8.  559,  562,  60 
L.  Ed.  309,  311,  26  Sup.  Ct.  144,  holding  ordinance  requiring  milk 
dealers  to  obtain  permit  from  board  of  health  did  not  violate  Four- 
teenth Amendment;  Gundling  v.  Chicago,  177  U..  S.  186,  44  L.  Ed.  728, 
20  Sup.  Ct.  635,  upholding  Chicago  ordinance  giving  mayor  power  to 
determine  whether  person  wishing  license  to  sell  cigarettes  is  suitable 
person,  requiring  issuance  of  license  if  suitable;  Grainger  v.  Douglas 
Park  Jockey  Club,  148  Fed.  520,  521,  527,  530,  531,  536,  8  Ann.  Gas. 
997,  78  C.  C.  A.  199,  overruling  Douglas  etc.  Club  v.  Grainger,  146  Fed. 
417,  423,  and  holding  statute  creating  racing  conmiission  with  power  to 
license  and  regulate  horse-racing  valid;  Cooke  v.  Loper,  151  Ala.  553, 
44  South.  80,  upholding  right  of  board  of  aldermen  to  refuse  liquor 
permit;  Ex  parte  Murphy,  8  Cal.  App.  448,  97  Pac.  202,  upholding 
ordinance  requiring  license  to  conduct  pK)olroom;  Fitts  v..  Atlanta,  121 
Ga.  573,  67  L.  R.  A.  803,  49  S.  E.  796,  upholding  ordinance  prohibit- 
ing public  meetings  in  streets  withut  consent  of  municipal  authorities; 
State  V.  Durein,  70  Kan.  37,  38,  39,  80  Pac.  995,  996,  holding  valid 
statute  giving  probate  judge  discretionary  jwwer  over  subject  of  grant- 
ing and  refusing  liquor  licenses;  Ex  parte  Boyce,  27  Nev.  339,  66 
L.  R.  A.  47,  75  Pac.  6,  upholding  statute  providing  eight-hour  day  for 
all  workmen  in  mines,  smelters  and  mills  for  redaction  of  ore;  Atwater 
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V.  Hassett,  27  Okl.  319,  111  Pac.  813,  upholding  right  of  legislature  to 
prescribe  referendum  of  laws  to  people;  State  v.  Briggs,  45  Or.  369, 
375,  77  Pac.  750-752,  upholding  statute  authorizing  board  of  barber  ex- 
aminers to  prescribe  qualifications  for  barbers  and  grant  licenses  there- 
under; State  V.  Kofines,  33  R.  I.  244,  AnxL  Gas.  19130,  1120,  80  Atl. 
445,  upholding  law  requiring  permit  from  fish  commission  to  fish  for 
lobsters ;  The  Ten-Hour  Law  for  St.  Ry.  Corporations,  24  R.  I.  606,  54 
Atl.  603,  upholding  R.  I.  Pub.  Laws,  c.  1004,  limiting  street  railway  em- 
ployment to  ten  hours  a  day  and  holding  illegal  contract  violating  same ; 
Burke  v.  Collins,  18  S.  D.  194,  99  N.  W.  1113,  upholding  statute  giving 
board  of  county  commissioners  x)ower  to  reject  liquor  license  bond  of 
any  person  known  to  them  to  be  unfit  to  conduct  liquor  business ;  State 
V.  Davis,  1  Tenn.  Civ.  564,  upholding  right  of  sanitary  ofiicer  to  issue 
or  reject  permits  to  sell  milk;  Connelly  v.  Western  Union  Tel.  Co.,  100 
Va.  67,  93  Am.  St.  Eep.  982,  40  S.  E.  624,  holding  damages  for  mental 
suffering  only  for  nondelivery  promptly  of  message,  not  recoverable 
under  Virginia  Code  or  statutes  authorizing  prompt  delivery;  Harrigan 
V.  Gilchrist,  121  Wis.  220,  99  N.  W.  931,  upholding  section  3052,  Rev. 
Stats.  1898,  of  Wisconsin,  requiring  undertakings  to  be  filed  on  appeal ; 
Dent  V.  West  Virginia,  129  U.  S.  124,  32  L.  Ed.  626,  9  Sup.  Ct.  234, 
upholding  medical  license  statute  partly  based  on  residential  qualifica- 
tions, as  to  practitioner  without  diploma;  Holden  v.  Hardy,  169  U.  S. 
383,  398,  42  L.  Ed.  788,  793,  18  Sup.  Ct.  385,  390,  upholding  law  for- 
bidding employment  of  underground  miners  more  than  eight  hours  a 
day;  McDonald  v.  State,  81  Ala.  284,  60  Am.  Rep.  161,  2  South.  831, 
upholding  law  requiring  examination  and  license  of  railroad  engineers; 
Ex  parte  Christensen,  85  Cal.  213,  24  Pac.  748,  upholding  liquor  license 
ordinance  requiring  approval  of  police  commissioner  or  property  owners ; 
State  V.  Wilson,  7  Kan.  App.  435,  53  Pac.  373,  upholding  law  against 
screening  coal  before  weighing  it,  where  miners  are  paid  by  amount 
mined;  Darcantel  v.  People's  Slaughter-House  etc.  .Co.,  44  La.  Ann. 
640,  11  South.  241,  upholding  restrictions  of  slaughter-house  ordinance; 
Trageser  v.  Gray,  73  Md.  258,  25  Am.  St.  Rep.  592,  9  L.  R.  A.  785,  20 
Atl.  907,  upholding  act  limiting  grant  of  liquor  licenses  to  citizens  of 
good  character;  State  v.  Yopp,  97  N.  C.  483,  2  Am.  St.  Rep.  309,  2  S.  E. 
460,  upholding  ordinance  forbidding  use  of  bicycles  on  certain  road, 
without  superintendent's  permit;  Eureka  City  v.  Wilson,  15  Utah,  66, 
48  Pac.  45,  upholding  ordinance  requiring  permission  to  move  house 
upon  city  streets;  State  v.  Harrington,  68  Vt.  634,  636,  34  L.  R.  A.  103, 
104,  35  Atl.  519,  520,  where  local  governing  board,  with  discretion  to 
grant  license,  was  required  to  pass  on  applications;  dissenting  opinion 
in  District  of  Columbia  v.  Hazel,  16  App.  D.  C.  292,  majority  uphold- 
ing right  of  commissioners  to  designate  cab-stands  near  railroad  depots. 
Xni— 35 
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Fourteenth  Amendment  considered  with  relation  to  special  privi- 
leges, burdens  and  restrictions.  Note,  25  Am.  St.  Bep.  872,  873, 
879,  880. 

Municipal  ordinances — Test  of  validity  as  denying  equal  protection 
of  the  laws.    Note,  123  Am.  St.  Bep.  39,  41. 

Validity  of  ordinance  vesting  discretion  as  to  its  enforcement  in 
municipal  officials.    Note,  6  Ann.  Gas.  749,  750. 

State  or  municipal  regulation  of  laundries.  Note,  21  Ann.  Gas. 
976,  978,  980,  981,  982. 

Delegation  of  municipal  power  as  to  license,  franchise  and  build- 
ings.   Note,  20  L.  B.  A.  723. 

Constitutionality  of  statutes  restricting  oontracts  and  business. 
Note,  21  L.  B.  A.  796. 

Validity  of  ordinance  vesting  discretion  as  to  subject  matter  in  offi- 
cers.   Note,  1  L.  B.  A.  (N.  S.)  942. 

Municipal  power  to  make  right  to  transact  certain  business  de- 
pendent on  consent.    Note,  9  L.  B.  A.  (N,  8.)  660. 

Disciimlnatory  execution  of  fair  law  violates  Fourteenth  Amendment; 
o.  g.,  laundry  penults  denied  Chinese. 

Approved  in  Lochner  v.  New  York,  198  U.  S.  64,  66,  49  L.  Ed.  944, 
945,  25  Sup.  Ct.  539,  holding  void  statute  limiting  hours  of  emplojrment 
in  bakeries  to  sixty  hours  a  week,  and  ten  hours  a  day;  Dobbins  v.  Los 
Angeles,  195  U.  S.  240,  49  L.  Ed.  177,  25  Sup.  Ct.  18,  holding  invaUd 
ordinance  restricting  limits  within  which  gasworks  may  be  erected; 
Austin  V.  Tennessee,  179  U.  S.  350,  45  L.  Ed.  229,  21  Sup.  Ct.  134,  up- 
holding Tenn.  Acts  1897,  c.  30,  making  misdemeanor  selling  or  import- 
ing to  sell  or  dispose  cigarettes  or  cigarette  paper  and  fining  violation 
thereof;  Bracey  v.  Darst,  218  Fed.  501,  refusing  to  uphold  blue  sky  law 
of  State  of  West  Virginia;  City  of  Chicago  v.  New  York  etc.  R.  Co., 
216  Fed.  739,  132  C.  C.  A.  645,  holding  railroad  company  creating  large 
expenditure  in  compliance  with  ordinance  could  not  be  compelled  to  lose 
eame  without  compensation;  Ex  parte  Orozco,  201  Fed.  117,  118,  hold- 
ing alien  cannot  be  arrested  pending  discovery  of  evidence  against  him; 
Kansas  City  Gas  Co.  v.  Kansas  City,  198  Fed.  513,  516,  522,  annulling 
ordinance  requiring  gas  company  to  maintain  certain  pressure  under 
impossible  conditions;  Louisville  &  N.  R.  Co.  v.  Railroad  Commission, 
196  Fed.  816,  818,  holding  maximum  railroad  rates  as  fixed  by  lei^la- 
ture  of  Alabama  (Act  Ala.  1907)  were  unconstitutional;  Louisville  & 
N.  R.  Co.  V.  Railroad  Commission,  191  Fed.  768,  holding  railroad  com- 
mission could  not  compel  railroad  to  use  terminal  constructed  by  pri- 
vate corporation ;  The  Tokai  Maru,  190  Fed.  454,  111  C.  C.  A.  282,  hold- 
ing treaty  with  Japan  does  not  prevent  Congress  from  prohibiting  aliens 
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from  fishing  in  waters  of  Alaska;  St.  Lotiis  &  S.  F.  R.  Co.  v.  Allen,  181 
Fed.  722,  holding  legislature  could  not  govern  interstate  shipments  on 
railroads;  Risley  v.  City  of  Utica,  179  Fed.  887,  upholding  contract  be- 
tween city  and  water  company  for  water  supply;  Sunset  Tel.  &  TeL 
Co.  V.  City  of  Pomona,  164  Fed.  576,  holding  telephone  companies  were 
not  included  in  Civ.  Code  CaL,  §  536,  giving  right  to  "telegraph"  com- 
panies to  construct  poles  along  highways;  United  States  v.  Delaware  & 
H.  Co.,  164  Fed.  236,  holding  "commodities  clause"  of  Interstate  Com- 
merce Act  could  not  prohibit  railroad  from  transporting  coal  from  its 
mines;  Central  of  Geoi^a  Ry.  Co.  v.  Railroad  Commission,  161  Fed. 
965,  995,  holding  Alabama  statutes  (Laws  1907,  p.  711),  fixing  maxi- 
mum rates  for  railroads,  unconstitutional  and  void;  University  of  the 
South  v.  Jetton,  155  Fed.  188,  holding  educational  corporation  exempt 
from  taxation  may  enjoin  taxation  of  its  land  in  hands  of  lessee;  Hume 
V.  Laurel  Hill  Cem.,  142  Fed.  564,  565,  holding  municipal  ordinance  pro- 
hibiting buritfl  of  dead  in  city  and  Qounty  of  San  Francisco  void;  Ken- 
tucky v.  Powers,  139  Fed.  456,-  461,  allowing  removal  of  case  to  Federal 
courts  on  ground  of  discrimination  against  jurors  of  same  political 
party  as  defendant  in  State  court;  Brown  v.  Urquhart,  139  Fed.  848, 
granting  habeas  corpus  to  defendant  who,  upon  being  acquitted  in  State 
court  on  ground  of  insanity,  had  been  committed  to  prison  by  court  as 
a  dangerous  person,  under  statute,  without  further  trial  on  that  ques- 
tion ;  St.  Louis  etc.  Ry.  Co.  v.  State,  86  Ark.  522, 112  S.  W.  151,  uphold- 
ing law  requiring  railroad  to  build  shelter  for  employees  during  inclem- 
ent weather;  Campbell  v.  City  of  Thomasville,  6  Ga.  App.  232,  238,  64 
S.  £.  824,  827,  holding  indigent  Confederate  soldier  exempt  from  muni- 
cipal tax  on  sale  of  near-beer;  Bedford  Quarries  Co.  v.  Bough,  168  Ind. 
683,  14  L.  B.  A.  (N.  S.)  418,  80  N.  E.  532,  refusing  to  uphold  law  mak- 
ing corporations  liable  for  injuries  to  employees;  Western  Union  TeL 
Co.  V.  Ferguson,  26  Ind.  App.  220,  59  N.  £.  419,  holding  erroneous  de- 
cisions of  State  Supreme  Court  awarding  damages  for  mental  anguish 
from  failure  of  telegraph  company  to  deliver  message;  Western  Union 
Tel.  Co.  V.  Ferguson,  157  Ind.  72,  60  N.  E.  677,  holding  plaintiff  cannot 
recover  for  mental  anguish  incident  to  defendant's  failure  to  deliver 
telegram  announcing  grandmother's  death,  thus  preventing  attendance, 
such  being  only  damage  alleged ;  State  v.  Santee,  111  Iowa,  4,  82  N.  W. 
446,  holding  unconstitutional,  Iowa  Code,  §  2508,  prohibiting  use  of 
petroleum  for  illuminating  if  emitting  vapor  below  certain  heat,  ex- 
empting therefrom  petroleum  used  in  Welsbach  lamps;  Weyman  v. 
City  of  Newport,  153  Ky.  492,  156  S.  W.  Ill,  upholding  tax  levied  on 
sale  of  milk;  State  v.  Potomac  Valley  Coal  Co.,  116  Md.  385,  81  Atl. 
688,  refusing  to  sustain  law  requiring  mining  employers  to  pay  wages 
semi-monthly;  Commonwealth  v.  Pear,  183  Mass.  247,  66  N.  E.  721,  up- 
holding Mass.  Rev.  Laws,  c.  75,  §  137,  authorizing  boards  of  health  in 
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discretion  to  require  vaccination  and  revaccination  of  inhabitants,  penal- 
izing refusal  to  comply  with  vaccination  order;  Gilkeson  v.  Missouri 
Pac.  Ry.  Co.,  222  Mo.  204,  17  AnxL  OaSi.  763,  24  L.  B.  A.  (N.  S.)  844, 
121  S.  W.  148,  holding  cause  of  action  by  minor  for  death  of  parent  is 
personal  right  and  does  not  survive  to  his  administrator;  E.  R.  Darling- 
ton Lumber  Co.  v.  Missouri  Pac.  Ry.  Co.,  216  Mo.  677,  116  S.  W.  536, 
discussing  length  of  time  to  be  allowed  for  unloading  cars ;  Kansas  City 
V.  Bacon,  157  Mo.  467,  57  S.  W.  1049,  upholding  under  Kansas  City 
charter,  authorizing  establishment  of  parks,  instruction  in  condemnation 
case  that  jury  should  consider  only  direct,  certain  and  proximate;  State 
V.  Cudahy  Packing  Co.,  33  Mont.  186,  82  Pac.  835,  holding  statute  pro- 
hibiting combinations  for  fixing  prices  or  regulating  production  except 
as  to  persons  engaged  in  horticulture  or  agriculture  void  under  Four- 
teenth Amendment;  People  v.  Mensching,  187  N.  Y.  21,  10  Ann.  Gas. 
101,  10  L.  E.  A.  (N.  S.)  625,  79  N.  E.  888,  upholding  tax  levied  on  sales 
of  stock  in  trade ;  State  v.  Armour  &  Co.,  27  N.  D.  187, 145  N.  W.  1036, 
upholding  pure  food  law  of  State  of  North  Dakota;  State  v.  Felton, 
77  Ohio  St.  571,  12  Ann.  Gas.  65,  84  N.  E.  88,  upholding  law  requir- 
ing primary  election  for  party  casting  ten  per  cent  of  vote  at  general 
election;  Stute  v.  Dalton,  22  R.  I.  81,  46  Atl.  235,  holding  unconstitu- 
tional R.  I.  Pub.  Laws,  e.  652,  making  misdemeanor  to  give  stamps  on 
sale  of  property  entitling  holder  to  obtain  article  from  third  person; 
State  V.  Central  Lumber  Co.,  24  S.  D.  155,  42  Ii.  B.  A.  (N.  S.)  804,  123 
N.  W.  510,  upholding  law  prohibiting  unlawful  combinations;  State  v. 
Clement  Nat.  Bank,  84  Vt.  188,  Ann.  Gas.  1912D,  22,  78  Atl.  952,  hold- 
ing State  has  no  power  to  tax  deposits  of  nonresidents;  State  v.  Clau- 
sen, 65  Wash.  194,  87  L.  R.  A.  (N.  S.)  466,  117  Pac.  1113,  3  N.  C.  C.  A. 
627,  upholding  industrial  insurance  law  of  Washington,  requiring  con- 
tributions from  employers  for  dependent  families  of  injured  workmen; 
dissenting  opinion  in  Taylor  and  Marshal  v.  Beckham  (No.  1),  178  U.  S. 
600,  44  L.  Ed.  1209,  20  Sup.  Ct.  890,  1015,  majority  holding  decision 
of  Kentucky  State  courts  against  claimant  to  governorship  no  depriva- 
tion of  property  giving  Supreme  Court  jurisdiction  on  error;  dissenting 
opinion  in  State  v.  Miller,  87  Ohio  St.  56,  Ann.  Gas.  1913E,  761,  44 
L.  R.  A.  (N.  S.)  712,  99  N.  E.  1087,  majority  upholding  law  requiring 
election  of  judicial  officers  by  separate  ballot;  dissenting  opinion  in  The 
Ten-Hour  Law  for  St.  Ry,  Corporations,  24  R.  I.  611,  54  Atl.  605,  ma- 
jority upholding  R.  I.  Pub.  Laws,  c.  1004,  limiting  street  railway  em- 
ployment to  ten  hours  a  day  and  holding  illegal  contract  violating  same ; 
Chicago  etc.  R.  R.  Co.  v.  Chicago,  166  U.  S.  234,  41  L.  Ed.  984,  17  Sup. 
Ct.  583,  and  Nashville  etc.  Ry.  Co.  v.  Taylor,  86  Fed.  185,  both  hold- 
ing provisions  of  Fourteenth  Amendment  extend  to  State  action  in 
whatever  form,  legislative,  executive  or  judicial ;  Dow  v.  Northern  R.  R. 
Co.,  67  N.  H.  54,  36  Atl.  537,  holding  operation  of  so-called  police  r^^- 
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lation  may  show  that  it  infringes  rights;  State  ▼.  Tenant,  110  N.  C. 
614,  28  Am.  St.  Bop.  718,  15  L.  B.  A.  425,  14  S.  £.  389,  holding  ordi- 
nance forbidding  work  on  buildings  prohibited  by  invalid  ordinance, 
void;  State  v.  Bering,  84  Wis.  592,  593,  36  Am.  St.  Rep.  952,  953,  19 
L.  B.  A.  863,  54  N.  W.  1107,  annulling  ordinance  requiring  mayor's  per- 
mission for  street  parades  exc/ept  those  enumerated;  Kuhn  v.  Common 
Council  of  Detroit,  70  Mich.  538,  38  N.  W.  472,  arguendo. 

Distinguished  in  Owensboro  Waterworks  Co.  v.  Owensboro,  200  U.  S. 
45,  50  L.  Ed.  364,  26  Sup.  Ct.  249,  upholding  act  of  municipality 
in  diverting  taxes  collected  for  specific  object;  Ah  Sin  v.  Wittman,  198 
U.  S.  506,  507,  508,  49  L.  Ed.  1145, 1146,  25  Sup.  Ct.  756,  holding  convic- 
tion of  Chinaman  under  ordinance  against  gambling  not  illegal  because 
the  ordinance  enforced  solely  against  Chinese,  where  it  is  not  shown 
that  the  evil  did  not  exist  solely  among  Chinese ;  Marten  v.  Holbrook,  157 
Fed.  718,  holding  unlawful  confinement  in  State  asylum  presents  State 
and  not  Federal  question;  People  of  State  of  New  York  v.  Bennett,  113 
Fed.  518,  upholding  N.  Y.  Laws  1895,  c.  570,  allowing  record  of  wagers 
by  memorandum  thereof  if  made  on  certain  racecourses  but  punishing 
making  of  such  records  elsewhere ;  Qeorgia  R.  R.  etc.  Co.  v.  Wright,  125 
Ga,  603,  54  S.  E.  58,  holding  custom  of  taxpayers  to  return  their  prop- 
erty at  less  than  its  value  will  not  amount  to  denial  of  equal  protection 
of  law  as  to  person  required  to  pay  tax  on  full  value ;  Kersey  v.  Terre 
.Haute,  161  Ind.  476,  68  N.  E.  1030,  upholding  ordinance  imposing  tax  on 
vehicles  excepting  street-cars,  automobiles  and  vehicles  of  nonresidents; 
dissenting  opinion  in  Louisville  etc.  R.  Co.  v.  Melton,  127  Ky.  295,  112 
S.  W.  619,  majority  upholding  statute  making  corporations  liable  for 
injuries  to  employees;  dissenting  ^opinion  in  Corrigan  v.  Kansas  City, 
211  Mo,  655,  111  S.  W.  127,  majority  holding  exempting  church  property 
from  liability  for  taxation  did  not  deny  due  process  of  law  to  other  prop- 
erty owners;  Crowley  v.  Christensen,  137  U.  S.  92,  34  L.  Ed.  624,  11 
Sup.  Ct.  16,  upholding  arbitrary  liquor  license  ordinance,  liquor  selling 
not  being  harmless  business;  In  re  Hoover,  30  Fed.  54,  55,  and  United 
States  V.  Rouan,  33  Fed.  121,  upholding  law  requiring  consent  of  ten 
residents  to  liquor  license;  Williams  v.  Mississippi,  170  U.  S.  223,  42 
L.  Ed.  1016,  18  Sup.  Ct.  587,  upholding  law  prescribing  educational 
qualifications  for  voters,  not  unfairly  administered;  State  v.  City  Coun- 
cil of  Cheyenne,  7  Wyo.  435,  40  L.  B.  A.  715,  52  Pac.  979,  upholding  ordi- 
nance giving  council  discretion  to  refuse  saloon  license ;  Ex  parte  Fiske, 
72  Cal.  128,  13  Pac.  311,  upholding  ordinance  against  altering  wooden 
buildings  within  fire  limits,  without  fire-warden's  consent,  not  unequally 
administered ;  Blake  v.  McClung,  172  U.  S.  260,  43  L.  Ed.  440,  19  Sup. 
Ct.  173,  upholding  law  subordinating  claims  of  foreign  corporations  to 
those  of  resident  creditors;  Atchison  etc.  R.  R.  Co.  ▼.  Matthews,  174 
U.  S.  105,  43  L.  Ed.  918, 19  Sup.  Ct.  613,  upholding  law  awarding  success- 
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fol  plaintiff  attorney's  fees  against  railroad  for  damage  by  fire;  In  re 
Ah  Kit,  45  Fed.  794,  upholding  ordinance  against  visiting  gambling 
places  in  Chinese  quarter;  State  v.  Chue  Fan,  14  Sawy.  583,  42  Fed.  868, 
holding  prosecution  of  Chinaman  under  general  ordinance  not  removable 
under  Rev.  Stats.,  §  641,  for  local  prejudice ;  Fong  Yue  Ting  v.  United 
States,  149  U.  S.  725,  37  L.  Ed.  917, 13  Sup.  Ct.  1026,  arguendo. 

Constitutionality  of  medical  practice  acts.  Note,  23  Am.  St.  Bep. 
27. 

Conclusiveness  of  legislative  determination  that  certain  ingredient 
of  food  preparation  is  injurious.    Note,  Aim.  Gas.  1914A,  1158. 

Validity  of  discrimination  in  favor  of  established  saloons.  Note, 
6  L.  B.  A.  (N.  S.)  722. 

Habeas  cozpus  will  Issue  to  discharge  prisoner  held  under  invalid  ordi- 
liance. 

Distinguished  in  Rhodes  etc.  Mfg.  Co.  v.  New  Hampshire,  70  Fed.  723, 
Federal  court  cannot  enjoin  prosecution  under  unconstitutional  law. 

Power  of  municipal  corporations  to  make  and  enforce  regulations 
respecting  street  railways  for  the  protection  of  the  public.  Note, 
104  Am.  St.  "ELep.  642. 

Validity  of  statute  permitting  recovery  from  tel^raph  company  of 
damages  for  mental  anguish.    Note,  Ann.  Gas.  1913G,  868. 

Validity  of  police  regulation  as  to  branding  or  labeling  articles  of 
commerce.    Note,  1  L.  B.  A.  (N.  S.)  186. 

i^iscellaneous.  Cited  in  Bailey  v.  Alabama,  219  XJl  S.  231,  246,  55 
L.  Ed.  197,  203,  31  Sup.  Ct.  145,  discussing  unconstitutionality  of  act 
prescribing  imprisonment  for  those  receiving  money  for  labor  and  re- 
fusing to  perform  same;  South  &  N.  A.  R.  Co.  v.  Railroad  Commission, 
171  Fed.  230,  discussing  impertinence  as  contained  in  bill  to  enjoin  en- 
forcement of  railroad  rates ;  Krehmeyer  v.  St.  Louis  Transit  Co.,  220  Mo. 
665,  120  S.  W.  85,  construing  doctrine  of  contributory  n^ligence  in  per- 
sonal injury  case ;  Applegate  v.  Travelers'  Ins.  Co.,  153  Mo.  App.  79, 132 
S.  W.  7,  holding  appellate  court  had  no  jurisdiction  of  case  involving 
constitutional  question. 

118  U.  &  375-385,  30  L.  Ed.  228,  6  Sup.  Ot.  1109,  XTNITED  STATES  ▼. 
KAGAMA. 

Territorial   goTemments  derive  powers  from  Oongren,   which  may 
modify  or  withdraw  at  any  time. 

Approved  in  Downes  v.  Bidwell,  182  U.  S.  290,  45  L.  Ed.  1108,  21  Sup. 
Ct.  788,  upholding  Foraker  act  of  April  12,  1900,  providing  temporary 
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civil  government  for  Porto  Rico  and  imposing  duty  on  Porto  Rican  ex- 
ports into  United  States. 

Congress  power  over  territories  results  ftom  ownersblp  and  sovereignty 
rather  than  constitutional  grant. 

Approved  in  Downes  v.  Bidwell,  182  U.  S.  290,  45  L.  Ed-  1108,  21  Sup. 
Ct.  788,  upholding  Foraker  act  of  April  12,  1900,  providing  temporary 
civil  government  for  Porto  Rico  and  taxing  imports  from  Porto  Rico  into 
United  States* 

Treaty  of  Gnadaloupe  Hidalgo  transferred  to  United  States  Oallf omia 
and  its  inhabitants,  including  Indiaxis. 

Approved  in  Donnelly  v.  United  States,  228  U.  S.  259,  Ana.  Gas.  1918E, 
710,  57  L.  Ed.  827,  33  Sup.  Ct.  449,  holding  territory  along  Klamath 
River  was  transferred  to  United  States  by  treaty  of  Guadalupe  Hidalgo. 

Poesessory  light  only  is  recognized  by  United  States^  and  other  nations 
or  private  persons  had  no  right  to  purchase  lands  ftom  them. 

..  Approved  in  United  States  v.  Moore,  161  Fed.  515,  88  C.  G.  A.  455, 
holding  United  States  could  maintain  ejectment  against  one  ousting 
Indian  from  Columbia  reservation  allotment;  Lone  Wolf  v.  Hitchcock, 
19  App.  D.  C.  330,  upholding  right  of  United  States  to  restore  part  of 
Indian  reservation  to  public  domain;  Dukes  v.  McKenna,  4  Ind.  Ter, 
163,  69  S.  W.  835,  holding  compensation  need  not  be  made  for  toll-bridge 
in  Indian  territory;  Jones  v.  Meehan,  175  U.  S.  8,  44  L.  Ed.  58,  20  Sup. 
Ct.  4,  upholding  title  of  individual  based  upon  United  States  Indian 
treaty;  Strawberry  Valley  Cattle  Co.  v.  Chipman,  13  Utah,  465,  45  Pac. 
350,  holding  Indian  release  of  right  of  occupancy  constitutes  valid  con- 
sideration for  other  lands. 

Distinguished  in  Francis  v.  Francis,  203  U.  S.  238,  51  L.  Ed.  166,  27 
Sup.  Ct.  129,  holding  alienable  title  in  fee  simple  passed  to  Indians  under 
treaty  with  Chippewa  Nation  of  September  24, 1819 ;  In  re  Narragansett 
Indians,  20  R.  I.  771,  40  Atl.  368,  upholding  State's  right  to  purchase 
lands  of  tribe  which  has  virtually  abandoned  tribal  government. 

Indian  tribes  are  not  nations  or  States  within  Constitution,  although 
semi-independent. 

Approved  in  Gay  v.  Thomas,  5  Okl.  12,  46  Pac.  582,  upholding  tax 
imposed  by  Oklahoma  Territory  upon  cattle  belonging  to  white  persons, 
and  kept  grazing  on  Indian  reservation  under  leases  from  Indians; 
Cherokee  Nation  v.  Southern  Kansas  Ry.  Co.,  135  U.  S.  655,  84  L.  Ed. 
301,  10  Sup.  Ct.  970,  United  States  has  right  of  eminent  domain  over 
Indian  lands ;  Talton  v.  Mayes,  163  U.  S.  384,  41  L.  Ed.  199,  16  Sup.  Ct. 
989,  question  of  repeal  of  one  Indian  statute  by  another  is  for  Indian 
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courts;  United  States  v.  Bamaby,  51  Fed.  23,  declining  jurisdiction  of 
simple  assault  between  tribal  Indians  on  reservation. 

Act  of  1871  inatltntea  new  policy  of  governing  Indians  hy  statutes^  not 
treaties. 

Approved  in  Leahy  v.  Indian  Territory  etc.  Oil  Co.,  39  Okl.  318,  135 
Pac.  418,  holding  allotment  of  tribal  lands  of  Osage  Nation  did  not  avoid 
previously  existing  lease;  United  States  v.  Boyd,  68  Fed.  584,  statutory 
recognition  of  Indians'  as  tribal  gives  government  supervisory  power 
over  their  contracts;  Seneca  Nation  v.  Christie,  126  N.  Y.  139,  27  N.  E. 
279,  holding  State  treaty  with  Indians  not  within  constitutional  prohibi- 
tion; United  States  v.  Partello,  48  Fed.  677,  arguendo. 

Federal  act  of  1885,  iwmiahing  czimas  on  reservation  within  State,  refers 
only  to  tribal  Indians,  and  is  valid. 

Approved  in  United  States  v.  Pelican,  232  U.  S.  451,  58  L.  Ed.  680,  34 
8np.  Ct.  396,  holding  United  States  had  jurisdiction  to  punish  murder 
committed  on  that  part  of  Colville  Indian  reservation  reserved  to  Indian 
allottees ;  United  States  v.  Cardish,  145  Fed.  246  (affirming  143  Fed.  641, 
642),  holding  section  2143,  Rev.  Stats.,  in  so  far  as  it  distinguishes  be- 
tween white  persons  and  Indians  in  committing  crimes  on  Indian  reser- 
vation in  State  repealed  by  act  of  1885;  In  re  Blackbird,  109  Fed.  140, 
141, 142,  holding  act  of  March  3, 1885,  defining  crimes  of  Indians  on  reser- 
vations and  providing  courts  to  try  same  exclusive,  hence  Washington 
anthorities  cannot  enforce  game  laws  thereon;  In  re  Now-ge-zhuck,  69 
Kan.  415,  76  Pac.  878,  holding  act  of  February  8,  1887,  for  allotment  of 
land  of  reservation  to  Indians,  confers  jurisdiction  on  State  courts  to 
punish  allottees  for  crimes  within  limits  of  reservation;  State  v.  Howard, 
33  Wash.  256,  258,  74  Pac.  384,  385,  holding  act  of  March  3, 1885,  c.  341, 
does  not  deprive  State  court  of  jurisdiction  over  crimes  committed  on 
reservation  by  Indians  not  in  tribal  relation;  Truscott  v.  Hurlbut  Land 
etc.  Co.,  73  Fed.  65, 1  C.  C.  A.  374,  holding  corporation's  cattle  in  Crow 
reservation  taxable;  Torrey  v.  Baldwin,  3  Wyo.  435,  438,  26  Pac,  910, 
911,  holding  white  man's  cattle  in  Shoshone  reservation  taxable;  Pablo 
V.  People,  23  Colo.  136,  37  L.  R.  A-  637,  46  Pac.  637,  holding  Ute  Indians 
outside  reservation,  amenable  to  State  laws;  State  v.  Denoyer,  6  N.  D. 
596,  72  N.  W.  1018,  holding  Indians  residing  upon  land  allotted  in  sev- 
eralty, though  within  reservation,  qualified  electors;  State  v.  Williams, 
13  Wash.  339,  43  Pac.  16,  holding  nontribal  Indian  in  reservation,  or 
tribal  Indian  outside  reservation,  amenable  to  State  laws;  Stacy  v.  La 
Belle,  99  Wis.  524,  67  Am.  St.  Rep.  882,  41  L.  R.  A.  421,  75  JT.  W.  61, 
assuming  jurisdiction  of  action  on  contract  between  white  and  tribal 
Indian;  In  re  Narragansett  Indians,  20  R.  I.  781,  40  Atl.  372,  holding 
tendency  is  to  relax  strictness  of  rule  making  Federal  jurisdiction  exclu- 
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siv^ ;  United  States  v.  Thomas,  151  U.  S.  585,  88  L.  B<L  279,  14  Snp.  Ct. 
429,  holding  school  sections  granted  State  not  excluded  from  extension 
of  Federal  law  to  reservation. 

Indians  are  wards  of  nation,  owing  no  State  allegiance;  former  lias 
power  and  duty  to  protect  them. « * 

Approved  in  United  States  v.  Nice,  241  U.  S.  597,  60  L.  Ed.  1195,  36 
Sup.  Ct.  696,  holding  Congress  may  prohibit  sale  of  liquor  to  Indian 
throughout  duration  of  twenty-five  year  period  mentioned  in  act  of  Janu- 
ary 30,  1897 ;  Joplin  Mercantile  Co.  v.  United  States,  236  U.  S.  545,  59 
L.  Ed.  711,  35  Sup.  Ct.  291,  aflBrming  conviction  for  conspiracy  to  intro- 
duce liquor  into  Indian  Territory;  Apapas  v.  United  States,  233  U.  S., 
590,  58  L.  Ed.  1106,  34  Sup.  Ct.  704,  upholding  jurisdiction  of  Federal 
court  to  hear  trial  of  murder  committed  on  Indian  reservation;  Perrin 
V.  United  States,  232  U.  S.  482,  58  L.  Ed.  694,  34  Sup.  Ct.  387,  affirming 
conviction  for  sale  of  liquor  on  Yankton  Indian  reservation;  United 
States  V.  Sandoval,  231  U.  S.  46,  49,  58  L.  Ed.  114,  115,  34  Sup.  Ct.  1, 
holding  United  States  could  prohibit  introduction  of  liquor  into  Indian 
Pueblos  in  State  of  New  Mexico ;  United  States  v.  Wright,  229  U.  S.  237, 
57  L.  Ed.  1167,  33  Sup.  Ct.  630,  affirming  conviction  for  introduction  of 
liquor  into  Indian  Territory;  Donnelly  v.  United  States,  228  U.  S.  270, 
272,  Aim.  Oas.  191SE,  710,  57  L.  Ed.  832,  33  Sup.  Ct.  449,  affirming  con- 
viction for  murder  committed  on  Hoopa  Valley  Reservation,  California; 
Heckman  v.  United  States,  224  U.  S.  437,  56  L.  Ed.  880,  32  Sup.  Ct.  424, 
holding  United  States  could  institute  proceedings  to  cancel  unauthorized 
conveyance  of  allotment ;  Tiger  v.  Western  Investment  Co.,  221 U.  S.  311, 
55  L.  Ed.  748,  31  Sup.  Ct.  578,  holding  Indians  of  Creek  Nation  could 
not  alienate  lands  without  approval  of  Secretary  of  Interior;  United 
States  V.  Rickert,  188  U.  S.  438,  47  L.  Ed.  536,  23  Sup.  Ct.  480,  holding 
State  cannot  tax  lands  allotted  in.  severalty  by  act  of  February  8,  1887, 
United  States  holding  in  trust,  nor  permanent  improvements,  nor  person- 
alty thereon;  United  States  v.  Choctaw  Nation,  179  U.  S.  532,  45  L.  Ed. 
306,  21  Sup.  Ct.  164,  holding  absolute  cession  to  United  States  appa- 
rently made  by  Choctaw  and  Chickasaw  treaty  of  1866  not  construed  as 
trust  because  Indians  are  wards  of  nations;  United  States  v.  Pearson, 
231  Fed.  278,  holding  personal  prox)erty  in  hands  of  Indians  is  not  sub- 
ject to  taxation  by  State;  Hallowell  v.  Commons,  210  Fed.  800,  holding 
Secretary  of  Interior  may  determine  legal  heirs  of  one  dying  intestate; 
Mosier  v.  United  States,  198  Fed.  57,  117  C.  C.  A.  162,  holding  United 
States  in  admitting  Oklahoma  into  Union  did  not  relinquish  guardian- 
ship over  Indians  in  Indian  Territory;  Yakima  Joe  v.  To-Is-Lap,  191 
Fed.  518,  holding  divorce  according  to  custom  of  tribe  will  conclude  right 
of  Indian  to  allotment;  HoUister  v.  United  States,  145  Fed.  777,  76 
C.  C.  A.  337,  upholding  act  conferring  jurisdiction  on  Federal  courts  for 
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district  of  South  Dakota  to  try  cases  of  larceny  committed  on  Indian 
reservations  in  that  State;  United  States  v.  Thurston  County,  143  Fed. 
289,  74  C.  C.  A.  425,  enjoining  collection  of  State  taxes  on  proceeds  of 
sales  of  Indian  lands  under  act  of  May  27,  1902,  which  had  been  de- 
posited in  bank  to  credit  of  Indians  in. accordance  therewith ;  McBride  v. 
Farrington,  131  Fed.  801,  upholding  leases  of  mineral  lands  on  Indian 
reservation  under  authority  of  tribal  laws,  there  being  no  contravening 
acts  of  Congress;  In  re  Lincoln,  129  Fed.  248,  holding  State  court  with- 
out jurisdiction  to  punish  Indian  for  having  deer  meat  in  his  possession 
on  Indian  reservation  in  California,  contrary  to  State  statute;  United 
States  V.  Fidelity  Trust  Co.,  121  Fed.  771,  58  C.  C.  A.  42,  holding  United 
States  may  recover  from  bondsmen  money  paid  to  Indian  agent  to  pay 
Indians  for  services  and  retained  by  agent;  Peters  v.  Malin,  111  Fed. 
249,  260,  holding  State  court  without  authority  to  appoint  guardian  for 
Sac  and  Fox  Indians  or  to  authorize  such  guardian  to  place  wards  in 
school ;  Farrell  v.  United  States,  110  Fed.  946,  49  C.  C.  A.  183,  upholding 
authority  of  Congress  to  pass  act  of  January  30,  1897,  making  crime  to 
sell  liquor  to  Indian  allottee  of  lands,  where  title  held  in  trust  by  gov- 
,  emment ;  In  re  Lelah-Puc-ka-Chee,  98  Fed.  433,  holding  Iowa  District 
Court  has  no  jurisdiction  to  appoint  guardian  for  minor  Indian  on  Iowa 
reservation  ceded  to  United  States  by  act  of  June  10,  1896;  United 
States  y.  Berrigan,  2  Alaska,  460,  sustaining  suit  in  name  of  United 
States  for  benefit  of  Indians  to  prevent  persons  from  trespassing  on  land 
occupied  by  them ;  United  States  v.  Pumphrey,  11  App.  D.  C.  50,  holding 
United  States  could  recover  on  bond  given  for  faithful  performance  of 
contract  of  employment  with  Indians;  Zevely  v.  Weimer,  5  Ind.  Ter. 
654,  662,  668,  82  S.  W.  943,  946,  948,  upholding  license  required  of  traders 
in  Indian  Territory ;  Ansley  v.  Ainsworth,  4  Ind.  Ter.  323,  69  S.  W.  890, 
refusing  right  to  individual  Indian  to  mine  coal  in  Choctaw  Nation; 
Muskogee  Nat.  Tel.  Co.  v.  Hall,  4  .Ind.  Ter.  20,  64  S.  W.  601,  holding 
right  to  construct  telephone  lines  in  Indian  Territory  rests  in  approval 
of  Secretary  of  Interior;  Tuttle  v.  Moore,  3  Ind.  Ter.  719,  64  S.  W.  588, 
upholding  right  of  Congress  to  use  lands  in  Indian  Territory  for  benefit 
of  Indians;  Bem-Way-Bin-Ness  v.  Eshelby,  87  Minn.  113,  91  N.  W.  293, 
holding  tribal  Indians  living  on  reservation  may  sue  in  State  courts  to 
recover  land  lying  outside  reservation,  held  by  citizens  of  United  States; 
State  V.  Buckaroo  Jack,  30  Nev.  333,  96  Pac.  497,  holding  Indian  accused 
of  murder  has  burden  of  showing  same  was  committed  on  reservation; 
Tinker  v.  McLaughlin-Farrar  Co.,  32  Okl.  782,  124  Pac.  298,  holding 
credit  extended  to  Osage  Indian  exceeding  sixty  per  cent  of  annuity 
could  not  be  enforced  in  courts ;  Gleason  v.  Wood,  28  Okl.  608,  114  Pac. 
706,  holding  lands  of  Indians  from  which  restrictions  have  been  removed 
are  subject  to  taxation;  Higgins  v.  Brown,  20  Okl.  416,  426,  1  Okl.  Cr. 
92,  101,  94  Pac.  727,  731,  holding  murder  committed  in  Indian  Terri- 
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tory  IS  within  cognizance  of  Federal  court;  Herd  v.  United  Stateis,  13 
Okl.  616,  75  Pac.  292,  and  Goodson  v.  United  States,  7  Okl.  130,  54  Pao. 
427,  both  holding  act  of  March  3,  1885,  did  not  deprive  District  Conrt 
of  territory  of  Oklahoma  sitting  as  United  States  court  of  jurisdiction 
over  crimes  of  persons  other  than  Indians,  within  reservation;  Labadie 
V.  United  States,  6  Okl.  416,  61  Pac.  671,  holding  act  of  Congress  of 
June  4, 1888,  prohibiting  cutting  of  timber  on  Indian  reservation,  effec- 
tive against  Indians  occupying  reservation  in  tribal  relations;  Minder 
v.  First  Nat.  Bank,  22  S.  D.  20,  114  N.  W.  1096,  holding  proceeds  from 
sale  of  inherited  allotted  lands  made  by  United  States  agent  for  Indian 
were  not  subject  to  execution  for  debts  of  latter;  Choctaw  Nation  V. 
United  States,  119  U.  S.  27,  30  L.  Ed.  316,  7  Sup.  Ct.  90,  Indian  treaties 
must  be  liberally  construed  in  Indians'  favor;  Jones  v.  Meehan,  175 
U.  S.  10,  44  L.  Ed.  54,  20  Sup.  Ct.  5,  Indian  treaties  must  be  construed 
as  naturally  understood  by  Indians;  Commissioners  of  Allen  Co.  v. 
Simons,  129  Ind.  198,  13  L.  B.  A.  514,  28  N.  E.  422,  territorial  ordinance 
in  favor  of  Indians  must  be  liberally  construed ;  United  States  v.  Thomas, 
151  U.  S.  585,  38  L;  Ed.  279,  14  Sup.  Ct.  429  (dissenting  opinion  in  4? 
Fed.  491),  both  holding  Federal  laws  applicable  to  school  sections 
granted  State  inside  reservation;  Stephens  v.  Cherokee  Nation,  174 
U.  S.  485,  43  L.  Ed.  1055, 19  Sup.  Ct.  737,  upholding  provision  for  review 
of  proceeding  to  establish  Indian  citizenship;  United  States  v.  Clapox, 
13  Sawy.  362,  36  Fed.  577,  upholding  President's  rules  for  government 
of  Umatilla  Indians;  Cherokee  Nation  v.  Southern  Kan.  R.  B.vCo.,  33 
Fed.  907,  applying  rule  to  Cherokee  Nation ;  United  States  v.  Ewing,  47 
Fed.  812,  assuming  jurisdiction  of  indictment  against  white  man  for 
stealing  Indian  horses  on  reservation;  United  States  v.  Partello,  48  Fed. 
677,  678,  right  to  hold  lands  for  Indian  tribes  is  incident  to  right  to 
govern  them;  United  States  v.  Winans,  73  Fed.  76,  United  States  may 
maintain  suit,  as  guardian,  to  protect  Indian  treaty  rights;  Kobogum  v. 
Jackson  Iron  Co.,  76  Mich.  507,  43  N.  W.  605,  States  must  recognize 
tribal  Indian  marriage  laws,  in  absence  of  Federal  laws ;  Auditor-General 
V.  Williams,  94  Mich.  185,  53  N.  W.  1099,  lands  patented  to  Indians 
classified,  under  treaty,  as  not  competent,  are  inalienable ;  State  v.  Camp- 
bell, 63  Minn.  358,  369,  21  L.  R.  A.  173,  174.  65  N.  W.  656,  denying 
State's  jurisdiction  over  acts  of  Indians  within  reservation. 

Distinguished  in  Levindale  Lead  etc.  Min.  Co.  v.  Coleman,  241  U.  S. 
437,  60  L.  Ed.  1082,  36  Sup.  Ct.  644,  holding  restrictions  on  alienation 
of  Osage  Indian  allotments  did  not  extend  to  nonmember  of  tribe; 
Gearlds  v.  Johnson,  183  Fed.  616,  holding  introduction  of  liquor  into 
Indian  lands  within  territory  of  State  was  within  police  power  of  State ; 
United  States  v.  Hall,  171  Fed.  217,  holding  State  had  jurisdiction  over 
prosecution  of  civilized  Indian  bringing  liquor  into  Indian  reservation; 
United  States  v.  Allen,  171  Fed.  922,  holding  United  States  could  not 
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maintain  suit  to  cancel  conveyance  made  by  Indian  allottee;  Dunbar  v. 
Green,  66  Kan.  566,  72  Pac.  246,  holding  laches  in  delaying  twenty-one 
years  after  maturity  to  recover  land  sold  by  gaardian  bars  Shawnee 
Indian's  right,  land  having  greatly  increased  in  value;  Ex  parte  Moore, 
28  S.  D.  344,  Ajixl  Gas.  1914B,  648,  133  N.  W.  819,  holding  crime  com- 
mitted on  Indian  reservation  restored  to  public  domain  was  within  juris- 
diction of  State  court;  Draper  v.  United  States,  164  U.  S.  241,  41  L.  Ed. 
420,  17  Sup.  Ct.  107,  upholding  State  court's  jurisdiction,  where  act  of 
admission  does  not  exclude  same;  In  re  Narragansett  Indians,  20  R.  I. 
762,  40  Atl.  365,  holding  State's  guardianship  of  Indian  tribe  not  such 
as  to  prevent  purchase  of  their  land. 

Indians  as  subject  to  State  r^^^lation.    Notes,  Ann.  Gas.  1914B, 
654;  13  Ann.  Gas.  193. 

Power  over  Indians  is  in  general  government;  hence,  ongxess  may  ex- 
tend general  criminal  laws  to  them. 

Approved  in  Lone  Wolf  v.  Hitchcock,  187  U.  S.  566,  47  L.  Ed.  306, 
23  Sup.  Ct.  221,  holding  Medicine  Lodge  treaty  with  Kiowa  and  Com- 
manche  Indians  could  not  preclude  passage  of  act  of  June  6,  1900,  allot- 
ting in  severalty  reservation  lands  held  'in  common;  United  States  v. 
Kempf,  171  Fed.  1022,  holding  United  States  could  prosecute  unauthor^ 
ized  cutting  of  timber  on  unallotted  Indian  lands;  People  v.  Daly,  212 
N.  Y.  188,  189,  194,  196,  Ann.  Gas.  1915D,  367,  105  N.  E.  1049,  1051, 
1052,  holding  United  States  has  jurisdiction  over  crime  of  murder  com- 
mitted on  New  York  Indian  reservation;  Cherokee  Nation  v.  Southern 
Kansas  Ry.  Co.,  135  U.  S.  655,  34  L.  Ed.  301,  10  Sup.  Ct.  970  (reversing 
33  Fed.  907),  holding  Indian  lands  subject  to  eminent  domain;  United 
States  V.  Boyd,  83  Fed.  555, 27  C.  C.  A.  592,  government's  refusal  to  sanc- 
tion sale  of  Indian  timber  is  conclusive;  United  States  v.  Flournoy  etc. 
Real  Estate  Co.,  69  Fed.  893,  upholding  congressional  power  to  forbid 
alienation  of  lands  allotted  Indians;  dissenting  opinion  in  Stevenson  v. 
Christie,  64  Ark.  78,  42  S.  W.  420,  majority  asserting  jurisdiction  over 
contract  made  with  Indian  in  Indian  Territory. 

Distinguished  in  Roff  v.  Bumey,  168  U.  S.  222,  42  L.  Ed.  448,  18  Sup. 
Ct.  62,  holding  Indian  nation  may  withdraw  right  of  Indian  citizenship 
granted  white  man. 

Act  of  1885,  punishing  crimes  by  Indians  in  territories,  or  on  reserva- 
tions in  States,  is  valid. 

Approved  in  United  States  v.  Whaley,  13  Sawy.  550,  37^  Fed.  146, 
holding  want  of  notice  of  such  law  no  defense;  State  v.  Campbell,  53 
Minn.  358,  21  L.  B.  A.  173,  55  N.  W.  555,  upholding  congressional  power 
to  make  criminal  laws  for  Indian  tribes  within  States. 
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Distin^ished  in  Benson  v.  United  States,  44  Fed.  181,  holding  Indian 
reservations  of  New  York  State  not  Indian  country  since  1834;  In  re 
Mayfield,  141  U.  S;  112,  86  L.  JGd.  636,  11  Sup.  Ct.  940,  denying  jurisdic- 
tion of  adultery  committed  between  Indians  in  Indian  Territory;  United 
States  V.  King,  81  Fed.  625,  denying  Federal  jurisdiction  of  assault  by 
Indian,  with  intent  to  rape  squaw,  in  reservation. 

Circuit  Court,  by  act  of  1885,  could  pmUsli  murder  by  Indian  m  tribal 
relation,  on  reservation  within  State. 

Approved  in  Good  Shot  v.  United  States,  104  Fed.  258,  34  C.  C.  A. 
525,  holding  under  Rev.  Stats.,  §  5339,  Federal  courts  may  punish  Indian 
for  murder  of  another  Indian,  29  Stat.  487,  not  revoking  such  power; 
Board  of  Commrs.  of  Miami  County  v.  Godfroy,  27  Ind.  App.  614,  60 
N.  £.  179,  holding  Indians  taking  advantage  of  citizenship  under  Act 
of  1887,  §  6,  cannot  avail  themselves  of  tax  exemption  accorded  tribal 
Indians  under  act  of  July  13,  1787;  State  v.  Columbia  Geoi^e,  39  Or. 
131,  134,  137,  65  Pac.  605,  606,  607,  holding  under  act  of  Congress  of 
March  3,,  1885,  making  Indian  murder  cases  cognizable  in  Federal  courts, 
allottee  of  Umatilla  reservation  is  triable  therein;  Gon-Shay-ee,  Peti- 
tioner, 130  U.  S.  350,  S2  L.  Ed.  975,  9  Sup.  Ct.  545,  territorial  District 
Court  has  jurisdiction,  under  said  statute,  as  territorial,  not  Federal, 
court;  Ex  parte  Cross,  20  Neb.  419,  30  N.  W.  428,  denying  State  court's 
jurisdiction  of  such  case;  In  re  Wilson,  140  U.  S.  577,  35  L«  Ed.  514, 
11  Sup.  'Ct.  871,  upholding  territorial  District  Court's  jurisdiction  of 
murder  of  Indian  by  negro  on  reservation ;  In  re  Murphy,  5  Wyo.  313, 40 
Pac.  403,  upholding  territorial  bigamy  law,  though  Federal  bigamy  law 
also  existed. 

Jurisdiction  to  punish  crimes  by  or  against  Indians.    Note,  21 
L.  R.  A.  172. 

118  U.  S.  385-389,  30  L.  Ed.  165,  6  Sup.  Ct.  1148,  FBANCIS  v.  FZJNN. 

Injunction  does  not  lie  against  conspiracy  to  prevent  use  of  vessel  as* 
pilot  boat;  adequate  remedy  at  law. 

Approved  in  American  Malting  Co.  v.  Keitel,  209  Fed.  354, 126  C.  C.  A. 
277,  and  Citizens'  Light  etc.  Power  Co.  v.  Montgomery  light  etc.  Power 
Co.,  171  Fed.  557,  both  refusing  to  enjoin  spreading  of  false  statements 
concerning  business  of  plaintiff;  Vassar  College  v.  Loose- Wiles  Biscuit 
Co.,  197  Fed.  987,  holding  Vassar  College  could  not  enjoin  use  of  its 
name  on  brand  of  candy;  Montgomery,  Ward  &  Co.  v.  South  Dakota 
Retail  Merchants'  etc.  Assn.,  150  Fed.  418,  refusing  to  enjoin  association 
of  retail  dealers  from  carrying  out  agreement  not  to  purchase  from  job- 
bers who  sold  to  catalogue  or  mail  order  houses;  Edison  v.  Thomas 
A.  Edison,  Jr.,  Chemical  Co.,  128  Fed.  963,  holding  Federal  court  has  no 


118 U.S. 389-394       NOTES  ON  U.  S.  REPORTS,  658 

jurisdiction  of  bill  to  enjoin  use  of  Edison's  name  by  inventor's  son  in 
manufacture  of  novelties,  such  amounting  to  libel;  Arbuckle  v.  Black- 
bum,  113  Fed.  627,  65  L.  R.  A.  864,  51  C.  C.  A.  122,  dismissing  bill  to 
enjoin  State  food  officer  from  publishing  that  Ariosa,  a  coffee  product 
manufactured  by  plaintiif,  was  adulterated;  A.  B.  "Farquhar  Co.  v. 
National  Harrow  Co.,  99  Fed.  162,  dismissing  bill  to  enjoin  owner  of 
patent  from  sending  circulars  to  plaintiff's  customers  charging  infringe- 
ment, :  and  financial  incompetence,  plaintiff  having  adequate  legal 
remedy ;  Empire  Transp.  Co.  v.  Johnson,  76  Conn.  83,  55  Atl.  689,  refus- 
ing io  enjoin  defendant  from  replevying  coal  barges  of  plaintiff;  Marlin 
Fire  Arms  Co.  v.  Shields,  171  N.  Y.  394,  64  N.  E.  166,  refusing  to  enjoin 
publication  of  magazine  articles  criticising  unjustly  the  Marlin  rifle 
manufactured  by  plaintiff,  though  no  special  damage  provable;  Mitchell 
V.  Grand  Lodge  Free  etc.  Masons,  66  Tex.  Civ.  308,  309,  121  S.  W.  179, 
Refusing  to  enjoin  publication  of  libel;  Fougeres  v.  Murbarger,  44  Fed. 
293,  where  suit  for  infringement  asked  injunction  against  slander  of 
patent ;  International  Tooth-Crown  Co.  v.  Carmichael,  44  Fed.  351,  where 
defendant  sought  to  enjoin  plaintiff's  claim  of  exclusive  right  to 
invention'. 

Distinguished  in  Dittgen  ▼.  Racine  Paper  Gk>ods  Co.,  164  Fed.  84,  87, 
holding  equity  may  enjoin  false  statements,  as  to  infringement  of  pat- 
ent; Casey  v.  Cincinnati  Typographical  Union  No.  3,  45  Fed.  143,  12 
L.  R.  A.  199,  enjoining  conspiracy  to  boycott  newspaper ;  Coeur  D  'Alene 
etc.  Min.  Co.  v.  Miners'  Union,  51  Fed.  265,  19  L.  R.  A.  886,  enjoining 
attempts  to  hinder  complainant's  employees  from  working. 

Injunction  against  publication  of  or  to  compel  retraction  of  libeL 
Note,  AniL  Gas.  1916D,  1089. 

Injunction  against  strikes.    Note,  28  L.  R.  A.  467. 

118  U.  8.  S89-S94,  SO  L.  Ed.  164,  6  Sup.  Ct  1185,  X7NITED  6TATE8  T. 
IiANGSTON. 

Con^nresslonal  appropriation  lees  tlian  salary  fixed  by  general  law  does 
not,  pro  tanto,  repeal. 

Approved  in  United  States  v.  Vulte,  233  U.  S.  514,  68  L.  Ed.  1074,  34 
Sup.  Ct.  664,  allowing  commissioned  army  officer  ten  per  cent  additional 
wage  for  service  in  Porto  Rico;  Archibald  v.  United  States,  218  Fed. 
272,  allowing  circuit  judge  extra  compensation  for  service  in  commerce 
ciourt ;  State  v.  Cutler,  34  Utah,  106,  95  Pac.  1073,  allowing  court  stenog- 
raphers ten  cents  per  mile  when  traveling,  without  re<3^rd  to  amount  ex- 
pended; State  V.  Clausen,  78  Wash.  108, 109, 110, 138  Pac.  655,  656,  hold- 
ing general  appropriation  may  increase  salary  of  deputy  State  auditor, 
previously  provided  for  by  general  law;  State  v.  Nye,  148  Wis.  669,  136 
N;  W.  129,  holding  change  of  funds  from  which  salaiy  was  to  be  paid 
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was  not  increase  so  as  to. prohibit  appointment  of  member;  Bell  t.  United 
States,  35  Fed.  890,  appropriation  bill  excepting  docket  fees  from  com- 
missioners '  allowance  does  not  affect  subsequent  years ;  Erwin  v.  United 
States,  37  Fed.  478,  2  L.  R.  A.  233,  allowing  clerk  of  court  per  diem  fees 
not  included  in  appropriation  bill;  United  States  v.  Swiggett,  83  Fed.  100, 
27  C.  C.  A.  465,  declining  to  construe  appropriation  for  salary  as  includ- 
ing office  rent;  Milford  v.  Commonwealth,  144  Mass.  65,  10  N.  £.  517, 
arguendo. 

Distinguished  in  Brooks  v.  Jones,  80  S.  C.  449,  61  S.  E.  947,  holding 
act  allowing  clerk  of  Supreme  Court  one  thousand  dollars  in  monthly 
installments  repealed  former  provision;  Falk  v.  Huston,  25  Idaho,  30, 
135  Pac.  746,  holding  legislation  may  suspend  for  certain  period  a  salary 
allowed  by  general  appropriation;  Mathews  v.  United  States,  123  U.  S. 
185,  81  L.  Ed.  128,  8  Sup.  Ct.  82,  where  consular  appropriation  act 
lowered  grade  of  consulate;  Wallace  v.  United  States,  133  U.  S.  185,  33 
L.  Ed.  573, 10  Sup.  Ct.  253,  where  original  act  fixed  salary  ''unless  differ- 
ent compensation  be  prescribed";  Belknap  v.  United  States,  150  U.  S. 
594,  595,  87  L.  Ed.  1193,  14  Sup.  Ct.  185,  payment  of  amount  appropri- 
ated, and  receipt  in  full,  are  complete  satisfaction;  Strong  v.  United 
States,  34  Fed.  22,  where  intention  to  repeal  commissioners'  right  to 
docket  fees  was  manifest;  Dunwoody  v.  United  States,  143  U.  S.  585,  86 
L.  Ed.  272,  12  Sup.  Ct.  468,  limiting  authorized  expenses  of  national 
board  of  health  to  amount  appropriated. 

118  U.  8.  394r-417,  SO  L.  Ed.  118,  6  Sup.  Ct.  1182,  SANTA  OLABA  00  T. 
SOUTHERN  PAO.  B.  B.  CO. 

CforporatlMui  are  peiBons  protected  against  denial  of  Minal  proteetloii 
of  the  laws. 

Approved  in  Kansas  Natural  Gas  Co.  v.  Haskell,  172  Fed.  566,  holding 
corporation  had  right  to  export  natural  gas  from  State  of  Oklahoma; 
Douglas  Park  Jockey  Club  v.  Grainger,  146  Fed.  417,  upholding  State 
statute  creating  commission  for  regulation  and  licensing  of  racing  cor- 
porations; Chicago  etc.  Ry.  Co.  v.  State,  86  Ark.  424,  111  S.  W.  460, 
upholding  law  providing  certain  crews  for  freight  trains;  Birmingham 
Waterworks  Co.  v.  State,  159  Ala.  120,  48  South.  659,  refusing  to  allow 
attorney's  fee  for  prosecution  of  corporation  for  violation  of  law;  Amer- 
ican De  Forest  Wireless  Telegraph  Co.  v.  Superior  Court,  153  Cal.  536, 
126  Am.  St.  Rep.  125, 17  L.  E.  A.  (N.  S.)  1117,  96  Pac.  16,  holding  legis- 
lature cannot  refuse  right  to  foreign  corporation  to  defend  suit  affecting 
its  property;  Grocers'  Fruit  Growing  Union  v.  Kern  County  Land  Co., 
150  Cal.  476,  89  Pac.  124,  holding  suit  against  corporation  for  specific 
performance  of  sale  of  land  must  be  tried  in  county  where  land  situated ; 
Beveridge  ▼.  Lewis,  137  Cal.  630,  67  Pac.  1041,  holding  unconstitutional 
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Gal.  Const.,  art.  I,  §  14,  for  assessment  of  damages  for  condemnation  of 
land  by  other  than  municipal  corporations,  irrespective  of  benefits  from 
improvements ;  Johnson  v.  Goodyear  Min.  Co.,  127  Cal.  8,  9,  78  Am.  St. 
Rep.  21,  59  Pac.  305,  holding  Stats.  1897,  p.  231,  requiring  all  corp<»:a- 
tions  operating  within  State  to  pay  employees  monthly,  giving  preferred 
lien  on  default  violates  Con&t.,  art.  I,  §  21,  against  special  privileges ; 
Board  of  Commissioners  of  Johnson  County  v.  Johnson,  173  Ind.  87,  89 
N*.  E.  594,  discussing  Act  of  1903,  p.  64,  of  State  of  Indiana,  regarding 
taxation  of  unincorporated  banks;  State  v.  Haun,  61  Kan.  156,  59  Pac. 
344,  holding  unconstitutional,  Kan.  Laws  1897,  c.  145,  .making  it  unlaw- 
ful for  corporations  or  trusts  employing  over  ten  men  to  pay  employees 
in  other  than  lawful  money;  State  v.  Montgomery,  94  Me.  204,  47  Atl. 
168,  holding  unconstitutional  Me.  Laws  1889,  c.  298,  §  1,  as  amended, 
providing  for  issuance  of  hawkers  and  peddlers'  licenses  to  citizens  of 
United  States;  State  v.  Vandiver,  222  Mo.  231,  121  S.  W.  51,  holding 
insurance  commissioner  could  refuse  to  review  license  of  corporation 
paying  more  than  fifty  thousand  dollars  a  year  in  salary  to  one  person; 
Russell  V.  Croy,  164  Mo.  99,  107,  63  S.  W.  853,  854,  856,  holding  uncon- 
stitutional proposed  amendment  to  Missouri  Constitution  treating  mort- 
gage,  or  trust  deed,  as  interest  in  property  for  taxation  except  as  to 
quasi-public  corporations;  Lewis  v.  Northern  Pac.  Ry.  Co.,  36  Mont.  221, 
92  Pac.  474,  upholding  liability  imposed  on  railroad  for  injuries  to  em- 
ployees; Sackett  v.  Thomas,  25  Mont.  241,  64  Pac.  506,  holding  Mont. 
Const.,  art.  V,  §  26,  prohibiting  special  laws  changing  names  of  persons 
or  places  prevents  changing  name  of  county;  D'Arcy  v.  Mutual  Life 
Ins.  Co.,  108  Tenn.  573,  69  S.  W.  770,  holding  policy-holders  of  foreign 
insurance  company  filing  power  of  attorney  authorizing  service  on  Secre- 
tary of  State  as  required  by  repealed  law  entitled  to  such  service;  People 
V.  Priest,  206  N.  Y.  289,  99  N.  E.  552,  upliolding  tax  levied  on  railroad 
franchise;  State  v.  Standard  Oil  Co.,  61  Or.  443,  Ann.  Gas.  1914B,  179, 
123  Pac.  42,  upholding  tax  imposed  on  persons  dealing  in  petroleum; 
Wolf  Chemical  Co.  v.  City  of  Philadelphia,  217  Pa.  219,  66  Atl.  345, 
holding  corporation  taxpayer  may  restrain  illegal  acts  of  city  officials; 
Lawrence  v.  Rutland  R.  Co.,  80  Yt.  386,  13  Aim.  Gas.  475,  16  L.  B.  A. 
(N.  S.)  350,  67  Atl.  1096,  upholding  law  requiring  mining  employers  to 
pay  employees  weekly;  Huber  v.  Martin,  127  Wis.  434,  105  N.  W.  1038, 
holding  reorganization  of  mutual  insurance  company  under  State  stat- 
ute violated  Fourteenth  Amendment;  dissenting  opinion  in  Hale  v. 
Henkel,  201  U.  S.  84,  50  L.  Ed.  669,  26  Sup.  Ct.  370,  majority  holding 
fourth  amendment  of  United  States  Constitution  will  not  justify  officer 
of  corporation  in  refusing  to  produce  its  books  in  answer  to  subpoena 
duces  tecum  at  grand  jury  investigation ;  dissenting  opinion  in  Julian  v. 
Kansas  City  Star  Co.,  209  Mo.  102,  107  S.  W.  511,  majority  holding  suit 
may  be  had  against  corporation  in  county  where  cause  of  action  accrues; 
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State  y.  Kansas  etc.  Coal  Co.,  96  Fed.  368,  and  Beef  Co.  ▼.  Best,  91  Me. 
438,  42  L.  R.  A.  531,  40  Atl.  340,  both  reaffirming  rule ;  Minneapolis  etc. 
Ry.  Co.  V.  Beckwith,  129  U.  S.  28,  82  L.  Ed.  586,  9  Sup.  Ct.  207,  Coving- 
ton etc.  Turnpike  Co.  v.  Sandford,  164  U.  S.  692,  41  L.  Ed.  565,  17  Sup. 
Ct.  203,  and  Smyth  v.  Ames,  169  U.  S.  522,  42  L.  Ed.  840,  18  Sup.  Ct. 
424,  all  holding  corporations  within  said  amendment,  both  as  to  depnva- 
tion  of  property  and  equal  protection  of  laws ;  Gulf  etc.  Ry.  Co.  v.  Ellis, 
165  U.  S.  154,  41  L.  Ed.  668,  17  Sup.  Ct.  256,  annulling  Texas  law  pro- 
viding for  attorneys '  fees  ifl  actions  against  railroad ;  Stockton  v.  Balti- 
more etc.  R.  R.  Co.,  32  Fed.  13,  holding  New  Jersey  anti-bridge  law 
invalid  as  to  New  York  corporation  with  congressional  charter;  Pitts- 
burgh etc.  Ry.  Co.  v.  Montgomery,  152  Ind.  8,  71  Am.  8t.  Rep.  807,  49 
N.  £.  585,  applying  rule  to  section  23,  article  I,  Indiana  Constitution; 
Opinion  of  Justices,  66  N.  H.  630,  33  Atl.  1077,  as  to  State's  power  to 
assume  possession  of  railroad  without  adequate  compensation;  dissent- 
ing opinion  in  Philadelphia  Fire  Assn.  v.  New  York,  119  U.  S.  120,  30 
L.  Ed.  847,  7  Sup.  Ct.  113,  majority  upholding  State's  right  to  tax 
foreign  corporations;  dissenting  opinion  in  Charlotte  ete.  R.  R.  Co.  v. 
Gibbes,  27  S.  C.  400,  4  S.  E.  55,  majority  questioning  rule;  dissenting 
opinion  in  State  v.  Peel  Splint-Coal  Co.,  36  W.  Va.  840,  17  L.  R.  A.  397, 
15  S.  E.  1013,  majority  upholding  law  basing  miner's  pay  on  weight  of 
eoal  before  screening;  Daly  v.  Morgan,  69  Md.  493,  1  L.  R.  A.  767,  16 
Atl.  301,  arguendo. 

Distinguished  in  Missouri  Pac.  Ry.  Co.  v.  Mackey,  127  U.  S.  209,  32 
L.  Ed.  109,  8  Sup.  Ct.  1163,  upholding  law  making  railroad  liable  for  em- 
ployee 's  neorligence ;  Charlotte  etc.  R.  R.  Co.  v.  GKbbes,  142  U.  S.  391, 
85  L.  Ed.  1053,  12  Sup.  Ct.  256,  upholding  law  exacting  from  railroads 
expense  of  State  railroad  commission;  Blake  v.  McClung,*172  U.  S.  2.59, 
48  L.  Ed.  440,  19  Sup.  Ct.  173,  upholding  Tennessee  law  subordinating 
claims  of  foreign  corporations  to  those  of  local  creditors;  Singer  Mfg. 
Co.  V.  Wright,  33  Fed.  124,  upholding  special  tax  on  all  sewing-machine 
companies ;  Central  Trust  Co.  v.  Western  etc.  R.  R.  Co.,  89  Fed.  31,  up- 
holding Virginia  corporation's  purchase  of  North  Carolina  railroad; 
Schoolcraft  v.  Louisville  etc.  R.  R.  Co.,  92  Ky.  238,  14  L.  R.  A.  584,  17 
S.  W.  568,  upholding  State's  police  power;  Sullivan  v.  Oregon  etc.  Nav. 
Co.,  19  Or.  321,  24  Pac.  409,  upholding  law  compelling  railroad  to  fence 
right  of  way;  Dag<^  v.  Orient  Ins.  Co.,  136  Mo.  391,  58  Am.  St.  Rep. 
641,  35  L.  R.  A.  228,  38  S.  W.  86,  and  Dugs:er  v.  Mechanics'  etc.  Ins.  Co., 
95  Tenn.  250,  28  L.  R.  A.  798,  32  S.  W.  6,  both  upholding  right  to  pre- 
scribe conditions  upon  foreign  corporations;  Atchison  etc.  %.  R.  Co.  v. 
McKee,  37  Kan.  601, 15  Pac.  489,  arguendo. 

Fourteenth  Amendment  considered  with  relation  to  special  privi- 
leges, burdens  and  restrictions.    Note,  25  Am.  8t.  Rep.  878. 
Xin— 86 
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Protection   of  corporations   from  special   and  hostile  legislation. 
Note,  62  Am.  8t.  Rep.  167. 

Word  '' person"  as  including  private  corporation.    Note,  20  Ann. 
Gas.  7S9. 

Constitutional  equality  of  privileges,  immunities  and  protection. 
Note,  14  L.  R.  A.  685. 

Supreme  Oonrt  will  not  determine  validity  of  State  law,  if  unnecessary 
to  decision. 

Approved  in  California  v.  Central  Pacific  R.  R.  Co.,  127  U.  S.  26,  27, 
82  L.  £d.  153,  8  Sup.  Ct.  1073,  1074,  reafi&rming  rule ;  Nashville  etc.  Ry. 
Co.  V.  Taylor,  86  Fed.  177,  179,  Federal  court  may  acquire  jurisdiction 
by  Federal  question,  though  its  determination  be  unnecessary;  State  of 
Kansas  v.  Atchison  etc.  Ry.  Co.,  77  Fed.  343,  arguendo;  dissenting  opin- 
ion in  Kingsley  v.  Merrill,  122  Wis.  205,  67  L.  R.  A.  200,  99  N.  W.  1050, 
majority  holding  statute  making  debts  due  from  solvent  debtors  taxable 
to  creditor  does  not  violate  Fourteenth  Amendment. 

Railroad  fences  held  not  taxable  as  "roadway^  1)y  OaUf oxnla  Constitu- 
tion, but  as  improvements. 

Approved  in  San  Francisco  etc.  Ry.  Co.  v.  City  of  Stockton,  149  Cal. 
86,  84  Pac.  772,  holding  cattle-yards  and  switch-yards  are  not  "road- 
way" so  as  to  be  subject  to  taxation  by  board  of  equalization;  Stix  v. 
Travelers'  Indemnity  Co.,  175  Mo.  App.  177, 157  S.  W.  872,  holding  auto- 
mobile damaged  from  skidding  on  sidewalk  could  not  come  within  policy 
covering  accidents  on  roadbeds ;  Skiles  v.  St.  Louis  etc.  Ry.  Co.,  130  Mo. 
App.  168,  108  S.  W.  1084,  holding  term  "roadbed"  includes  track; 
Standard  Ins.  Co.  v.  Langston,  60  Ark.  385,  30  S.  W.  429,  defining  "road- 
bed" as  used  in  accident  policy;  State  v.  American  Sugar  etc.  Co.,  51 
La.  Ann.  566,  25  South.  449,  arguendo. 

Distinguished  in  Pacific  Coast  Ry.  Co.  v.  Ramage,  4  Cal.  Unrep.  747,  37 
Pac.  533,  holding  railroad  terminus  located  on  wharf  may  be  taxed  by 
county. 

Assessment  improperly  including  certain  property^  and  not  dlfTerenti- 
ating  remainder,  is  void  in  toto. 

Approved  in  Fargo  v.  Hart,  193  U.  S.  503,  48  L.  Ed.  767,  24  Sup.  Ct. 
498,  holding  assessment  against  express  company  which  took  into  account 
personal  property  of  the  company,  outside  State,  in  fixing  assessment  on 
mileage  basis,  wholly  void;  Southern  P.  R.  R.  Co.  v.  United  States,  183 
U.  S.  527,  46  L.  Ed.  312,  22  Sup.  Ct.  158,  holding  Southern  Pacific  com- 
pany constructing  road  as  authorized  by  act  of  July  27, 1866,  entitled  to 
equal  undivided  moiety  in  lands  of  overlapping  Atlantic  and  Pacifio 
grant;  Alexandria  Canal  etc.  Co.  v.  District  of  Columbia,  5  Mackey 
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(D.  C.)  384,  holding  District  of  Columbia  had  no  right  to  tax  franchise 
of  corporation;  Hart  v.  Smith,  159  Ind.  196, 197,  64  N.  E,  666,  667,  hold- 
ing goodwill  of  business  not  taxable  under  Bums'  Rev.  Stats.  1901, 
§  8410,  declaring  all  property  not  exempt  taxable ;  Chicago  etc.  Ry.  Co. 
v.  Phillips,  111  Iowa,  384,  82  N.  W.  789,  holding  void  assessment  on  rail- 
road property  to  pay  for  sewer  levied  under  ordinance  under  Iowa  Laws 
25  Gen.  Assem.,  c.  7^  §  11,  assessment  being  on  part  personalty ;  United 
States  Trust  Co.  v.  Territory,  10  N.  M.  427,  62  Pac.  991,  holding  assess- 
ment on  railway  per  mile  separable  so  as  to  sustain  assessment  though 
differing  from  actual  number  of  miles,  by  discarding  surplus ;  Johnson  v. 
Jones,  86  Vt.  171,  83  Atl.  1087,  refusing  to  uphold  tax  on  camp-meeting 
grounds;  San  Bernardino  Co.  v.  Southern  Pac.  R.  R.  Co.,  118  U.  S.  418, 
421,  80  L.  Ed.  126,  128,  6  Sup.  Ct.  1144,  1146,  following  rule;  California 
V.  Central  Pac.  R.  R.  Co.,  127  U.  S.  29,  36,  44,  82  L.  Ed.  154,  155,  159,  8 
Sup.  Ct.  1075,  1078,  1083,  where  a  Federal  franchise  was  assessed  with 
railroad  property. 

Distinguished  in  Central  Pac.  R.  R.  Co.  v.  California,  162  U.  S.  112, 
40  L.  Ed.  910,  16  Sup.  Ct.  774  (see  dissenting  opinion  in  162  U.  S.  164, 
40  L.  Ed.  928,  16  Sup.  Ct.  793),  where  subject  matter  of  assessment  was 
within  board's  jurisdiction;  Southern  Pac.  R.  R.  Co.  v.  California,  162 
n.  S.  167,  40  L.  Ed.  929, 16  Sup.  Ct.  794,  under  similar  circumstances. 

Taxation  of  corporate  franchises.    Note,  57  L.  R.  A.  48. 

Constitutional  equality  as  to  corporate  taxation.    Note,  60  L.  R.  A. 
330,  859. 

118  U.  8.  417,  80  L.  Ed.  126,  6  Sup.  Ct  1144,  OAIJFOBMIA  T.  NOBTHEBN 
BY.  CO. 

Not  cited. 

118  U.  &  417-425,  SO  L.  Ed.  126,  6  Sup.  Ct  1144,  SAN  BEBNABDINO  CO. 
▼.  SOUTHEBN  PAC.  B.  B.  CO. 

Judgment  for  taxes  under  unlawfnl  assessment  being  void,  penalties 
and  attorneys'  fees  could  not  be  claimed. 

Approved  in  Clearwater  Timber  Co.  v.  Shoshone  County,  155  Fed.  631, 
holding  entry  on  public  land  does  not  become  subject  to  taxation  until 
approved  by  Department  of  Interior. 

Miscellaneous.  Approved  in  Russell  v.  Croy,  164  Mo.  100,  63  S.  W. 
854,  holding  invalid  proposed  amendment  to  Missouri  Constitution  mak- 
ing mortgages  and  obligations  as  security  for  taxation,  interest  in  the 
property  except  as  held  by  quasi-public  corporation. 
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118  U.  8.  425-454,  30  li.  E(L  178,  6  Sup.  Ct  1121,  NOBTON  V,  SHELBY 
CX>XTNTT. 

Supreme  Court  follows  State  constmctloix  of  laws,  unlese  violatliig 
Constitution  or  general  law. 

^  Approved  in  General  Oil  Co.  v.  Grain,  209  U.  S.  221,  52  L.  EcL  761,  28 
Sup.  Ct.  475,  holding  Supreme  Court  may  review  decision  of  State  court 
dismissing  bill  to  enjoin  oil  inspector  from  enforcing  State  inspection 
law;  Tucker  v.  Hubbert,  196  Fed.  857,  117  C.  C.  A,  365,  holding  Circuit 
Court  can  mandamus  fiscal  court  of  county  to  pay  judgment  on  past  due 
interest  coupons ;  New  York  Life  Ins.  Co.  v.  Board  of  Commrs.  of  Cuya- 
hoga County,  99  Fed.  855,  holding  unconstitutional  under  Ohio  Const., 
art.  n,  §  28,  againtt  retroactive  laws,  act  of  April  21,  1898,  authorizing 
county  commissioners  to  pay  bonds  issued  under  unconstitutional  stat- 
ute; Gormley  v.  Clark,  134  U.  S.  348,  S3  L.  Ed.  913,  10  Sup.  Ct.  556, 
Leeper  v.  Texas,  139  U.  S.  467,  35  L.  Ed.  227,  11  Sup.  Ct.  579,  and 
Forsyth  v.  Hammond,  166  U.  S.  519,  41  L.  Ed.  1100, 17  Sup.  Ct.  670,  all 
reaflOrming  rule ;  In  re  Manning,  139  U.  S.  507,  35  L.  Ed.  265, 11  Sup.  Ct. 
625,  following  Wisconsin  Supreme  Court  in  holding  incumbent  of  State 
court  de  facto  judge;  Stutsman  County  v.  Wallace,  142  U.  S.  306,  35 
L.  Ed.  1022,  12  Sup.  Ct.  231,  applying  rule  to  State  tax  law ;  Bauserman 
•V.  Blunt,  147  U.  S.  653,  37  L.  Ed.  318,  13  Sup.  Ct.  469,  applying  rule  to 
State  statutes  of  limitations;  Travelers'  Ins.  Co.  v.  Township  of  Oswego, 
59  Fed.  61,  7  C.  C.  A.  669,  as  to  validity  of  special  law,  under  Kansas 

•  Constitution,  permitting  refunding  of  township  debts ;  Folsom  v.  Town- 
ship of  Ninety-Six,  59  Fed.  68,  as  to  township's  authority  to  issue  bonds; 
Gregg  V.  Sanford,  65  Fed.  153, 12  C.  C.  A.  525,  as  to  taxability  of  State 
corporation;  Louisville  Trust  Co.  v.  Cincinnati,  73  Fed.  730,  as  to  stat- 
utes concerning  powers  of  municipal  corporations;  Southern  Ry.  Co.  v. 
North  Carolina  R.  R.  Co.,  81  Fed.  602,  where  highest  State  court  had 
upheld  State  railroad  lease;  San  Diego  Flume  Co.  v.  Souther,  9J}  Fed. 
168,  32  C.  C.  A.  548,  following  State  courts  as  to  statutory  powers  of 
irrigation  companies;  Board  of  Commrs.  of  Stanly  County  v.  Coler,  96 
Fed.  290,  37  C.  C.  A.  484,  where  State  held  law  void;  Comstock  v.  Tracey, 
46  Fed.  170, 171,  arguendo. 

Distinguished  in  Pickens  Tp.  v.  Post,  99  Fed.  662,  holding  Federal 
court  having  decided  South  Carolina  act  of  1885,  authorizing  municipal 
bond  issues  to  be  constitutional,  will  not  follow  contrary  State  decision 
subsequent  to  issue;  Louisville  Trust  Co.  v.  City  of  Cincinnati,  76  Fed. 
300,  22  CCA.  334,  where  contract  has  preceded  State  court's  construc- 
tion of  statute. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be  fol- 
lowed in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  B.  A.  (N.  S.)  408. 
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State  d«ci8i<m8,  sometiineB  merely  advisory,  are  qoncluslYe  on  ezlstence 
of  sabordinate  trlbimaJa,  officers^  etc. 

Approved  in  Meriwether  v.  Muhlenburg  Court,  120  U.  S.  357,  80  L.  Ed. 
654,  7  Sup.  Ct.  565,  following  Kentucky  Supreme  Court  decisions  as  to 
necessary  members  of  County  Court;  Roads  v.  Webb,  91  Me.  413,  64 
Axil  St.  Rep.  251,  40  Atl.  130,  declining  to  apply  common  law,  as  applied 
in  Indiana,  to  Indiana  note;  Caldwell  v.  Wilson,  121  N.  C.  458,  28  S.  E. 
557,  arguendo. 

There  can  be  no  officer  where  no  office;  one  acting  under  void  law  iB 
lunixper. 

Approved  in  McClaughry  v.  Deming,  186  U.  S.  64,  46  L.  Ed.  1056,  22 
Sup.  Ct.  792,  holding  under  seventy-seventh  article  of  war,  court-martial 
composed  of  officers  of  regular  army  cannot  try  volunteer;  Griggs  v. 
Nadeau,  221  Fed.  385, 137  C.  C.  A.  189,  holding  administrator  could  not 
stipulate  as  to  judgment  to  be  entered  against  estate ;  Marqusee  v.  Insur- 
ance Co.  of  North  America,  211  Fed.  906, 128  C.  C.  A.  281,  holding  officer 
of  corporation  entering  into  unauthorized  insurance  contract  could  not 
ratify  same  by  paying  premium;  Crowley  v.  Southern  R.  Co.,  139  Fed. 
853,  where  State  law  creating  County  Court  held  unconstitutional,  suit 
filed  therein  and  removed  to  Federal  court  dismissed;  People  v.  Horan, 
34  Colo,  332,  86  Pac.  261,  where  election  commission  had  organized  and 
acted  under  unconstitutional  law,  its  certificate  of  the  election  of  person 
to  office  of  coroner  not  evidence  of  that  fact  in  election  contest ;  Beding- 
field  V.  First  Nat.  Bank,  4  Ga.  App.  203,  61  S.  E.  33,  holding  judge  of 
County  Court  could  not  appoint  judge  pro  hac  vice;  Clark  v.  American 
etc.  Coal  Co.,  165  Ind.  216,  73  N.  E.  1084,  affirming  35  Ind.  App.  71,  75 
N.  E.  729,  and  holding  corporation  created  by  special  act  for  term  which 
had  expired,  and  which  had  attempted  to  continue  its  existence  under  an 
unconstitutional  act  not  a  de  facto  corporation;  In  re  Norton,  64  Kan. 
846,  91  Ajn.^St.  Rep.  257,  68  Pac.  640,  discharging  on  habeas-  corpus  peti- 
tioner imprisoned  under  sentence  of  court  unlawful  because  matter  of 
establishment  not  left  to  vote;  Fillmore  v.  Van  Horn,  129  Mich.  56,  88 
N.  W.  70,  holding  in  action  to  obtain  books  of  predecessor,  by  secretary 
of  board  of  barber  examiners,  constitutionality  of  law  of  predecessor's 
appointment  may  be  questioned;  State  v.  Neff,  87  Neb.  617,  127  N.  W. 
881,  holding  city  of  less  than  five  thousand  had  no  power  to  elect  coun- 
cilmen  at  large;  In  re  George  Ringler  &  Co.,  204  N.  Y.  43,  Ann.  Oas. 
19130,  1036,  97  N.  E.  597,  holding  de  facto  trustees  of  corporation  could 
not  select  other  trustees ;  Matter  of  0  'Berry,  179  N.  Y.  287,  72  N.  E.  109, 
where  tax  paid  under  void  law,  person  to  whom  it  is  refunded  has  right 
to  interest;  City  of  Guthrie  v.  Territory,  1  Okl.  193,  11  L.  R.  A,  418,  31 
Pac.  192,  provisional  municipal  organizations  in  Oklahoma,  before  act  of 
Congress  of  May  2,  1890,  providing  territorial  government,  had  no  legal 
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existence  and  their  contracts  void;  Olcott  v.  Smith,  30  Tex.  Civ.  351,  70 
S.  W.  344,  holding  where  act  of  1866  attached  H.  county  to  M.  connty, 
appointment  of  surveyor  for  H.  and  J.  counties  under  Texas  act  of  1871, 
gave  appointee  no  authority;  Payne  v.  Staunton,  55  W.  Va.  207,  46  S.  E. 
929,  mandamus  will  not  lie  to  compel  clerk  of  County  Court  to  allow  in- 
spection of  books  and  papers  in  his  custody  under  unconstitutional  law; 
dissenting  Opinion  in  People  v.  Curtice,  50  Colo.  559,  560,  117  Pac.  375, 
majority  upholding  law  requiring  that  county  officers  act  as  officers  of 
city  and  county  of  Denver;  dissenting  opinion  in  Prewitt  v.^ecurity  etc 
Ins.  Co.,  119  Ky.  347,  84  S.  W.  531,  majority  holding  State  statute  pro- 
viding that  if  foreign  insurance  company  shall  remove  a  suit  from  State 
to  Federal  courts  without  consent  of  other  parties,  its  right  to  do  busi- 
ness in  State  shall  be  revoked,  does  not  violate  Federal  Constitution; 
dissenting  opinion  in  People  v.  Ebelt,  180  N.  Y.  478,  73  N.  E.  237,  major- 
ity holding  a  jury  drawn  and  returned  under  unconstitutional  statute  a 
de  facto  jury;  Flaucher  v.  Camden,  56  N.  J.  L.  248,  28  Atl.  84,  reaffirm- 
ing rule;  In  re  Allison,  13  Colo.  530, 16  Am.  St.  Rep.  227, 10  L.  R.  A.  798, 
22  Pae.  821,  and  Gorman  v.  People,  17  Colo.  597,  81  Am.  St.  Rep.  850,  31 
Pac.  336,  both  denying  that  a  de  facto  court  can  exist ;  Attorney  General 
V.  Town  of  Dover,  62  N.  J.  L.  140,  41  Atl.  98,  upholding  authority  of 
municipal  government  organized  under  void  statute,  until  attorney  gen- 
eral interposes;  Farrington  v.  -New  England  Inv.  Co.,  1  N.  D.  113,  45 
N.  W.  195,  assessment  made  by  pretended  deputy  assessor  is  nullity; 
Ruohs  V.  Athens,  91  Tenn.  26,  30  Am.  St.  Rep.  861,  18  S.  W.  402,  bonds 
issued  under  void  municipal  charter  are  void;  Mayor  etc.  of  Guthrie 
V.  Territory,  1  Okl.  193,  21  L.  R.  A.  845,  31  Pac.  192,  Guthrie  was  not 
even  de  facto  municipality  until  act  passed ;  Daniel  v.  Hutcheson,  4  Tex. 
Civ.  App.  246,  22  S.  W.  281,  annulling  sale  by  order  of  probate  judge, 
after  probate  jurisdiction  vested  elsewhere ;  Snyder  v.  Emerson,  19  Utah, 
326,  57  Pac.  302,  denying  judicial  cognizance  of  offices  created  by  city 
ordinances  ;'Rasmussen  v.  Board  of  Commrs.  of  Carbon  County,  8  Wyo. 
277,  45  L.  R.  A.  299,  56  Pac.  1102,  holding  de  jure  officer  excluded  from 
office  entitled  to  salary ;  dissenting  opinion  in  Auditor-General  v.  Super- 
visors of  Menominee  County,  89  Mich.  626,  51  N.  W.  507,  majority  up- 
holding acts  of  senator  seated  by  Senate's  vote,  where  Senate  Journal 
stated  quorum  present;  Comstock  v.  Tracey,  46  Fed.  172,.  arguendo. 

Distinguished  in  Tulare  Irr.  Dist.  v.  Shepard,  185  U.  S.  14,  46  L.  Ed. 
780,  22  Sup.  Ct.  536,  holding  de  facto  corporation  constituted  by  bona 
fide  attempt  to  organize  irrigation  district  under  California  irrigation  act 
of  March  7,  1887,  and  user  of  franchises ;  Baltimore  Building  etc.  Assn. 
V.  Alderson,  99  Fed.  494,  39  C.  C.  A.  609,  holding  sureties  liable  for  re- 
ceiver's embezzlement  of  proxseeds  of  property  sold  where  appointment 
was  regular,  though  bill  dismissed  for  no  jurisdiction;  South  Omaha  v. 
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O'Rourke,  70  Neb.  482^  97  N.  W.  609,  a  precinct  for  taxing  purposes 
actually  formed  and  organized,  de  facto,  though  meeting  of  county  com- 
missioners at  which  it  was  formed  not  legally  held;  Muse  v.  Lexington, 
110  Tfinn.  667,  76  S.  W.  484,  upholding  bonds  issued  by  town  under 
authority  of  legislature,  though  the  town  had  not  been  legally  incorpo- 
rated ;  Ranken  v.  McCallum,-  25  Tex.  Civ.  87,  60  S.  W.  977,  holding  muni- 
cipal corporation  embracing  same  territory  as  predecessor  abolished  for 
irregularities  in  organization  liable  for  latter 's  drainage  bonds,  latter 
being  de  facto  corporation;  Continental  Trust  Co.  v.  Toledo  etc.  R.  R. 
Co.,  82  Fed.  649,  corporate  existence,  recognized  by  public,  cannot  be 
collaterally  attacked;  Miller  v.  Perris  L:r.  Dist.,  85  Fed.  699,  and  Miller 
V.  Perris  Lrr.  Dist.,  92  Fed.  265,  266,  both  holding  reputed  irrigation  dis- 
trict, unchallenged  by  State,  cannot  be  attacked  by  individuals;  Speer 
V.  Board  of  County  Commrs.  of  Kearney  County,  88  Fed.  764,  32  C.  C.  A. 
101,  upholding  township  bonds  issued  by  territory  attached  to  county  by 
invalid  act;  Buck  v.  Eureka,  109  Cal.  513,  30  h.  R.  A.  412,  42  Pac.  246, 
where  the  ofiSce  has  an  irregular  or  potential  existence;  Lee  v.  Wilming- 
ton, 1  Marv.  (Del.)  70,  40  Atl.  665,  where  the  office,  though  vacant, 
existed ;  Leach  v.  People,  122  111.  427, 12  N.  E.  728  (see  dissenting  opinion 
in  122  111.  439, 12  N.  E.  734),  where  law  changing  number  of  officers  was 
invalid ;  Walcott  v.  Wells,  21  Nev.  57,  87  Am.  St  Rep.  486,  9  L.  R.  A.  63, 
24  Pac.  370,  temporary  judge  appointed  by  Governor  to  serve  till  election 
is  de  facto  judge;  Demarest  v.  Mayor  etc.  of  New  York,  147  N,  Y.  209, 
41  N.  E.  406,  where  the  office  of  alderman  existed  before  passage  of  in- 
valid law;  State  v.  Gardner,  54  Ohio  St.  30,  46,  55,  81  L.  R.  A.  661,  665, 
667,  42  N.  E.  999,  1004,  1007  (see  dissenting  opinion  in  54  Ohio  St.  57, 
58,  81  L.  R.  A.  668,  42  N.  E.  1007,  1008) ,  one  charged  with  bribing  offi- 
cer cannot  question  statute  creating  office;  Merchants'  Nat.  Bank  v.  Mo- 
Kinney,  2  S.  D.  122,  48  N.  W.  845,  upholding  Governor's  appointment  of 
county  officers  pending  county's  organization;  Ex  parte  Bassitt,  90  Va. 
680,  19  S.  E.  453,  upholding  law  empowering  County  Court  to  appoint 
additional  justices. 

De  facto  officers  and  offices  under  unconstitntional  statutes.    NotCi 
21  L.  R.  A.  144. 

De  jure  office  as  condition  of  de  facto  officer.    Note,  15  L.  R.  A. 
(N.  S.)  94,  98,  101,  105. 

Officers,  being  for  public's  benefit,  private  person  cannot  question  tltls 
of  one  acting  as  Buch. 

Approved  in  Lyons  v.  Woods,  153  U.  S.  669,  38  L.  Ed.  861, 14  Sup.  Ct 
967,  where  injunction  of  tax  levy  was  asked  on  ground  of  illegal  elec- 
tion of  legislative  council ;  Ex  parte  Ward,  173  U.  S.  456,  43  L.  Ed.  766, 
19.  Sup.  Ct.  460,  title  of  office  holder  acting  with  color  of  authority  can- 
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not  be  collaterally  attacked;  Walcott  v.  Wells,  21  Nev.  60,  37  Am.  St. 
Bep.  489,  9  L.  R.  A.  65,  24  Pac.  371,  constitationality  of  statute  increas- 
ing judicial  offices  can  be  attacked  only  by  quo  warranto. 

XTnconstitational  statute  is  iiot  law,  and  is  as  inoperative  atf'tliougli 
never  passed. 

Approved  in  Chicago  etc.  Ry.  Co.  v.  Hackett,  228  U.  S.  566,  57  L.  Ed. 
969,  33  Sup.  Ct.  581,  holding  act  of  June  11,  1906  (U.  S.  Comp.  Stats., 
Supp.  1911,  p.  1316),  never  had  effect  of  law;  Ringling  v.  City  of  Hemp- 
stead, 193  Fed.  600,  601,  113  C.  C.  A.  464,  holding  where  municipality 
attempted  dissolution  under  unconstitutional  statute,  there  was  no  vaca- 
tion of  officers;  Kansas  Natural  Gas  Co.  v.  Haskell,  172  Fed.  555,  up- 
holding right  of  private  owner  to  export  natural  gas  from  Oklahoma; 
Western  Union  Tel.  Co.  v.  Myatt,  98  Fed.  355,  holding  invalid  Kansas 
act  creating  court  of  visitation  with  power  to  regulate  and  enforce  rates, 
hence  court  thus  created  invalid;  Norwood  v.  Goldsmith,  168  Ala.  236, 
53  South.  88,  holding  action  may  be  had  against  county  treasurer  for 
taxes  collected  under  void  law ;  Smith  v.  Mathews,  155  Cal.  762, 103  Pac. 
204,  holding  act  prescribing  increase  in  salary  for  sheriffs  did  not  apply 
to  incumbents ;  Bedford  Quarries  Co.  v.  Bough,  168  Ind.  687,  14  L.  R.  A. 
(N.  S.)  418,  80  N.  E.  534,  refusing  to  sustain  law  holding  only  corxK)ra- 
tions  liable  for  injuries  to  employees ;  Board  of  Highway  Commrs.  v.  City 
of  Bloomington,  253  111.  176,  Ann.  Oas.  1918A,  471,  97  N.  E.  285,  holding 
taxes  collected  by  city  under  unconstitutional  statute  could  not  be  re- 
tained by  city;  Fillmore  v.  Van  Horn,  129  Mich.  56,  88  N.  W.  70,  hold- 
ing in  action  to  obtain  books  of  predecessors  as  secretary  of  board  o:^ 
barber  examiners,  constitutionality  of  law  of  predecessors'  appointment 
may  be  questioned;  State  v.  Probate  Court,  102  Minn.  285,  113  N.  W.- 
891,  holding  transfer  of  property  during  pendency  of  unconstitutional 
inheritance  tax  law  will  be  good  as  against  subsequent  law  validly  en- 
acted; State  V.  Several  Parcels  of  Land,  78  Neb.  704,  111  N.  W.  601, 
holding  annexation  ordinance  passed  under  unconstitutional  statute  can- 
not extend  limits  of  city;  Torres  v.  Board  of  County  Commrs.  of  Tor- 
rance, 15  N.  M.  707,  110  Pac.  851,  holding  taxpayer  could  not  enjoin 
erection  of  public  building  at  county  seat  for  reason  that  act  authorizing 
same  was  unconstitutional;  In  re  Brenner,  170  N.  Y.  194,  63  N.  E.  136, 
holding  certificate  of  appointment  pursuant  to  statute  does  not  prevent 
inquiry  into  constitutionality  thereof  to  defeat  suit  for  books  of  office; 
Debnam  v.  Chitty,  131  N.  C.  678,  43  S.  E.  9,  holding  township  not  es- 
topped to  deny  bonds  issued  under  law  invalid  for  failure  to  read  three 
times  required  by  N.  C.  Const.,  art.  II,  §  14 ;  Lewis,  Auditor  v.  Symmes, 
61  Ohio  St.  487,  76  Am.  St.  Rep.  481,  56  N.  E.  196,  holding  land  owner 
within  assessment  district  defined  by  unconstitutional  law  for  improving 
higliway  may  enjoin  collection  of  assessment;  State  v*  Cochran,  55  OC) 
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177;  105  Pac.  887,  npholding  power  of  legislature  to  increase  number  of 
supreme  judges;  Collier  v.  Montgomery  County,  103  Tenn.  716,  54  S.  W. 
991,  holding  sheriiT  entering  into  valid  contract  with  defendant  county 
to  be  liable  for  keep  of  prisoners,  though  based  on  unconstitutional  law, 
cannot  recover  excess  charges  paid;  Ex  parte  Bockhorn,  62  Tex.  Cr.  652, 
138  S.  W.  707,  holding  unconstitutional  act  will  not  be  rendered  valid 
by  repeal  of  unconstitutional  part ;  State  v.  Candland,  36  Utah,  418,  140 
Am.  St.  Rep.  834,  24  L.  R.  A.  (N.  S.)  1260, 104  Pac.  290,  holding  obliga- 
tion of  two  hundred  and  fifty  thousand  dollars  of  State  University  was 
in  fact  obligation  of  State  and  void  as  in  excess  of  statutory  amount; 
Mill  V.  Brown,  31  Utah,  476, 120  Am.  St.  Rep.  985,  88  I'ac.  611,  refusing 
to  uphold  law  requiring  trial  in  juvenile  court  for  those  contributing  to 
delinquency  of  minor;  Campbell  v.  Bryant,  104  Va.  516, -52  S.  £.  640, 
enjoining  collection  of  tax  by  officers  of  town,  the  act  under  which  it 
was  incorporated  being  invalid;  State  v.  Goodland,  159  Wis.  395,  150 
N.  W.  489,  holding  law  requiring  supervisor  to  levy  tax,  being  unconsti- 
tutional, imposed  no  duty;  Bonnet  v.  Vallier,  136  Wis.  200,  128  Am.  St. 
Rep.  1061,  17  L.  R.  A.  (N.  S.).  486,  116  N.  W.  887,  refusing  to  uphold 
law  requiring  street  courts  in  connection  with  building  to  be  six  feet  wide ; 
dissenting  opinion  in  Curless  v.  Watson,  180  Ind.  127,  102  N.  E.  512, 
majority  refusing  to  support  constitutionality  of  act  giving  Court  of 
Appeals  power  to  conclusively  decide  certain  cases;  dissenting  opinion 
in  State  v.  Smiley,  65  Kan.  270,  69  Pac.  209,  majority  upholding  Kan. 
Laws  1897,  c.  265  (anti-trust  law),  prohibiting  anti-competitive  trade 
agreements  as  to  products  sold  in  general  market;  dissenting  opinion  in 
State  V.  Imel,  242  Mo.  309,  146  S.  W.  787,  majority  holding  probate 
judge  estopped  to  deny  validity  of  statute  requiring  him  to  pay  certain 
excess  fees  into  county  treasury;  Commissioners  of  Wyandotte  Co.  v. 
Kansas  City  etc.  R.  R.  Co.,  5  Kan.  App.  44,  47  Pac.  327,  and  Walcott  v. 
Wells,  21  Nev.  56,  37  Am.  St  Rep.  485,  9  L.  R.  A.  68,  24  Pac.  370,  both 
reaffirming  rule ;  Parks  v.  Board  of  Commrs.  of  Wyandotte  County,  61 
Fed.  440,  bonds  issued  under  such  law  are  void;  Brandenstein  v.  Hoke, 
101  Cal.  134,  35  Pac.  563,  levee  district  formed  under  unconstitutional 
act  is  not  de  facto  corporation;  dissenting  opinion  in  Leach  v.  People, 
122  111.  440, 12  N.  E.  735,  majority  upholding  acts  of  reduced  number  of 
supervisors  elected  under  invalid  law;  Warren  v.  Kelly,  80  Me.  532,  15 
Atl.  54,  holding  process  issued  under  invalid  maritime  lien  law  utterly 
void ;  Boales  v.  Ferguson,  55  Neb.  568,  76  N.  W.  19,  invalidity  of  uncon- 
stitutional law  dates  from  its  passage;  Board  of  Commrs.  of  Wilkes 
County  V.  Call,  123  N.  C.  310,  44  L.  R.  A.  253,  31  S.  E.  482,  unconstitu- 
tional law  cannot  support  bond  issue ;  Town  of  Denver  v.  Spokane  Falls, 
7  Wash.  233.  34  Pac.  928,  void  statute  cannot  legalize  void  incorporation; 
Liverpool  etc.  Ins.  Co.  v.  Clunie,  88  Fed.  173,  and  Morris  v.  Powell,  125 
Ind.  296,  9  L.  R.  A.  331,  25  N.  E.  226,  both  arguendo. 
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Distingaished  in  Rhea  v.  Newman,  153  Ky.  608,  44  L.  £.  A.  (N.  S.) 
989, 156  S.  W.  166,  holding  legislature  had  power  to  make  appropriation 
to  extinguish  debts  o^  Kentucky  State  fair;  People  v.  Mensching,  187 
N.  Y.  23, 10  Ann.  Oas.  101, 10  L.  R.  A.  (N.  S.)  625,  79  N.  E.  888,  uphold- 
ing conviction  for  failure  to  pay  tax  on  sale  of  corporate  stock ;  Woodall 
V.  Darst,  71  W.  Va.  358,  Ann.  Oaa.  1914B,  1278,  44  L.  R.  A.  (N.  S.)  88, 
77  S.  E.  267,  upholding  law  awarding  compensation  to  nationar guards-' 
man  for  injury  occurring  while  reporting  for  diity;  Herring  v.  Modesto 
Irr.  Dist.,  95  Fed.  713,  718,  irrigation  district  formed  under  law  held 
valid  by  State  court  is  at  least  de  facto  corporation;  Georgia  etc.  R.  R. 
Co.  V.  Mercantile  Trust  etc.  Co.,  94  Ga.  315,  47  Am.  St.  Rep.  159,  32 
L.  R.  A.  211,  21  S.  E.  704,  holding  railroad  a  de  facto  corporation  where 
incorporation  law  was  void;  Herrington  v.  State,  103  Ga.  319,  68  Am.  St. 
Rep.  96,  29  S.  E.  931,  holding  indictment  against  one  for  extortion,  as 
county  policeman,  demurrable  where  such  office  never  existed;  State  v. 
Auditor,  47  La.  Ann.  1695, 18  South.  752,  subordinate  officials  must  obey 
laws  till  ad;^udged  unconstitutional;  State  v.  Godwin,  123  N.  C.  702,  31 
S.  E.  222,  officer  is  not  indictable  for  obeying  unconstitutional  act  till 
so  adjudged. 

Manner  of  Incumbent's  app<flntment  to  existing  oflLce  does  not  affect 
validity  of  bis  acts. 

Approved  in  Ex  parte  State,  142  Ala.  89,  110  Am.  St.  Rep.  21,  38 
South.  835,  person  commissioned  by  Governor  as  and  exercising  duties  of 
circuit  judge  under  unconstitutional  act,  but  at  time  and  place  where 
such  court  could  legally  be  held,  was  de  facto  judge;  Walker  v.  State, 
142  Ala.  10,  39  South.  242,  person  acting  as  judge  of  State  Circuit  Court, 
though  appointed  under  unconstitutional  act,  a  de  facto  judge;  Crutch- 
field  V.  Hewett,  2  App.  D.  C.  385,  holding  illegality  of  appointment  of 
justice  of  peace  will  not  invalidate  acknowledgment  made  by  him; 
Powers  V.  State,  83  Miss.  703,  36  South.  8,  special  judge  appointed  for 
trial  of  case  de  facto  officer  though  he  had  not  taken  oath  of  office; 
Greene  v.  Rienzi,  87  Miss.  466,  40  South.  18,  acts  of  de  facto  mayor  and 
board  of  aldermen  in  issuing  municipal  bonds  valid ;  McDowell  v.  United 
States,  159  U.  S.  601,  40  L.  Ed.  273,  16  Sup.  Ct.  113,  and  Magneau  v. 
Fremont,  30  Neb.  847,  27  Am.  St.  Rep.  439,  9  L.  R.  A.  790,  47  N.  W.  281, 
both  reaffirming  rule ;  Shapleigh  v.  San  Angelo,  167  U.  S.  658,  42  L.  Ed. 
314,  17  Sup.  Ct.  961,  upholding  official  acts  of  officers  of  irregularly 
formed  municipal  corporation ;  Ball  v.  United  States,  140  U.  S.  129,-  35 
L.  Ed.  382,  11  Sup.  Ct.  765,  and  McDowell  v.  United  States,  74  Fed.  406, 
20  C.  C.  A.  476,  both  holding  judge  acting  under  invalid  commission, 
re^^ular  on  face,  is  de  facto  officer;  Miller  v.  Perris  Irr.  Dist.,  85  Fed. 
700,  reputed  irrigation  district,  unchallenged  by  State,  cannot  be 
attacked  by  individuals;  Toledo  etc.  R.  R.  Co.  v.  Continental  Trust  Co., 
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95  Fed.  509,  36  C.  G.  A.  155,  holding  consolidation  of  unqualified  rail- 
roads creates  de  facto  corporation  where  law  permits  consolidations; 
Butler  V.  Walker,  98  Ala.  363,  89  Am.  St.  Rep.  66, 13  South.  263,  where 
election  was  called  under  wrong  code  section;  Lee  v.  Wilmington,  1 
Marv.  (Del.)  71,  40  Atl.  665,  denying  de  jure  officer's  right  to  salary 
while  oat  of  possession;  Izer  v.  State,  77  Md.  115,  26  Atl.  283,  where 
incumbent  had  acted  as  clerk  of  court  for  years;  Merchants'  Nat.  Bank 
V.  McKinney,  2  S.  D.  120,  48  N.  W.  845,  upholding  acts  of  county  com- 
missioners appointed  by  Gk)Ternor  pending  county's  organization; 
Fancher  v.  Steams,  61  Vt.  618, 18  Atl.  456,  upholding  judgment  rendered 
by  regularly  commissioned  justice,  though  ineligible;  Roche  v.  Jones,  87 
Va.  486, 12  S,  E.  965,  holding  temporary  town  officers  appointed  by  legis- 
lature incorporating  town  de  facto  officers;  dissenting  opinion  in  State 
V.  Cross,  44  W.  Va.  330,  29  S.  E.  532,  majority  denying  jurisdiction  of 
special  judge  where  record  fails  to  show  statutory  order  for  election. 

Distinguished  in  Ashley  v.  Board  of  Supervisors  of  Presque  Isle 
County,  60  Fed.  64,  65,  70,  8  C.  C.  A.  455,  where  county  was  organized 
with  but  one  township,  and,  after  issuing  bonds,  was  reorganized. 

De  facto  officers  defined,  and  drcomstances  under  which  law  upholds 
their  acts^  enumerated. 

Approved  in  In  re  Rochester  Sanitarium  &  Baths  Co.,  222  Fed.  28, 137 
C.  C.  A.  560,  holding  reop^ng  of  bankrupt  estate  and  appointment  of 
old  trustee,  although  erroneous,  created  latter  de  facto  officer;  Monahan 
V.  Lynch,  2  Alaska,  133,  upholding  appointment  of  poundmaster  by  town 
council,  though  members  of  it  not  legally  elected ;  Butler  v.  Phillips,  38 
Colo.  382,  12  Ann.  Oas.  204,  88  Pac.  481,  holding  acts  of  judicial  officer 
were  valid,  although  he  was  acting  under  an  unconstitutional  statute; 
Cardoza  v.  Baird,  30  App.  D.  C.  91,  upholding  act  of  school  board  in  dis- 
missing teacher;  Cleveland  etc.  Ry.  Co.  v.  Feight,  41  Ind.  App.  425,  84 
N.  £.  18,  upholding  acts  of  officers  of  de  facto  corporation  that  had 
attempted  consolidation;  Wendt  v.  Berry,  154  Ky.  593,  594,  Ann.  Oas. 
19150,  493,  45  L.  R.  A,  (N.  S.)  1101,  157  S.  W.  1118,  holding  officers 
holding  office  under  statute  subsequently  declared  unconstitutional  were 
de  facto  officers ;  State  v.  Poulin,  105  Me.  232,  233, 134  Am.  St.  Rep.  548, 
24  L.  R.  A.  (N.  S.)  408,  74  Atl.  122,  123,  holding  State  attorney, 
appointed  under  unconstitutional  statute,  was  still  de  facto  officer  until 
otherwise  declared;  Commonwealth  v.  Wotton,  201  Mass.  83,  87  N.  E. 
203,  holding  board  of  four  members  might  legally  perform  duties  of 
board  required  to  number  five ;  Patterson  v.  State,  92  Neb.  735, 139  N.  W. 
645,  holding  recovery  cannot  be  had  against  State  for  payment  of  money 
to  de  facto  officer;  Haskell  v.  Dutton,  65  Neb.  275,  91  N.  W.  395,  deputy 
county  clerk,  whose  appointment  is  not  in  writing  and  who  had  not  com- 
plied with  law  relative  to  official  bond  and  oath  is  a  de  facto  officer;  Lang 


]18  U.  S.  425-454       NOTES  ON  U.  S.  REPORTS.  572 

V.  Mayor  etc.  of  City  of  Bayonne,  74  N.  J.  L.  458,  122  Am.  St.  Rep.  391, 
12  Ann.  Oafl.  961,  15  L.  R.  A.  (N.  S.)  93,  68  Atl.  91,  holding  board  of 
police  commissioners,  although  created  under  unconstitutional  statute, 
were  de  facto  officers  and  could  discharge  member  of  department ;  Brink- 
erhoff  V.  Jersey  City,  64  N.  J.  L.  229,  46  Atl.  171,  holding  counsel 
appointed  by  four  members  of  finance  committee,  one  of  whom  was  later 
ousted  therefrom,  was  de  facto  counsel  entitled  to  salary;  Board  of 
Commrs.  of  Day  County  v.  State  of  Kansas,  19  Okl.  '402,  91  Pac.  710, 
holding  courts  will  take  judicial  notice  of  de  facto  county  seat  of  county; 
Morford  v.  Territory,  10  Okl.  745,  54  L.  R.  A.  513,  63  Pac.  960,  defendant 
guilty  of  perjury  for  false  testimony  given  in  prior  suit  before  judge 
who  did  not  possess  the  legal  qualifications  for  office;  Boesch  v.  Byrom, 
37  Tex.  Civ.  38,  83  S.  W.  19,  holding  persons  electfed  trustees  of  school 
district  were  de  facto  officers  even  though  residing  without  district; 
Purdin  v.  Washington  Nat.  Bldg.  etc.  Assn.,  41  Wash.  397,  83  Pac.  724, 
in  suit  to  recover  land  sold  for  taxes  levied  by  irrigation  district,  validity 
of  proceedings  taken  to  organize  the  district  cannot  be  attacked;  Ras- 
mussen  v.  Commissioners  Carbon  Co.,  8  Wyo.  292,  56  Pac.  1102,  holding 
de  jure  officer  excluded  from  county  office  may  on  winning  contest  re- 
cover salary  for  term,  though  paid  to  de  facto  officer  with  knowledge  of 
contest ;  Wright  v.  United  States,  158  U.  S.  239,  89  L.  Ed.  965,  15  Sup. 
Ct.  822,  where  oath  was  administered  by  iocompetent  person;  Contin- 
ental Trust  Co.  V.  Toledo  etc.  R.  R.  Co.,  82  Fed.  650,  persons  assuming 
to  act  as  corporation,  and  so  regarded  by  public,  are  de  facto  corporation 
if  laws  permit  incorporation ;  Leach  v.  People,  122  111.  428, 12  N.  £.  729, 
upholding  acts  of  reduced  number  of  supervisors  provided  for  by  invalid 
law;  State  v.  Miller,  111  Mo.  549,  20  S.  W.  244,  upholding  proceedings 
in  court  of  judge  who  failed  to  file  oath;  dissenting  opinion  in  Bowlby 
V.  Dover,  68  N.  J.  L.  419,  53  Atl.  708,  majority  holding  void  proceedings 
for  removal  of  chief  of  police  without  a  hearing  as  given  by  New  Jersey 
laws  of  1895. 

Distinc^uished  in  Flaucher  v.  Camden,  56  N.  J.  L.  247,  28  Atl.  83,  deny- 
ing validity  of  liquor  license  issued  by  commissioners  holding  office  under 
invalid  law. 

De  facto  officers.    Note,  140  Am.  St.  Rep.  171,  182,  185. 

Public  officer  elected  or  appointed  under  unconstitutional  statute  aa 
officer  de  facto.    Note,  12  Ann.  Olui.  966. 

Munlclpallt7*s  Invalid  bond  issae  cannot  be  ratified  without  popular 
vote  after  Constitution  adopted,  so  requiring. 

Approved  in  Farmers'  Loan  etc.  Co.  v.  Sioux  Falls,  131  Fed.  912,  after 
adoption  of  constitutional  amendment  requiring  majority  vote  of  elec- 
tors present  and  voting  to  authorize  municipal  indebtedness,  bonds  could 


573  NORTON  v.  SHELBY  COUNTY.    118  U.  S.  425-454 

not  be  issued  on  vote  taken  before  the  amendment  nnder  law  providing 
majority  of  electors  should  be  determined  by  vote  cast  for  mayor  at  last 
preceding  election;  Green  Co.  v.  Shortell,  116  Ky.  134,  75  S.  W.  257,  fact 
that  county  paid  interest  on  bonds  does  not  estop  it  from  showing  their 
invalidity ;  Bloomfield  v.  Charter  Oak  Bank,  121  U.  S.  136,  30  L.  Ed.  929, 
7  Sup.  Ct.  872,  and  Westerly  Waterworks  Co.  v.  Town  of  Westerly,  80 
Fed.  621,  both  holding  invalid  town  contract  cannot  be  validated  at  town 
meeting,  without  requisite  notice;  Norton  v.  Taxing  Dist.  of  Brownsville, 
36  Fed.  102,  holding  act  authorizing  bond  issue  ui)on  majority  vote  abro- 
gated by  said  Constitution. 

Mnnlcipallty'B  invalid  T)0iid8  cannot  be  ratified  "by  lens  wam'ber  of  Judges 
than  necessary  to  iasnance. 

Approved  in  Doon  Twp.  v.  Cummins,  142  U.  S.  376,  85  L.  Ed.  1048, 
12  Sup.  Ct.  223,  and  Laporte  v.  Gamewell  etc.  Tel.  Co.,  146  Ind.  476,  58 
Am.  St.  Bep.  366,  85  L.  B.  A.  690,  45  N.  E.  591,  both  denying  municipal 
corporation's  power  to  ratify  contract  increasing  debt  beyond  constitu- 
tional limit;  Mercer  County  v.  Provident  Life  etc.  Co.,  72  Fed.  637,  19 
C.  C.  A.  44,  Board  of  Commrs.  of  Oxford  County  v.  Union  Bank,  96  Fed. 
298,  37  C.  C.  A.  493,  Union  Bank  v.  Commissioners  of  Town  of  Oxford, 
119  N.  C.  230,  25  S.  E.  970,  and  Board  of  Commrs.  of  Buncombe  County 
V.  Payne,  123  N.  C.  489,  31  S.  E.  712,  all  holding  interest  payments  do 
not  validate  void  bonds ;  Municipal  Security  Co.  v.  Baker  County,  33  Or. 
353,  54  Pac.  178,  payment  of  county  warrants,  issued  for  unlawful  claims, 
does  not  validate  similar  warrants. 

Distinguished  in  Capital  Bank  v.  School  Dist.  85,  6  Dak.  Ter.  255,  42 
N.  W.  776,  arguendo. 

Ratification    by    public    corporation    of   invalid    contract.    Note, 
L.  B.  A.  1915A,  1025,  1026,  1029, 1082,  1038, 1088,  1040. 

Municipality  may  T)e  required  to  surrender  or  pay  for  corporate  stock 
acquired  for  invalid  bonds.         ' 

Distinguished  in  Gillette-Herzog  Mfg.  Co.  v.  Canyon  County,  85  Fed. 
398,  where  contract  for  bridge  exceeded  constitutional  limit  on  debt 
capacity. 

Municipal  bonds  in  the  hands  of  bona  fide  holders.    Note,  51  Am. 
St.  Rep.  824,  826. 

Municipal  bonds  and  defenses  thereto.    Note,  98  Am.  Dec.  681. 
Right  of  ministerial  officer  to  question  validity  of  statute.    Note, 
Ann.  Oas.  1912D,  154. 

Miscellaneous.  Cited  in  Reed  v.  Weule,  176  Fed.  663, 100  C.  C.  A.  212, 
holding  purchaser  of  ship,  using  rented  chronometer,  will  be  deemed  to 
have  ratified  existing  lease. 
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118  V.  8.  455-467,  SO  Ii.  Ed.  237,  6  Sup.  Ct.  1114,  MOSOAITS  I/>niSIANA 
ETC.  8.  8.  CO.  Y.  LOXnSIANA. 

Operation  of  qnarantiiie  law,  alleged  to  iavade  Federal  autlioiity,  wUl 
be  examined. 

Approved  in  Compagnie  Francaise  v.  State  Board  of  Health,  186  U.  S. 
392,  46  L.  Ed.  1216,  22  Sup.  Ct.^  816,  upholding  La.  Acts  of  1898,  No.  192, 
under  which  French  steamship  prohibited  from  landing  passengers  at 
New  Orleans  because  of  infectious  diseases  at  latter  place ;  Consolidated 
Coal  Co.  V.  Illinois,  185  U.  S.  207,  46  L.  Ed.  876,  22  Sup.  Ct.  617,  uphold- 
ing 111.  Acf  1879,  §  11,  amended  1897,  authorizing  inspection  of  mines  by 
State  mine  inspectors  having  discretion  as  to  number  of  visits,  and  pro- 
viding fees;  City  of  New  Orleans  v.  Sam  Kee,  107  La.  764,  31  South. 
1014,  upholding  New  Orleans  ordinance  imposing  inspection  fee  of 
twenty-five  cents  per  visit  to  laundries  and  public  washhouses;  Norfolk 
V.  Flynn,  101  Va.  478,  44  S.  E.  719,  upholding  Norfolk  City  Code,  §  344, 
c.  43,  requiring  milk  venders  within  city  to  pay  fifty  cents  per  cow,  and 
two  dollars  per  milk-stand,  to  cover  inspector's  salary;  Collins  v.  New 
Hampshire,  171  U.  S.  34,  48  L.  Ed.  61,  18  Sup.  Ct.  769,  annulling  State 
law  prohibiting  sale  of  oleomargarine  not  colored  pink;  Western  Union 
Tel.  Co.  V.  Mayor  of  New  York,  38  Fed.  555,  8  L.  E.  A.  452,  where  law 
required  telegraph  wires  to  be  placed  underground ;  Ouachita  Packet  Co. 
▼.  Aiken,  121  U.  S.  448,  80  L.  Ed.  978,  7  Sup.  Ct.  909,  arguendo. 

Qaarantlne  fees  cbaxged  under  Louisiana  act  of  1882  axe  not  tonnage 


Approved  in  Chicago  etc.  Ry.  Co.  v.  Illinois,  200  U.  S.  585,  50  L.  Ed. 
606,  26  Sup.  Ct.  341,  constitutional  rights  of  railroad  company  not  in- 
vaded by  requiring  it  to  remove  and  rebuild  bridge  and  culvert  made 
necessary  by  the  widening  and  deepening  of  channel  by  drainage  com- 
mission acting  under  State  law;  Louisville  v.  Wehmhoff,  116  Ky.  830,  76 
S.  W.  881,  statute  against  gambling  which  prohibited  telegraph  company 
from  furnishing  poolrooms  with  communications  concerning  horse-races 
proper  exercise  of  xx)lice  power;  Commonwealth  v.  Strauss,  191  Mass. 
555,  78  N.  E.  139,  upholding  statute  prohibiting  seller  of  goods  from 
imposing  condition  that  buyer  shall  not  sell  or  deal  in  goods  of  other  per- 
sons; St.  Louis  V.  Grafeman  Dairy  Co.,  190  Mo.  504,  89  S.  W.  620,  ordi- 
nance requiring  venders  of  milk  to  register  and  pay  registration  fee  of 
one  dollar  does  not  impose  tax,  but  merely  an  inspection  fee;  Ferrari  v. 
Board  of  Health,  24  Fla.  413,  5  Sout^i.  4  (see  dissenting  opinion  in  24 
Fla.  415,  5  South.  5),  upholding  defendant's  right  to  impose  reasonable 
oliarere  not  based  on  ship's  tonnage;  Chicago  etc.  Coal  Co.  v.  People,  181 
m.  275,  54  N.  E.  962,  upholding  mine  inspection  law  imposing  inspection 
fee  on  mine  owners. 
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Constitutionality  of  laws  charging  expense  of  police  regulations  on 
business  regulated.    Note;  16  L.  B.  A.  381. 

Police  powers  exercised  so  as  to  trespass  upon  Federal  authority  ara 
Invalid. 

Approved  in  Gulf  etc.  Ry.  Co.  v.  Hefley,  168  U.  S.  105,  89  L.  Ed.  913, 
15  Sup.  Ct.  804,  where  Federal  and  State  statutes  cover  same  ground; 
Western  Union  Tel.  Co.  v.  Mayor  of  New  York,  38  Fed.  555,  8  L.  R.  A. 
452,  upholding  law  requiring  telegraph  wires  in  certain  cities  to  be 
placed  underground;  Leovy  v.  United  States,  92  Fed.  349,  34  C.  C.  A. 
392,  police  power  does  not  authorize  closing  navigable  water;  dissenting 
opinion  in  Austin  v.  Tennessee,  179  U.  S.  376,  45  L.  Ed.  239,  21  Sup.  Ct. 
145,  majority  upholding  Tenn.  Acts  1897,  c.  30,  making  misdemeanor 
punishable  by  fine  to  sell  or  import  for  sale  or  distribution  cigarettes  or 
cigarette  paper. 

Distinguished  in  Mugler  v.  Kansas,  123  U.  S.  664,  31  L.  Ed.  211,  8  Sup. 
Ct.  298,  upholding  State  law  prohibiting  manufacture  of  liquors,  though 
breweries  thereby  rendered  worthless ;  St.  Louis  etc.  'Ry.  Co.  v.  Smith, 
20  Tex.  Civ.  459,  49  S.  W.  631,  upholding  Rev.  Stats.  1895,  tit.  102,  giving 
livestock  sanitary  commission  authority  to  prohibit  imi)ortation  of  cattle 
from  infected  States. 

Congressional  act  of  1799  recognizes  State  guarantine  laws  and  tbelr 
validity. 

Approved  in  Bartlett  v.  Lockwood,  160  U.  S.  361,  40  L.  Ed.  457,  16 
Sup.  Ct.  335,  upholding  State's  right  to  require  disinfecting  of  imported 
rags ;  State  v.  Fiilker,  43  Kan.  246,  7  L.  R.  A.  187,  22  Pac.  1024,  uphold- 
ing law  prohibiting  liquor  sales,  even  as  to  original  packages  from  other 
States;  Bagg  v.  Wilmington  etc.  R.  R.  Co.,  109  N.  C.  282,  26  Am.  St. 
Rep.  572, 14  L.  R.  A.  597, 14  S.  £.  80,  arguendo. 

Distinguished  in  Ex  parte  0  'Donovan,  24  Fla.  291,  4  South.  794,  hold- 
ing such  recognition  does  not  justify  unreasonable  delay. 

State  quarantine  are  like  pilot  laws,  valid  until  displaced  by  action  of 
Oongress. 

Approved  in  Wilmington  Transp.  Co.  v.  Railroad  Commission,  236 
U.  S.  154,  59  L.  Ed.  516,  35  Sup.  Ct.  276,  holding  State  may  prescribe 
rates  to  be  charged  by  steamship  company  operating  between  two  ports 
in  State;  Simpson  v.  Shepard,  230  U.  S.  406,  Ann.  Oas.  1916A,  18,  48 
L.  R.  A.  (N.  S.)  1151,  57  L.  Ed.  1544,  33  Sup.  Ct.  729,  holding  State  can- 
not fix  intrastate  railroad  rates  so  low  as  to  be  confiscatory;  Michigan 
Central  R.  R.  Co.  v.  Vreeland,  227  U.  S.  67,  Ann.  Oas.  19140,  176,  57 
L.  Ed.  420,  33  Sup.  Ct.  1&2,  holding  right  of  action  for  injury  under  Fed- 
eral Liability  Act  did  not  survive  injured  party;  Northern  Pacific  Ry. 
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Co.  V.  Washington,  222  U.  S.  377,  56  L.  Ed.  239,  32  Sup.  Ct.  160,  holding 
State  had  no  power  to  regulate  hours  of  lahor  of  railway  employees; 
Western  Union  Tel.  Co.  v.  Kansas,  216  U.  S.  26,  54  L.  Ed.  865,  30  Sup. 
Ct.  190,  refusing  to  allow  ''charter  fee"  tax  on  business  of  foreign  tele- 
graph company;  KeUer  v.  United  States,  213  U.  S.  147,  63  L.  Ed.  740,  29 
Sup.  Ct.  470,  holding  Congress  had  no  jwwer  to  pass  law  making  it  crimi- 
nal to  harbor  women  for  prostitution  within  three  years  after  arrival; 
Reid  V.  Colorado,  187  U.  S.  147,  47  L.  Ed.  114,  23  Sup.  Ct.  96,  upholding 
Colo.  Sess.  Laws  1885,  p.  335,  prohibiting  importation  of  cattle  from 
south  of  thirty-six  degrees  north  latitude  during  certain  months  unless 
accompanied  by  certificate;  Campagne  Francaise  v.  State  Board  of 
Health,  186  U.  S.  387,  389,  46  L.  Ed.  1214,  1216,  22  Sup.  Ct.  815,  uphold- 
ing La.  Acts  1898,  No.  192,  under  which  French  steamer  was  prevented 
from  landing  passengers  in  New  Orleans,  an  infected  port;  Smith  v.  St. 
Louis  &  Southwestern  R.  R.  Co.,  181  U.  S.  256,  46  L.  Ed.  850,  21  Sup. 
Ct.  606,  upholding  quarantine  regulations  established  by  Governor  of 
Texas  on  advice  of  livestock  sanitary  commission  prohibiting  importa- 
tion of  Louisiana  cattle  for  five  months;  Louisiana  v.  Texas,  176  U.  S. 
21,  44  L.  Ed.  356,  20  Sup.  Ct.  258,  holding  controversy  between  States 
not  raised  by  maladministration  of  laws  of  Texas  whereby  health  officer 
places  embargo  on  interstate  commerce  with  Louisiana;  The  Athinai, 
230  Fed.  1018,  holding  State  had  no  power  to  prescribe  lien  against  ship 
enforceable  in  admiralty;  Kelley.v.  Great  Northern  Ry.  Co.,  152  Fed. 
218,  upholding  right  of  Congress  to  pass  Employers'  Liability  Act;  In  re 
Higgins,  97  Fed.  776,  holding  Bankruptcy  Act  1898,  §  67c,  providing  that 
bankruptcy  dissolves  lien  created  by  suit  begun  within  four  months 
before  petition,  means  branch  of  suit  securing  lien;  State  v.  McCarty, 
5  Ala.  App.  217,  59  South.  544,  upholding  powers  of  State  sanitary  live- 
stock board;  State  v.  United  States  Express  Co.,  164  Iowa,  135,  145 
N.  W.  459,  upholding  Webb-Kenyon  Act,  prohibiting  importation  of 
intoxicating  liquor;  Southern  Ry.  Co.  v.  Railroad  Com.,*  179  Ind.  39, 
100  N.  E.  342,  upholding  State  law  requiring  grabholds  on  railroad  cars; 
Ex  parte  Gardner,  84  Kan.  271,  33  L.  B.  A.  (N.  S.)  966,  113  Pac.  1056, 
refusing  to  uphold  statute  requiring  railroad  company  to  transport 
national  guardsman  at  one  cent  per  mile;  City  of  New  Orleans  v.  Cos- 
grove,  129  La.  687,  56  South.  639,  holding  tax  levied  on  steam  boiler  en- 
gineers unconstitutional  and  void;  New  Orleans  etc.  R.  Co.  v.  Town  of 
Vidalia,  117  La.  574,  42  South.  143,  upholding  ordinance  of  town  extend- 
ing its  boundaries;  State  v.  Harper,  48  Mont.  466,  Ann.  Oas.  1916D,  1017, 
51  L.  B.  A.  (N.  S.)  157, 138  Pac.  499,  holding  State  had  no  power  to  pro- 
hibit importation  of  woman  for  immoral  purpose;  Commonwealth  v. 
Breakwater  Co.,  214  Mass.  13,  100  N.  E.  1036,  holding  act  requiring 
inspection  of  steam  boilers  included  engines  used  in  loading  and  unload- 
ing cargo;  Commonwealth  v.  People's  Express  Co.,  201  Mass.  578,  131 
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Am.  St.  Rep.  416,  88  N.  E.  426,  refusing  to  uphold  statute  requiring  per- 
mit for  carriers  to  carry  intoxicating  liquors  into  city;  Sells  v.  Atchison 
etc.  Ry.  Co.,  266  Mo.  179,  181  S.  W.  112,  holding  action  for  injury  to 
railroad  track-walker  must  be  brought  under  Federal  Liability  Act; 
State  V.  Chicago  etc.  R.  Co.,  239  Mo.  306,  143  S.  W.  819,  upholding  law 
requiring  railroad  to  run  train  on  Sunday;  St.  Louis  Gunning  Advertise- 
ment Co.  V.  City  of  St.  Louis,  235  Mo.  160, 137  S.  W.  947,  upholding  law 
regulating  height  of  billboards ;  Delaware  etc.  R.  Co.  v.  Board  of  Public 
UtiUty  Commrs.,  83  N.  J.  L.  216,  84  Atl.  704,  upholding  right  of  State 
to  require  railroads  to  furnish  drinking  cups  to  passengers;  Morris- 
Scarboro-Moffitt  Co.  v.  Southern  Exp.  Co.,  146  N.  C.  172,  15  L.  R.  A. 
(N.  S.)  983,  59  S.  E.  669,  upholding  State  law  requiring  railroad  to 
adjust  claims  within  ninety  days ;  Jensen  v.  Southern  Pac.  Co.,  215  N.  Y. 
521,  Ann.  Oaa.  1916B,  276,  L.  R.  A.  1916A,  403, 109  N.  E.  601, 9  N.  C.  C.  A. 
294,  sustaining  workmen's  compensation  law  of  State  of  New  York; 
Stine  V.  Lewis,  33  Okl.  620,  127  Pac.  401,  upholding  law  of  State  re- 
quiring dipping  of  cattle;  Hewitt  v.  State,  74  Tex.  Cr.  51,  167  S.  W.  43, 
holding  State  could  punish  for  bringing  girl  into  State  for  purpose  of 
prostitution-;. Southern  Ry.  Co.  v.  Howard,  1  Tenn.  Civ.  610,  and  Thomp- 
son V.  Wabash  Ry.  Co.,  262  Mo.  481,  171  S.  W.  367,  both  holding  fire- 
man injured  while  working  on  train  running  from  one  State  to  another 
must  bring  action  under  Federal  Liability  Act;  State  v.  Northern 
Express  Co.,  76  Wash.  644,  136  Pac.  1163,  refusing  to  sustain  State  tax 
on  business  of  railroad;  State  v.  Northern  Pac.  Ry.  Co.,  53  Wash.  676, 
17  Ann.  Gas.  1013,  102  Pac.  877,  upholding  conviction  for  violation  of 
Hours  of  Labor  Act ;  Jennings  v.  Big  Sandy  &  C.  R.  Co.,  61  W.  Va.  667, 
57  S.  E.  273,  refusing  to  uphold  State  railroad  regulations  as  applied  to 
interstate  carriers;  Ouachita  Packet  Co.  v.  Aiken,  121  U.  S.  447,  30 
L.  Ed.  977,  7  Sup.  Ct.  909,  upholding  reasonable  wharfage  charges,  under 
State  law,  based  on  ship's  tonnage;  Charlotte  etc.  R.  R.  Co.  v.  Gibbes, 
142  U.  S.  395,  85  L.  Ed.  1055,  12  Sup.  Ct.  257,  upholding  law  requiring 
payment  by  railroads  of  State  railroad  commission's  expenses;  Gulf  etc. 
Ry.  Co.  V.  Hefley,  158  U.  S.  104,  89  L.  Ed.  912,  15  Sup.  Ct.  804,  Federal 
statute  overrides  State's;  Louisville  etc.  R.  R.  Co.  v.  Baldwin,  85  Ala. 
627,  5  South.  312,  7  L.  R.  A.  271  (see  dissenting  opinion  in  85  Ala.  623, 
5  South.  315,  7  L.  R.  A.  269),  upholding  statute  requiring  examination 
of  employees'  eyes  at  railroad's  expense;  Train  v.  Boston  Disinfecting 
Co.,  144  Mass.  531,  59  Am.  Rep.  116, 11  N.  E.  936,  upholding  health  regu- 
lation requiring  disinfection  of  rags  from  foreign  port;  Hennington  v. 
Georgia,  163  U.  S.  314,  41  L.  Ed.  172,  16  Sup.  Ct.  1091,  and  State  v. 
Southern  Ry.  Co.,  119  N.  C.  820,  56  Am.  St.  Rep.  690,  25  S.  E.  862,  both 
upholding  law  forbidding  Sunday  freight  trains;  New  York  etc.  R.  R. 
Co.  V.  New  York,  165  U.  S.  631,  41  L.  Ed.  854,  17  Sup.  Ct.  419,  uphold- 
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ing  State  law  regulating  heating  of  steam  cars ;  Lake  Shore  etc.  Ry.  Co. 
V.  Ohio,  173  U.  S.  298,  43  L.  Ed.  707,  19  Sup.  Ct.  470,  upholding  State 
law  requiring  trains  to  stop  at  towns  of  certain  population;  City  of 
Norwalk,  55  Fed.  107,  upholding  State  statute  giving  damages  for  death 
by  negligent  collision  on  navigable  waters ;  Peirce  v.  Van  Dusen,  78  Fed. 
699,  24  C.  C.  A.  280,  upholding  law  against  railroad  contract  restricting 
liability  to  employees,  etc. ;  Harmon  v.  Chicago,  140  111.  395,  29  N.  E.  739, 
upholding  ordinance  exacting  license  from  tugs  in  Chicago  River;  Jamie- 
son  V.  Indiana  National  Gas  etc.  Co.,  128  Ind.  573,  12  L.  R.  A.  658,  2S 
N.  E.  82,  upholding  law  regulating  natural  gas  because  of  local  character- 
istics; State  V.  Fulker,  43  Kan.  241,  7  L.  R.  A.  185,  22  Pac.  1022,  hold- 
ing imported  liquor,  even  in  original  packages,  subject  to  State  prohibi- 
tory law;  Burrows  v.  Delta  Transp.  Co.,  106  Mich.  594,  29  L.  R.  A.  472, 
64  N.  W.  505,  upholding  State  law  requiring  use  of  fire-screens  on  steam- 
ships not  in  conflict  with  congressional  law;  BuUard  v.  Northern  Pac» 
H.  R.  Co.,  10  Mont.  180,  11  L.  R.  A.  250,  25  Pac.  122,  upholding  congres- 
sional interstate  commerce  law,  though  incidentally  making  prior  con- 
tracts unenforceable ;  Waterbury  v.  Newton,  50  N.  J.  L.  539, 14  Atl.  607, 
upholding  law  regulating  sale  of  oleomargarine;  Bagg  v.. Wilmington 
etc.  R.  R.  Co.,  109  N.  C.  281,  26  Am.  St.  Rep.  571,  14  L.  R.  A.  597,  14 
S.  E.  80,  upholding  law  requiring  railroads  to  ship  freight  within  five 
days;  Western  Union  Tel.  Co.  v.  Mellon,  100  Tenn.  434,  45  S.  W.  444, 
interstate  telegraph  company  is  net,  merely  as  such,  exempt  from  liabil- 
ity for  negligence ;  St.  Louis  etc.  Ry.  v.  Smith,  20  Tex.  Chr.  App.  451,  4^ 
S.  W.  631,  upholding  law  authorizing  exclusion  of  cattle  from  State 
where  disease  exists;  dissenting  opinion  in  Hutton  v.  Webb,  124  N.  C. 
753,  33  S.  E.  170,  majority  denying  State's  right  to  collect  duties  on 
navigable  water-way  for  bridge  construction. 

Distinguished  in  Leisy  v.  Hardin,  135  U.  S.  120,  34  L.  Ed.  136, 10  Sup. 
Ct.  688  (see  dissenting  opinion  in  135  U.  S.  154,  34  L.  Ed.  148,  10  Sup. 
Ct.  700),  annulling  State  liquor  prohibitory  law  as  to  sales  in  original 
packages  from  other  States;  Coyington  etc.  Bridge  Co.  v.  Kentucky,  154 
U.  S.  211,  38  L.  Ed.  966,  14  Sup.  Ct.  1089,  where  law  is  national,  not 
local,  in  character;  Addyston  etc.  Steel  Co.  v.  United  States,  175  U.  S. 
231,  44  L.  Ed.  144,  20  Sup.  Ct.  103,  where  contract  restrained  exchange 
between  States  of  specific  articles. 

Quarantine  and  health  laws  and  regulations.    Note,  47  Am.  St.  Rep. 

538,  549. 
Constitutionality    of    State    regulations    of    interstate    commerce. 

Note,  27  Am.  St.  Rep.  567. 
Quarantine  regulations.    Note,  26  L.  R.  A.  484,  488. 

Prohibition  afi^ainst  preference  to  one  port  applies  to  Congress,  not  to 
State  quarantine  law. 
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Approved  in  Johnson  v.  Chicago  etc.  Elevator  Ca,  119  U.  S.  400,  30 
L.  Ed.  451,  7  Sup.  Ct.  260,  following  rule. 

Police  r^ulation  of  electric  companies.    Note,  81  L.  R.  A.  806. 

Corporate  taxation  and  the  commerce  clause.    Note,  60  L.  B.  A.  694. 

Regulating  sale  of  intoxicants  on  vessels  engaged  in  interstate  com- 
merce.   Note,  1  L.  R.  A.  (N.  S.)  639. 

Constitutional  questions  raised  by  the  enactment  of  compulsory 
Workmen 's  Compensation  Acts  based  upon  State  insurance  funds, 
and  compensation  acts  modeled  after  the  British  Act  of  1906. 
^  Note,  10  N.  0.  0.  A.  22. 

118  XT.  8.  468-606,  80  Ii.  Ed.  134,  6  Sup.  Ot.  1160,  THE  CITT  OF  NORWIOH. 

District  Court  may  appraise  to  fix  owner's  limited  liability,  after  stipu- 
lator's appraisement. 

Approved  in  The  Twilight,  138  Fed.  1006,  where  dispute  as  to  value, 
amount  of  stipulation  for  release  of  libeled  vessel  will  be  fixed  at  high- 
est amount  subject  to  right  of  claimant  to  prove  value  to  which  libel- 
ant's recovery  limited;  The  Doris  Eckhoff,  30  Fed.  142,  reaffirming  rule; 
In  re  Morrison,  147  U.  S.  34,  36,  36,  37  L.  Ed,  68,  13  Sup.  Ct.  253,  254, 
ex  parte  appraisement  and  stipulation  give  jurisdiction  to  District  Court, 
which  may  afterward  require  new  stipulation ;  The  Rose  Culkin,  52  Fed. 
331,  332,  333,  giving  of  stipulation  for  ship's  value  does  not  fix  liability 
or  prevent  subsequent  surrender  of  ship. 

Distinguished  in  Ex  parte  Phenix  Ins.  Co.,  118  U.  S.  624,  30  L.  Ed.  280, 
7  Sup.  Ct.  31,  denying  District  Court's  jurisdiction  of  limited  liability 
petition  where  damage  caused  was  on  land. 

Ship  owner's  liability  is  limited  by  act  of  1851  to  value  of  ship  and 
earned  fteight  at  end  of  voyage. 

Approved  in  Hoffield  v.  United  States,  186  U.  S.  276,  277,  46  L.  Ed. 
1163,  22  Sup.  Ct.  929,  holding  purchaser  of  original  rights  of  entrjrman 
at  execution  sale  is  not  an  assign  within  act  of  June  16, 1880,  allowing  re- 
payment where  entry  erroneously  allowed ;  The  Rochester,  230  Fed.  ^20, 
holding  right  to  limitation  extends  also  to  liability  for  torts;  Monon- 
gahela  River  Consol.  Coal  etc.  Co.  v.  Hurst,  200  Fed.  714,  715,  119 
C.  C.  A.  127,  holding  owner  may  institute  proceedings  to  limit  liability 
after  judgment  for  damages  has  been  obtained  against  him;  The  City 
of  Boston,  159  Fed.  263,  holding  claimant  bound  by  conclusion  even 
though  not  present  at  proceeding  to  limit  liability;  Pacific  Coast  Co.  v. 
Reynolds,  114  Fed.  880,  881,  882,  52  C.  C.  A.  497,  holding  ship  owner 
to  claim  statutory  limitation  of  liability  where  ship  strands  before  end 
of  voyage  must  pay  vessel's  value  on  rocks  which  includes  freight 
earned;  Brinson  &  Kramer  v.  Norfolk  etc.  Ry.  Co.,  169  N.  C.  428,  86  S.  E. 


nS  U.  S.  468-606       NOTES  ON  U.  S.  REPORTS.  680 

373,  holding  owner  seeking  limitation  of  liability  must  show  he  famished 
seaworthy  vessel;  The  Scotland,  118  U.  S.  618,  80  L.  Ed.  155,  6  Sup.  Ct. 
1175,  following  rule;  In  re  Meyer,  74  Fed.  897,  as  to  owner  without 
knowledge  of  improper  deviation  from  intended  voyage;  The  Great 
Western,  118  U.  S.  525,  30  L.  Ed.  158,  6  Sup.  Ct  1173,  though  ship's  loss 
be  due  to  negligence  unconnected  with  collision;  The  Anna,  47  Fed.  527, 
where  ship  sunk  in  shallow  water  was  afterward  brought  to  port;  The 
Diles  Loring,  48  Fed.  472,  liability  is  fixed  by  ship's  condemnation  and 
sale  during  voyage ;  The  Battler,  58  Fed.  704,  denying  interest  on  value 
of  surrendered  ship ;  The  Rose  Culkin,  52  Fed.  332,  arguendo. 

Distinguished  in  (jokey  v.  Fort,  44  Fed.  365,  liability  incurred  on  prior 
voyage  is  not  limited  to  value  of  wreck  on  subsequent  voyage. 

Limitation  of  vessel  owner's  liability.    Note,  Ann.  Gas.  1913D,  1231, 
1236. 

Rules  for  adjusting  general  average  between  ship  and  cargo.    Note, 
24  E.  R.  C.  617. 

Ship  owner's  llahillty,  If  vessel  Is  wrecked,  Is  not  to  be  Increased  by 
Increased  value  dae  to  her  salvage. 

Approved  in  The  Defender,  214  Fed.  318,  holding  owner's  interest 
must  be  same  at  time  of  filing  of  petition  as  when  collision  occurred; 
Boston  Marine  Ins.  Co.  v.  Metropolitan  Redwood  Lumber  Co.,  197  Fed. 
712, 117  C.  C.  A.  97,  holding  cost  of  salvage  must  be  deducted  from  value 
of  ship;, The  Pine  Forest,  129  Fed.  705, 1  L.  R.  A.  (N.  S.)  873,  64  C.  C.  A. 
228,  where  owners  of  tug  at  fault  also  owned  vessels  which  brought 
injured  barge  to  port,  having  performed  the  service  before  beginning 
limited  liability  proceedings,  no  compensation  for  salvage  service  could 
be  claimed ;  The  Abbie  C^  Stubbs,  28  Fed.  720,  The  Doris  Eckhoff,  30 
Fed.  141,  and  The  Anna,  47  Fed.  628,  all  holding  expense  of  raising  or 
repairing  vessel  should  be  deducted  from  its  value,  in  fixing  liability. 

Only  freight  actually  earned  is  to  be  considered  In  fixing  dilp  owners 
liability. 

Approved  in  The  Scotland,  118  U.  S.  518,  30  L.  Ed.  155,  6  Sup.  Ct. 
1175,  and  The  Abbie  C.  Stubbs,  28  Fed.  720,  following  rule;  In  re  La 
Bourgogne,  117  Fed.  265,  266,  holding  * 'freight  pending"  in  Rev.  Stats., 
§  §  4283,  4284,  means  freight  earned,  and  vessel  wrecked  before  voyage 
completed,  though  fare  paid  in  advance,  earns  no  freight. 

Insurance  is  not  part  of  owneir's  Interest  In  estimating  TSlne  under 
limited  Uabllily  act 

Approved  in  Deslions  v.  La  Compagnie  Generale  Transatlantique,  210 
U.  S.  120,  52  L.  Ed.  985,  28  Sup.  Ct.  664,  holding  subsidy  paid  to  steam- 
ship company  by  French  government  is  not  part  of  value  of  ship;  Farm- 
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ers '  LoMi  &  T.  Co.  y.  Penn  Plate  Glass  Co.,  186  U.  S.  463,  46  L.  Ed.  1245, 
22  Sup.  Ct.  849,  holding  purchaser  of  mortgaged  property  not  bound  to 
insure  for  benefit  of  mortgagee,  though  mortgagor  bound  and  purchaser 
impliedly  agreed  to  indemnify;  A.  M.  Bright  Grocery  Co.  v.  Lindsey,  225 
Fed.  261,  holding  lien  for  supplies  furnished  does  not  attach  to  insurance 
recovered  on  destroyed  vessel;  The  Pere  Marquette  18,  203  Fed.  132, 
holding  recovery  of  insurance  does  not  remove  right  to  limit  liability; 
In  re  Knickerbocker  Steamboat  Co.,  136  Fed.  969,  in  proceeding  to  limit 
liability,  interrogatories  annexed  to  answer  directed  to  discovery  of 
assets  of  petitioner  inadmissible;  In  re  West  Norfolk  Lumber  Co.,  112 
Fed.  763,  764,  holding  insurance  policies  assigned  to  bank  as  security 
for  loans  belonged  to  bank  and  not  to  bankrupt  debtor  as  part  of  lat- 
ter's  property;  The  Longfellow,  104  Fed.  363,  46  C.  C.  A.  379,  holding 
owners  of  river  steamer,  holding  her  a  day  for  fog  to  clear,  providing 
competent  crew,  pilot  and  tug,  not  liable  for  collision  within  Rev.  Stats., 
§  3283 ;  Imperial  Elevator  Co.  v.  Bennett,  127  Minn.  261,  149  N.  W.  374, 
holding  holder  of  mechanic's  lien  on  property  cannot  claim  interest  in 
insurance  money;  The  Scotland,  118  U.  S.  618,  80  L.  Ed.  155,  6  Sup.  Ct. 
1176,  The  Great  Western,  118  U.  S.  626,  80  L.  Ed.  158,  6  Sup.  Ct.  1173, 
Butler  V.  Boston  S.  S.  Co.,  130  U.  S.  668,  82  L.  Ed.  1025,  9  Sup.  Ct.  619, 
and  The  Rapid  Transit,  52  Fed.  322,  all  following  rule ;  The  Bristol,  29 
Fed.  872,  ship  owner's  Ownership  of  cargo  therein  does  not  affect  dam- 
ages in  collision  by  mutual  fault;  Gokey  v.  Fort,  44  Fed.  366,  applying 
maritime  law  in  holding  liability  for  repairs  preceding  collision,  unlim- 
ited; Northern  Trust  Co.  v.  Snyder,  76  Fed.  38,  22  C.  C.  A.  47,  lessor's 
lien  for  rent  on  machinery  in  lessee's  possession  does  not  carry  right  to 
machinery. 

Distinguished  in  The  Conveyor,  147  Fed.  691,  liens  for  seamen's  wages 
enforceable  against  insurance  money;  O'Brien  v.  Miller,  168  U.  S.  303, 
304,  306,  42  L.  Ed.  475,  476,  18  Sup.  Ct.  146, 147,  and  Miller  v.  O'Brien, 
69  Fed.  623,  both  holding  bottomry  bond  covers  damages  received  for 
injury  to  ship;  The  Belgenland,  36  Fed.  607,  allowing  expense  of  protest 
in  foreign  port,  as  items  of  damage,  caused  by  collision. 

Act  of  1861  applies  whether  actioii  be  In  rem  or  personam,  irrrespectiye 
of  subsequent  repair  of  ship. 

Denied  in  dissenting  opinion  in  The  Great  Western,  118. U.  S.  636, 
80  L.  Ed.  151,  6  Sup.  Ct.  1168,  majority  following  rule. 

Surrender  of  ship  to  underwriters  does  not  deprive  owner  of  benefit 
of  act  of  1851. 

Approved  in'  The  Mauch  Chunk,  139  Fed.  763,  where  in  collision  both 
vessels  at  fault,  claim  of  owner  on  behalf  of  insurer  subordinate  to 
claims  of  third  persons;  The  St.  Johns,  101  Fed.  477,  holding  insurer's 
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claim  for  subrogation^  having  paid  policy  on  lost  vessel,  subordinate  to 
claims  of  those  suffering  from  collision  with  lost  vessel;  The  Bristol,  29 
Fed.  875,  intervening  underwriters  who  pay  insurance  to  owner  of  ship 
in  collision  by  mutual  fault  occupy  owner's  position. 

Liability  of  ship  owner  for  collision  due  to  negligence  of  qualified 
pilot.    Note,  19  £.  B.  C.  219. 

Miscellaneous.  Cited  in  The  Battler,  67  Fed.  253,  claimants  against 
ship  owner  share  ratably  in  proceeds  of  ship,  regardless  of  priority  in- 
filing  claims ;  Louisville  etc.  Ry.  Co.  v.  Miller,  141  Ind.  663,  37  N.  E.  352, 
erroneously. 

118  XT.  8.  507-520,  30  L.  Ed.  163,  6  Sup.  Ct.  1174,  THE  SCOTIaAND. 
Infmrance  is  not  estimated  in  fixing  ship  owner's  U&bUity. 
Approved  in  The  Rapid  Transit,  52  Fed.  322,  following  rule. 

Ship  owner's  liability  is  limited  to  value  at  termination  of  voyv^,  by 
completion  or  by  wreck,  collision,  etc. 

Approved  in  The  Giles  Loring,  48  Fed.  472,  liability  is  fixed  by  ship's 
condemnation  and  sale  during  voyage. 

Ship  owner's  liability,  where  limited  to  vaine  of  stripping  saved  from 
sblp,  allowance  of  interest  is  discretionary. 

Approved  in  Drumm-Flato  Commission  Co.  v.  Edmisson,  208  U.  S.  539, 
52  L.  Ed.  609,  28  Sup.  Ct.  367,  allowing  interest  as  part  of  damages  for 
conversion;  The  Albert  Dumois,  177  U.  S.  255,  44  L.  Ed.  760,  20  Sup. 
Ct.  601,  refusing  interest  on  value  of  "Aigo"  sunk  by  collision  where 
vessel  was  faultily  navigated;  Cambria  S.  S.  Co.  v.  Pittsburg  S.  S.  Co., 
212  Fed.  677,  51  L.  R.  A.  (N.  S.)  966,  129  C.  C.  A.  210,  holding  where 
damages  occurred  on  vessel  within  State,  rate  of  interest  as  allowed  by 
State  should  apply;  The  Argo,  210  Fed.  875,  127  C.  C.  A.  456,  holding 
interest  is  not  allowable  until  damages  have  been  ascertained;  Eastfield 
S.  S.  Co.  V.  McKeon,  208  Fed.  581,  upholding  decision  of  commissioner 
in  refusing  to  allow  interest  on  damages  for  breach  of  contract;  Thomp- 
son Towing  etc.  Assn.  v.  McGregor,  207  Fed.  221, 124  C.  C.  A.  479,  hold- 
ing court  of  admiralty  will  follow  State  statute  as  regards  allowance  of 
interest;  Union  Steamboat  Co.  v.  Chaffin's  Admrs.,  204  Fed.  419,  122 
C.  C.  A.  598,  allowing  interest  on  claims  arising  out  of  collision;  La 
Conner  Trading  etc.  Co.  v.  Widmer,  136  Fed.  178,  69  C.  C.  A.  193,  allow- 
ing interest  on  damages  caused  by  delay  in  transportation  of  horses; 
Bethell  v.  Mellor,  135  Fed.  445,  refusing  to  allow  interest  on  claim  for 
damage  to  cargo;  In  re  Michigan  Cent.  R.  R.  Co.,  124  Fed.  732,  59 
C.  C.  A.  643,  holding  Circuit  Court  decree  against  litigant  allowing  costs 
to  clerk  under  statutory  provision  is  not  discretionary  and  is  appealable; 
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District  of  Columbia  v.  Robinson,  14  App.  D.  C.  548,  holding  leaving 
amount  of  interest  to  discretion  of  jury  was  not  error;  The  Alaska,  44 
Fed.  503,  holding  interest  on  salvage  and  repairs  discretional;  Com- 
pagnie  De  Navigation  Francaise  v.  Burley,  183  Fed.  172,  arguendo. 

Distinguished  in  Burrows  v.  Lownsdale,  133  Fed.  251,  66  C.  C.  A.  650, 
interest  shoidd  not  be  allowed  on  damages  awarded  in  admiralty  for 
personal  injury;  Nashua  etc.  R.  R.  Corp.  v.  Boston  etc.  R.  R.  Corp.,  61 
Fed.  249,  9  C.  C.  A.  468,  usual  rule  allows  interest  from  date  of  filing 
bill;  Louisville  etc.  R.  R.  Co.  v.  Wallace,  91  Tenn.  42,  14  L.  R.  A.  550, 
17  S.  W.  884,  denjdng  interest  on  damages  for  personal  injuries  not 
causing  death;  dissenting  opinion  in  Blasengame  v.  Boyd,  178  Fed.  5, 
21  Ann.  Gas.  800, 101  C.  C.  A.  129,  majority  holding  court  could  apportion 
costs  between  parties. 

Limitation  of  vessel  owner '9  liability.    Note,  Ann.   Gas.   191SD, 
1286. 

Interest  on  sum  allowed  as  damages.    Note,  18  L.  R.  A.  453. 

Interest  on  unliquidated  damages.    Note,  28  L.  R.  A.  (N.  S.)  7. 

Circuit  Court  may  allow  costs  granted  by  District  Ooort  and  refuse  in- 
terest thereon. 

Approved  in  The  North  Star,  62  Fed.  87,  10  C.  C.  A.  262,  following 
rule. 

Miscellaneous.  Cited  in  The  Titanic,  209  Fed.  505,  holding  steamship 
"Titanic"  never  having  come  within  jurisdiction  of  United  States,  own- 
ers were  hot  entitled  to  limitation  of  liability;  Ez  parte  Phenix  Ins. 
Co.,  118  U.  S.  624,  80  L.  Ed.  280,  7  Sup.  Ct.  31,  denying  District  Court's 
jurisdiction  of  limited  liability  petition  where  damage  was  on  land ;  In  re 
Morrison,  147  U.  S.  34,  87  L.  Ed.  68,  13  Sup.  Ct.  253,  holding  of  ship 
is  not  necessary  to  District  Court's  jurisdiction. 

118  XT.  8.  620-541,  SO  Ii.  Ed.  156,  6  Supi  Ct.  1172,  THE  GBEAT  WESTEBN. 
Insurance  is  not  to  be  considered  in  fixing  owner's  limited  liability. 
Approved  in  The  Bristol,  29  Fed.  875,  ship  owner's  interest  in  cai^ 
does  not  affect  damages  in  collision  by  mutual  fault. 

Value  of  ship  is  value  at  termination  of  voyage,  by  con^letlon,  wreck, 
collision,  etc. 

Approved  in  In  re  Meyer,  74  Fed.  897,  as  to  owner  without  knowledge 
of  improper  deviation  from  intended  voyage ;  The  Giles  Loring,  48  Fed. 
472,  holding  liability  fixed  by  ship's  condemnation  and  sale  before  voy- 
age completed ;  The  Doris  EckhofE,  30  Fed.  141,  and  The  Rapid  Transit, 
52  Fed.  322,  arguendo. 
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Distinguished  in  Gokey  v.  Fort,  44  Fed.  365,  denying  application  of 
act  to  personal  contract  for  repairs  on  prior  voyage. 

Limited  liability  may  be  claimed  by  defense^  smrender  of  ablp  or  pay- 
ment into  courts 

Approved  in  Monongahela  River  Consol.  Coal  etc.  Co.  v.  Hurst,  200 
Fed.  714,  H9  C.  C.  A.  127,  holding  limited  liability  may  be  set  up  in  suit 
for  damages  resulting  from  collision;  The  Lotta,  150  Fed.  222,  limited 
liability  act  does  not  prevent  action  against  vessel  for  wrongful  death 
in  State  court,  the  limitation  being  admissible  as  defense  there;  The 
Doris  Eckhoff,  41  Fed.  156,  statute  may  be  pleaded  by  answer,  without 
surrender  of  ship. 

Limitation  of  vessel  owner's  liability.    Note,  Ann.  Oas.  191SD,  1231, 
1234. 

Abandonment  releasee  owner  from  all  liability  for  diip**  acts. 
Approved  in  O'Brien  v.  Miller,  168  U.  S.  304,  306,  42  L.  Ed.  475,  476, 

18  Sup.  Ct.  146, 147,  holding  bottomry  bond  covers  right  to  damages  for 
injury  to  ship. 

Miscellaneous.  Cited  in  The  Titanic,  209  Fed.  506,  507,  508,  512/ hold- 
ing steamship  ''Titanic"  never  having  come  within  jurisdiction  of 
United  States,  owners  were  not  entitled  to  limitation  of  liability;  Ex 
parte  Phenix  Ins.  Co.,  118  U.  S.  625,  30  L.  Ed.  280,  7  Sup.  Ct.  32,  denying 
District  Court's  jurisdiction  of  petition  to  limit  liability  for  damage  on 
shore. 

118  XT.  8.  545-557,  80  L.  Ed.  257,  7  Siq^  Ct.  1,  VICSBBUSa  ETO.  B.  B. 
CO.  ▼.  PUTNAM. 

Evidence  of  condition  of  road  and  rails  la  proper  wbere  accident  ap- 
parently result  of  worn  rail. 

Approved  in  Chicago  Great  Western  Ey.  Co.  v.  McDonough,  161  Fed. 
668,  88  C.  C.  A.  517,  holding  in  action  for  injuries  from  boiler  explosion, 
evidence  of  prior  explosions  is  admissible;  Illinois  Central  B.  R.  Co.  v. 
Wyatt,  104  Tenn.  436,  78  Am.  St.  Rep.  928,  58  S.  W.  309,  holding  admis- 
sible under  complaint  charging  unsafe  condition  of  platform  evidence  of 
unrepair  of  platform  beyond  plank  from  which  injury  occurred;  San 
Antonio  etc.  Ry.  Co.  v.  Spencer,  55  Tex.  Civ.  459, 119  S.  W.  718,  sustain- 
ing action  of  lower  court  in  admitting  testimony  as  to  condition  of 
track;  Ohio  Valley  Ry.  Co.  v.  Watson,  93  Ky.  658,  40  Am-  St.  Rep.  213, 

19  L.  R.  A.  312,  21  S.  W.  245,  reaffirming  rule;  Texas  etc.  Ry.  Co.  v. 
Volk,  151  U.  S.  79,  88  L.  Ed.  80,  14  Sup.  Ct.  240,  holding  re-employment 
of  workman  after  accident  competent  to  show  extent  of  injury  to  earn- 
ing capacity. 
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Admissibility  of  evidence  of  condition  before  and  after  accident 
of  property  whose  defects  alleged  to  have  caused  injury.  Note, 
32  L.  B.  A.  (N.  S.)  1087. 

Superintendent's  report  to  directors  is  admissible  against  it  to  show  con- 
dition of  rails. 

Approved  in  Cleveland  etc.  Ry.  Co.  v.  Potts,  33  Ind.  App.  677,  71 
N.  E.  690,  not  error,  in  action  against  carrier  for  failure  to  deliver  goods, 
to  require  defendant  to  produce  papers  showing  its  handling  of  shipment. 

Distinguished  in  Atchison  etc.  Ry.  Co.  v.  Burks,  78  Kan.  625,  18 
L.  R.  A.  (N.  S.)  231,  96  Pac.  963,  holding  report  of  car  inspector  is  not 
admissible  as  admission  in  suit. for  injuries  resulting  from  defective 
coupling;  Carroll  v.  East  Tennessee  etc.  Ry.  Co.,  82  Ga.  474,  6  L.  R.  A. 
216, 10  S.  E.  164,  denying  admissibility,  against  company,  of  employees' 
reports  made  after  accident. 

Admissibility  of  reports  by  agent  or  employee  to  employer  to  prove 
fact  in  issue.    Note,  18  L.  R.  A.  (N.  S.)  231. 

Federal  Judge  may  comment  on  facts  if  ultimately  sabmitted  to  Jury, 
though  State  law  forbid. 

Approved  in  United  States  v.  Oppenheim,  228  Fed.  226,  227,  228,  hold- 
ing court  may  give  further  instructions  and  comments  to  jury  after  lapse 
of  twenty-four  hours  without  verdict;  Young  v.  Corrigan,  208  Fed.  436, 
438,  upholding  right  of  court  to  comment  on  evidence  in  breach  of 
promise  matter;  United  States  v.  Foster,  183  Fed.  627,  holding  judge 
should  properly  withhold  opinion  until  jury  shows  signs  of  disagree- 
ment; Knight  V.  Illinois  Cent.  R.  Co.,  180  Fed.  372,  103  C.  C.  A.  514, 
applying  rule  in  action  for  personal  injuries;  Union  Pac.  R.  Co.  v. 
Thomas,  152  Fed.  371,  81  C.  C.  A.  491,  holding  comments  of  judge,  pro- 
vided law  is  not  incorrectly  stated,  is  not  error;  Pittsburgh  R.  Co.  v. 
Bloomer,  146  Fed.  721,  77  C.  C.  A.  146,  expressing  opinion  upon  the  evi- 
dence by  trial  judge  in  charging  jury  not  error;  Parulo  v.  Philadelphia 
etc.  R.  Co.,  146  Fed.  677,  in  action  for  personal  injury  not  error  to  re- 
fuse instruction  which  had  been  given  in  substance;  Sebeck  v.  Platt- 
deutsche  Volksfest  Verein,  124  Fed.  18,  59  C.  C.  A.  531,  holding  not 
erroneous  statement  by  court  in  chaise  that  he  did  not  believe  company 
employed  unknown  Italians  to  discharge  fireworks,  law  being  correctly 
stated;  Kerr  v.  Modern  Woodmen  of  Am.,  117  Fed.  696,  64  C.  C.  A.  656, 
holding  proper  for  judge  in  suit  on  benefit  policy  to  discuss  evidence  as 
to  whether  pistol  wound  causing  death  of  insured  was  self-inflicted; 
Lesser  Cotton  Co.  v.  St.  Louis  etc.  R.  Co.,  114  Fed.  142,  62  C.  C.  A.  96, 
sustaining  charge  in  suit  for  injury  from  fire,  properly  stating  law,  stat- 
ing that  if  fire  began  in  plaintiff's  bam  it  could  not  have  come  from 
.  engine ;  Aerheart  v.  St.  Louis  etc.  Ry.  Co.,  99  Fed.  910,  40  C.  C.  A.  171, 
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holding  not  reversible  error  for  trial  court  to  further  instruct  jury  in- 
absence  of  counsel,  facts  being  left  to  jury;  Martin  v.  Hughes,  98  Fed. 
661,  39  C.  C.  A.  160,  holding  proper  in  ejectment  court's  intimation  of 
opinion  as  to  boundary  in  dispute  where  all  facts  were  left  to  jury  under 
proper  instructions;  Hyde  v.  United  States,  36  App.  D.  C.  490,  uphold- 
ing power  of  court  to  comment  on  letters  admitted  in  evidence;  Wash- 
ington Gas  Light  Co.  v.  Poore,  3  App.  D.  C.  139,  refusing  to  decree  re- 
versal on  account  of  comments  of  judge ;  United  States  v.  Philadelpliia 
etc.  R.  R.  Co.,  123  U.  S.  114,  81  L.  Ed.  139,  8  Sup.  Ct.  77,  Rucker  v. 
Wheeler,  127  U.  S.  93,  82  L.  Ed.  106,  8  Sup.  Ct.  1146,  California  Ins.  Co. 
V.  Union  Compress  Co.,  133  U.  S.  417,  88  L.  Ed.  738,  10  Sup.  Ct.  372, 
Baltimore  etc.  R.  R.  Co.  v.  Fifth  Baptist  Church,  137  U.  S.  674,  84  L.  Ed. 
787,  11  Sup.  Ct.  187,  and  Van  Gunden  v.  Virginia  etc.  Iron  Co.,  62  Fed. 
866,  3  C.  C.  A.  294,  all  reaflBrming  rule;  Hathaway  v.  East  Tennessee 
etc.  R.  R.,  29  Fed.  492,  and  United  States  v.  Hall,  44  Fed.  880,  10 
L.  R.  A.  882,  both  disregarding  Georgia  statute,  forbidding  judge  to  ex- 
press t)pinion;  St.  Louis  etc.  Ry.  Co.  v.  Vickers,  122  U.  S.  363,  80  L.  Ed. 
1161,  7  Sup.  Ct.  1216,  though  State  Constitution  forbids  charging  jury; 
Hughey  v.  Sullivan,  80  Fed.  76,  holding  Federal  practice  as  to  new  trials 
not  affected  by  State  laws;  Lincoln  v.  Power,  161  U.  S.  442,  88  L.  Ed. 
227i  14  Sup.  Ct.  390,  even  where  judge's  language  shows  bias;  Doyle  v. 
Boston  etc.  R.  Co.,  82  Fed.  873,  21  C.  C.  A.  264,  no  matter  how  strongly 
opinion  be  expressed;  Atchison  etc.  R.  R.  Co.  v.  Howard,  49  Fed.  208, 
1  C.  C.  A.  229,  where  opinion  concerned  weight  to  be  given  witness*  state- 
ments; Massuere  v.  Dickens,  70  Wis.  91,  35  N.  W.  362,  where,  notwith- 
standing judge's  comment,  facts  were  submitted;  Simmons  v.  United 
States,  142  U.  S.  166,  85  L.  Ed.  971,  12  Sup*.  Ct.  173,  applying  rule  to 
criminal  trials ;  Capital  Traction  Co.  v.  Hof ,  174  U.  S.  16,  43  L.  Ed.  878, 
19  Sup.  Ct.  686,  defining  "trial  by  jury"  as  under  superintendence  of 
judge ;  Territory  v.  Keyes,  6  Dak.  263,  38  N.  W.  443,  denying  error  in 
instruction  that  court's  errors  were  reviewable. 

Distinguished  in  Fulton  v.  Fletcher,  12  App.  D.  C.  22,  holding  court 
will  not  consider  exceptions  to  jury  charges  unless  objections  are  clearly 
stated  and  supported. 

Jury  trial — ^Invasion  by  the  court  of  the  province  of  the  jury.    Note, 
14  Am.  St.  Bep.  86. 

Damages  for  personal  Injury  include  medical  services,  sum  for  pain 
and  sufterlng,  and  also  lost  earnings. 

Approved  in  American  China  Dev.  Co.  v.  Boyd,  148  Fed.  271,  allowing 
prospective  damages  in  action  for  breach  of  contract  in  discharging 
plaintiff  before  his  term  of  employment  ended ;  Davenport  v.  Southern 
R.  Co.,  124  Fed.  986,  holding  separable  suit  against  railroad  and  servants 
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alleging  wanton  and  willful  acts  of  latter  not  showing  company  charge- 
able for  willfulness ;  Southern  Pac.  Co.  v.  Hall,  100  Fed.  769,  41  C.  C.  A. 
50,  upholding  in  suit  for  personal  injuries  charge  that  plaintiff  was  en- 
titled to  ''loss  of  wages,"  meaning  loss  before  and  after  injury  if  inca- 
pacity resulted;  Washington  etc.  R.  R.  Co.  v.  Patterson,  9  App.  D.  C. 
436,  applying  principle  in  action  for  personal  injuries;  Southwestern 
R.  Co.  V.  Vellines,  14  Ga.  App.  688,  82  S.  E.  171,  holding  one  injured  by 
railroad  may  recover  for  loss  of  time ;  Southern  Cotton  Oil  Co.  v.  Skip- 
per, 125  Ga.  372,  54  S.  E.  113,  plaintiff  permanently  injured  entitled  to 
prospective  earnings;  Trott  v.  Chicago,  R.  I.  &  P.  R.  R.  Co.,  115  Iowa, 
87,  86  N.  W.  35,  holding  erroneous  charge  that  damages  should  be  esti- 
mated on  basis  of  longevity  according  to  life  tables  and  earnings  as 
laboring  man;  Louisville  etc.  R.  Co.  v.  HoUoway's  Admr.,  168  Ky.  271, 
181  S.  W.  1130,  holding  jury  in  assessing  damages  could  consider  health, 
habits,  occupation  and  expectancy  of  decedent;  Nashville  etc.  Ry.  v. 
Henry,  158  Ky.*  95,  164  S.  W.  314,  holding  in  action  under  Federal  Lia- 
bility Act,  rule  of  damages  as  laid  down  by  Supreme  Court  should  be 
adopted;  Mississippi  Cent.  R.  Co.  v.  Hardy,  88  Miss.  748,  41  South.  508, 
sustaining  verdict  of  ten  thousand  dollars  for  injuries  to  leg;  Choctaw 
etc.  R.  Co.  V.  Burgess,  21  Okl.  676,  97  Pac.  280,  allowing  nursing  fees  up 
to  time  of  trial  and  for  probable  future  time ;  Chicago  etc.  Ry.  Co.  v. 
Stibbs,  17  Okl- 106,  87  Pac.  295,  holding  monthly  earnings  are  admissible 
to  show  loss  of  earnings;  District  of  Columbia  v.  Woodbury,  136  U.  S. 
459,  84  L.  Ed.  475, 10  Sup.  Ct.  993,  admitting  evidence  of  former  capacity 
to  write  scientific  articles,  though  remuneration  not  shown ;  Illinois  Cent. 
R.  R.  Co.  V.  Davidson,  76  Fed.  522,  22  C.  C.  A.  306,  admitting  evidence 
of  past  earnings,  though  greatly  varying;  Turner  v.  Boston  etc.  R.  R.  Co., 
158  Mass.  267,  33  N.  E.  522,  admitting  evidence  of  necessity  of  trip  south 
with  attendant;  dissenting  opinion  in  Davenport  v.  Southern  Ry.  Co., 
135  Fed.  967,  68  C.  C.  A.  444,  majority  remanding  to  State  court  action 
for  personal  injury  against  railroad  company  and  employees  on  ground 
of  joint  tort,  though  measure  of  damages  not  same  against  employer  as 
employees. 

Distinguished  in  Eichom  v.  New  Orleans  etc.  Co.,  114  La.  720,  38 
South.  529,  in  action  under  statute  for  wrongful  death,  prospective  earn- 
ings not  allowed. 

Standard  life  and  aanultj  tables  ars  admisfllble  to  sliow  probable  loss 
of  eazning  capacity. 

Approved  in  Rejmolds  v.  Narragansett  Elec.  L.  Co.,  26  R.  I.  461^  59 
Atl.  394,  reaffirming  rule;  Lynch  v.  Union  Trust  Co.,  164  Fed.  167,  90 
C.  C.  A.  147,  holding  inheritance  tax  can  only  apply  to  share  actually 
received  by  residuary  l^atee;  Southern  Ry.  Co.  v.  Cunningham,  152  Ala. 
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• 
153,  44  South.  660,  holding  where  there  was  an  issue  as  to  whether  in- 
juries were  permanent  or  temporary,  mortality  tables  were  admissible; 
Philadelphia  etc.  R.  Co.  v.  Tucker,  35  App.  D.  C.  151,  L.  R.  A.  19160,  89, 
holding  jury  may  judge  of  duration  of  life ;  Standard  Oil  Co.  v.  Reagan, 
15  Ga.  App.  595,  84  S.  E.  79,  holding  jury  may  infer  expectancy  from 
any  method ;  Calvert  v.  Springfield  etc.  Power  Co.,  231  111.  294,  12  Ann. 
Gas.  428,  14  L.  R.  A.  (N.  S.)  782,  83  N.  E.  186,  refusing  to  decree  error 
on  account  of  admission  of  mortality  tables ;  Mug  y.  Ostendorf ,  49  Ind. 
App.  80,  96  N.  E.  783,  holding  mortality  tables  may  be  used  in  determin- 
ing value  of  life  estates ;  Robinson  v.  Helena  Light  &  Ry.  Co.,  38  Mont. 
249,  99  Pac.  846,  holding  jury  should  consider  health  and  habits  of  de- 
ceased in  conjunction  with  mortality  tables ;  Jones  v.  Chicago  etc.  R.  Co., 
97  Neb.  314,  149  N.  W.  816,  refusing  to  rule  error  on  account  of  admis- 
sion of  such  tables;  Broz  v.  Omaha  Maternity  etc.  Hospital  Assn.,  96 
Neb.  651,  L.  R.  A.  1916D,  334, 148  N.  W.  576,  7  N.  C.  C.  A.  301,  holding 
insurance  tables  are  not  conclusive  as  to  expectancy;  San  Bois  Coal  Co. 
V.  Resetz,  43  Okl.  395,  143  Pac.  51,  holding  mortality  tables  diight  be 
used  to  show  expectancy  of  shot  iirer  in  mine ;  Scott  v.  Astoria  R.  R.  Co., 
43  Or.  42,  99  Ahl  St.  Rep.  710,  62  L.  R.  A.  548,  72  Pac.  599,  in  action  for 
personal  injury  caused  by  railroad  landslide,  scientific  witness  could  tes- 
tify as  expert  regarding  proper  slope  for  cuts  and  name  scientific  writers 
who  supported  his  opinion;  Hyland  v.  Southern  Bell  Tel.  Co.,  70  S.  C. 
325,  49  S.  E.  881,  admitting  mortality  table  in  action  for  injuries  to 
living  person  where  there  is  evidence  that  injuries  are  permanent ;  Suell 
V.  Jones,  49  Wash.  586,  96  Pac.  6,  holding  mortality  table  admissible  in 
suit  by  negro  even  though  no  definite  information  as  to  his  age  is  obtain- 
able ;  Sweet  v.  Chicago  etc.  Ry.  Co.,  157  Wis.  410, 147  N. ' W.  1058,  hold- 
ing no  error  to  allow  jury  to  consider  probable  inheritances  as  part  of 
damages ;  Pierce  v.  Tennessee  Coal  etc.  R.  R.,  173  U.  S.  11,  43  L.  Ed.  596, 
19  Sup.  Ct.  339,  Shover  v.  Myrick,  4  Ind.  App.  14,  30  N.  E.  209,  Gulf  etc. 
Ry.  Co.  V.  Johnson,  10  Tex.  Civ.  App.  261,  31  S.  W.  259,  and  McKeigue 
V.  Janesville,  68  Wis.  59,  31  N.  W.  302,  all  reaffirming  rule;  Birmingham 
etc.  R.  R.  Co.  V.  Wilmer,  97  Ala.  170,  11  South.  888,  admitting  tables, 
though  plaintiff's  occupation  hazardous;  City  of  Joliet  ▼.  Blower,  155 
111.  417, 40  N.  E.  620,  where  such  tables  were  introduced  to  show  damages 
to  remainderman  by  change  of  street  grade;  Galveston  etc.  Ry.  Co.  ▼. 
Cooper,  2  Tex.  Civ.  App.  48,  49,  20  S.  W.  992,  admitting  actuary's  testi- 
mony as  to  expectation  of  life ;  Rooney  v.  New  York  etc.  R.  R.  Co.,  173 
Mass.  226,  53  N.  E.  436  (see  dissenting  opinion  in  173  Mass.  228,  53 
N.  E.  437),  where  instruction  suggesting  amount  sufficient  to  pay  annual 
interest  equal  to  loss  was  not  objected  to;  Western  Assur.  Co.  etc.  v. 
Mohlman  Co.,  83  Fed.  820,  40  L.  R.  A.  576,  28  C.  C.  A.  157,  admitting 
scientific  tables  on  timber's  capacity  for  resistancet,  to  determine  whether 
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building  fell  before  or  as  result  of  fire;  Ritter  v.  Mutual  Life  Ins.  Co., 
169  U.  S.  162,  42  L.  £<L  697, 18  Sup.  Ct.  304,  arguendo. 

Distinguished  in  Banks  v.  Braman,  196  Mass.  99,  80  N.  E.  799,  holding 
where  mortality  table  ofEered  was  not  standard  one,  it  was  properly 
excluded. 

Scientific  books  and  treatises  as  evidence.  '  Note,  40  L.  R.  A.  660. 

Instruction  tliat  unprored  loss  of  salary  is  to  be  presumed  ftom  loss  of 
time  is  error. 

Approved  in  Richmond  etc.  R.  R.  Co.  v.  Elliott,  149  U.  S.  268,  37  L.  Ed. 
^731,  13  Sup.  Ct.  839,  evidence  is  inadmissible  to  show  speculative  pros- 
pect of  increased  salary;  Duke  v.  St.  Louis  &  S.  F.  R.  Co.,  172  Fed.  692, 
holding  where  evidence  showed  deceased  to  be  of  unsound  health,  allow* 
ance  should  be  made  in  damages  recoverable. 

Instruction  to  allow  loss  of  prospective  earnings^  based  on  standard 
expectation  of  average  life,  is  .error. 

Approved  in  Chesapeake  etc.  Ry.  Co.  v.  Kelly,  241  U.  S.  491,  493,  60 
L.  Ed.  1123,  36  Sup.  Ct.  630,  holding  present  cash  value  of  future  bene- 
fits may  be  recovered  by  widow  for  loss  of  spouse ;  Gulf  etc.  Ry.  Co.  v. 
Mangham,  95  Tex.  419,  67  S.  W.  767,  holding  admissible  evidence  of 
probable  duration  of  life  of  plaintiff  injured  in  railway  accident  in  esti- 
mating damages  therefor;  St.  Louis  etc,  Ry.  Co.  v.  Needham,  62  Fed. 
377,  379,  3  C.  C-  A.  129,  overruling  instruction  directing  allowance  based 
on  mathematical  calculation  of  annuity;  City  of  Denver  v.  Sherret,  88 
Fed.  236,  31  C.  C.  A.  499,  overruling  instruction  that  damages  should 
'  include  future  loss  of  salary  during  disability ;  Richmond  etc.  R.  R.  Co. 
V.  Allison,  86  Ga.  160,  11  L.  R.  A.  49,  12  S.  E.  366,  jui^y  should  assess 
reasonable  damages,  based  upon  all  circumstances  of  individual  case. 

118  U.  8.  557-606,  30  L.  Ed.  244,  7  Sup.  Ot.  4,  WABASH  ETO.  BT.  CO.  ▼. 
ILLINOIS. 

State  may  regolate  commerce  wholly  within  its  borders. 
Approved  in  Wilmington  Transp.  Co.  v.  Railroad  Commission,  236 
U.  S.  166,  59  L.  Ed.  516,  35  Sup.  Ct.  276,  holding  State  might  prescribe 
steamship  rates  between  two  ports  in  State,  course  being  over  high  seas ; 
Port  Richmond  etc.  Ferry  Co.  v.  Board  of  Chosen  Freeholders,  234  U,  S. 
328,  330,  58  L.  Ed.  1835, 1386,  34  Sup.  Ct.  821,  holding  State  might  estab- 
lish ferry  rates  from  shore  of  its  dominion  to  shore  of  another  State; 
Simpson  v.  Shepard,  230  U.  S.  401,  414,  415,  Ann.  Oas.  1916A,  18,  48 
L.  R.  A.  (N.  S.)  1151,  57  L.  Ed.  1542,  1548,  33  Sup.  Ct.  729,  holding 
intrastate  rates  as  adopted  by  State  of  Minnesota,  although  valid 
as  being  within  its  power,  were  void  as  being  confiscatory;  Cotting  v. 
Godard,  183  U.  S.  86,  46  L.  Ed.  99,  22  Sup.  Ct.  33,  holding  unconstitu- 
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tional  Kansas  act  of  March  3,  1897,  defining  stockyard  corporation  and 
regulating  charges  in  manner  which  in  effect  discriminated  against  plain- 
tiff; Goodrich  Transit  Co.  v.  Interstate  Commerce  Commission,  190  Fed. 
957,  holding  port  to  port  intrastate  business  is  not  under  jurisdiction  of 
Interstate  Commerce  Commission;  McCabe  v.  Atchison,  T.  &  S.  F.  Ry. 
Co.,  186  Fed.  984,  109  C.'C.  A.  110,  holding  separate  coach  law  of  State 
of  Oklahoma  does  not  conflict  with  interstate  commerce;  Louisville 
&  N.  R.  Co.  V.  Siler,  186  Fed.  200,  holding  establishment  of  Railroad 
Commission  was  not  void  as  conferring  on  thing  judicial  functions ;  Ore- 
gon R.  &  Nav.  Co.  V.  Campbell,  173  Fed.  985,  upholding  power  of  Rail- 
road Commission  of  State  of  Oregon  to  establish  intrastate  rates; 
St.  Louis  &  S.  F.  R.  Co.  v.  Hadley,  168  Fed.  342,  holding  two-cent  pas- 
senger rate  as  established  by  Missouri  was  confiscatory  and  void; 
Chicago  etc.  Ry.  Co.  v.  State  Railroad  Commission,  268  111.  53,  108  N.  E. 
731,  upholding  power  of  State  Railroad  Commission  to  prescribe  intra- 
state rates ;  Ohio  Valley  Ry.  Co.  Recr.  v.  Lander,  104  Ky.  446,  47  S.  W. 
348,  upholding  Kentucky  separate  coach  law  of  1892,  requiring  railroads 
to  provide  separate  coaches  for  negroes  and  whites;  Roland  M.  Baker 
Co.  V.  Brown,  214  Mass.  203,  100  N.  E,  1028,  holding  State  may  legislate 
as  to  what  effect  domestic  indorsement  will  have  on  foreign  bill  of 
lading ;  Commercial  Milling  Co.  v.  Western  Union  Tel.  Co.,  151  Mich.  433, 
115  N.  W.  699,  holding  telegraph  company  might  be  liable  for  actual 
damage  caused  by  its  negligence ;  Osbom  v.  Wabash  R.  R.  Co.,  126  Mich. 
115,  85  N.  W.  466,  upholding  Michigan  railroad  commissioners'  action 
under  Pub.  Acts  1891,  No.  90,  regulating  passenger  rates  on  basis  of 
earnings,  including  interstate  fares  on  road  within  State;  Osbom  v. 
Wabash  R.  R.  Co.,  123  Mich.  672,  82  N.  W.  527,  upholding  Mich.  Laws 
1891,  p.  103,  fixing  passenger  rates,  based  on  earnings  of  road,  applying 
only  within  State;  State  v.  Maine  etc.  R.  R.  Co.,  77  N.  H.  428,  92  Atl. 
839,  upholding  power  of  State  to  prescribe  issuance  of  mileage  books  by 
railroad;  Western  Union  Tel.  Co.  v.  State,  31  Okl.  425,  121  Pac.  1073, 
holding  Corporation  Commission  could  compel  local  delivery  of  messages 
within  two-mile  area ;  Louisville  etc.  Ry.  Co.  v.  Mississippi,  133  U.  S.  591, 
33  L.  Ed.  785,  10  Sup.  Ct.  349,  upholding  separate  coach  law  construed 
to  apply  solely  to  interstate  commerce;  Budd  v.  Ne\y  York,  143  U.  S. 
547,  86  L.  Ed.  256,  12  Sup.  Ct.  477,  upholding  law  fixing  grain-elevating 
charges ;  Lake  Shore  etc.  Ry.  Co.  v.  Ohio,  173  U.  S.  303,  305,  43  L.  Ed. 
709,  710,  19  Sup.  Ct.  472,  473  (see  dissenting  opinion  in  173  U.  S.  315, 
see  48  L.  Ed.  713,  19  Sup.  Ct.  476),  upholding  law  requiring  trains  to 
stop  at  certain  stations ;  Chicago  etc.  R.  R.  Co.  v.  Jones,  149  111.  384,  385, 
41  Am.  St.  Rep.  291,  292,  24  L.  R.  A.  147,  37  N.  E.  253,  254,  upholding 
such  part  of  statute  as  refers  to  commerce  wholly  internal;  State  v. 
Brass,  2  N.  D.  500,  502,  52  N.  W.  414,  415,  upholding  law  regulating 
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public  warehouse  charges;  Missouri  etc.  Ry.  Co.  y.  Sherwood^  84  Tex. 
132, 17  L.  E.  A.  646, 19  S.  W.  457,  defining  domestic  shipment. 

Legislative  power  to  fix  tolls,  rates  or  prices.    Note,  33  L.  E.  A. 
180. 

Absence  of  regulatloii  by  Congreai  giveB  State  no  power  against  dl8< 
criminating  Interstate  rates;  ^ 

Approved  in  dissenting  opinion  in  Austin  v.  Tennessee,  179  U.  S.  374, 
45  L.  Ed.  238,  21  Sup.  Ct.  144,  majority  upholding  Tenn.  Act  1897,  c.  30, 
prohibiting  sale  or  importation  for  sale  or  distribution  of  cigarettes  or 
cigarette  paper,  and  fining  for  violation  thereof;  Bobbins  v.  Shelby  Co. 
Taxing  Dist.,  120  U.  S.  493,  30  L.  Ed.  696,  7  Sup.  Ct.  594,  reaffirming 
rule ;  Western  Union  Tel.  Co.  v.  Pendleton,  122  U.  S.  357,  30  L.  Ed.  1189, 
7  Sup.  Ct.  1128,  annulling  law  requiring  delivery  of  telegrams  to  persons 
residing  within  one  mile  of  telegraphic  station ;  Bowman  v.  Chicago  etc. 
Ry.  Co.,  125  U.  S.  508,  31  L.  Ed.  715,  8  Sup.  Ct.  1066,  annulling  Iowa  law 
forbidding  common  carriers  to  import  intoxicating  liquors;  Leisy  v. 
Hardin,  135  U.  S.  110,  34  L.  Ed.  132,  10  Sup.  Ct.  684,  annulling  liquor 
prohibition  law  as  to  sales  in  original  packages  from  other  States ;  Rhea 
V.  Newport  etc.  R.  R.  Co.,  50  Fed.  22,  upholding  State  regulation  of 
bridge  on  interstate  river,  in  absence  of  congressional  law;  Vandercook 
Co.  V.  Vance,  80  Fed.  789,  denying  right  of  nonprohibition  State  to  for- 
bid importation  of  liquor;  Indianapolis  v.  Bieler,  138  Ind.  35,  36  N.  E. 
859,  Congress •  may  subject  interstate  article  of  commerce  to  Staters 
police  power;  Gatton  v.  Chicago  etc.  Ry.,  95  Iowa,  130,  135,  144,  148, 
28  L.  E.  A.  562,  564,  567,  568,  63  N.  W.  595,  597,  600,  601,  denying  appli- 
cation of  common  law  to  unfair  rates,  prior  to  Interstate  Commerce  Act ; 
Missouri  etc.  Ry.  Co.  v.  Fookes  (Tex.  Civ.  App.),  40  8.  W.  859,  annulling 
State  law  requiring  redemption  of  unused  ticket;  dissenting  opinion  in 
Lake  Shore  etc.  Ry.  Co.  v.  Ohio,  173  U.  S.  334,  43  L.  Ed.  720,  19  Sup.  Ct. 
484,  majority  upholding  law  requiring  trains  to  make  certain  stops; 
United  States  v.  Debs,  64  Fed.  744,  arguendo. 

Distinguished  in  McDonald  v.  State,  81  Ala.  283,  60  Am.  Eep.  160,  2 
South.  831,  upholding  law  Tequiring  examination  and  license  of  railroad 
engineers. 

Mnnn  v.  XUinois  decided  that  State  might  regnlate  charges  in  public 
business. 

Approved  in  Budd  v.  New  York,  143  U.  S.  537,  36  L.  Ed.  253,  12  Sup. 
Ct.  473,  upholding  law  fixing  grain-elevating  charges;  dissenting  opinion 
in  Brass  v.  Stoeser,  153  U.  S.  405,  38  L.  Ed.  762,  14  Sup.  Ct.  862,  major- 
ity upholding  North  Dakota  statute  fixing  grain-storage  charges;  State 
V.  Associated  Press,  159  Mo.  449,  60  S.  W.  102,  refusing  mandamus  to 
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compel  associated  press  to  furnish  Star  Publishing  Company  budget  of 
news  collected  daily  by  former. 

Evolution  and  diminution  of  liunn  v.  Illinois.    Note^  62  Am.  St. 
Bep.  294. 

Commerce  is  as  mndi  affected  by  law  regulating;  as  l)y  law  taxing, 
traiufportation  charges. 

Approved  in  Covington  etc.  Bridge  Co.  v.  Kentucky,  164  U.  S.  222, 
88  L.  Ed.  970, 14  Sup.  Ct.  1094,  annulling  State  law  regulating  interstate 
bridge. 

Commerce  power  of  Congress  la  Invaded  by  any  legldatioa  bmrdening 
Interstate  commerce. 

Approved  in  Adams  Express  Co.  v.  Kentucky,  214  U.  S.  223,  53  L.  Ed. 
973,  29  Sup.  Ct.  633,  holding  statutory  prohibition  against  furnishing 
liquor  to  inebriates  cannot  operate  as  against  interstate  carriers;  Lind- 
say &  Phelps  Co.  V.  Mullen,  176  U.  S.  147,  44  L.  Ed.  409,  20  Sup.  Ct.  333, 
upholding  lien  given  surveyor-general  under  Minn.  Stats.  1894,  §  2402, 
on  logs  in  boom  for  scaling  same,  though  part  came  from  Wisconsin; 
Kansas  City  Southern  R.  Co.  v.  Board  of  R.  R.  Commrs.,  106  Fed.  356, 
holding  Arkansas  Railroad  Commission  cannot  regulate  charges  for 
carrying  freight  between  Arkansas  points,  where  line  lies  in  large  part 
in  Indian  Territory;  People  v.  Miller,  178  N.  Y.  198,  204,  70  N.  E.  473, 
475,  franchise  tax  on  carrier  engaged  entirely  in  interstate  commerce 
void ;  Robbins  v.  Shelby  Co.  Taxing  Dist.,  120  U.  S.  492,  30  L.  Ed.  696,  7 
'Sup.  Ct.  594,  holding  power  of  Congress  to  regulate  interstate  commerce, 
exclusive;  Philadelphia  S.  S.  Co.  v.  Pennsylvania,  122  U.  S.  346,  30 
L.  Ed.  1205,  7  Sup.  Ct.  1125,  annulling  State  tax  on  receipts  of  interstate 
steamship  company;  State  v.  Chicago  etc.  Ry.  Co.,  40  Minn.  268,  12  Am. 
St.  Rep.  731,  3  L.  R.  A.  239,  41  N.  W.  1047,  denying  State  conmiission's 
power  to  fix  rates  between  State  points  of  interstate  road. 

Commerce  Inclndee  interconrse  and  traffic,  persons  and  property,  and 
requires  national  uniformity. 

Approved  in  Northern  Securities  Co.  v.  United  States,  193  U.  S.  378, 
48  L.  Ed.  717,  24  Sup.  Ct.  436,  upholding  Anti-trust  Act  of  July  2, 1890, 
though  held  to  include  combination  of  stockholders  of  two  competing 
railroads  to  form  holding  corporation  to  control  each  road;  Davis  v. 
Cleveland  etc.  R.  Co.,  146  Fed.  410,  cars  of  railroad  company  while  being 
carried  over  roads  of  other  companies  in  other  States  for  continuous 
carriage  of  freight  not  subject  to  attachment  under  State  law;  Globe 
Elevator  Co.  v.  Andrew,  144  Fed.  879,  holding  void  statute  of  Wisconsin 
providing  for  inspection  and  grading  of  grain  stored  or  shipped  at  cer- 
tain point;  Ex  parte  Koehler,  12  Sawy.  345,  30  Fed.  869,  transportation 
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between  States  is  interstate  commerce,  though  vehicles  used  do  not  leave 
State;  United  States  v.  Debs,  64  Fed.  749,  751,  construing  ''commerce,'^ 
as  used  in  act  of  1890,  forbidding  restraint  thereon;  Bullard  v.  Northern 
Pac.  R.  R.  Co.,  10  Mont.  180,  11  L.  R.  A.  250,  25  Pac.  122,  upholding 
congressional  law  against  discriminating  rates,  regardless  of  pre-existing 
contracts. 

Distinguished  in  Howard  v.  Illinois  C.  R.  Co.,  148  Fed.  999, 1000,  hold- 
ing act  of  Congress  of  June  11,  1906,  making  common  carrier  liable  to 
employee  for  injuries  caused  by  negligence  of  its  agents  or  employees, 
invalid  as  not  within  commerce  clause. 

Commerce  regnlatlon  by  a  State  of  State  portton  of  intezstate  haul 

Is  TOld. 

Approved  in  Lottery  Case,  188  U.  S.  352,  47  L.  Ed.  499,  23  Sup.  Ct. 
325,  holding  carriage  of  lottery  tickets  from  one  State  to  another  by 
interstate  express  company  constitutes  interstate  commerce  which  Con- 
gress may  prohibit  J  Hanley  v.  Kansas  City  South.  Ry.  Co.,  187  U.  S.  620, 
47  L.  Ed.  SS5,  23  Sup.  Ct.  215,  holding  Arkansas  raili-oad  commission 
cannot  fix  freight  rates  between  Arkansas  points  where  line  lies  lai^ly 
in  Indian  Territory  and  Texas;  Erie  R.  R.  v.  Purdy,  185  U.  S.  150,  46 
L.  Ed.  849,  22  Sup.  Ct.  606,  holding  claim  for  penalties  under  N.  Y.  Laws 
1895,  c.  1027  (mileage-book  acts),  raise  no  Federal  question,  since  State 
court  confined  same  to  State  territory;  Louisville  &  N.  R.  R.  Co.  v. 
Eubank,  184  U.  S.  36,  46  L.  Ed.  420,  22  Sup.  Ct.  280,  281,  holding  uncon- 
stitutional Ky.  Const.,  §  218,  prohibiting  common  carriers  from  charging 
more  for  shorter  than  for  longer  haul,  not  confined  to  State;  Cleveland 
etc.  Ry.  Co.  v.  Illinois,  177  U.  S.  518,  44  L.  Ed.  870,  20  Sup.  Ct.  723,  hold- 
ing unconstitutional  Illinois  act  of  March  21,  1874,  requiring  all  regular 
passenger  trains  to  stop  at  county  seats;  Louisville  &  N.  R.  Co.  v. 
Hughes,  201  Fed.  735,  holding  act  of  Ohio  of  May  20,  1910,  prescribing 
for  inspection  of  boilers,  was  superseded  by  act  of  Congress,  Feb.  11, 
1911;  United  States  v.  Chicago  M.  &  P.  S.  Ry.  Co.,  197  Fed.  627,  holding 
employees  on  intermediate  train  hauling  freight  to  junction,  where  it  is 
taken  up  by  regular  interstate  carrier,  are  engaged  in  interstate  com- 
merce; International  Transit  Co.  v.  City  of  Saidt  Ste.  Marie,  194  Fed. 
527,  528,  holding  city  of  Sault  Ste.  Marie  had  no  power  to  prescribe 
rates  for  Canadian  company  operating  system  of  ferry-boats  between 
that  city  and  Ontario,  Canada;  Omaha  &  C.  B.  St.  Ry.  Co.  v.  Interstate 
Commerce  Commission,  191  Fed.  47,  holding  electric  railway  doing  an 
interstate  business  is  under  jurisdiction  of  Interstate  Commerce  Com- 
mission ;  United  States  v.  Hoke,  187  Fed.  996,  upholding  power  of  Con- 
gress to  pass  act  of  June  25,  1910,  prohibiting  transporting  of  women 
from  one  State  to  another  for  immoral  purposes;  Shepard  v.  Northern 
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Pac.  Ry.  Co.,  184  Fed.  770,  772,  holding  railroad  rates  as  established  by 
State  of  Minnesota  were  void  as  discriminating  against  interstate  com- 
merce ;  Muskogee  Nat.  Tel.  Co.  v.  Hall,  118  Fed.  386,  65  C.  C.  A.  208, 
holding  Indian  Territory  cannot  grant  exclusive  telephone  privileges, 
such  being  within  congressional  control,  exercised  in  act  of  March  3, 
1901,  which  annulled  territorial  acts;  Oakland  Sugar  Mill  Co.  v.  Fred 
W.  Wolf  Co.,  118  Fed.  243,  55  C.  C.  A.  93,  upholding  Comp.  Laws  Midi. 
1897,  §  8574,  requiring  every  foreign  corporation  operating  within  State 
to  pay  franchise  fee,  confined  by  State  court  to  domestic  commerce  cor- 
porations; Kansas  City  Southern  R.  Co.  v.  Board  of  R.  R.  Commrs.,  106 
Fed.  358,  holding  Arkansas  railroad  commission  cannot  fix  rates  for 
freight  between  Arkansas  points  where  line  lies  largely  in  Indian  Terri- 
tory and  Texas ;  State  v.  Western  etc.  R.  Co.,  138  Ga.  840,  76  S.  E.  580, 
refusing  to  uphold  interstate  rates  .as  prescribed  by  State  of  Georgia; 
Williams  v.  Fears,  110  Ga.  590,  35  S.  E.  701,  upholding  Georgia  Tax  Act 
of  1898,  imposing  tax  on  *' emigrant  agent";  State  v.  Railroad  Commis- 
sion, 171  Ind.  149,  19  L.  R.  A.  (N.  S.)  93,  85  N.  E.  340,  holding  State 
could  not  compel  interstate  express  companies  to  deliver  direct  to  con- 
signee; State  V.  Eckenrode,  148  Iowa,  184,  127  N.  W.  60,  holding  manu- 
facturer shipping  large  quantity  of  produce  to  agent  in  another  State 
for  local  delivery  by  latter  is  engaged  in  interstate  commerce;  State  v. 
Cumberland  etc.  R.  Co.,  105  Md.  486,  66  Atl.  461,  refusing  to  uphold 
statute  prescribing  forfeiture  of  charter  for  railroad  combining  unlaw- 
fully; Hart  V.  State,  100  Md.  608,  612,  60  Atl.  461,  462,  holding  State 
statute  requiring  carriers  to  provide  separate  coaches  for  white  and 
colored  passengers  invalid;  Cumberland  etc.  R.  R.  Co.  v.  State,  92  Md. 
687,  48  Atl.  509,  upholding  Maryland  tax  based  upon  proportion  of  gross 
receipts  earned  therein  by  railway  chartered  in  Maryland,  but  oper- 
ating partially  beyond  State;  Steel  v.  St.  Louis  etc.  Ry.  Co.,  165  Mo. 
App.  317,  147  S.  W.  219,  holding  plaintiff  seeking  triple  damages  for 
discrimination  in  freight  rates  could  not,  by  his  replication,  seek  dam- 
ages for  breach  of  contract;  New  York  Cent.  etc.  R.  R.  Co.  v.  Board  of 
Chosen  Freeholders,  74  N.  J.  L.  368,  377,  65  Atl.  861,  864,  holding  board 
of  freeholders  of  Hudson  county  could  not  prescribe  ferry  rates  across 
Hudson  River;  People  v.  Knight,  171  N.  Y.  357,  64  N.  E.  153,  holding 
separate  cab  service  maintained  by  interstate  railroad  at  its  terminal 
in  New  York  taxable  under  N.  Y.  Laws  1896,  c.  908;  Purdy  v.  Erie  R.  R. 
Co.,  162  N.  Y.  51,  56  N.  E.  510,  upholding  N.  Y.  Laws  1895,  c.  1027, 
amended  1896,  c.  835,  requiring  railroads  operating  in  that  State  to  issue 
mileage-books,  being  confined  only  to  State  travel;  Chicago  etc.  Ry.  Co. 
V.  Harrington,  44  Okl.  48,  143  Pac.  328,  holding  Carmack  Amendment 
(Act  Cong.  June  29,  1906,  c.  359),  has  prescribed  carriers'  liability  for 
damage  to  interstate  shipments ;  Gulf  etc.  Ry.  Co.  v.  State,  28  Okl.  757, 
35  L.  R.  A.  (N.  S.)  456,  li6  Pac.  177,  holding  State  could  not  enjoin 
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carrier  receiving  intoxicating  liquors  without  State  for  delivery  within 
State ;  Lowe  v.  Seaboard  Air  Line  Ry.  Co.,  63  S.  C.  250,  90  Am.  St.  Rep, 
680,  41  S.  E.  298,  holding  unconstitutional  as  applied  to  freight  shipped 
beyond  State,  S.  C.  22  Stat,  at  Large,  p.  12,  imposing  five  hundred  dol- 
lars fine  for  shipping  by  different  route ;  Southern  Express  Co.  v.  Gold- 
berg, 101  Va.  622,  623,  625,  44  S.  E.  894,  895,  holding  unconstitutional 
Va,  Code  1887,  §  121,  requiring  express  companies  to  charge  uniform 
rate  per  mile,  not  confining  application  to  State;  State  v.  Chicago  etc. 
Ry.  Co.,  136  Wis.  411,  19  L.  R.  A.  (N.  S.)  326,  117  N.  W.  688,  refusing 
to  uphold  statute  of  State  prescribing  hours  of  service  for  railroad  em- 
ployees; Jennings  v.  Big  Sandy  &  C.  R.  Co.,  61  W.  Va.  668,  57  S.  E.  273, 
holding  State  could  not  prescribe  rates  for  shipment  from  one  State  to 
another;  State  v.  Chicago  etc.  Ry.  Co.,  70  Iowa,  164,  165,  30  N.  W.  400, 
and  Texas  etc.  Ry.  Co.  v.  Clark,  4  Tex.  Civ.  App.  613,  23  S.  W.  699,  both 
reaffirming  rule ;  Fargo  v.  Michigan,  121 U.  S.  238, 247, 30  L.  Ed.  892,  895, 

7  Sup.  Ct.  860,  864,  annulling  law  taxing  receipts  of  railroad 's  interstate 
business ;  Bowman  v.  Chicago  etc.  Ry.  Co.,  125  U.  S.  494,  31  L.  Ed.  710, 

8  Sup.  Ct.  703,  annulling  Iowa  law  forbidding  common  carriers  to  import 
intoxicating  liquors ;  Leloup  v.  Port  of  Mobile,  127  U.  S.  648,  32  L.  Ed. 
314,  8  Sup.  Ct.  1384,  denying  State 's  power  to  tax  interstate  business  of 
telegraph  company;  Leisy  v.  Hardin,  135  U.  S.  120,  34  L.  Ed.  136,  10 f 
Sup.  Ct.  688  (see  dissenting  opinion  in  135  U.  S.  152,  34  L.  Ed.  147,  10 
Sup.  Ct.  699),  annulling  liquor  prohibition  law  as  to  sales  in  original 
packages  from  other  States;  Norfolk  etc.  R.  R.  Co.  v.  Pennsylvania,  136 
TJ.  S.  120,  34  L.  Ed.  397,  10  Sup.  €t.  960,  annulling  tax  on  road  which 
is  link  in  interstate  system;  Covington  etc.  Bridge  Co.  v.  Kentucky,  154 
U.  S.  216,  217,  38  L.  Ed.  968,  14  Sup.  Ct.  1091, 1092,  annulling  State  law 
regulating  interstate  bridge  fares;  Reagan  v.  Farmers'  Loan  etc.  Co., 
154  U.  S.  397,  38  L.  Ed.  1023,  14  Sup.  Ct.  1054,  upholding  court's  right 
to  decree  rates  fixed  by  State  commission,  unreasonable ;  dissenting  opin- 
ion in  Adams  Express  Co.  v.  Ohio,  165  U.  S.  234,  41  L.  Ed.  700,  17  Sup. 
Ct.  314,  upholding  State  property  tax  on  telegraph,  telephone  and  ex- 
press companies;  dissenting  opinion  in  Henderson  Bridge  Co.  v.  Ken- 
tucky, 166  U.  S.  167, 169,  41  L.  Ed.  959,  960, 17  Sup.  Ct.  538,  539,  major- 
ity upholding  State  tax  on  franchise  of  iirterstate  bridge;  Cutting  v. 
Florida  etc.  Nav.  Co.,  46  Fed.  644,  shipment  to  agent  for  shipment  by 
him  out  of  State  is  interstate  commerce;  Anderson  v.  Louisville  etc. 
R.  R.  Co.,  62  Fed.  50,  annulling  "separate  coach  law,"  not  restricted  to 
passengers  traveling  between  State  jwints;  Northern  Pac.  Ry.  Co.  v. 
Keyes,  91  Fed.  51,  denying  State's  power  of  regulating  any  part  of  inter- 
state rates ;  State  v.  Woodruff  etc.  Coach  Co.,  114  Ind.  158, 15  N.  E.  815, 
annulling  law  taxing  earnings  of  sleeping-car  companies;  State  v.  Judge, 
44  La.  Ann.  777, 11  South.  76,  annulling  law  requiring  separate  cars  for 
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negroes  as  to  interstate  passengers;  Commonwealth  ▼.  Hoasatonie  R.  R. 
Co.y  143  Mass.  266,  9  N.  E.  556,  annulling  State  law  providing  for  freight 
rates;  Lake  Shore  etc.  Ry.  Co.  v.  Teagle,  2  Ohio  C.  C.  309,  311,  uphold, 
ing  common-law  rights  of  individual  shippers  to  require  equal  rates; 
Gulf  etc.  Ry.  Co.  v.  Dwyer,  76  Tex.  579, 16  Am.  St.  Rep.  928,  7  L.  R.  A* 
479, 12  S.  W.  1002,  applying  rule  to  regulation  of  freight  rates;  Norfolk 
etc.  R.  R.  Co.  V.  Commonwealth,  88  Va.  98,  29  Am.  St.  Rep.  707,  13 
L.  R.  A.  108, 13  S.  E.  340,  annulling  statute  forbidding  interstate  freight 
trains  to  run  on  Sundays;  Mugler  v.  Kansas,  123  U.  S.  676,  31  L.  !Bd. 

215,  8  Sup.  Ct.  305,  denying  State's  power  to  prohibit  sale  of  imported 
article;  dissenting  opinion  in  Lake  Shore  etc.  Ry.  Co.  v.  Ohio,  173  U.  S. 
330,  43  L.  Ed.  719,  19  Sup.  Ct.  482,  majority  upholding  State  law  re- 
quiring interstate  trains  to  make  certain  stops ;  Lake  Shore  etc.  Ry.  Co. 
V.  Smith,  173  U.  S.  687,  43  L.  Ed.  860,  19  Sup.  Ct.  566,  Ft.  Worth  etc. 
Ry.  Co.  V.  Whitehead,  6  Tex.  Civ.  App.  597,  26  S.  W.  173,  Cook  v.  Chicago 
etc.  Ry.  Co.,  75  Iowa,  172,  39  N.  W.  254,  and  gtate  v.  Sioux  City  etc. 
R.  R.  Co.,  46  Neb.  691,  31  L.  R.  A.  51,  65  N.  W.  768,  arguendo. 

Distinguished  in  Cotting  v.  Godard,  183  U.  S.  86,  46  L.  Ed.  100,  22  Sup. 
Ct.  34,  holding  unconstitutional  Kansas  act  of  March  3,  1897,  defining 
stockyards  corporations  and  regulating  charges  in  manner  effecting  dis- 
crimination against  plaintiff;  State  v.  Illinois  Cent.  R.  Co.,  246  111.  212, 

216,  92  N.  E.  826,  828,  upholding  tax  of  seven  x>er  cent  of  gross  receipts 
levied  on  railroad  doing  interstate  and  intrastate  business ;  Dow  v. 
Beidehnan,  125  U.  S.  689,  31  L.  Ed.  843,  8  Sup.  Ct.  1030,  upholding  State 
law  regulating  fares  between  State  points;  Louisville  etc.  Ry.  Co.  v. 
Mississippi,  133  U.  S.  589,  33  L.  Ed.  785,  10  Sup.  Ct.  349,  upholding 
separate  coach  law,  applied  to  interstate  commerce ;  Pullman  Palace-Car 
Co.  y.  Twombly,  29  Fed.  667,  668,  holding  sleeping-cars  subject  to  usual 
State  property  tax;  State  v.  Kansas  City  etc.  R.  R.  Co.,  32  Fed.  723, 
upholding  law  requiring  railroads  to  build  depots  at  railroad  crossings; 
Western  Union  Tel.  Co.  v.  Mayor  etc.  of  New  York,  38  Fed.  554,  8 
L.  R.  A.  461,  upholding  law  requiring  telegraph  wires  to  be  placed 
underground;  Cotting  v.  Kansas  City  Stock-Yards  Co.,  82  Fed.  853, 
upholding  State's  regulation  of  stockyards;  Solan  v.  Chicago  etc.  Ry. 
Co.,  95  Iowa,  263,  68  Am.  St.  Rep.  432,  28  L.  R.  A.  720,  63  N.  W.  693, 
applying  law  prohibiting  contractual  limitation  of  liability  to  interstate 
railroad ;  Goreley  v.  Butler,  147  Mass.  12,  16  N.  E.  737,  upholding  State 
insolvent  law;  Louisville  etc.  Ry.  Co.  v.  State,  66  Miss.  673,  14  Am.  St. 
Rep.  603,  6  L.  R.  A.  134,  6  South.  204,  upholding,  as  to  State' travel,  law 
requiring  separate  cars  for  negroes ;  Seawell  v.  Kansas  City  etc.  Ry.  Co., 
119  Mo.  236,  238,  240,  24  S.  W.  1005,  1006,  upholding  State  law  against 
discriminating  rates,  though  railroad  between  State  points  passes  out  of 
State;  Waterbury  v.  Newton,  50  N.  J.  L.  540, 14  Atl.  607,  upholding  law 
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regnlating  sales  of  oleomargarine,  thongli  incidentally  affecting  inter- 
state commerce;  Lumberville  Bridge  Co.  v.  Board  of  Assessors,  55 
N.  J.  L.  535,  25  L.  E.  A.  137,  26  Atl.  713,  taxation  of  domesticf  corpora- 
tions is  not  invalid  because  incidentally  affecting  one  engaged  in  inter- 
state commerce ;  Gulf  etc.  Ry.  Co.  v.  State,  72  Tex.  413, 13  Am.  St.  Bep. 
822, 1  L.  R.  A.  853, 10  S.  W.  85,  restraining  combination,  violating  State 
Constitution,  of  parallel  State  line  with  others;  Golf  etc.  Ry.  Co.  v. 
Eddins,  7  Tex.  Civ.  App.  128,  26  S.  W.  166,  upholding  statute  against 
railroad  contracts  restricting  loss  notice  to  ninety  days. 

Constitutionality  of  State  regulations  of  interstate  commerce.  Note, 
27  Am.  St.  Rep.  550,  558. 

State  regulation  of  railroads  as  interference  with  interstate  com- 
merce.   Note,  7  Ann.  Cas.  11,  12. 

Shipments  within' State- as  part  of  interstate  or  foreign  transporta- 
tion.   Note,  17  L.  R.  A.  643. 

State's  power  over  railroads  wlfbln  its  borders  is  not  lost  because  goods 
or  persona  transported  are  destined  beyond. 

Cited  in  Seawell  v.  Kansas  City  Ry.,  119  Mo.  236,  24  S.  W.  1005, 
arguendo. 

Local  regulations  of  bxidges^  ferries,  wbarves,  etc.,  tbougb  inddentaUy 
affecting  interstate  commerce,  axe  vaUd. 

Approved  in  Swift  v.  Sutphin,  39  Fed.  638,  annulling  law  forbidding 
sale  of  meat  not  inspected  by  State  authorities. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to.  Federal  courts. 
Note,  40  L.  R.  A.  (N.  S.)  413. 

Taxation  of  corporate  franchises.    Note,  57  L.  R.  A.  80. 

Corporate  taxation  and  the  commerce  clause.  Note,  60  L.  R.  A. 
649. 

Miscellaneous,  Cited  in  Spring  Valley  Water  Works  v.  San  Fran- 
cisco, 82  Cal.  312,  16  Am.  St.  Rep.  129,  6  L.  R.  A.  761,  22  Pac.  915,  for 
statement  of  facts  in  Munn  v.  Illinois;  dissenting  opinion  in  People  v. 
Budd,  117  N.  Y.  55  (see  22  N.  E.  690),  majority  upholding  law  regulating 
grain-elevating  charges. 

118  V,  8.  596-^08,  30  L.  Ed.  269,  7  Sup.  Ct.  82,  LITTLB  ▼.  GILEB. 

Remoral  cannot  be  bad  by  nonresident  defendants  denying  Joint  lia- 
bility wltb  others  aa  trespaoeers 

Approved  in  Chicago  etc.  Ry.  Co.  v.  Willard,  220  U.  S.  425,  55  L.  Ed. 
526,  31  Sup.  Ct.  460,  holding  suit  against  lessor  and  lessee  railroad  for 
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liability  for  joint  tort  is  not  separable  so  as  to  warrant  removal  by  non- 
resident ;  Alabama  etc.  Ry.  Co.  v.  Thompson,  200  U.  S.  215,  216,  60  L.  Ed. 
446,  447,«26  Sup.  Ct.  161,  and  Knuth  v.  Butte  Elec.  Ry.  Co.,  148  Fed.  75, 
both  holding  in  joint  action  for  personal  injury  against  railway  com- 
pany and  employee  no  separable  controversy  for  purpose  of  removal; 
Chesapeake  &  0.  R.  R.  Co.  v.  Dixon,  179  XL  S.  138,  46  L.  Ed.  125,  21  Sup. 
Ct.  70,  holding  indivisible  suit  against  railroad  and  engineer  and  fire- 
man, charging  concurrent  negligence,  causing  death  and  common  citizen- 
ship of  plaintiff  and  servants,  defeats  removal;  Northern  Pac.  Ry.  Co. 
V.  Mentzer,  214  Fed.  16,  130  C.  C.  A.  404,  holding  action  against  two 
railroads  for  negligent  starting  of  fire  was  not  separable  controversy; 
Regis  V.  United  Drug  Co.,  180  Fed.  205,  208,  holding  suit  against  corpo- 
ration and  its  manager  for  infringement  of  trademark  was  not  separable 
controversy;  Lomax  v.  Foster  Lumber  Co.,  174  Fed.  966,  99  C.  C.  A.  463, 
holding  action  of  trespass  to  try  title  brought  against  several  defendants 
is  not  separable  controversy;  Kardo  Co.  v.  Adams,  231  Fed.  955,  hold- 
ing corporate  capacity  cannot  be  inquired  into  by  Federal  court  where 
controversy  is  one  arising  under  laws  of  United  States;  City  of  Cleve- 
land V.  Cleveland  etc.  Ry.  Co.,  147  Fed.  176,  77  C.  C.  A.  467,  where  plain- 
tiff in  ejectment  joined  lessee  in  possession,  and  lessor  as  defendants, 
neither  controversy  is  separable;  Elkins  v.  Howell,  140  Fed.  159,  in  suit 
for  specific  performance  of  contract  for  sale  of  land  against  vendor  and 
his  subsequent  grantees,  controversy  with  latter  separable;  Lathrop-Shea 
&  Henwood  Co.  v.  Pittsburg  etc.  R.  Co.,  135  Fed.  620,  suit  against  con- 
struction company  and  railroad  on  contract  made  with  former,  complaint 
alleging  it  acted  as  agent  for  latter  does  not  contain  separable  con- 
troversy; Fogarty  v.  Southern  Pac.  Co.,  123  Fed.  974,  holding  action 
against  railroad  and  servants  alleging  negligence  in  maintaining  tracks 
and  operating  cars  states  joint  tort,  not  separable ;  Smedley  v.  Smedley, 
110  Fed.  258,  holding  indivisible  suit  against  S.,  plaintiff  ^s  parol  grantor, 
E.,  S.'s  subsequent  grantee,  and  H.,  E.'s  grantee,  to  cancel  deeds  and 
enforce  S,*s  gift  of  land;  Winston  v.  Illinois  Cent.  R.  R.  Co.,  Ill  Ky. 
959,  65  S.  W.  15,  holding  plaintiff  cannot  remove  suit  against  railroad 
and  engineer  and  fireman  to  enforce  joint  liability,  where  servants  have 
common  citizenship  with  plaintiff;  Staton  v.  Atlantic  Coast  Line  R.  Co., 
144  N.  C.  143,  56  S.  E.  797,  holding  suit  against  foreign  and  domestic 
railroad  company  using  same  tracks,  for  interference  with  easement, 
is  not  separable  controversy;  Hough  v.  Southern  Ry.  Co.,  144  N.  C.  696, 
700,  701,  57  S.  E.  471,  472,  473,  holding  mere  insolvency  of  one  defend- 
ant will  not  prevent  his  joinder;  Louisville  etc.  R.  Co.  v.  Vincent,  116 
Tenn.  335,  8  Ann.  Caa.  66,  95  S.  W.  184,  an4  Illinois  Cent.  R.  Co.  v. 
Coley,  121  Ky.  395,  1  L,  R.  A.  (N.  S.)  370,  89  S.  W.  237,  both  holding 
railroad  company  and  engineer  causing  injury  might  be  sued  jointly; 
Graves  v.  Corbin,  132  U.  S.  589,  88  L.  Ed.  468, 10  Sup.  Ct.  202,  creditor's 
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suit  to  set  aside  collusive  judgments  is  single  controversy;  Torrence  v. 
Shedd,  144  U.  S.  531,  36  L.  Ed.  531,  12  Sup.  Ct.  727,  action  of  partition 
is  not  separable;  Anderson  v.  Appleton,  32  Fed.  859,  action  to  establish 
will  is  single  controversy;  In  re  Jamecke  Ditch,  69  Fed.  170,  171,  pro- 
ceeding to  establish  drain  is  single;  Powers  v.  Chesapeake  etc.  Ry.  Co., 
169  U.  S.  97,  42  L.  Ed.  675, 18  Sup.  Ct.  266,  and  Louisville  etc.  R.  B.  Co. 
V.  Wangelin,  132  U.  S.  602,  33  L.  Ed.  476,  10  Sup.  Ct.  204,  where  rail- 
roads were  sued  as  joint  tort-feasors^  Weller  v.  Pace  Tobacco  Co.,  32 
Fed.  862,  where  attachment  creditors  intervened  in  suit  brought  to  com- 
►  pel  assignment  of  debtor's  stock;  Wilder  v.  Virginia  etc.  Iron  Co.,  46 
Fed.  682,  denying  removal  to  nonresident  corporation  sued  jointly  with 
others  in  tort ;  Seddon  v.  Virginia  etc.  Iron  Co.,  36  Fed.  9, 1  L.  R.  A.  110, 
where  corporation  and  directors  were  sued  to  cancel  stock  subscription ; 
Creagh  v.  Equitable  Life  Assur.  Society,  88  Fed.  3,  action  of  libel 
against  company  and  servants  is  single;  Davis  v.  County  Court,  88  Fed. 
706, -suit  to  enjoin  court  and  contractors  from  erecting  courthouse  is 
single;  Mitchell  v.  Smale,  140  U.  S.  409,  35  L.  Ed.  443,  11  Sup.  Ct.  820, 
defendant  cannot  make  action  several  which  plaintiff  makes  joint; 
Brown  v.  Coxe,  75  Fed.  690,  Moore  v.  Los  Angeles  etc.  Steel  Co.,  89'  Fed. 
78,  and  National  Docks  Ry.  Co.  v.  Pennsylvania  R.  R.  Co.,  52  N.  J.  Eq. 
64,  65,  66,  28  Atl.  74,  all  holding  plaintiff  may  elect  where  defendants' 
liability  is  joint  and  several;  Woodrum  v.  Clay,  33  Fed.  899,  holding 
separate  defenses  do  not  make  separate  controversies;  State  v.  Day 
Land  etc.  Co.,  49  Fed.  597,  holding  alternative  count  not  removable 
because  involving  Federal  question  where  other  count  does  not;  Doremus 
V.  Root,  94  Fed.  761,  even  where  complaint  shows  that  liability  for  tort 
is  not  joint ;  Gamer  v.  National  Bank,  66  Fed.  371,  and  Roberts  v.  Lewis, 
144  U.  S.  656,  36  L.  Ed.  582,  12  Sup.  Ct.  782,  both  ai^endo. 

Distinguished  in  Manufacturers'  Com.  Co.  v.  Brown  Alaska  Co.,  148 
Fed.  310,  where  in  suit  on  note  maker  and  several  indorsers  joined  under 
State  statute,  controversy  with  each  separable;  Lucas  v.  Milliken,  139 
Fed.  825,  in  suit  for  specific  performance  of  contract  for  sale  of  stock 
in  corporation,  fact  that  the  corporation,  a  citizen  of  same  State  as  com- 
plainant, was  joined  as  defendant  does  not  prevent  removal;  Cella  v. 
Brown,  136  Fed.  443,  in  suit  for  specific  performance  of  agreement  for 
transfer  of  corporate  stocks  and  bonds,  defendant  bank,  which  merely 
acted  as  agent  of  parties  in  transaction,  not  necessary  party;  Boatmen's 
Bank  v.  Fritzlen,  135  Fed.  661,  662,  68  C.  C.  A.  288,  suit  to  avoid  prior 
mortgage  for  fraud  and  to  foreclose  second  mortgage  involved  separable 
controversies,  and  first  mortgagee  entitled  to  removal. 

Removal  from  State  to  Federal  court,  on  ground  of  separable  con- 
troversy, of  joint  action  for  tort  against  resident  and  nonresident 
defendants.    Note,  4  Ann.  Gas.  1150. 
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Removal  of  cause  because  of  separable  controversy.  Note,  6  L.  B.  A. 
(N.  S.)  67,  71. 

Removal  Act  of  1876,  directing  remanding  where  parties  coUnslvely 
Joined,  amounts  to  denial  of  jnrisdiction. 

Approved  in  Gilbert  v.  David,  235  U.  S.  667,  69  L.  Ed.  363,  35  Sup.  Ct. 
164,  holding  question  of  citizenship  may  be  raised  by  denial  in  answer; 
Steigleder  v.  McQuesten,  198  U.  S.  142,  49  L.  Ed.  987,  25  Sup.  Ct.  616, 
where  suit  dismissed  on  motion,  evidence  showing  diversity  of.  citizen- 
ship not  to  exist;  Morris  v.  Gilmer,  129  U.  S.  326,  32  L.  Ed.  694,  9  Sup. 
Ct.  292,  dismissal  may  be  had  any  time  before  final  hearing;  Simon  v. 
House,  46  Fed.  319,  dismissing  case  where  undisputed  evidence  shows 
want  of  jurisdictional  value;  Kreider  v.  Cole,  149  Fed.  656,  79  C.  C.  A. 
339,  dismissing  bill  filed  for  apx)ointment  of  receiver  of  corporation 
where  bonds  and  stock  had  been  assigned  to  citizen  of  another  State  to 
give  Federal  jurisdiction. 

Distinguished  in  Southern  Express  Co.  v.  Todd,  66  Fed.  105,  5  C.  C.  A. 
432,  general  appearance  waives  defendant's  right  to  be  sued  in  district 
of  his  or  plaintiff's  residence. 

Case  removed  by  nonresident  collusively  holding  tltle^  to  give  jnzisdie- 
tion,  should  be  remanded. 

Approved  in  Cerri  v.  Akron-People's  Telephone  Co.,  219  Fed.  289, 
holding  collusively  appointing  alien  as  administrator  for  purposes  of  fiuit 
will  defeat  jurisdiction  of  Federal  court;  Pacific  Mut.  Life  Ins.  Co.  v. 
Tompkins,  101  Fed.  542,  41  C.  C.  A.  488,  holding  plaintiff  owning  house 
in  Virginia,  living  and  voting  there,  not  citizen  of  West  Vii^nia,  for 
Federal  jurisdiction,  though  intending  to  return  there,  having  rented 
house;  Lehigh  Min.  etc.  Co.  v.  Kelly,  160  U.  S.  342,  40  L.  Ed.  450,  16 
Sup.  Ct.  313,  where  Virginia  citizens  incorporated  under  Pennsylvania 
law ;  Lake  Co.  Commrs.  v.  Dudley,  173  U.  S.  253,  43  L.  Ed.  689,  19  Sup. 
Ct.  402,  where  bond  coupons  were  transferred  to  nonresident  without 
consideration;  McLean  v.  Clark,  31  Fed.  503,  where  land  was  conveyed 
to  nonresident  son-in-law  for  worthless  patent ;  Industrial  etc.  Guaranty 
Co.  V.  Electrical  Supply  Co.,  58  Fed.  743,  7  C.  C.  A.  471,  where  defend- 
ant, having  collusively  induced  plaintiff  to  sue,  filed  cross-bill;  Alabama 
etc.  R.  R.  V.  Carroll,  84  Fed.  780,  28  C.  C.  A.  207,  court  may  dismiss 
where  there  is  substantial  evidence  that  change  of  residence  was  without 
permanent  intention. 

Fraud  in  joining  resident  as  codefendant  with  nonresident,  for  pur- 
pose of  preventing  removal  to  Federal  court.  Note,  22  L.  S.  A. 
(N.  S.)  1237. 
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118  XT.  &  608-610,  SO  L.  Ed.  259,  7  Svp.  Ot.  23,  N£W  YOBK  EI^VATED 
R.  B.  OO.  ▼.  FIFTH  NAT.  BANK. 

Appellate  Jurisdiction  of  Supreme  Oourt  is  detennliied  by  amount  of 
final  Judgment^  not  verdict 

Approved  in  Hale  v.  Grogan,  106  Ky.  315,  50  S.  W.  258,  holding  inter- 
est accruing  before  institution  of  action  not  included  in  determining 
amount  in  controversy  for  appeal  under  Laws  Ky.  1898,  p.  71 ;  Oliver  v. 
Love,  104  Mo.  App.  84,  78  S.  W.  338,  in  action  on  note,  defendant,  hav- 
ing filed  counterclaim  and  had  verdict  thereon,  was  entitled  to  interest 
from  verdict  to  rendition  of  final  judgment;  Zeckendorf  v.  Johnson,  123 
U.  S.  618,  81  L,  Ed.  278,  8  Sup.  Ct.  262,  and  Quebec  S.  S.  Co.  v.  Mer- 
chant, 133  U.  S.  379,  S3  L.  Ed,  660, 10  Sup.  Ct.  399,  both  reaffirming  rule ; 
Massachusetts  Ben.  Assn.  v.  Miles,  137  U.  S.  692,  34  L.  Ed.  836, 11  Sup. 
Ct.  235,  where  interest  anteceding  judgment  is  included  therein;  District 
of- Columbia  v.  Gannon,  130  U.  S.  228,  32  L.  Ed.  922,  9  Sup.  Ct.  509, 
where  interest  which  would  have  given  jurisdiction  was  omitted  from 
judgment;  Keller  v.  Ashford,  133  U.  S.  618,  33  L.  Ed.  671,  10  Sup.  Ct. 
495,  including  interest  accruing  between  special  and  general  term  judg- 
ments ;  Decker  v.  Williams,  73  Fed.  311,  where  appeal  was  from  United 
States  commissioner,  acting  as  Justice  Court;  Griffith  v.  Baltimore  etc. 
R.  R.,  44  Fed.  585,  arguendo.     ' 

Distinguished  in  Hale  v.  Grogan,  106  Ky.  311,  50  S.  W.  258,  under  local 
statute;  Robostelli  v.  New  York  etc.  R.  R.  Co.,  34  Fed,  719,  and  Wood- 
bury V.  District  of  Columbia,  8  Mackey  (D.  C),  172,  both  arguendo. 

Inclusion  of  interest  accruing  after  suit  is  brought  in  determining 
amount  in  controversy.    Note,  13  Ann.  Cas.  396. 

118  IT.  8.  610-626,  SO  !■.  Ed.  274,  7  Sup.  Ot.  25,  EX  PASTE  PHENIZ  INS. 
00. 

Quaere,  whether  limitation  of  liability  extends  to  damage  ftom  ship 
settinir  fiM  to  places  adiore. 

Approved  in  Richardson  v.  Harmon,  222  U.  S.  101,  106,  56  L.  Ed.  112, 
114,  32  Sup.  Ct.  27,  holding  owner  of  vessel  entitled  to  limit  liability  for 
damage  done  to  wharf  ;^  The  San  Rafael,  134  Fed.  752,  allowing  limited 
liability  where  libelant  was  injured  while  on  ferry-boat  owned  and  oper- 
ated by  railroad  company  in  connection  with  its  line;  Goodrich  Transp. 
Co.  V.  Gagnon,  36  Fed.  125,  126,  limiting  application  of  limited  liability 
act  to  causes  cognizable  in  admiralty. 

Limitation  of  vessel  owner's  liability.    Note,  Ann.  Oas.  1913D,  1227. 

Prohibition  will  lie  wliere  court's  want  of  Jurisdiction  appears  on  face 
of  proceeding. 

Approved  in  State  v.  White,  40  Fla.  320,  24  South.  167,  following  rule ; 
In  re  Louisville  &  Cincinnati  Packet  Co.,  223  Fed.  191, 192,  holding  pro- 
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ceedings  to  limit  liability  may  be  instituted  in  jurisdiction  where  vessel 
is  located. 

Distinguished  in  In  re  Fassett,  142  U.  S.  484,  35  L.  Ed.  1089,  12  Sup. 
Ct.  297,  where  jurisdiction  existed  on  grounds  other  than  those  assailed ; 
In  re  Cooper,  143  U.  S.  606,  36  L.  Ed.  243, 12  Sup.  Ct.  461,  where  record 
proper  fails  to  show  want  of  jurisdiction. 

DlBtrlct  Court  has  no  Jazisdictlon  of  action  for  damages  by  fire  ashore, 
communicated  from  ship. 

Approved  in  Cleveland  Terminal  etc.  R.  R.  Co.  v.  Cleveland  Steamship 
Co.,  208  U.  S.  319,  13  Aim.  Cas.  1215,  62  L.  Ed.  512,  28  Sup.  Ct.  414, 
holding  admiralty  court  has  no  jurisdiction  of  libel  in  rem  on  vessel 
based  on  injury  to  wharf;  Knapp,  Stout  &  Co.  v.  McCaffrey,  177  U.  S. 
643,  44  L.  Ed.  924,  20  Sup.  Ct.  827,  holding  bill  to  enforce  lien  for  tow- 
age of  lumber  raft,  brought  against  individual  defendants,  suit  in  per- 
sonam cognizable  in  State  courts  under  Rev.  Stats.,  §  663 ;  Swayne  v. 
Barsch,  226  Fed.  690,  holding  Oregon  Employers'  Liability  Act  was 
applicable  to  injury  occurring  to  stevedore  on  dock;  The  Underwriter, 

119  Fed.  737,  holding  no  lien  against  owner  for  coal  furnished  where 
charter-party  providing  that  charterer  shall  pay  for  all  coal  used;  West 
V.  Martin,  47  Wash.  424,  427,  92  Pac.  337,  338,  holding  injury  to  wharf 
is  within  admiralty  jurisdiction;  Johnson  v.  Chicago  etc.  Elevator  Co., 
119  U.  S.  397,  30  L.  Ed.  450,  7  Sup.  Ct.  268,  where  elevator  was  injured 
by  ship 's  jib-boom ;  Milwaukee  v.  The  Curtis,  37  Fed.  706,  3  L.  R.  A.  712, 
and  The  John  C.  Sweeney,  66  Fed.  643,  where  ships  injured  bridges; 
The  H.  S.  Pickands,  42  Fed.  240,  where,  owing  to  negligently  secured 
ship-ladder,  plaintiff  fell  on  dock;  Bain  v.  Sandusky  Transp.  Co.,  60 
Fed.  913,  where  deserting  seamen  were  wrongfully  arrested  through 
ship's  master  on  shore;  John  Spry  Lumber  Co.  v.  Steam  Barge,  76  Mich. 
328,  43  N.  W.  678,  assuming  jurisdiction  of  suit  for  damage  by  ship  to 
boom  and  mill  dock ;  State  v.  Judge,  39  La.  Ann.  602,  4  Am.  St.  Rep.  277, 
2  South.  39,  assuming  jurisdiction  in  personam  to  enforce  claim  secured 
by  lien  arising  under  State  statute;  dissenting  opinion  in  The  Robert 
W.  Parsons,  191  U.  S.  41,  48  L.  Ed.  83,  24  Sup.  Ct.  8,  majority  upholding 
exclusive  admiralty  of  suit  to  enforce  lien  for  repair  of  canal  boat  oper- 
ating entirely  within  New  York  State. 

Distinguished  in  Latta  &  Terry  Construction  Co.  v.  Raithmoor,  241 
U.  S.  174,  60  L.  Ed.  940,  36  Sup.  Ct.  614,  holding  admiralty  jurisdiction 
covers  libel  in  rem  for  damages  occurring  to  wharf;  United  States  v. 
Evans,  196  U.  S.  364,  368,  49  L.  Ed.  236,  238,  26  Sup.  Ct.  46,  holding 
admiralty  court  had  jurisdiction  of  action  against  vessel  for  destruction 
of  beacon  standing  in  fifteen  or  twenty  feet  of  water  built  on  piles; 
The  Strabo,  90  Fed.  110,  where,  owing  to  n^ligently  secured  ladder, 
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workman  fell  on  dock ;  Hermann  v.  Port  Blakely  Mill  Co.,  69  Fed.  650, 
where  plaintiff  was  injured  in  ship's  hold  by  lumber  from  dock. 

Writ  of  prohibition.    Note,  111  Am.  St.  Rep.  9S4,  944. 

Admiralty  jurisdiction  in  tort.    Note,  13  Ann.  Gaa.  1217, 1225. 

Legal  meaning  of  ''any."    Note,  Ann.  Caa.  1916E,  SO. 

118  V,  8.  626-6S0,  30  !■.  Ed.  273,  7  Sup.  Ot  48,  JACKBONVIUJB  ETQ. 
R.  R.  CO.  T.  UNITED  STATEflw 

Not  cited. 

118  IT.  8.  630-634,  SO  L.  Ed;  284,  7  Sup.  Ot  24,  FENNSTI.VAinA  R  R  00. 
T.  8T.  L0ni8  ETO.  R  R.  OO. 

Indiana  laws  do  not  anthorize  ninety-nine  year  leaBe  of  railroad. 
Approved  in  Cumberland  Tel.  etc.  Co.  v.  Evansville,  127  Fed.  192,  hold- 
ing 2  Burns'  Rev.  Stats.  Ind.  1901,  §  5517,  chartering  corporations  en- 
abling telephone  companies  to  hold  and  convey  land,  does  not  authorize 
transfer  of  franchise;  Central  Trust  Co.  v.  Indiana  etc.  R.  Co.,  98  Fed. 
670,  39  C.  C.  A.  220,  holding  2  Bums'  Rev.  Stats.  Ind.  1894,  §  5216, 
authorizing  telephone  company,  whose  line  crosses  State,  to  guarantee 
bonds,  inapplicable  to  line  leasing  property,  leasing  being  unlawful; 
St.  Louis  etc.  R.  R.  Co.  v.  Terre  Haute  etc.  R.  R.  Co.,  145  U.  S.  405, 
36  L.  Ed.  753, 12  Sup.  Ct.  956,  where  leased  road  was  in  Illinois ;  Kennan 
V.  Rundle,  81  Wis.  224,  51  N.  W.  432,  acceptance  of  bonds  from  policy- 
holders to  guarantee  future  debts  is  ultra  vires  of  mutual  insurance 
company. 

Distinguished  in  St.  Louis  etc.  R.  R.  Co.  v.  Terre  Haute  etc.  R.  R.  Co., 
33  Fed.  446,  447,  holding  nineteen  years'  laches  fatal  to  suit  to  annul 
such  lease. 

118  XT.  &  634-655,  30  L.  Ed.  260,  7  8ap.  Ot  39,  DELANO  ▼.  BTTTLER. 

Increase  of  stock  voted  by  national  bank  may  be  reduced  if  not  aU 
sabscribod  and  controller  consents. 

Approved  in  Commercial  Nat.  Bank  v.  Weinhard,  192  U.  S.  251,  48 
L.  Ed.  431,  24  Sup.  Ct.  257,  holding  national  bank  directors  not  em- 
^  powered  by  Rev.  Stats.,  §§  5136,  5145,  to  levy  assessment  ordered  by 
controller  to  replace  deficiency  without  stockholder's  action;  Bailey  v. 
Tillinghast,  99  Fed.  810,  40  C.  C.  A.  93,  upholding  stockholders'  resolu- 
tion reducing  three  hundred  thousand  dollars  increase  of  national  bank 
capital  to  one  hundred  and  fifty  thousand  dollars  amount  subscribed  and 
declaring  subscribers'  liability  on  subscriptions;  Gettysburg  Nat.  Bank 
V.  Brown,  95  Md.  387,  93  Am.  St.  Rep.  347,  52  Atl.  976,  holding  defendant 
subscribing  for  three  hundred  one  dollar  shares  in  corporation  changing 
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from  capital  of  one  thousand  dollars  of  two  hundred  shares  to  two  hun- 
dred and  fifty  thousand  dollars  of  par  value  of  one  dollar  not  liable  to 
creditors ;  Weinhard  v.  National  Bank,  41  Or.  363,  68  Pac.  808,  holding 
invalid  directors'  assessment  upon  stockholders  of  national  bank  with- 
out notice  of  controller  under  Rev.  Stats.,  §  5151,  not  authorization  of 
stockholders ;  Aspinwall  v.  Butler,  133  U.  S.  609,  33  L.  Ed.  783,  10  Sup. 
Ct.  421,  422,  reaffirming  rule;  Columbia  Nat.  Bank  v.  Mathews,  85  Fed. 
938,  29  C.  C.  A.  491,  where  stockholders  had  authorized  directors  to 
increase  stock  in  any  multiple  of  fifty  thousand  dollars. 

Distinguished  in  Mathews  v.  Columbia  Nat.  Bank,  77  Fed.  373,  where 
controller  refused  reduced  increase  till  just  before  bank's  insolvency; 
.Matthews  v.  Columbia  Nat.  Bank,  79  Fed.  559,  where  directors  were  not 
authorized  to  reduce  proposed  increase. 

Liability  on  stock  subscription  as  dependent  upon  whole  amount  of 
stock  having  been  subscribed.    Note,  16  Ann.  Gas.  1258. 

Bequirements  of  Beylsed  Statutes,  section  5142,  for  increase  of  national 
bank  stock,  stated. 

Approved  in  Winters  v.  Armstrong,  37  Fed.  511,  holding  subscrip- 
tions unenforceable  where  these  conditions  are  not  complied  with;  Mc- 
Farlin  v.  First  Nat.  Bank,  68  Fed.  872,  16  C.  C.  A.  46,  holding  payment 
in  full  necessary  to  valid  increase»of  stock;  Latimer  v.  Bard,  76  Fed. 
542,  laches  waives  right  to  object  to  fraudulent  increase;  Cockrill  v. 
Abeles,  86  Fed.  508,  holding  directors  liable  for  stock  increase,  based 
upon  fictitious  payment. 

Distinguished  in  Scott  v.  Latimer,  89  Fed.  848,  33  C.  C.  A.  1  (see  dis- 
senting opinion  in  89  Fed.  863,  33  C.  C.  A.  1),  failure  to  sell  whole  pro- 
posed increase  does  not  invalidate  shares  paid  for. 

Quaere,  wbetlier  acceptance  of  shares  waives  objection  to  reduction  of 
increased  capital. 

Approved  in  Aspinwall  v.  Butler,  133  U.  S.  596,  606,  88  L.  Ed.  779, 
783, 10  Sup.  Ct.  417,  421,  Pacific  Nat.  Bank  v.  Eaton,  141  U.  S.  230,  232, 
233,  234,  85  L.  Ed.  703,  704,  705,  11  Sup.  Ct.  984,  985,  and  Thayer  v. 
Butler,  141  U.  S.  235,  35  L.  Ed.  711, 11  Sup.  Ct.  987,  all  enforcing  liabil- 
ity, under  section  5151,  of  shareholders  who  subscribed  and  paid  for  new 
stock,  but  took  out  no  certificate. 

Stockholder  paying  for  new  sto<^  and  assessments  thereon,  ratlfled 
Informalities  of  stock  increase. 

Approved  in  Pope  v.  Merchants'  Trust  Co.,  118  Tenn.  521,  103  S.  W. 
796,  holding  payment  of  all  creditors'  claims  is  no  defense  to  suit  by 
receiver  for  unpaid  price  of  increased  stock  certificate ;  Butler  v.  Aspin- 
wall, 33  Fed.  217,  where  subscriber  protested  against  reduction  of  in- 
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Grease,  but  retained  stock  certificate;  Eaton  v.  Pacific  Nat.  Bank,  144 
Mass.  269,  10  N.  E.  847,  where  subscriber  paid  for  stock,  but  never 
accepted  certificate;  Greenbrier  etc.  Exposition  v.  Qcheltree,  44  W.  Va. 
633,  30  S.  £.  81,  denying  that  subscription  was  upon  implied  condition 
that  full  authorized  capital  stock  should  be  sold;  McCann'v.  First  Nat. 
Bank,  112  Ind.  359, 14  N.  E.  254,  arguendo. 

Distinguished  in  Winters  v,  Armstrong,  37  Fed.  513,  514,  and  Schieren- 
berg  y.  Stephens,  32  Mo.  App.  324,  325,  328,  where  controller  never  cer- 
tified increase ;  McFarlin  v.  First  Nat.  Bank,  68  Fed.  871, 16  C.  C.  A.  46, 
where  controller  refused  to  permit  whole  increase  contemplated ;  dissent- 
ing opinion  in  Scott  v.  Latimer,  89  Fed.  858,  33  C.  C.  A.  1,  majority  hold- 
ing delay  and  receipt  of  dividends 'estop  repudiation  of  stock  purcl^ase 
procured  by  fraud. 

National  bank's  voluntary  aflseasment  to  aTOld  liquidation  doee  not 
discharge  stockliolder's  liability. 

Approved  in  Williams  v.  Rose,  218  Fed.  902,  holding  stockholder  of 
insolvent  bank  could  not  set  off  amount  of  deposit  against  his  statutory 
liability;  Northwestern  Trust  Co.  v.  Bradbury,  117  Minn.  91,  Ann.  Cas. 
1913D,  69, 134  N.  W.  515,  holding  payment  of  quota  of  assessment  to  one 
creditor  does  not  discharge  stockholder  from  liability;  Witters  v.  Sowles, 
24  Blatehf.  563,  32  Fed.  138,  refusing  to  offset  liability  under  section 
5151  to  property  left  with  bank  to  be  so  applied;  Wingate  v.  Orchard, 
75  Fed.  244,  21  C.  C.  A.  315,  stockholder  cannot  offset  deposit  against 
liability  under  section  $151;  Hulitt  v.  Bell,  85  Fed.  100,  101,  assessment 
under  section  5205  is  valid  only  where  made  by  stockholders;  Scott  v. 
Latimer,  89  Fed.  852,  33  C.  C.  A.  1,  liability  under  section  5151  cannot 
be  modified  or  released  by  bank. 

Voluntary  pa3nnent  by  stockholder  of  full  quota  of  liability  to  cred- 
itor or  creditors  as  discharging  him  from  further  liability.  Note, 
Ann.  Gas.  1913D,  78. 

Miscellaneous.  Approved  in  Earle  v.  Carson,  188  U.  S.  52,  47  L.  Ed. 
378,  23  Sup.  Ct.  258,  upholding  bona  fide  sale  of  stock  of  national  bank 
though  with  knowledge  of  insolvency  thereof;  Pepper  v.  Springfield 
Institution  for  Savings,  218  Fed.  815,  134  C.  C.  A.  502,  holding  assess- 
ment of  forty-nine  per  cent  could  not  be  levied  while  assessment  of  one 
hundred  per  cent  was  still  in  force. 

118  XT.  8.  656,  SO  li.  Ed.  266.  7  Sup.  Ot  47,  MCLLd  T.  BITTLES. 

Not  cited. 
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118  V.  S.  665^63,  SO  U  Ed.  266,  7  Sup.  Ct.  61,  WHITNBT  ▼.  BXTTLEB. 

Seller  of  naUonal  bank  stock  ia  stocUiolder  nntU  he  has  done  all  rea- 
80nal)le  to  effect  transfer. 

Approved  in  Apsey  v.  Whittemore,  199  Mass.  70,  85  N.  E.  93,  Kimball 
V.  Apsey,  164  Fed.  832,  90  C.  C.  A.  634,  and  Apsey  v.  Ejmball,  221  U.  S. 
523,  55  L.  Ed.  838,  31  Sup.  Ct.  695,  all  holding  stockholders  nonassenting 
to  extension  of  corporation's  existence  and  appointing  appraisers  to  de- 
termine value  of  shares  cannot  be  held  liable  for  subsequent  debts; 
Young  V.  McKay,  50  Fed.  396,  and  Snyder  v.  Foster,  73  Fed-  139,  19 
C.  C.  A.  406,  both  arguendo. 

Liability  as  stockholder  of  transferrer  of  stock  where  transfer  is 
not  entered  on  books.    Note,  14  Ann.  Cas.  900. 

Stockholder's  liability  for  technical  failure  to  record  transfer  of 
shares.    Note,  11  L.  R.  A.  (N.  S.)  819. 

Vendor's  liability  cesMs  on  payment,  sorrender  of  stock,  and  power 
of  attorney.* 

Approved  in  Earle  v.  Carson,  188  U.  S.  52,  47  L.  Ed.  878,  23  Sup.  Ct. 
258,  upholding  bona  fide  sale  of  bank  stock  where  vendor  did  all  possible 
to  secure  transfer  on  books  though  bank  was  in  fact  insolvent  at  time; 
Matteson  v.  Dent,  176  U.  S.  531,  44  L.  Ed.  576,  20  Sup.  Ct.  423,  holding 
widow  and  heirs  of  national  bank  stockholder  who  let  stock  remain  in 
deceased's  name  are  liable  for  assessments  thereon  under  Rev.  Stats.^ 
§§  5151,  5152;  Fowler  v.  Crouse,  175  Fed.  648,  99  C.  C.  A.  200,  holding 
director  transferring  his  shares  without  knowledge  of  insolvency  cannot 
be  held  liable;  Earle  v.  Carson,  107  Fed.  640,  60  L.  R.  A,  266,  46  C.  C.  A. 
498,  holding  defendant  not  liable  as  shareholder  having  sold  shares  in 
good  faith  without  knowledge  of  insolvency  and  done  all  possible  to  pro^ 
cure  transfer ;  Earle  v.  Coyle,  97  Fed.  411, 412,  38  C.  C.  A.  226,  holding  de- 
fendant not  liable  as  stockholder  for  assessment  four  years  after  sale 
at  auctioi^  to  cashier  of  bank  to  whom  bank  paid  dividends  meanwhile ; 
Warren  v.  Nix,  97  Ark.  387,  135  S.  W.  901,  holding  fact  that  cashier  of 
corporation  failed  to  record  transfer  of  stock  will  not  continue  stock- 
holder's liability;  Bracken  v.  Nicol,  124  Ky.  635,  14  Ann.  Cas.  896,  11 
L.  R.  A.  (N.  S.)  818,  99  S.  W.  922,  and  Weakley  v.  McClarty,  136  Ky. 
842, 136  Am.  St.  Rep.  279, 125  S.  W.  266,  all  holding  stockholders  indors- 
ing shares  and  delivering  them  to  cashier  of  bank  for  transfer  could  not 
be  held  liable  on  itasolvency  occurring  two  years  after;  Foster  v.  Row, 
120  Mich.  18,  79  N.  W,  702,  holding  defendant  not  liable  as  stockholder 
where  name  remained  on  books  but  stock  transferred  to  cashier  wha 
promised  to  pay  overdraft  on  strength  of  which  defendant  overdrew^ 
cashier  never  paying;  Hunt  v.  Seeger,  91  Minn.  267,  98  N.  W.  92,  bank 
stockholder  not  liable  where  he  had  assigned  stock  and  requested  bank 


607  HARKNESS  v.  RUSSELL.  U8  U.  S.  66S-682 

officer  to  make  transfer  on  books, ^which  latter  neglected  to  do;  Angle 
V.  Chicago  etc.  Ry.  Co.,  39  Fed.  912,  Young  v.  McKay,  50  Fed.  *397,  398, 
and  Cox  v.  Elmendorf,  97  Tenn.  521,  525,  37  S.  W.  388,  389,  all  reaffirm- 
ing rale ;  Hayes  v.  Shoemaker,  39  Fed.  320,  where  vendor  personally  de- 
livered certificate  to  bank  and  requested  transfer ;  Ricaud  v.  Wilmington 
Sav.  etc.  Co.,  70  Fed.  428,  17  C.  C.  A.  170,  concerning  transfer  to  "F., 
as  executor, '*  he  being  executor  of  two  estates;  Snyder  v.  Foster,  73  Fed. 
140,  19  C.  C.  A.  406,  and  Foster  v.  Row,  120  Mich.  18,  79  N.  W.  702, 
where  sales  were  to  bank  cashiers ;  Earle  v.  Coyle,  95  Fed.  101, 102,  where 
sale  was  by  auction,  to  officer  of  bank,  with  power  to  make  transfer; 
Basting  v.  Northern  Trust  Co.,  61  Minn.  312,  63  N.  W.  722,  purchaser 
of  publishing  company's  stock  at  execution  sale,  who  notified  company 
to  transfer  stock,  is  stockholder;  Briggs  v.  Spaulding,  141  U.  S.  153, 
35  L.  Ed.  671, 11  Sup.  Ct.  931,  upholding  verbal  resignation  by  director, 
accompanied  by  sale  of  stock. 

Distinguished  in  McDonald  v.  Dewey,  202  U.  S.  520,  50  L.  Ed.  1133, 
26  Sup.  Ct.  731  (affirming  134  Fed.  533,  534,  67  C.  C.  A.  408),  holding 
stockholder  liable  where  he  had  not  done  everything  necessary  to  effect 
transfer;  Hawkins  v.  Citizens'  Investment  Co.,  38  Or.  555,  64  Pac.  324, 
holding  shareholder  assigning  and  delivering  unpaid  shares  to  president 
as  vendee  liable  thereon  until  shares  changed  on.  books  after  sale  by 
president;  Man  v.  Boykin,  79  S.  C.  6,  128  Am.  St.  Bep.  830,  60  S.  E.  18, 
holding  statute  of  South  Carolina  requires  transfer  to  be  completed  on 
books  before  stockholder  is  relieved;  Richmond  v.  Irons,  121  U.  S.  58, 
SO  L.  Ed.  874,  7  Sup.  Ct.  802,  where  vendor  delivered  certificate  and 
power  to  bank  president  in  private  capacity;  Finn  v.  Brown,  142  U.  S. 
71,  35  L.  Ed.  940,  12  Sup.  Ct.  140,  holding  cashier  liable  upon  stock 
transferred  to  him  on  register,  though  without  his  actual  knowledge; 
Russell  V.  Easterbrook,  71  Conn.  56,  40  Atl.  906,  where  purchaser  de- 
clined to  accept  stock. 

Liability  of  stockholders  to  creditors  of  corporations  for  corporate 
debts.    Note,  3  Am.  St.  Rep.  864. 

118  XT.  8.  66S-682,  30  L.  Ed.  285,  7  Sup.  Ot.  51,  HABKNESS  ▼.  BTTSSELL. 

ProvlBlon  for  retaking  of  proper^  sold,  upon  default^  held  not  Incon- 
dstent  with  conditional  sale. 

Approved  in  Dunlap  v.  Mercer,  156  Fed.  549,  86  C.  C.  A.  435,  and 
Bierce  v.  Hutchins,  205  U.  S.  348,  51  L.  Ed.  834,  27  Sup.  Ct.  524,  both 
holding  taking  of  note  for  purchase  price  is  not  inconsistent  with  reten- 
tion of  title;  McFad'den  v.  Thorpe  Elevator  Co.,  18  N.  D.  99,  118  N.  W. 
244,'  holding  taking  of  mortgage  to  secure  payments  did  not  operate 
against  retention  of  title  under  previous  contract ;  Corbitt  Bugjay  Co.  v. 
Ricaud,  169  Fed.  937,  95  C.  C.  A.  279,  holding  where  seller  took  notes  for 
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purchase  priee,  a  trust  existed  in  his  favor  enforceable  against  trastee 
of  bankrupt;  Freed  Furniture  etc.  Co.  v.  Sorensen,  28  Utah,  428,  430, 
431,  432,  433,  107  Am.  St.  Rep.  787,  738,  740,  79  Pac.  666,  567,  568,  and 
Btudebaker  Bros.  Co.  v.  Mau,  13  Wyo.  367,  110  Am.  St.  Rep.  1001,  80 
Pac.  153,  both  holding  agreement  ^f  sale  whereby  title  to  remain  in 
vendor  until  payment,  with  right  to  retake  and  sell  on  default,  with 
obligation  for  price  absolute,  is  conditional  sale  and  not  mortgage;  The 
H.  C.  Grady,  87  Fed.  234,  sale  of  ship,  reserving  title  to  secure  price,  is 
conditional,  though  vendor  supposed  not;  McRea  v.  Merrifield,  48  Ark. 
167,  2  S.  W.  782,  sale  of  chattel,  with  reservation  of  title  till  payment 
9f  price,  is  conditional  sale;  Van  Allen  v.  Francis,  123  Cal.  480,  56  Pac. 
341,  and  Kimball  v.  Mellon,  80  Wis.  145,  48  N.  W.  1104,  all  holding 
stipulation  for  unconditional  payment  of  purchase  money  does  not  pre- 
vent sale  from  being  conditional. 

Distinguished  in  Arkansas  Cattle  Co.  v.  Mann,  130  U.  S.  78,  32  L.  Ed. 
857,  9  Sup.  Ct.  461,  where  language  of  agreement  showed  absolute  sale; 
Chicago  Ry.  etc.  Co.  v.  Merchants'  Bank,  136  U.  S.  282,  34  L.  Ed.  353, 
10  Sup.  Ct.  1002,  where  recitals  in  purchase  notes  indicate  sale,  notes 
are  negotiable;  Union  etc.  Transit  Co.  v.  Western  Land  etc.  Co.,  59  Fed. 
53,  7  C.  C.  A.  660,  holding  facts  involved  do  not  constitute  conditional 
sale ;  Palmer  v.  Howard,  72  Cal.  297,  1  Am.  St.  Rep.  62,  13  Pac.  860, 
proviso  for  retaking  and  sale  by  vendor,  and  payment  to  vendee  of  ex- 
cess proceeds,  shows  absolute  sale. 

What  constitutes — Conditional  sales.    Note,  46  Am.  St.  Rep.  298. 

Conditional  sale  of  chattels.    Note,  57  Am.  Rep.  572,  585. 

What  constitutes  a  transaction  a  sale.    Note,  94  Am.  St.  Rep.  214. 

Whether  contract  is  chattel  mortgage  rather  than  conditional  sale 
because  of  clause  authorizing  vendor  to  retake  and  sell  goods  and 
return  surplus  proceeds  to  vendee.    Note,  3  Ann.  Gas.  641. 

Damages  for  breacli  of  sale  is  difference  between  contract  price  and 
value  at  breach. 

Approved  in  Morris  v.  Cohn,  55  Ark.  411, 18  S.  W.  384,  arguendo. 

In  niinolB,  parchaaer  firam,  or  ezecntlon  creditor  of,  condltlaiial  vendee^ 
gets  good  title  against  vendor. 

Approved  in  In  re  Rasmussen's  Estate,  136  Fed.  705,  goods  delivered 
to  purchaser  for  purpose  of  sale  in  usual  course  of  his  business  pass  to 
trustee  in  bankruptcy;  Swedish  etc.  Nat.  Bank  v.  First  Nat.  Bank,  89 
Minn.  113,  94  N.  W.  222,  holding  valid  warehouse  receipts  of  Minnesota 
elevator  company  covering  grain  in  State  elevators,  and  invalid  receipts 
covering  grain  in  company's  elevators  in  Dakota,  Iowa  and  Nebraska; 
State  V.  Fidelity  &  Deposit  Co.,  36  Tex.  Civ.  220,  80  S.  W.  647,  muni- 
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cipal  bonds  and  securities  acquired  situs  for  purposes  of  taxation  in 
State  other  than  that  of  owner's  domicile;  Page  v.  Uriok,  31  Wash. 
603,  72  Pac.  455,  holding  contract  for  sale  of  dwelling-house  stipulating 
that  title  shall  remain  in  seller  until  price  paid  is  contract  for  condi- 
tional sale ;  Dooley  v.  Pease,  88  Fed.  449,  31  C.  C.  A.  582,  holding  sale 
not  coupled  with  possession  void,  in  Illinois,  as  against  vendor's  cred- 
itors; Gilbert  v.  National  Cash  Register  Co.,  176  111.  296,  62  N.  E.  25, 
recording  conditional  sale,  like  chattel  mortgage,  does  not  constitute  no- 
tice to  vendee's  purchasers;  dissenting  opinion  in  Fleet  v.  Hertz,  201  HI. 
615,  94  Am.  St.  Bep.  192,  66  N.  E.  865,  majority  holding  consignment 
of  goods  to  be  handled  for  consignor's  account,  holding  proceeds  in  trust 
until  settlement,  constituted  no  sale. 

In  ahsence  of  fraud,  condltloiial  sale  is  valid,  even  against  vendee's 
credltora 

Approved  in  Bryant  v.  Swofford  Bros.  Dry  Goods  Co.,  214  U.  S.  290, 
58  L.  !Bd.  1002,  29  Sup.  Ct.  614,  holding  trustee  in  bankruptcy  has  no 
right  to  goods  sold  under  conditional  sale;,  G.  W.  Parsons  Co.  v.  United 
States  Fidelity  etc.  Co.,  225  Fed.  255,  upholding  conditional  contract 
of  sale  as  between  parties;  In  re  Richheimer,  221  Fed.  25, 136  C.  C.  A. 
542,  holding  where  coffee  was  delivered  to  importer  to  be  sold  and  pro- 
ceeds paid  to  certain  banks  making  advances,  title  of  latter  was  good 
as  against  trustee  in  bankruptcy  of  importer;  In  re  White's  Express 
Co.,  215  Fed.  895,  132  C.  C.  A.  234,  allowing  seller  under  conditional 
sale  to  reclaim  property  as  against  trustee  in  bankruptcy;  Baker  Ice 
Mach.  Co.  V.  Bailey,  209  Fed.  604,  126  C.  C.  A.  425,  and  Big  Four 
Implement  Co.  v.  Wright,  207  Fed.  538,  47  L.  R.  A.  (N.  S.)  1223,  125 
C.  C.  A.  577,  holding  conditional  sale  contract  not  recorded  until  within 
four-month  period  of  bankruptcy  does  not  constitute  preference;  Clyde 
Iron  Works  v.  Frerichs,  203  Fed.  639, 122  C.  C.  A.  33,  holding  Minnesota 
company  selling  goods  in  Louisiana  was  entitled  to  lien  on  goods  under 
statute  of  latter  State;  In  re  Farmers'  Co-operative  Co.,  202  Fed.  1007, 
holding  failure  to  record  conditional  sale  contract  until  within  four 
months  of  bankruptcy  of  purchaser  does  not  defeat  seller's  rights  as 
property  never  passed;  Southern  Hardware  etc.  Co.  v.  Clark,  201  Fed.  5, 
119  C.  CI  A.  339,  holding  contract  to  be  conditional  sale  and  not  chattel 
mortgage  as  would  require  recordation ;  In  re  Regealed  Ice  Co.,  191  Fed. 
937,  holding  bankrupt  ice  company  could  not  retain  property  it  had  pur- 
.  chased  under  conditional  sale ;  In  re  Pittsburgh  Industrial  Iron  Works, 
179  Fed.  155,  holding  trustee  in  bankruptcy  could  not  prevail  over  seller 
under  conditional  sale  contract;  York  Mfg.  Co.  v.  Brewster,  174  Fed. 
568,  98  C.  C.  A.  348,  holding  officer  of  corporation  making  loans  to  it 
and  taking  mortgage  on  property  sold  to  it  under  conditional  sale  was 
Zin--39 
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chargeable  with  notice  of  such  sale;  In  re  Gray,  170  Fed.  641,  holding 
notes  given  for  purchase  price  did  not  constitute  money  so  as  to  vest 
title  in  buyer ;  Monitor  Drill  Co.  v.  Mercer,  163  Fed.  946,  16  Ann.  Cas. 
214,  20  L.  R.  A.  (N.  S.)  1065,  90  C.  C.  A.  303,  holding  giving  purchaser 
right  to  Sell  product  and  apply  proceeds  on  purchase  price  does  not 
change  transaction  from  conditional  sale;  Sprague  Canning  Mach.  Co. 
v.  Fuller,  168  Fed.  691,  86  C.  C.  A.  46,  and  American  Wood  Working  Co. 
v.  Norment,  157  Fed.  805,  85  C.  C.  A.  165,  both  holding  trustee  of  bank- 
rupt vender  of  article  sold  conditionally  could  not  retain  goods  as 
against  vender;  Southern  Pine  Co.  v.  Savannah  Trust  Co.,  141  Fed.  807, 
73  C.  C.  A.  60,  where  goods  sold  to  be  paid  for  on  delivery  were  delivered 
to  president  of  bujdng  company  merely  to  be  checked  up  before  pay- 
ment, and  were  used  and  not  paid  for,  no  title  passed ;  Tilf ord  v.  Atlantic 
Match  Co.,  134  Fed.  927,  boiler  delivered  to  match  company  on  condi- 
tional sale,  not  subject  to  fien  of  prior  mortgage  by  company  of  all  its 
property  then  owned  and  thereafter  to  be  acquired;  In  re  Rodgers,  125 
Fed.  177,  60  C.  C.  A.  567,  holding  voidable  by  creditors  transaction 
whereby  bankrupt  warehouseman  made  gratuitous  lease  to  another,  re- 
ceiving warehouse  receipts  which  it  hypothecated  for  loans ;  In  re  George 
M.  Hill  Co.,  123  Fed.  868,  59  C.  C.  A.  354,  holding  under  Illinois  law, 
where  bankrupt  taking  machine  title  to  remain  in  vendor  until  accept- 
ance and  full  payment  refused  to  pay,  bankrupt  or  trustee  got  no  title; 
In  re  Gait,  120  Fed.  67,  56  C.  C.  A.  470,  holding  contract  to  furnish 
wagons  for  sale,  title  to  remain  in  manufacturer,  wagons  on  hand  in 
twelve  months  to  be  reclaimed  or  paid  for,  constituted  bailment ;  Houser 
etc.  Mfg.  Co.  V.  Hargrove,  6  Cal.  Unrep.  388,  59  Pac.  949,  holding  assess- 
ment levied  on  property  in  hands  of  buyer  under  conditional  contract 
of  sale  was  invalid ;  Beggs  v.  Bartels,  73  Conn.  135,  46  Atl.  875,  holding 
conditional  sale  made  in  New  York  of  machinery  for  use  in  Connecticut, 
where  for  lack  of  acknowledgment  it  amounted  to  absolute  sale,  gov- 
erned by  Connecticut  law ;  Gerber  v.  Probey,  44  App.  D.  C.  406,  uphold- 
ing provision  in  contract  of  sale  retaining  title  in  seller;  Kimball  v. 
Williams,  36  App.  D.  C.  46,  Ann.  Gafl.  1912B,  1331,  holding  where  terms 
of  conditional  sale  call  for  interest  on  deferred  payments,  acceptance 
of  principal  without  interest  is  not  waiver  of  seller's  rights;  Wall  v. 
De  Mitkiewicz,  9  App.  D.  C.  122,  holding  lessor  under  conditional  lease 
may  institute  replevin  proceedings  on  default;  Smith  v.  Gilmore,  7  App. 
D.  C.  198,  holding  where  purchaser  under  conditional  sale  dies,  and 
Tcndor  applies  to  probate  court  for  money,  he  will  be  barred  of  subse- 
quent right  of  replevin;  Sanders  v.  Wilson,  8  Mackey  (D.  C),  559,  con- 
struing contract  for  rent  of  piano  to  be  conditional  sale;  Keane  v. 
Kibble,  28  Iddho,  284,  154  Pac.  974,  holding  facts  showed  transaction 
to  be  mortgage  and  warranted  appointment  of  receiver;  Kester  v. 
Schuldt,  11  Idaho,  669,  85  Pac.  976,  allowing  conditional  vendor  to  re- 
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cover  property  levied  on  as  property  of  vendee;  Mark  Means  Transf. 
Co.  y.  Mackinzie,'9  Idaho,  172,  73  Pac.  137,  and  Barton  v.  Groseclose,  11 
Idaho,  230,  81  Pac.  624,  both  holding  conditional  vendor  could  not  at- 
tach property  of  vendee  for  purchase  price;  Atkinson  v.  Japink,  186 
Mich.  338,  152  N.  W.  1080,  holding  acceptance  of  not**,  in  payment  did 
not  divest  seller  of  title ;  Bunday  v.  Columbus  Machine  Co.,  143  Mich.  13, 
106  N.  W.  398,  in  action  for  breach  of  warranty,  that  title  had  not 
passed,  goods  having  been  delivered  under  conditional  sale ;  Central  Loan 
etc.  Co.  V.  Campbell  Commission  Co.,  6  Okl.  412,  49  Pac.  53,  attachment 
of  property  in  hands  of  vendor  under  conditional  sale  as  property  of 
vendee  invalid;  McDaniel  v.  Chiaramonte,  61  Or.  407,  122  Pac.  35,  con- 
struing agreement  to  be  conditional  sale  and  not  chattel  mortgage; 
Johnson  v.  lankovetz,  57  Or.  31,  29  L.  B.  A.  (N.  S.)  709,  110  Pac.  400, 
holding  acceptance  of  check  in  payment  of  goods  does  not  make  sale 
absolute;  McClung  v.  Colwell,  107  Tenn.  599,  89  Am.  St.  Rep.  965,  64 
S.  W.  892,  upholding  right  of  pledgee  of  stock  to  new  stock  in  con- 
solidated corporation  issued  to  pledgor  as  pledgee's  agent  and  attached 
as  property  of  pledgor;  Tumbow  v.  Beckstead,  25  Utah,  477,  71  Pac. 
1064,  holding  plaintiff  transferring  sheep  to  defendant's  transferrer 
on  latter 's  agreement  to  pay  fifty  cents  per  head  for  two  years  and  keep 
old  stock  good  passed  no  title;  Standard  Steam  Laundry  v.  Dole,  22 
Utah,  320,  61  Pac.  1106,  sustaining  validity  of  conditional  sale  of  laundry 
machinery,  title  not  to  pass  until  notes  securing  price  were  paid ;  Lund- 
berg  V.  Kitsap  County  Bank,  79  Wash.  79,  139  Pac.  770,  construing 
contract  for  transfer  of  property  to  be  conditional  sale ;  John  Deere 
Plow  Co.  V.  Edgar  Farmer  Store  Co.,  154  Wis.  494,  143  N.  W.  195, 
allowing  seller  under  conditional  contract  to  obtain  possession  as  against 
trustee  in  bankruptcy;  Mississippi  River  Logging  Co.  v.  Miller,  109  Wis. 
85,  86,  85  N.  W.  196,  197,  holding  vendor  of  standing  timber  to  logging 
company  having  similar  timber,  title  to  remain  in  vendor  until  paid, 
estopped  as  against  purchaser  of  logs  to  claim  title;  dissenting  opinion 
in  El  Paso  Live  Stock  Com.  Co.  v.  Colorado  Live  Stock  Com.  Co.,  171 
Fed.  25,  96  C.  C..A.  262,  majority  holding,  where  draft  given  in  payment 
of  cattle  was  unauthorized  by  drawee,  seller  could  not  recover  cattle 
without  returning  amount  of  draft;  McRea  v.  Merrifield,  48  Ark.  162, 
2  S.  W.  780,  Palmer  v.  Howard,  72  Cal.  295,  1  Am.  St.  Rep.  61,  13  Pac. 
859,  Dodd  v.  Bowles,  3  Wash.  Ter.  387, 19  Pac.  157,  Rodgers  v.  Bachman, 
109  Cal.  556,  42  Pac.  449,  Standard  Implement  Co.  v.  Parlin  &  Orendorff 
Co.,  51  Kan.  546,  33  Pac.  361,  Schneider  v.  Lee,  33  Or.  582,  17  Pac.  271, 
De  Saint  Germain  v.  Wind,  3  Wash.  Ter.  193,  13  Pac.  754,  and  Wad- 
leigh  v.  Buckingham,  80  Wis.  236,  49  N.  W.  746,  all  reaffirming  rule; 
Kellogg  V.  Burr,  126  Cal.  42,  58  Pac.  308,  upholding  conditional  vendor's 
title  against  attachment;  Seagrist  v.  Crabtree,  131  U.  S.  292,  33  L.  Ed. 
127,  9  Sup.  Ct.  689,  upholding  instructions  leaving  question  of  condi- 
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tional  sale  to  jury;  The  John  K.  Shaw,  32  Fed.  496,  upholding  title  of 
wheat  vendor,  reserving  title,  as  against  one  advancing  money  on  bill 
of  lading;  Cent.  Trust  Co.  v.  Marietta  etc.  Ry.  Co.,  48  Fed.  873, 1  C.  C.  A. 
140,  upholding  car-builder's  lien,  as  against  prior  mortgage,  covering 
after-acquired  property;  Holly  Mfg.  Co.  v.  New  Chester  Water  Co.,  48 
Fed.  887,  holding  open  control  by  vendor's  employee,  is  notice  of  lien 
on  machinery;  New  Chester  Water  Co.  v.  Holly  Mfg.  Co.,  63  Fed.  29, 
3  C.  C.  A.  399,  agreement  that  vendor  shall  have  right  to  possession  of 
engines  till  price  paid,  preserved  their  character  as  personalty;  Warren 
V.  Liddell,  110  Ala.  246,  248j  20  South.  93,  94,  purchaser  from  vendee 
merely  acquires  his  conditional  title ;  Van  Allen  v.  Francis,  123  Cal.  478, 
66  Pac.  340,  and  Redewill  v.  Gillen,  3  N.  M.  637,  4  N.  M.  84, 12  Pac.  878, 
both  holding  innocent  purchasers  from  vendee  acquire  no  title;  New 
Haven  Wire  Co.  Cases,  67  Conn.  386,  5  L.  R.  A-  307,  18  Atl.  271,  and 
Hirsh  V.  Steele,  10  Utah,  20,  36  Pac.  49,  though  vendee  be  authorized 
to  resell;  Miles  v.  Edsall,  7  Mont.  193,  14  Pac.  702,  and  Shoshonetz  v. 
Campbell,  7  Utah,  48,  24  Pac.  673,  both  holding  such  sales  not  fraudulent 
per  se;  McClelland  v.  Scroggin,  36  Neb.  648,  63  N.  W.  473,  lease  of 
land,  with  purchase  agreement,  passes  no  title ;  Maxwell  v.  Tufts,  8  N.  M. 
399,  400,  33  L.  R.  A.  856,  46  Pac.  979,  980,  such  agreement  is  not 
within  provisions  of  chattel  mortgage  act;  Machine  Works  v.  Parsons, 
10  Utah,  109,  37  Pac.  246,  upholding  such  sale  as  against  vendee's  cred- 
itors; French  v.  Osmer,  67  Vt.  430,  32  Atl.  266,  vendor  may  maintain 
action  against  vendee's  bailee  for  damage  to  property  so  sold;  Quinn  v. 
Parke  etc.  Machinery  Co.,  6  Wash.  279,  31  Pac.  867,  where  agreement 
was  described  as  lease;  Edison  etc.  Electric  Co.  y.  Walter,  10  Wash.  16, 
38  Pac.  762,  even  though  agreement  provide  for  mortgage  to  secure  pur- 
chase money;  Wilson  v.  Campbell,  110  Mich.  686,  35  L.  R.  A.  547,  68 
N.  W.  280,  arguendo. 

Distinguished  in  Bailey  v.  Baker  Ice  Mach.  Co.,  239  U.  S.  273,  60 
L.  Ed.  285,  36  Sup.  Ct.  63,  holding  where  contract  of  conditional  sale 
is  not  recorded  until  within  four  months  of  vendee's  bankruptcy,  ven- 
dor is  not  entitled  to  possession ;  In  re  Wall,  207  Fed.  997,  holding  only 
tho^e  creditors  having  liens  can  object  to  conditional  sale ;  In  re  Waters- 
Colver  Co.,  206  Fed.  847,  holding  Federal  statute  forbids  liens  on  ma^ 
terials  furnished  under  public  contract;  Fourth  St.  Nat.  Bank  v.  Mill- 
bourne  Mills  Cos.  Trustee,  172  Fed.  184,  30  L.  R.  A.  (N.  S.)  552,  96 
C.  C.  A.  629,  holding  where  flour  pledged  to  secure  notes  was  not  distin- 
guishable from  general  mass  in  warehouse,  pledge  was  not  good  as 
against  trustee  in  bankruptcy;  H.  K.  Porter  Co.  v.  Boyd,  171  Fed.  311, 
96  C.  C.  A.  197,  holding  lease  contract  entered  into  after  purchaser  has 
obtained  possession  of  property  is  void  as  being  without  consideration; 
N.  M.  Minnix  Co.  v.  L.  C.  Smith  Bros.  Tjrpewiiter  Co.,  33  App.  D.  C 
366,  holding  where  terms  under  sale  are  ''cash  90  days,"  same  will  be 
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considered  absolute  sale;  Peasley  v.  Noble,  17  Idaho,  692,  134  Ahl  St. 
Rep.  270,  27  L.  R.  A.  (N.  8.)  21ff,  107  Pac.  403,  holding  purchaser  under 
conditional  sale  can  transfer  good  title  until  seller  claims  property 
under  default;  Barber  Asphalt  Pav.  Co.  v.  St.  Louis  Cypress  Co.,  121 
La.  159,  46  South.  196,  holding  laws  of  Louisiana  do  not  allow  seller 
to  retain  title,  but  give  him  lien  for  purchase  price;  Jones  v.  Clark,  20 
Colo.  361,  38  Pac.  374,  and  Singer  Mfg.  Co.  v.  Converse,  23  Colo.  252,  47 
Pac.  266,  where  the  purchaser  had  notice  of  condition;  Choate.v.  Stevens, 
116  Mich.  30,  43  L.  R.  A.  280,  74  N.  W.  290,  note  reciting  consideriStion 
to  be  soda  fountain,  of  which  title  is  to  pass  only  when  notes  paid,  im- 
ports absolute  sale;  Silver  Bow  etc.  Milling  Co.  v.  Lowry,  6  Mont.  294, 
12  Pac.  655,  where  purchase-money  note  was  given,  secured  by  mortgage 
on  other  chattels. 

Denied  in  Lincoln  y.  Qu3mn,  68  Md.  304,  6  Am.  St.  Rep.  447,  11  Atl. 
849,  holding  Maryland  law  protects  innocent  purchaser  from  such 
vendee. 

Bona  fide  purchaser  from  vendee  under  conditional  sale.  Note,  8 
Am.  St.  Rep.  198,  199. 

Executory  sale  .when  title  to  personalty  is  retained  xmtil  payment. 
Note,  5  L.  R.  A.  (N.  S.)  477. 

Right  of  one  leaving  chattels  in  another's  jMssession  as  against 
latter's  vendees  or  creditors.    Note,  25  L.  R.  A.  (N.  S.)  776,  783. 

BaUee  of  personalty,  as  conditional  vendee^  caxmot  cmrvey  or  subject 
it  to  sale  until  condition  performed. 

Approved  in  Wadleigh  v.  Buckingham,  80  Wis.  238,  49  N.  W.  746, 
assignee  for  creditors  does  not  acquire  title  from  such  bailee;  Silver 
Bow  etc.  Milling  Co.  v.  Lowry,  6  Mont.  292,  12  Pac.  654,  arguendo. 

Contract  of  conditional  sale  as  affected  by  taking  of  purchase  money 
note  from  vendee.    Note,  Ann.  Gas.  1916A,  332. 

Negotiability  of  note  containing  clause  retaining  title  to  property 
for  which  note  is  given  until  note  is  paid,  etc.  Note,  14  Ann. 
Oas.  1129. 

Conditional  vendor's  remedy  for  refusal  to  accept.  Note,  68  L.  R.  A. 
104. 

Miscellaneous.  Cited  in  Longsdorff  v.  Meyers,  171  Mo.  App.  259,  157 
S.  W.  87,  holding  under  contract  for  sale  of  fruit,  title  was  not  to  pass 
until  same  were  graded,  loss  occurring  in  interim  fell  on  seller;  Pull- 
man's Palace  Car  Co.  v.  Pennsylvania,  141  U.  S.  22,  35  L.  Ed.  616,  11 
Sup.  Ct.  878,  holding  trend  of  modem  authorities  is  to  relax  rule  that 
mobilia  sequuntur  personam. 
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118  U.  S.  682-695,  30  It.  Ed.  281,  7  Sup.  Ot.  66,  KANSAS  0IT7  ETC.  B.  B. 
CO.  y.  ATTOBNET  aENEEAIt. 

Railroad  land  grants  to  Kansas,  1863,  1864  and  1866,  are  to  l>e  con- 
stmed  and  harmonized  together. 

Approved  in  Wood  v.  Beach,  156  U.  S.  549,  39  L.  Ed.  629,  15  Sup.  Ct. 
411  (affirming  43  Kan.  429,  23  Pac.  650),  upholding  title  under  same 
certification;  Wisconsin  Cent.  R.  R.  Co.  v.  Forsythe,  159  U.  S.  58,  40 
L.  Ed.  75,.  15  Sup.  Ct.  1024,  in  construing  grants  of  May  5,  1854,  and 
June  3,  1856;  United  States  v.  Missouri  etc.  Ry.  Co.,  37  Fed.  69,  70, 
where  certain  sections  of  same  grant  were  involved. 

Distinguished  in  United  States  v.  Missouri  etc.  Ry.  Co.,  141  U.  S.  382, 
85  L.  Ed.  774,  12  Sup.  Ct.  22,  as  to  even-numbered  sections;  Ard  v. 
Brandon,  156  U.  S.  540,  39  L.  Ed.  525,  15  Sup.  Ct.  408  (reversing  43 
Kan.  422,  23  Pac.  647),  denying  estoppel  of  individual  by  adjudication 
against  government. 

Bailroad's  failure  to  adopt  Junction  at  exact  tipot  Indicated  by  land 
grant,  held  not  f ataL 

Approved  in  United  States  v.  Northern  Pac.  R.  R.  Co.,  95  Fed.  873,  37 
C.  C.  A.  290,  as  to  right  of  selecting  terminus  under  land  grant  of  July 
2,1864. 

Department's  certification  of  railroad  Idenmlty  lands  wUl  not  be  set 
aside  unless  clearly  wrong. 

Approved  in  United  States  v.  Des  Moines  Nav.  etc.  Co.,  142  U.  S.  541,  35 
L.  Ed.  1108,  12  Sup.  Ct.  316,  clear  and  convincing  showing  is  necessary; 
United  States  v.  Budd,  144  U.  S.  161,  86  L.  Ed.  386, 12  Sup.  Ct.  577,  evi- 
dence of  fraud  must  be  clear  and  convincing;  Bumham  v.  Starkey,  41 
Kan.  610,  611,  21  Pac.  627,  upholding  patent  to  Missouri  K.  &  T,  Ry.  Co. 

Miscellaneous.  Cited  in  Brandon  v.  Ard,  74  Kan.  430,  118  Am.  St. 
Bep.  321,  87  Pac.  368,  holding  judgment  against  United  States  in  suit 
to  cancel  patent  will  not  bar  homestead  settler  from  setting  up  his  entry 
in  action  of  ejectment. 


NOTES 
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UNITED  STATES  REPORTS. 


119  UNITED  STATES. 


119  U.  8.  1-44,  SO  I..  Ed.  806^  7  Sap.  Ct.  75,  OHOOTAW  NATION  v. 
UNITED  STATES. 

CfhoctawB  are  Indian  txlbe,  owing  no  alleglanca  to  any  State. 

Approved  in  United  States  v.  Chehalis  County,  217  Fed.  285,  holding 
United  States  may  institute  suit  to  recover  taxes  illegally  assessed  on 
Indian  allotments;  La  Clair  v.  United  States,  184  Fed.  139,  holding 
United  States  bound  by  limitation  of  six  years  in  bringing  suit  to  cancel 
Indian  allotment;  United  States  v.  Allen,  171  Fed.  923,  holding  United 
States  has  no  authority  to  institute  suits  to  cancel  conveyances  made  by 
Indians;  United  States  v.  Hitchcock,  26  App.  D.  C.  294,  holding  courts 
cannot  review  decision  of  Secretary  of  Interior  deciding  rights  of  Indian 
to  allotment;  Minder  v.  First  Nat.  Bank,  22  S.  D.  20,  114  N.  W.  1096, 
holding  proceeds  from  sale  of  Indian  inherited  allotted  lands  not  sub- 
ject to  State  execution;  Board  of  Commrs.  of  Allen  County  v.  Simons, 
129  Ind.  198, 18  L.  B.  A.  514,  28  N.  E.  422,  construing  Indian  treaty,  and 
holding  lands  owned  by  Indians  not  taxable. 

Distinguished  in  Gleason  v.  Wood,  28  Okl.  608,  114  Pac.  706,  holding 
Indian  lands  from  which  restrictions  have  been  removed  are  subject  to 
State  taxation. 

Indians  may  make  treaties  with  TTnlted  States,  Imt  are  subject  to 
Federal  laws. 

Approved  in  Ansley  v.  Ainsworth,  4  Ind.  Ter.  324,  69  S.  W.  890,  hold- 
ing Atoka  agreement  with  Choctaw  Nation  superseded  tribal  constitu- 
tion as  to  disposition  of  coal  lands  on  reservation;  Dukes  v.  McKenna, 
4  Ind.  Ter.  164,  69  S.  W.  835,  holding  Congress  could  provide  for  toll- 
bridge  privileges  in  Indian  territory;  Tuttle  v.  Moore,  3  Ind.  Ter.  719, 
64  S.  W.  588,  upholding  right  of  commissioners  to  lay  out  town  sites  in 
Indian  territory ;  Leahy  v.  Indian  Territory  etc.  Oil  Co.,  39  Okl.  318,  135 
Pac.  419,  holding  Congress  could  provide  for  disposition  of  royalties  on 
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119  U.  S.  47-62  NOTES  ON  U.  S.  REPORTS.  618 

Milloy  Elec.  Co.  v.  Thompson-Houston  Elec.  Co.,  148  Fed.  846,  847,  78 
C.  C.  A.  533,  Van  Depoeli  reissue  No.  11,872,  for  traveling  contact  for 
electric  railways,  is  void  for  delay  in  application;  Cleveland  Foundry 
Co.  V.  Detroit  Vapor  Stove  Co.,  131  Fed.  749,  holding  void  Jeavons  pat- 
ent No.  475,401  for  oil-burner;  Crown  Cork  &  Seal  Co.  v.  Aluminum 
Stopper  Co.,  108  Fed.  858,  48  C.  C.  A.  72,  upholding  Painter  reissue  No. 
11,685,  for  bottle-stopper,  as  not  having  been  lost  by  delay  of  seven 
months  after  granting  original  patent ;  In  re  Starkey,  21  App.  D.  C.  525, 
holding  delay  of  six  years  in  seeking  reissue  will  defeat  petitioner  where 
other's  rights  have  intervened;  Crawford  v.  Heysinger,  123  U.  S.  607, 
31  L.  Ed.  274,  8  Sup.  Ct.  408,  holding  enlarged  claim  in  reissued  patent 
for  stapUn/tool,  invalid ;  Topliff  v.  Topliff,  145  U.  S.  169,  36  L.  Ed.  664, 
12  Sup.  Ct.  830,  and  Hyatt  v.  Ingalls,  124  N.  Y.  103,  26  N.  E. 
287,  arguendo.  ^ 

Claim  confined  to  lining  of  textile  fabric  is  taatamoniLt  to  disclaimer 
of  anytMng  elae. 

Approved  in  Mergenthaler  Linotype  Co.  v.  International  Typesetting 
Mach.  Co.,  229  Fed.  173,  discussing  several  purported  infringements  of 
linotype  machines;  Thacher  v.  Transit  Const.  Co.,  228  Fed.  907,  holding 
Thacher  patent  No.  617,615  for  concrete  construction  limited  to  metal 
bars  in  pairs ;  Rollman  Mfg.  Co.  v.  Universal  Hardware  Works,  207  Fed. 
100,  upholding  Rollman  patent  No.  686,139  for  cherry-stoner;  Houser  v. 
Starr,  203  Fed.  269,  121  C.  C.  A.  462,  holding  Starr  patent  No.  533,095 
for  drawing  ellii)ses  not  infringed  by  one  in  which  guide-bar  control  is 
omitted;  Autopiano  Co.  v.  Amphion  Piano  Player  Co.,  186  Fed.  165,  108 
C.  C.  A.  291,  holding  machine  for  making  musical  sheet  of  which  mechan- 
ism for  surface  control  is  main  feature  is  not  infringed  by  one  featur- 
ing edge  control;  Dey  Time-Register  Co.  v.  W.  H.  Bundy  Recording  Co., 
369  Fed.  813,  holding  time-clock  patent  for  printing  irr^ular  records 
in  different  color  was  not  infringed  by  machine  printing  irregular  records 
with  different  character;  General  Sub-Const.  Co.  v.  Netcher,  167  Fed. 
558,  holding  Ewen  patent  No.  718,441  for  process  of  making  substruc- 
tures was  void  for  anticipation;  Victor  Talking  Mach.  Co.  v.  American 
Graphophone  Co.,  145  Fed.  191,  Berliner  patent  No.  548,623,  for  dupli- 
cate sound  records,  limited  and  not  infringed;  Koemer  v.  Deuther,  143 
FciJ.  545,  upholding  Koemer  patent  No.  392,735,  for  printers'  drying 
rack;  Cincinnati  Ry.  Supply  Co.  v.  American  Hoist  etc.  Co.,  143  Fed. 
325,  74  C.  C.  A.  522,  limiting  Crosby  patent  No.  388,840,  for  wire  rope 
clamp;  0.  H.  Jewell  Filter  Co.  v.  Jackson,  140  Fed.  344,  72  C.  C.  A.  304, 
construing  Jewell  patent  No.  509,126,  claim  6,  for  improvements  in  fil- 
ters ;  Marlin  Firearms  Co.  v.  Dinnan,  139  Fed.  659,  Hepburn  patent  No. 
584,177,  for  magazine  gun,  valid  and  infringed;  Cleveland  Foundry  Co. 
V.  Detroit  Vapor  Stove  Co.,  131  Fed.  744,  holding  void  Jeavons  patent 
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No.  476,401,  for  oil-burner;  Lanyon  Zinc  Co.  v.  Brown,  129  Fed.  916, 
64  C.  C.  A.  344,  limiting  Brown  patent  No.  471,264,  for  ore-roasting  fur- 
nace, and  holding  it  not  infringed  by  furnace  of  Caffeau  patent  No. 
691,112 ;  Schreiber  etc.  Mfg.  Co.  v.  Adams  Co.,  117  Fed.  836,  64  C.  C.  A. 
128,  holding  Farwell  patent  No.  493,648,  for  adjustable  stove-damper, 
valid  but  limited  by  prior  art  and  language  of  claims;  Manly  v.  Will- 
iams, 37  App.  D.  C.  201,  upholding  junior  patent  for  prevention  of  leak- 
age in  machine  for  oiling  speed  gears ;  Geltz  v.  Crozier,  32  App.  D.  C.  327, 
discussing  right  to  patent  for  external  and  internal  reinforcements  of 
boiler;  Bechman  v.  Wood,  16  App.  D.  C.  603,  limiting  patent  for  print- 
ing machine  to  terms  as  laid  down  in  application ;  Roemer  v.  Peddie,  132 
U.  S.  317,  33  L.  Ed.  383,  10  Sup.  Ct.  99,  Dickinson  v.  Parkep^  38  Fed. 
412,  National  Progress  Bunching  Mach.  Co.  v.  Williams  Co.,  44  Fed.  194, 
12  L.  R.  A.  110,  Stutz  V.  Robson,  64  Fed.  607,  Wheaton  v.  Norton,  70 
Fed.  842,  17  C.  C.  A.  447,  and  Hendy  v.  Miners'  Iron  Works,  127  U.  S. 
376,  32  L.  Ed.  209,  8  Sup.  Ct.  1279,  all  refusing  to  extend  patent  to  cover 
machine  different  from  that  expressly  claimed;  Eby  v.  King,  168  U.  S. 
373,  89  L.  Ed.  1021,  15  Sup.  Ct.  974,  holding  reissued  patent  covering 
different  invention  from  that  described  in  original,  void;  Merritt  v. 
Middleton,  66  Fed.  977^  holding,  where  applicant  acquiesces  in  decision 
of  patent  office,  that  certain  feature  is  anticipated,  he  is  estopped  to  claim 
infoingement  thereof;  Curtis  v.  Atlanta  St.  Ry.  Co.,  66  Fed.  600,  con- 
fining claim  for  street  railroad  chairs  to  those  expressly  described; 
H.  W.  Johns  Mfg.  Co.  v.  Robertson,  60  Fed.  906,  confining  claim  in  pat- 
ent for  steam-joint  packing,  to  that  expressly  described;  Western  Tele- 
phone etc.  Co.  V.  Stromberg,  66  Fed.  662,  holding  claims  must  be  re- 
stricted to  specific  form  of  device  patented;  Stirling  Co.  v.  Pierpoint 
Boiler  Co.,  72  Fed.  788,  restricting  boiler  patent  to  machine  expressly 
described  and  claimed;  McBride  v.  Kingman,  72  Fed.  911,  restricting 
plow  patent  to  particular  combinations  claimed;  Truman  v.  Holmes,  87 
Fed.  747,  31  C.  C.  A.  206,  limiting  patent  for  carts  to  construction  ex- 
pressly described. 

Right  to  make  impracticable  specification  good  by  amendment  or 
disclaimer.    Note,  20  E.  R.  0.  794. 

Context  of  specification  may  be  resorted  to  to  aixplailn  daim^  but  not 
to  vary  it. 

Approved  in  Sundh  Electric  Co.  v.  Interborough  Rapid  Transit  Co., 
222  Fed.  337,  upholding  Sundh  patent  No.  733,664,  for  an  electric  self- 
starter;  Cauda  v.  Michigan  Malleable  Iron  Co.,  124  Fed.  490,  61  C.  C.  A. 
194,  holding  Cauda  patent  No.  460,426,  for  draw-bar  attachment  for 
railroad  cars,  valid  and  infringed  by  Thombrough  patent  No.  688,722; 
Westinghouse  Air  Brake  Co.  v.  New  York  Air  Brake  Co.,  119  Fed.  884, 
66  C.  C.  A.  404,  limiting  Westinghouse  &  Moore  patent  No.  401,916,  for 
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improved  engineer's  valve  for  controlling  air-brakes,  and  holdii^  not 
infringed  by  Vaughan  &  Makee  patent  No.  504,290;  American  Bell  Tel. 
Co.  V.  National  Tel.  Mfg.  Co.,  109  Fed.  997,  holding  Berliner  patent  No. 
463,569,  for  telephone  transmitter,  void  for  anticipation;  Bracewell  v. 
Passaic  Print  Works,  107  Fed.  479,  holding  Whitehead  patent  No. 
499,689,  for  improvement  in  aniline-black  resists,  void;  Santa  Clara  Val. 
etc.  Lumber  Co.  v.  Prescott,  102  Fed.  506,  42  C.  C.  A.  477,  holding  Pres- 
cott  patent  No.  369,881,  for  band  sawmill,  limited  by  prior  art  and  not 
infringed  by  Wilkin  patent;  Ruete  v.  Elwell,  15  App.  D.  C.  25,  upholding 
patent  for  wire  insulation  with  rubber  as  basis;  Howe  Mach.  Co.  v. 
National  Needle  Co.,  134  U.  S.  394,  38  L.  Ed.  967, 10  Sup.  Ct.  572,  apply- 
ing rule,  and  holding  patent  for  tumingj^lathe  void;  Railway  Register 
Mfg.  Co.  V.  Third  Ave.  Ry.  Co.,  33  Fed.  37,  construing  patents  for  fare 
registers;  Thompson  v.  Gildersleeve,  34  Fed.  45,  holding  patent  for 
leather  stapling  machine  infringed  by  using  similar  machine  for  pai)er; 
Celluloid  Mfg.  Co.  v.  Cellonite  Mfg.  Co.,  42  Fed.  906,  holding  patent  for 
manufacturing  solidified  collodion  not  infringed  herein;  Gerard  v.  Die- 
bold  Safe  etc.  Co.,  61  Fed.  210,  9  C.  C.  A.  451,  holding  patent  for  burglar- 
proof  safes  does  not  cover  locking  device  used  in  jail  cage;  Durand  v. 
Schulze,  61  Fed.  820, 10  C.  C.  A.  97,  holding  claim  restricted  to  process 
cannot  include  product;  Westinghouse  y.  Edison  Electric  Light  Co.,  63 
Fed.  592,  11  C.  C.  A.  342,  holding  patent  for  maintaining  even  pressure 
in  electric  conductors  void ;  Seabury  v.  Johnson,  76  Fed.  459,  restricting 
patent  for  disinfectant  candle  to  form  expressly  claimed;  Campbell 
Printing  Press  Mfg.  Co.  v.  Duplex  Printing  Press  Co.,  86  Fed.  337,  limit- 
ing patent  for  printing-press  to  precise  construction  shown ;  Boynton  Co. 
v.  Morris  Chute  Co.,  87  Fed.  226  (affirming  82  Fed.  443),  refusing  to  read 
into  claim  device  mentioned  in  specifications,  as  preferred  form  of  con- 
struction ;  Edison  Electric  Light  Co.  v.  Bernard  Co.,  88  Fed.  275,  applying 
rule  in  construing  patents  for  dynamo-electric  machines;  MacColl  v. 
Knowles  Loom  Works,  95  Fed.  987,  37  C.  C.  A.  346,  refusing  to  enlarge 
claim  to  cover  features  not  described;  Temple  Pump  Co.  v.  Goss  Pump 
etc.  Co.,  31  Fed.  293,  arguendo. 

Sufficiency  of  specification  for  patent.    Note,  20  E.  B,  0.  270. 

119  X7.  8.  53-55,  30  IV.  Ed.  805,  7  Sap.  Ot.  66,  DAINE8E  ▼.  KEMDAUd. 
Decree  remanding  cause  for  aocoontlng  is  not  final. 
Approved  in  Keystone  Iron  Co.  v.  Martin,  132  U.  S.  93,  83  L.  Ed.  276, 
10  Sup.  Ct.  32,  holding  decree  enjoining  trespass  and  ordering  account 
not  final. 

Decree,  to  be  final,  must  leave  nothing  to  be  dona  but  execotloii. 

Approved  in  Halfpenny  v.  Miller,  232  Fed.  115,  retaining  appeal  from 
decree  confirming  report  of  master  as  to  amounts  due  on  dissolution  of 
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partnership;  Baxter  v.  Bevil  Philipps  &  Co.,  219  Fed.  311,  holding  decree 
determining  ownership  of  proceeds  of*  fire  insurance  policy  and  direct- 
ing stakeholder  to  pay  same  was  final;  Maas  v.  Lonstorf,  166  Fed.  43, 
91  C.  C.  A.  627,  holding  decree  directing  accounting  in  suit  for  partition 
was  not  final  one;  Carmichael  v.  Texarkana,  116  Fed.  847,  58  L.  R.  A. 
911,  54  €.  C.  A.  179,  holding  decree  which  retains  or  dismisses  defend- 
ants who  are  jointly  charged  with  other  defendants  not  final  appealahle 
decree;  East  Coast  Cedar  Co.  v.  People's  Bank,  111  Fed.  449,  49  C.  C.  A. 
422,  holding  decree  in  partition  suit  in  which  only  question  was  whether 
land  should  be  partitioned  in  specie  or  sold  and  proceeds  divided,  which 
determines  such  issue  and  orders  sale  leaving  distribution  of  proceeds 
as  only  thing  to  be  done,  is  final ;  Parmele  v.  Schroeder,  61  Neb.  561,  85 
N.  W.  565,  holding  foreclosure  decree  finding  party  liable  for  deficiency 
and  adjudging  that  if  there  is  deficiency  on  sale,  sheriff  shall  report 
amount  of  such  deficiency,  and  on  confirmation  of  report  mortgagee  en- 
titled to  judgment  for  amount  of  deficiency,  is  not  final;  Parmele  v. 
Schroeder,  59  Neb.  554,  81  N.  W.  507,  holding  in  action  of  foreclosure 
decree  in  personam  does  not  become  final  until  after  sale  of  property 
and  equity  of  judgment  for  deficiency;  McAuslan  v.  McAuslan,  34  R.  I. 
469,  83  AtL  840,  holding  decree  as  to  one  defendant  whose  interests  are 
not  connected  with  others  is  final  and  appealable;  Popp  v.  The  Daisy 
Gold  Mining  Co.,  22  Utah,  462,  63  Pac.  186,  holding  no  appeal  lies  from 
order  appointing  receiver  pendente  lite;  Keystone  Iron  Co.  v.  Martin, 
132  U.  S.  96,  33  L.  Ed.  277, 10  Sup.  Ct.  33,  holding  decree  enjoining  tres- 
pass and  ordering  account  not  final;  Lodge  v.  Twell,  135  U.  S.  236,  34 
L.  Ed.  155, 10  Sup.  Ct.  747,  holding  decree  setting  aside  fraudulent  con- 
veyance and  ordering  account  not  final ;  Bank  of  Rondout  v.  Smith,  156 
U.  S.  333,  39  L.  Ed.  442,  15  Sup.  Ct.  359,  holding  decree  dismissing  bill 
as  to  defendant  demurring,  but  not  disposing  of  case  as  to  defendants 
answering,  not  final;  Guarantee  Co.  of  North  America  v.  Mechanics' 
Savings  Bank  etc.  Co.,  173  U.  S.  586,  48  L.  Ed.  820, 19  Sup.  Ct.  552,  hold- 
ing decree  not  final  where  accounting  is  ordered,  on  result  of  which  final 
liability  depends;  Merriman  v.  Chicago  etc.  Ry.  Co.,  64  Fed.  547,  12 
C.  C.  A.  275,  holding  decree  staying  execution  until  determination  of 
suit  in  another  court  not  final;  Andrews  v.  National  Foundry  &  Pipe 
Works,  73  Fed.  518,  19  C.  C.  A.  548,  holding  decree  in  creditor's  suit, 
determining  amounts  due  between  parties,  and  priority  of  liens,  final; 
Whitaker  v.  Sparkman,  30  Fla.  357, 11  South.  545,  holding  order  requir- 
ing administrator  to  pay  over  to  court,  money  reported  as  held  by  him, 
final;  United  States  v.  Church  of  Jesus  Christ  of  Latter  Day  Saints,  5 
Utah,  396,  16  Pac.  724,  holding  order  appointing  receiver  not  a  "final 
decree,''  within  statute;  dissenting  opinion  in  Bray  v.  Staples,  180  Fed. 
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330, 103  C.  C.  A.  451,  majority  holding  decree  ordering  receiver  to  ren- 
der account  was  continuous  until  account  was  filed. 

Finality  of  decree  adjudicating  equities  but  reserving  settlement  of 
accounts  for  report  of  master.    Note,  5  Ann.  Gas.  177. 

119  U.  8.  55-7S,  SO  L.  Ed.  330,  7  Sap.  Ot  100,  BX7TTZ  y.  KOBTHESN  PAO. 
ET.  CO. 

Indians  have  mere  right  of  occiqmiusy  on  puhUc  lands,  and  United 
States  my  grant  fee  suhject  thereto. 

Approved  in  United  States  v.  Ashton,  170  Fed.  517,  holding  Puyalupp 
Indians  had  no  right  to  tide-lands  on  Oregon  Bay;  United  States  v. 
Moore,  161  Fed.  515,  88  C.  C.  A.  455,  holding  United  States  could  main- 
tain ejectment  against  third  person  ousting  Columbia  Indian  from  allot- 
ment; State  V.  Dickinson,  129  Mich.  227,  88  N.  W.  623,  holding  where 
defendants  and  grantors  had  been  in  possession  for  one  hundred  years 
and  that  records  relating  to  lands  lost,  and  evidence  showed  record  of 
Indian  deed  in  British  records,  in  1780,  and  that  while  government  ousted 
other  settlers  whose  titles  were  based  on  mere  Indian  deeds,  defendant's 
grantors  not  disturbed,  presumption  of  government  grant  arises;  Jones 
V.  Meehan,  175  U.  S.  8,  44  L.  Ed.  53,  20  Sup.  Ct.  4,  holding  Federal  grant 
to  Indian  does  not  give  him  right  to  alienate  land ;  Byrne  v.  Alas,  74  Cal. 
636,  16  Pac.  526,  holding  Pueblo  Indians  have  right  of  occupancy  to 
lands  within  Mexican  grant  against  patentee  from  United  States ;  State 
V.  Kennard,  57  Neb.  716,  78  N.  W.  284,  applying  rule  to  Indian  lands 
in  Nebraska;  Kreuger  v.  Schultz,  6  N.  D.  312,  315,  70  N.  W.  269,  271, 
holding  no  adverse  possession  can  exist  in  private  party  of  lands  in 
** Indian  country."  <s 

Distinguished  in  Francis  v.  Francis,  203  U.  S.  238,  51  L.  Ed.  166,  27 
Sup.  Ot.  129,  holding  grant  of  land  to  Bokowtonden  Indians  under  treaty 
with  Chippewa  Nation  (Sept.  24,  1819),  passed  title  in  fee  simple; 
Minnesota  v.  Hitchcock,  185  U.  S.  399,  46  L.  Ed.  967,  22  Sup.  Ct.  660, 
holding  Minnesota  has  no  interest  in  any  lands  included  in  Chippewa 
cession  of  all  their  title  and  interest  in  unsurveyed  and  unallotted  lands 
whose  fee  was  in  United  States  subject  to  Indian  right  of  occupancy  by 
agreement  made  in  conformity  with  25  Stat.  642,  c.  24. 

Political  department,  not  Judiciary,  determines  manner  and  tlnie  of 
extinguishing  right  of  occupancy. 

Approved  in  United  States  v.  MuUan  Fuel  Co.,  118  Fed.  664,  holding 
government  cannot  maintain  action  to  recover  value  of  timber  cut  and 
removed  from  unsurveyed  land  within  limits  of  unsurveyed  land,  which 
when  surveyed  would  be  within  limits  of  odd  section  to  which  govern- 
ment had  parted  with  its  title;  Missouri  etc.  By.  Co.  v.  Roberts,  152 
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IT.  S.  U7,  38  L.  Ed.  379,  14  Sup.  Ct.  497,  holding  title  to  Indian  lands 
vested  in  railroad  nnder  Federal  grant;  Atlantic  &  Pacific  Ry.  Co.  v. 
Mingus,  166  U.  S.  438,  41  L.  Ed.  780,  17  Sup.  Ct.  355  (affirming  7  N.  M. 
387),  holding  government  need  not  extinguish  Indian  title,  and  can  for- 
feit railroad  grant,  for  breach  of  conditions;  Northern  Pac.  Ry.  Co;  v. 
Dudley,  85  Fed.  85,  86,  holding  raiboad  cannot  complain  of  restoration 
of  Indian  lands  to  public  domaiui  where  it  has  forfeited  its  right  by 
breach  of  condition. 

Agreement  with  Indlaxui  is  accepted  by  XJ&lted  States  when  approved 
by  Secretary  of  Interior. 

Distinguished  in  United  States  v.  Choctaw  etc.  R.  R.  Co.,  3  Okl.  498, 
502,  41  Pac.  760,  761,  approval  of  Secretary  of  Interior  not  necessary  to 
right  of  railroad  to  construct  and  locate  line  under  act  of  Congress,  Feb- 
ruary 18, 1888. 

Korthem  Pacific  took  title  to  alternate  sections  by  filing  map  of  definite 
location. 

Approved  in  Clairmont  v.  United  States,  225  U.  S.  556,  56  L.  Ed.  1203, 
32  Sup.  Ct.  787,  holding  railroad  right  of  way  through  Flathead  reserva- 
tion was  not  ''Indian  country"  so  as  to  be  included  in  clause  prohibitinpr 
sale  of  intoxicating  liquors ;  United  States  v.  Portneuf -Marsh  Valley  Irr. 
Co.,  213  Fed.  603, 130  C.  C.  A.  181,  upholding  right  of  canal  company  to 
operate  through  Indian  reservation ;  United  States  v.  La  Plant,  200  Fed. 
94,  holding  crime  committed  on  Indian  land  opened  to  settlement  was 
within  jurisdiction  of  State  court;  United  States  v.  Denver  &  R.  G.  R. 
Co.,  190  Fed.  846,  holding  Denver  and  Rio  Grande  railroad  had  right  to 
take  timber  and  stone  from  lands  adjoining  its  right  of  way  through  Ute 
Indian  reservation;  Phoenix  etc.  R.  Co.  v.  Arizona  Eastern  R.  Co.,  9 
Ariz.  441,  84  Pac.  1100,  holding  Secretary  of  Interior  has  jurisdiction  to 
determine  disputed  claims  of  two  railroads  to  same  right  of  way ;  Bran- 
don V.  Ard,  74  Kan.  433,  118  Am.  St.  Rep.  321,  87  Pac.  369,  holding  land 
commissioner  has  ho  right  to  withdraw  from  entry  lands  bordering  on 
proposed  railroad  right  of  way;  Wallbridge  v.  Board  of  Commrs.  of 
Russell  County,  74  Kan.  345,  86  Pac.  475,  holding  right  of  way  for  pub- 
lic roads  extended  to  even-numbered  sections  within  railroad  limits  in 
Russel  County,  Kansas;  Kneeland  v.  Korter,  40  Wash.  367,  1  L.  B.  A. 
(N.  S.)  745,  82  Pac.  611,  where  tid^-lands  within  place  limits  of  North- 
em  Pacific  grant  surveyed  and  defined,  and  railroad  performed  condi- 
tions prior  to  admission  of  State,  railroad  entitled  to  land  though  pat- 
ent not  issued  till  after  Constitution  adopted;  St.  Paul  etc.  Ry.  Co.  v. 
Phelps,  137  U.  S.  542,  34  L.  Ed.  772,  11  Sup.  Ct.  172,  holding  title  to 
lands  passed  from  Indians  on  definite  location  of  railroad ;  United  States 
v.  Southern  Pac.  Ry.  Co.,  146  U.  S.  599,  36  L.  Ed.  1099,  13  Sup.  Ct.  157 
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(reversing  62  Fed.  536,  69  Fed.  58, 16  C.  C.  A.  114),  holding  title  to  lands 
passed  to  Atlantic  and  Pacific  railroad  on  filing  map  of  definite  loca- 
tion, and  reverted  to  United  States  on  breach  of  condition ;  State  v.  Cen- 
tral Pac.  Ry.  Co.,  20  Nev.  380,  22  Pac.  239,  Northern  Pac.  Ry.  Co.  v. 
Barnes,  2  N.  D.  368,  61  N.  W.  404,  and  Northern  Pac.  Ry.  Co.  v.  Wright, 
61  Fed.  70,  72,  all  holding  lands  subject  to  State  taxation  after  filing 
map  of  definite  location;  St.  Paul  etc.  Ry.Co.  v.  Sage,  71  Fed.  49,  50, 
17  C.  C.  A.  558,  holding  title  to  lands  did  not  pass  to  railroad  until  filing 
and  acceptance  of  map  of  definite  location;  United  States  v.  Northern 
Pac.  Ry.  Co.,  95  Fed.  874,  37  C.  C.  A.  290,  refusing  to  set  aside  patent 
to  land,  for  delay  in  constructing  railroad;  United  States  v.  Northern 
Pac.  Ry.  Co.,  6  Mont.  372,  12  Pac.  775,  refusing  accounting  against  rail- 
road for  timber  cut  before  survey,  to  ascertain  ownership  of  lands ;  dis- 
senting opinion  in  Atlantic  etc.  R.  R.  Co.  v.  Mingus,  7  N.  M.  387,  34  Pac. 
601,  majority  upholding  forfeiture  of  grant  for  breach  of  conditions; 
United  States  v..  Choctaw  etc.  Ry.  Co.,  3  Okl.  498,  502,  41  Pac.  760,  761, 
arguendo. 

Distinguished  in  Southern  P.  R.  R.  Co.  v.  Bell,  183  U.  S.  681,^  46  L.  Ed. 
387,  22  Sup.  Ct.  234,  holding  under  14  Stat.  299,  granting  lands  to  South- 
em  Pacific,  Secretary  of  Interior  could  not  withdraw  lands  within  indem- 
nity limits  in  advance  of  selection  by  railroad  based  on  ascertained 
losses  in  place  limits;  Wenberg  v.  Gibbs  Township,  31  N.  D.  507,  153 
N.  W.  441,  upholding  priority  of  grant  for  public  roads  over  grant  to 
Northern  Pacific  Railroad;  Northern  Pac.  Ry.  Co.  v.  Hinchman,  63  Fed. 
527,  holding  lands  previously  reserved  for  special  purpose  did  not  pass 
under  railroad  grant;  Grandin  v.  La  Bar,  3  N.  D.  451,  463,  67  N.  W.  242, 
247,  holding  filing  of  definite  location  did  not  vest  title  in  railroad  to 
indemnity  lands. 

Ko  pre-emptive  rlglits  can  be  acquired,  so  long  as  Indian  title  subsists. 
Approved  in  King  v.  McAndrews,  111  Fed.  869,  50  C.  C.  A.  29,  holding 
Dakota  act  of  March  7,  1886,  including  portion  of  Sioux  reservation  in 
city  of  Chamberlain,  did  not  withdraw  land  from  homestead  or  pre- 
emption entry,  because  it  was  not  part  of  public  lands  and  was  not  sub- 
ject to  public  land  laws. 

arant  of  lands,  to  which  United  States  had  foil  title,  did  not  exclude 
lands  occupied  by  Indians. 

Distinguished  in  Northern  Pac.  Ry.  Co.  v.  Amacker,  175  U.  S.  668,  44 
L.  Ed.  275,  20  Sup.  Ct.  238,  and  Bardon  v.  Northern  Pac.  Ry.  Co.,  145 
U.  S.  542,  36  L.  Ed.  810,  12  Sup.  Ct.  859  (see  dissenting  opinion  in  46 
Fed.  613),  both  holding  railroad  grant  does  not  include  lands  previously 
pre-empted. 
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Odd-niim1)ered  sectloiui  on  each  tide  of  Korthexn  Padflc  linos  were 
withdrawn  ftom  settlement. 

Distinguished  in  United  States  y.  Oregon  etc.  R.  R.  Co.,  176  U.  S.  44, 
45,  44  L.  Ed.  365,  20  Snp.  Ct.  267,  holding  filing  a£  map  of  general  route 
of  Northern  Pacific  did  not,  prior  to  filing  of  map  of  definite  location, 
constitute  such  disposal  of  lands  within  exterior  lines  of  that  route  as 
to  preclude  subsequent  grant  of  lands  to  another  company ;  United  States 
V.  Ordway,  12  Sawy.  281,  283,  30  Fed.  34,  35,  holding  railroad  could  not 
dispose  of  timber  on  land  withdrawn  for  its  use,  before  earning. such 
land  by  construction  of  road. 

Preliminary  designation,  flled  before  Indian  abandonment^  held  land 
as  against  settlers. 

Approved  in  Northern  Lumber  Co.  v.  0  'Brien,  139  Fed.  622,  71  C.  C.  A. 
598,  construing  Northern  Pacific  grant  of  1864;  United  States  v.  Lose- 
kamp,  127  Fed.  961,  62  C.  C.  A.  591,  holding  government  could  not  re- 
cover for  timber  cut  from  public  domain  which  when  surveyed  would 
consist  of  odd-numbered  sections  within  Northern  Pacific  grant  and 
would  then  be  conveyed  to  railroad;  Northern  Pac.  Ry.  Co.  v.  Nelson, 
22  Wash.  527,  61  Pac.  705,  holding  under  13  Stat.  365,  §  6,  granting  lands 
to  Northern  Pacific,  order  of  commissioner  of  general  land  office  declar- 
ing that  company  had  duly  filed  map  of  general  route  and  withdrawing 
odd  sections  constituted  withdrawal  so  as  to  avoid  homestead  entry 
before  definite  location;  United  States  v.  Curtner,  14  Sawy.  545,  38  Fed. 
9,  Northern  Pac.  Ry.  Co.  v.  Cannon,  54  Fed.  255,  4  C.  C.  A.  303  (affirm- 
ing 46  Fed.  227,  228),  Southern  Pac.  Ry.  Co.  v.  Groeck,  87  Fed.  973,  31 
C.  C.  A.  334  (reversing  68  Fed.  615,  616),  McLaughlin  v.  Menotti,  89 
Cal.  361,  26  Pac.  881,  and  United  States  v.  McLaughlin,  12  Sawy.  201, 
30  Fed.  162,  all  holding  adverse  interests  could  not  be  acquired  in  lands 
granted  to  railroad,  after  filing  of  map  of  general  route;  Washington 
(k  1.  R.  Co.  V.  Northern  Pac.  Ry.  Co.,  2  Idaho,  517,  21  Pac.  659,  and 
United  States  v.  Oregon  etc.  Ry.  Co.,  69  Fed.  904,  both  holding  land 
withdrawn  under  grant  to  one  railroad  not  included  in  grant  to  another; 
Northern  Pac.  Ry.  Co.  v.  Dudley,  85  Fed.  84,  holding  railroad  cannot 
complain  of  restoration  of  Indian  lands  to  public  domain,  where  it  has 
forfeited  its  right  by  breach  of  condition;  United  States  v.  Northern 
Pac.  Ry.  Co.,  6  Mont.  364,  12  Pac.  771,  refusing  accounting  against  rail- 
road for  timber  cut  before  survey  to  ascertain  ownership  of  lands ;  dis- 
senting opinion  in  Nelson  v.  Northern  Pac.  Ry*  Co.,  188  U.  S.  140,  148, 
47  L.  Ed.  419,  422,  23  Sup.  Ct.  314,  317,  majority  holding  one  who  in 
good  faith  occupies  unsurveyed  land  within  Northern  Pacific  grant  after 
order  of  withdrawal  based  on  map  of  general  route  but  before  definite 
location  is  entitled  to  perfect  title  under  homestead  laws  as  soon  as  land 
is  surveyed,  reversing  22  Wash.  521. 
Zm— 40 
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Distinguished  in  Nelson  v.  Northern  Pac  Ry.  Co.,  188  U.  S.  120,  47 
L.  Ed.  411,  23  Sup.  Ct.  306,  holding  one  who  occupies  unsurveyed  land 
within  Northern  Pacific  grant  after  order  of  withdrawal  based  on  map 
of  general  route  but  before  definite  location  is  entitled  to  perfect  title 
under  homestead  laws  as  soon  as  land  is  surveyed,  reversing  22  Wash. 
621 ;  Northern  Pac.  Ry.  Co.  v.  Sanders,  166  U.  S.  636,  637,  41  L.  Ed.  1145, 
17  Sup.  Ct.  677  (affirming  49  Fed.  136,  137,  1  C.  C.  A.  192,  aflBrming  47 
Fed.  604,  606,  608,  46  Fed.  243,  246),  holding  mineral  rights  could  be 
acquired  in  land»  within  railroad  grant  before  filing  of  definite  location ; 
United  States  v.  Brandestein,  13  Sawy.  67,  32  Fed.  740,  holding  licensee 
of  railroad  could  acquire  interest  in  land  withdrawn  for  railroad  but  not 
yet  earned  by  it;  George  v.  Riddle,  94  Fed.  691,  holding  entry  on  land, 
not  included  within  final  location  of  railroad,  valid ;  Stewart  v.  Alstock, 
22  Or.  186,  29  Pac.  664,  and  Northern  Pac.  Ry.  Co.  v.  McCormick,  94 
Fed.  943,  36  C.  C.  A.  660,  both  holding  pre-emption  rights,  acquired 
before  filing  of  definite  railroad  location,  not  aifected  by  grant  to  rail- 
road; Southern  Pac.  Ry.  Co.  v.  Wood,  124  Cal.  488,  489,  67  Pac.  393, 
holding  filing  of  general  route  by  railroad  did  not  withdraw  indemnity 
lands  from  pre-emption  or  sale;  Northern  Pac.  Ry.  Co.  v.  Miller,  20 
Wash.  34,  36,  64  Pac.  608,  holding  pre-emption  rights  acquired  in  rail- 
road land  reverted  to  United  States  for  breach  of  condition,  valid. 

General  rente  of  railroad  is  deemed  fixed  when,  after  actual  examina- 
tion, lines  are  made  on  map. 

Approved  in  United  States  v.  Oregon  etc.  R.  R.  Co.,  176  U.  S.  43,  44 
L.  Ed.  364,  20  Sup.  Ct.  266,  holding  under  13  Stat.  366,  granting  lands 
to  Northern  Pacific,  filing  of  map  of  general  route  did  not,  prior  to  filing 
of  map  of  definite  location,  constitute  such  disposal  of  lands  within  exte- 
rior lines  as  to  preclude  subsequent  grant  to  another  company;  Southern 
Pac.  R.  Co.  V.  United  States,  109  Fed.  922,  48  C.  C.  A.  712,  holding  line 
of  Texas  Pacific  never  definitely  fixed  in  California  between  Yuma  and 
San  Diego,  so  as  to  give  company  right  to  adjacent  lands  under  16  Stat. 
673,  which  would  prevent  such  lands  from  passing  to  Southern  Pacific 
under  grant  to  that  company  made  by  same  act;  Northern  Pac.  Ry.  Co. 
V.  Nelson,  22  Wash.  630,-61  Pac.  706,  706,  holding  under  13  Stat.  366, 
§  6,.  gran  ting  lands  to  Northern  Pacific,  order  of  commissioner  of  gen- 
eral land  office  declaring  that  company  had  duly  filed  map  of  general 
route  and  withdrawing  odd  sections  constituted  withdrawal  so  as  to 
avoid  homestead  entry  before  definite  location  (reversed  in  188  U.  S. 
109). 

When  land  is  withdrawn  by  designation  of  route,  notice  to  local  land 
offlcezB  is  mmecessary. 

Approved  in  Northern  Pac.  Ry.  Co.  v.  Nelson,  22  Wash.  634,  536,  61 
Pac.  707,  708,  holding  under  13  Stat.  366,  §  16,  granting  lands  to  North- 
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em  Pacific,  order  of  commissioner  of  general  land  office  declaring  that 
company  had  duly  filed  map  of  general  route  and  withdrawing  odd  sec- 
tions constituted  withdrawal  so  as  to  avoid  homestead  entry  before  defi- 
nite location  (reversed  in  188  U.  S.  109) ;  United  States  v.  McLaughlin, 
12  Sawy.  204,  30  Fed.  163,  Denny  v.  Dodson,  13  Sawy.  84,  32  Fed.  910, 
United  States  v.  Northern  Pac.  Ry.  Co.,  14  Sawy.  408,  41  Fed.  847, 
Southern  Pac.  Ry.  Co.  v.  Wiggs,  14  Sawy.  575,  43  Fed.  338,  Southern 
Pac.  Ry.  V.  Araiza,  57  Fed.  102,  103,  United  States  v.  Oregon  etc.  Ry. 
Co.,  57  Fed.  896,  69  Fed.  903,  Southern  Pac.  Ry.  Co.  v.  Groeck,  68  Fed. 
613,  614,  and  St.  Paul  etc.  Ry.  Co.  v.  Northern  Pac.  Ry.  Co.,  139  U.  S. 
18,  S5  L.  Ed.  84,  11  Sup.  Ct.  394,  all  holding,  after  withdrawal  of  land, 
no  adverse  interest  can  be  acquired  therein  against  railroad. 

119  V.  S.  74-95,  so  L.  Ed.  S23,  7  Sop.  Ct  124,  OEEGON  ▼.  JENNINGS. 

Fraud,  wmch  wUl  vitiate  negotiable  instrument  by  Illinois  statute 
and  common  law,  must  go  to  making  or  execution. 

Approved  in  Vaillancourt  v.  Grand  Trunk  Ry.  Co.,  82  Vt.  425,  74  Atl. 
102,  setting  aside  release  of  liability  given  by  injured  employee. 

Member  of  boaxd  resigning  does  not  participate  in  filling  vacancy, 
caused  by  resignation. 

Distinguished  in  Wilson  v.  Fromm,  80  N.  J.  L.  586,  78  Atl.  194,  hold- 
ing death  of  one  member  of  excise  commission  does  not  render  remaining 
four  incapable  of  performing  functions. 

Necessity  for  acceptance  to  complete  resignation  of  office.    Note,  23 
L.  R.  A.  681. 

Town  is  estopped  to  set  up  ixxegnlarity  In  issue  of  autboflzed  bonda^ 
reciting  compliance  with  oondltioiis. 

Approved  in  Kearney  v.  Woodruff,  115  Fed.  95,  53  C.  C.  A.  117,  hold- 
ing irrigation  bonds  reciting  that  they  were  issued  after  submission  to 
popular  vote  of  proposition  to  issue  them  for  purpose  of  aiding  construc- 
tion of  canal  for  irrigation  and  water  purposes,  it  is  no  defense  that 
proposition  submitted  was  not  same  as  that  recited  in  bonds;  Independ- 
ent School  Dist.  V.  Rew,  111  Fed.  8,  55  L.  R.  A.  864,  49  C.  C.  A.  198,  hold- 
ing municipal  corporation  estopped  from  defeating  action  by  bona  fide 
purchaser  on  negotiable  bonds  which  recite  that  they  were  issued  for 
purpose  of  funding  judgments  against  corporation  on  ground  that  judg- 
ments were  invalid  or  fictitious ;  Hughes  County  v.  Livingston,  104  Fed. 
313,  43  C.  C.  A.  541,  holding  recitals  by  county  commissioners  that  bonds 
have  been  issued  in  pursuance  of  statute  estop  county  as  against  bona 
fide  purchaser  from  asserting  that  no  lawful  proposition  to  issue  them 
was  submitted  to  electors  or  that  such  proposition  was  not  sustained  by 
vote;  Miller  v.  Perris  Irr.  Dist.,  99  Fed  148,  holding  recital  in  irriga- 
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Meaning  of  phrase  "fiduciary  capacity"  as  used  in  fiection  17  x)f 
Bankruptcy  Act.    Note,  Ann.  Gas.  1916A,  1295,  1297. 

Bankruptcy — What  relations  fiduciary  within  provisions  relating  to 
discharge.    Note,  42  L.  B.  A.  (N.  S.)  1094,  1099. 

Certificate  of  discharge  is  concluBlTe  tliat  application  waa  made  within 
statatory  time. 

Approved  in  First  Nat.  Bank  v.  Masterson,  29  Okl.  78,  116  Pac.  163, 
refusing  to  allow  collateral  attack  on  discharge  in  bankruptcy;  Leonard 
V.  Yohnk,  68  Wis.  600,  60  Am.  Eep.  892,  32  N.  W.  707,  .applying  rule  and 
enjoining  execution  of  judgment  against  discharged  bankrupt. 

Discharge  in  bankruptcy  as  subject  to  collateral  attack  in  State 
court.    Note,  18  Ann.  Gafl.  605. 

Miscellaneous.  Cited  in  Cavanaugh*v.  Finley,  94  Minn.  509,  110  Am. 
St.  Rep.  886, 103  N.  W.  713,  bankrupt  against  whom  judgment  rendered 
after  his  adjudication  and  before  dischaige  is  entitled  to  perpetual  stay 
of  execution. 

119  TT.  8.  99-109,  30  L.  Ed.  299,  7  Sup.  Ot  118,  VIOKSBXTRG  ETC.  BY.  CO.  ▼. 
O'BRIEN. 

ft 

Witness  may  refresh  memory  by  examining  memoranda  made  at  time 
of  occurrence. 

Approved  in  Palmer^.  Hartford  Dredging  Co.,  73  Conn.  188,  47  Atl. 
127,  holding  writing  from  which  witness  refreshes  memory  so  that  he 
can  and  does  testify  from  memory  is  not  admissible  in  corroboration  of 
oral  testimony;  Ashford  v.  Evening  Star  Newspaper  Co.,  41  App.  D.  C. 
406,  407,  holding  written  memoranda  of  conversation  is  not  admissible 
where  witness  fails  to  show  that  he  has  not  distinct  recollection;  Hay 
v.  American  Fire  Clay  Co.,  179  Mo.  App.  576,  162  S.  W.  668,  admitting 
memoranda  as  to  terms  of  employment  made  by  officer  of  corporation; 
Friendly  v.  Lee,  20  Or.  208,  25  Pac.  398,  rejecting  witness'  memorandum 
where  he  had  distinct  recollection  of  fact  stated  therein. 

Distinguished  in  De  Witt  v.  Skinner,  232  Fed.  445,  holding  error  for 
revenue  officer  to  recount  conversations  by  reading  from  diary,  unless 
he  had  independent  recollections  of  details;  Gurley  v.  MacLennan,  17 
App.  D.  C.  178,  180,  and  Sechrist  v.  Atkinson,  31  App.  D.  C.  6,  both 
holding  memoranda  is  not  admissible  where  witness  has  independent 
recollection. 

•When  memoranda  are  admissible  as  evidence,  stated. 
Approved  in  Inman  Bros.  v.  Dudley  etc.  Lumber  Co.,  146  Fed.  466,  76 
C.  C.  A.  669,  letter  from  agent  to  principal  reporting  interview  between 
agent  and  third  party  is  inadmissible;  Rudd  v.  Buxton,  41  App.  D.  C. 
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359,  refusing  to  allow  Tise  of  memoranda  where  witness  had  distinct 
independent  recollection. 

Distinguished  in  Chicago  etc.  Ry.  Co.  v.  Artery,  137  U.  S.  520,  34 
L.  Ed.  752,  11  Sup.  Ct.  133,  holding  written  statement  signed  by  witness 
admissible  on  cross-examination  to  impeach  him;  Bates  v.  Preble,  151 
U.  S.  156,  38  L.  Ed.  110,  14  Sup.  Ct.  278,  holding  memoranda  must  be 
contemporaneous  to  be  admissible. 

Practice  of  admittliig  unsworn  statements  of  witnessea,  prepared  before 
trial,  condemned. 

Approved  in  Chicago  &  N.  W.  Ry.  Co.  v.  Kendall,  167  Fed.  68,  16 
Ann,  Gas.  560,  93  C.  C.  A.  422,  holding  where  plaintiff  exhibits  injured 
knee  to  jury,  defendant  can  compel  him  to  submit  same  to  surgical  ex- 
amination ;  Fallon  v.  Rapid  City,  17  S.  D.  578,  97  N.  W.  lOll,  where  law 
does  not  require  presentation  of  claim  for  damages  agldnst  city,  sworn 
statement  of  injury  presented  to  council  is  inadmissible. 

Appellate  court  will  not  disturb  judgments  not  causing  substantial 
injury;   but  sudi  fact  must  deaily  appear.  • 

Approved  in  Pettine  v.  Territory  of  New  Mexico,  201  Fed.  492,  119 
C.  C.  A.  581,  holding  new  trial  should  be  granted  on  affidavit  of  witness 
that  his  testimony  was  given  under  drunken  misconception;  Keliher  v. 
United  States,  193  Fed.  20, 114  C.  C.  A.  128,  refusing  to  award  new  trial 
on  account  of  admission  of  testimony  over  objection  improperly  taken; 
Stewart  v.  Brune,  179  Fed.  353, 102  C.  C.  A.  534,  Oiolding  misconduct  of 
counsel  in  examining  juror  was  prejudicial  and  warranted  reversal; 
Alaska-Treadwell  Gold  Min.  Co.  v.  Cheney,  IflB  Fed.  600,  89  C.  C.  A.  351, 
holding  where  court  directed  jury  to  disregard  improper  remark  of  coun- 
sel, error  was  corrected;  Mutual  Reserve  Life  Ins.  Co.  v.  Heidel,  161 
Fed.  539,  88  C.  C.  A.  477,  holding  fact  that  rejected  evidence  would  have 
been  futile  does  warrant  conclusion  that  same  was  not  error;  Williams 
V.  United  States,  158  Fed.  36,  88  C.  C.  A.  296,  holding  prejudicial  error 
existed  in  criminal  case  where  court  instructed  jury  that  accused  had 
burden  of  proving  innocence;  Cook  v.  Foley,  152  Fed.  48,  81  C.  C.  A. 
237,  refusing  to  reverse  judgment  where  error  caused  no  apparent  injury ; 
Inman  Bros.  v.  Dudley  etc.  Lumber  Co.,  146  Fed.  452,  76  C.  C.  A.  659, 
in  action  for  breach  of  contract  to  sell  all  lumber  on  hand,  and  entire 
cut  for  certain  year,  by  failure  to  deliver  lumber,  exclusion  of  evidence 
to  show  quantity  actually  cut  in  that  year  reversible  error;  Armour 
&  Co.  V.  Russell,  144  Fed.  616,  6  L.  R.  A.  (N.  S.)  602,  75  C.  C.  A.  416, 
reversing  for  erroneous  charge  as  to  duty  of  master  to  furnish  safe 
appliances;  National  Biscuit  Co.  v.  Nolan,  138  Fed.  9,  70  C.  C.  A.  436, 
reversing  where  plaintiff  in  action  for  personal  injuries  was  permitted 
to  testify  that  she  depended  on  herself  for  support ;  Union  Pac.  R.  Co. 
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V.  Field,  137  Fed.  18,  69  C.  C.  A.  636,  reversing  for  objectionable  argu-  t 
ment  of  counsel ;  United  States  v.  Honolulu  Plantation  Co.,  122  Fed.  583,  T 
58  C.  C.  A.  279,  holding  erroneous  admission  of  material  evidence  before 
jury- is  reversible  error,  unless  harmlessness  clearly  appears;  Alaska 
Commercial  Co.  v.  Dinkelspiel,  121  Fed.  322,  57  C.  C.  A.  14,  holding  it 
reversible  error  to  include  in  writings  sent  out  to  jury  papers  marked 
for  identification  but  not  introduced  in  evidence;  United  States  v.  Gen- 
try, 119  Fed.  76,  55  C.  C.  A.  658,  applying  rule  in  trover  for  cutting 
timber  on  government  land;  Choctaw  etc.  R.  Co.  v.  HoUoway,  114  Fed. 
465,  52  C.  C.  A.  260,  holding  where  court  correctly  charges  jury  on  con- 
ceded facts  that  master  was  negligent  as  matter  of  law,  erroneous  charge 
relative  to  degree  of  care  required  of  master  is  harmless  error  where 
no  question  of  master's  negligence  submitted  to  jury;  Ward  v.  Cochran, 
150  U.  S.  610,  37  L.  Ed.  1199,  14  Sup.  Ct.  234,  reversing  judgment  ren- 
dered on  imperfect  instructions  by  court;  Peck  v.  Heurich,  167  U.  S. 
629,  42  L.  Ed.  S04, 17  Sup.  Ct.  929,  holding  judgment  cannot  be  affirmed 
on  ground  not  taken  at  trial,  unless  no  prejudice  could  result;  National 
Masonic  Ace!  Assn.  v.  Shryock,  73  Fed.  781,  20  C.  C.  A.  3,  reversing 
judgment  where  jury  was  erroneously  instructed  to  consider  declara- 
tions which  were  inadmissible;  Magness  v.  State,  67  Ark.  604,  50  S.  W. 
557,  reversing  judgment  where  testimony  to  impeach  witness  was  errone- 
ously rejected ;  Smuggler  etc.  Min.  Co.  v.  Broderick,  25  Colo.  18,  71  Am. 
St.  Bep.  108,  53  Pac.  170,  reversing  judgment  where  expert  testimony 
was  improperly  admitted;  Henry  v.  Water  Co.,  10  Colo.  App.  23,  51  Pac. 
93,  reversing  judgment  where  material  testimony  was  erroneously  re- 
jected; State  V.  Taylor,  118  Mo.  162,  24  S.  W.  451,  reversing  judgment 
where  instructions  were  erroneous;  dissenting  opinion  in  Armour  &  Co, 
V.  Skene,  153  Fed.  250,  254,  82  C.  C.  A.  385,  majority  holding  where  court 
instructed  jury  to  disregard  answer  of  witness,  any  error  in  admitting 
same  was  corrected;  dissenting  opinion  in  Chicago  House  Wrecking  Co. 
V.  Bimey,  117  Fed.  81,  54  C.  C.  A.  458,  majority  holding  charge  on 
measure  of  damages  for  personal  injuries  not  erroneous  when  consid- 
ered as  whole;  dissenting  opinion  in  Choctaw  etc.  R.  R.  Co.  v.  Tennessee, 
116  Fed.  30,  53  C.  C.  A.  497,  majority  holding  statement  in  charge  that 
it  was  master's  duty  to  furnish  servants  safe  machinery  and  safe  place 
to  work  in,  without  qualification  that  exercise  of  reasonable  care  only 
required,  is  harmless  error  where  correct  rule  given  elsewhere;  dissent- 
ing opinion  in  St.  Louis  etc.  Ry.  Co.  v.  Leamons,  82  Ark.  510,  102  S.  W. 
365,  majority  holding  court  did  not  err  in  remitting  one  hundred  dollars 
damages  as  cure  for  erroneous  instruction  regarding  recovery  for  medi- 
cal services;  dissenting  opinion  in  United  States  v.  Price  Trading  Co., 
109  Fed.  250,  48  C.  C.  A.  331,  arguendo. 

Distinguished  in  dissenting  opinion  in  Aetna  Indemnity  Co.  v.  J.  R. 
Crowe  etc.  Mining  Co.,  154  Fed.  565,  83  C.  C.  A.  431,  majority  holding 
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where  judgment  was  for  right  party  and. in  interests  of  justice,  same  will 
not  be  reversed  simply  because  court  proceeded  on  erroneous  theory. 

Admissibility  of  prior  consistent  statements  of  witness  who  has  not 
been  impeached.    Note,  Ann.  Cas.  1915D,  S41. 

Admissibility  of  previoxis  statements  by  witness  out  of  court  con- 
sistent with  his  testimony.    Note,  41  L.  E.  A.  (N.  S.)  930. 

Agent's  declarattons,  wttldn  scope  of  authority,  axe  admissible  if  part 
of  res  gestae. 

Approved  in  Walker  Mfg.  Co.  v.  Knox,  136  Fed.  343,  69  C.  C.  A.  160, 
in  action  for  services  on  sale  of  materials,  admission  of  conversation 
between  plaintiff  and  defendant's  vice-president  during  time  materials 
sold,  but  after  latter  left  employ  was  prejudicial  error;  Soto  v.  Terri- 
tory, 12  Ariz.  39,  94  Pac.  1105,  holding  statements  made  by  small  boy 
shortly  after  assault  were  admissible  in  evidence;  Anderson  v.  Great 
Northern  Ry.  Co.,  16  Idaho,  630,  99  Pac.  96,  admitting  statement  of  en- 
gineer as  to  seeing  child  on  track,  where  same  was  made  within  three 
minutes  after  accident ;  Chicago  v.  McKechney,  205  111.  460,  68  Atl.  985, 
holding  preliminary  estimate  signed  by  assistant  city  engineer,  but  not 
signed  by  city  engineer  and  commissioner  of  public  works,  inadmissible 
in  action  against  city  on  contract;  Christopherson  v.  Chicago  etc.  R.  Co., 
136  Iowa,  418,  124  Am.  St.  Rep.  284,  109  N.  W.  1080,  admitting  state- 
ments of  injured  party  made  immediately  after  recovering  conscious- 
ness ;  J.  I.  Case  Plow  Works  v.  Pulsif  er,  79  Kan.  181,  98  Pac.  789,  admit- 
ting statements  of  agent  where  authority  was  shown;  Louisville  Ry.  Co. 
V.  Johnson's  Admr.,  131  Ky.  282,  20  L.  R.  A.  (N.  S.)  133, 115  S.  W.  209, 
holding  statement  of  motorman  made  immediately  after  accident  that 
he  had  seen  the  man  and  tried  to  avoid  hitting  him  was  admissible  as 
part  of  res  gestae;  State  v.  McLaughlin,  138  La.  "968,  70  South.  928, 
admitting  statement  made  by  murdered  person  immediately  after  re- 
ceiving fatal  wound;  Allington  etc.  Mfg.  Co.  v.  Detroit  Reduction  Co., 
133  Mich.  436,  95  N.  W.  565,  in  action  by  seller  for  price  of  machine 
sold  to  corporation,  admissions  of  director  as  to  matters  not  res  gestae 
not  binding  on  corporation,  though  he  supervised  installation;  Hall  v. 
Murdock,  119  Mich.  392,  78  N.  W.  330,  holding  in  action  for  injuries 
received  through  breaking  of  elevator  cable,  declaration  of  owner's 
agent  that  it  was  defective  is  inadmissible,  as  not  within  scope  of  em- 
ployment; Forrester  v.  Southern  Pac.  Co.,  36  Nev.  307,  48  L.  R.  A. 
(N.  S.)  1,  134  Pac.  773,  admitting  statements  of  railroad  conductor 
made  while  ejecting  passenger  from  train ;  Balding  v.  Andrews,  12  N.  D. 
273,  96  N.  W.  307,  statement  of  elevator  agent  while  elevator  burning  in 
answer  to  query  as  to  cause  of  fire  is  inadmissible ;  Gosa  v.  Southern  Ry., 
67  S.  C.  362,  45  S.  E.  816,  in  action  for  personal  injuries  declarations  of 
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bystander  after  accident  not  res  gestae;  Three  States  Lumber  Co.  v. 
Blanks,  118  Tenn.  645, 102  S.  W.  84,  admitting  statements  of  agent  as  to 
ownership  of  lumber  wrongfully  replevied;  Cromeenes  v.  San  Pedro  etc. 
R.  Co.,  37  Utah,  493,  Ann.  Oas.  19120,  307,  109  Pac.  16,  admitting  re- 
mark made  by  bystander  to  engineer  immediately  after  accident ;  Stevens 
V.  Friedman,  58  W.  Va.  84,  51  S.  E.  135,  in  action  for  damages  for  as- 
sault and  battery,  record  of  acquittal  of  such  charge  not  admissible; 
New  Jersey  S.  S.  Co.  v.  Brockett,  121  U.  S.  649,  80  L.  Ed.  1052,  7  Sup. 
Ct.  1043,  holding  declarations  by  one  steamboat  oflScer  to  another,  while 
forcibly  removing  plaintiff  admissible;  Union  Ins.  Co.  v.  Smith,  124 
'  U.  S.  424,  31  L.  Ed.  505,  8  Sup.  Ct.  544,  holding  declarations  of  towboat 
master,  not  part  of  res  gestae,  inadmissible  in  action  on  policy;  National 
Masonic  Ace.  Assn.  v.  Shryock,'73  Fed.  778,  20  C.  C.  A.  3,  holding  decla- 
rations made  two  hours  after  accident  inadmissible  to  prove  it  in  action 
on  policy ;  Peirce  v.  Van  Dusen,  78  Fed.  706,  707,  24  C.  C.  A.  280,  hold- 
ing declarations  of  conductor,  made  at  time  of  injury  to  brakeman, 
admissible;  Chicago  etc.  Ry.  Co.  v.  Belliwith,  83  Fed.  443,  28  C.  C.  A. 
358,  holding  declarations  made  six  months  after  transaction,  and  founded 
on  hearsay,  inadmissible;  Emerson  v.  Burnett,  11  Colo.  App.  88,  52  Pac. 
753,  holding  declarations  of  employee,  not  made  while  engaged  in  em- 
ployer's business,  inadmissible;  First  Nat.  Bank  v.  North,  6  Dak.  141, 
41  N.  W.  738,  holding  agent's  declarations,  not  made  at  time  of  trans- 
action, inadmissible;  Cherokee  etc.  Coal  Co.  v.  Dickson,  55  Kan.  70,  39 
Pac.  694,  rejecting  declarations  of  agent,  referring  to  past  occurrence, 
and  not  connected  with  employer's  business;  Geary  v.  Stevenson,  169 
Mass.  31,  47  N.  E.  509,  rejecting  declarations  made  on  day  after  arrest, 
in  action  for  false  imprisonment;  Idaho  Forwarding  Co.  v.  Fireman's 
Fund  Ins.  Co.,  8  Utah,  46,  17  L.  R.  A.  588,  29  Pac.  827,  and  Hall  v. 
Murdock,  119  Mich.  392,  78  N.  W.  330,  both  rejecting  declarations  made 
by  agent  not  within  scope  of  employment ;  Bergeman  v.  Indianapolis  etc. 
Ry.  Co.,  104  Mo.  86,  15  S.  W.  994,  admitting  agent's  declarations,  made 
while  engaged  in  employer's  business;  Goss  v.  Missouri  Pac.  Ry.  Co.,  50 
Mo.  App.  622,  admitting  spontaneous  declarations  of  injured  person; 
Short  V.  Northern  Pac.  Elevator  Co.,  1  N.  D.  164,  165,  45  N.  W.  707,  708, 
rejecting  agent's  declarations,  made  after  close  of  transaction^  Hannan 
v.  Greenfield,  36  Or.  97,  58  Pac.  890,  holding  agent's  declarations  inad- 
missible before  agency  has  been  established;  Moyle  v.  Congregational 
Society,  16  Utah,  84,  85,  50  Pac.  810,  rejecting  agent's  declarations, 
made  several  days  after  contract  was  entered  into. 

Distinguished  in  Lembrecht  v.  Schreyer,  129  Minn.  275,  L.  E.  A. 
1915E,  812,  152  N.  W.  646,  allowing  victim  of  runaway  to  testify  as  to 
remark  made  immediately  after  accident  as  to  third  party  striking 
horse;  Boston  etc.  Ry.  Co.  v.  O'Reilly,  158  U.  S.  337,  89  L.  Ed.  1008,  15 
Sup.  Ct.  831,  holding  declarations  by  injured  party  some  time  after 


635  VICKSBURG  ETC.  RY.  CO.  v^  O'BRIEN.    119  U.  S.  99-109 

injury  inadmissible;  Louisville  etc.  Ry.  Co.  v.  Stewart,  56  Fed.  809,  6 
C.  C.  A.  147,  holding  declarations  of  railroad  engineers  as  to  condition 
of  locomotive,  made  long  before  accident,  inadmissible. 

Declarations  of  agent  as  part  of  res  gestae.    Note,  58  Am.  Bep.  566. 

Declarations  as  part  of  res  gestae.    Note,  19  L.  R.  A.  747. 

Admissibility  of  declarations  as  part  of  the  res  gestae.    Note,  11 
£.  R.  G.  291. 

Bnginee^'s  statements  as  to  qpeed  of  train,  made  ten  minutes  after 
accident,  are  Inadmissible. 

Approved  in  Northern  Central  Coal  Co.  v.  Hughes,  224  Fed.  60,  139 
C.  C.  A.  619,  refusing  to  admit  statements  as  to  cause  of  injury,  made 
by  superintendent  four  days  after  injury;  Kyner  v.  Portland  Gold  Min. 
Co.,  184  Fed.  50, 106  C.  C.  A.  245,  holding  engineer's  acknowledgment  of 
fault  made  ten  hours  after  injury  was  inadmissible;  Cyborowski  v. 
Kinsman  Transit  Co.,  179  Fed.  443,  102  C.  C.  A.  586,  refusing  to  admit 
statement  of  master  of  vessel  as  to  insecurity  of  trim  board ;  Goehrig  v. 
Stryker,  174  Fed.  900,  holding  statement  of  superintendent's  son  as  to 
fastening  of  rigger  line,  made  fifteen  minutes  after  accident,  was  inad- 
missible; The  Saranac,  132  Fed.  942,  in  action  for  injuries  to  stevedore 
by  falling  down  hatchway,  statement  by  mate  ten  minutes  after  acci- 
dent that  hatch  covers  never  did  fit  is  inadmissible;  Marande  v.  Texas 
&  Pac.  Ry.  Co.,  124  Fed.  46,  59  C.  C.  A.  562,  holding  in  action  for  value 
of  cotton  destroyed  by  fire  alleged  to  have  resulted  from  defendant's 
negligence  while  cotton  in  its  possession,  statements  by  defendant's  ser- 
*  vants  employed  to  guard  premises  as  to  cause  of  fire  inadmissible ; 
Fidelity  &  Casualty  Co.  v.  Haines,  111' Fed.  340,  49  C.  C.  A.  379,  hold- 
ing admission  of  local  insurance  agent  on  day  after  making  by  him  of 
oral  contract  of  insurance  that  claimant  was  insured  not  admissible 
against  principal;  Travelers'  Protective  Assn.  v.  West,  102  Fed.  227,  42 
C.  C.  A.  284,  holding  in  action  on  accident  policy,  statements  of  insured 
as  to  fact,  nature  and  extent  of  injury  which  he  receiyed  in  basement, 
claimed  to  have  caused  his  death,  made  when  he  came  upstairs,  few 
minutes  after  accident,  are  inadmissible  as  res  gestae ;  Traver  v.  Smolik, 
43  App.  D.  C.  153,  holding  error  to  admit  statement  of  plaintiff,  that  a 
man  had  thrown  her  out  of  house  where  she  went  to  collect  bill,  where  f 
same  was  made  after  walking  several  blocks ;  Metropolitan  R.  R.  Co.  v. 
Collins,  1  App.  D.  C.  389,  holding  statement  of  transfer  agent  that 
*'motorman  started  car  without  my  authority"  was  inadmissible;  Marier 
V.  Texas  etc.  R.  R.  Co.,  52  La.  Ann.  731,  27  South.  178,  refusing  to  admit 
declarations  of  person  injured  made  in  answer  to  queries  as  to  how 
accident  happened,  made  out  of  presence  of  anyone  who  was  actor  in 
transaction,  a  considerable  time  after  happening;  Barnes  v.  Rumford,  96 
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Me.  323,  52  Atl.  847,  holding  declaration  of  driver  of  wagon  in  which 
plaintiff  who  was  injured  by  defect  in  road  was  passenger,  made  three 
or  four  minutes  after  accident,  not  admissible  to  impeach  witness ;  Conk- 
lin  V.  Consolidated  Ry.  Co.,  196  Mass.  306,  13  Ann.  Oaa.  857,  82  N.  E. 
25,  refusing  to  admit  statement  of  conductor  that  he  intended  to  assault 
passenger;  Bernard  v.  Grand  Rapids  Paper  Box  Co.,  170  Mich.  243,  42 
L.  R.  A.  (N.  S.)  930,  136  N.  W.  376,  refusing  to  admit  statements  of 
foreman  made  fifteen  minutes  after  accident;  Fredenthal  v.  Brown 
&  McCabe,  52  Or.  37,  38,  95  Pac.  1116,  refusing  to  allow  statements  of 
employee  as  to  defect  in  hoisting  machinery;  Havens  v.  Rhode  Island 
Suburban  Ry.  Co.,  26  R.  I.  53,  58  Atl.  249,  in  action  against  railway  for 
injuries  to  conductor,  declarations  by  manager  made  next  day  to  fore- 
man of  car-barns  is  inadmissible;  Nelson  v.  Charleston  etc.  Ry.  Co.,  92 
S.  C.  167,  75  S.  E.  414,  holding  error  to  admit  statement  of  conductor 
made  on  day  following  wreck;  Waggoner  v.  Snody,  36  Tex.  Civ.  519,  82 
S.  W.  358,  in  action  for  loss  of  horses  driven  off  by  defendant's  em- 
ployees, evidence  of  statement  of  employee  while  driving  horses  that  if 
again  found  on  land  they  would  be  scattered  so  they  would  never  be 
found  is  admissible;  Lee  v.  Salt  Lake  City,  30  Utah,  40,  83  Pac.  563, 
holding  question  whether  person  could, safely  ride  bicycle  over  depres^ 
sion  was  not  subject  for  expert  testimony;  Cook  v.  Stimson  Mill  Co.,  36 
Wash.  39,  78  Pac.  40,  in  action  for  injuries  to  child  while  riding  on 
engine,  statement  of  superintendent  made  next  day  not  admissible ;  Tut- 
hill  Spring  Co.  v.  Shaver  Wagon  Co.,  35  Fed.  646,  holding  declarations 
by  president  of  corporation  as  to  ownership  of  note  not  admissible  when 
not  part  of  res  gestae;  St.  Louis  etc.  Ry.  Co.  v.  McLelland,  62  Fed.  118, 
10  C.  C.  A.  300,  holding  declarations  of  railroad  employee,  made  some 
time  after  accident  to  horse  on  track,  inadmissible;  National  Masonic 
Ace.  Assn.  V.  Shryock,  73  Fed.  780,  20  C.  C.  A.  3,  holding  declarations 
made  two  hours  after  accident  inadmissible  to  prove  it^  in  action  on 
policy;  Alabama  etc.  R.  R.  Co.  v.  Arnold,  80  Ala.  609  (see  2  South.  343), 
rejecting  hearsay  as  to  doctor's  statement  to  injured  man;  Hussey  v. 
State,  87  Ala.  135,  6  South.  425,  doctor's  statement  that  other  physi- 
cians concurred  with  him  is  hearsay;  St.  Louis  etc.  Ry.  Co.  v.  Kelley, 
61  Ark.  55,  31  S.  W.  884,  and  St.  Louis  etc.  Ry.  Co.  v.  Sweet,  57  Ark. 
298,  21  S.  W.  589,  both  holding  declarations  of  railroad  employees,  made 
after  accident,  inadmissible;  Chattanooga  etc.  Ry.  Co.  v.  Liddell,  85 
Ga.  491,  21  Am.  St.  Rep.  174,  11  S.  E.  854,  holding  declarations  made 
three  hours  after  railroad  accident  inadmissible;  Ohio  etc.  Ry.  Co.  v. 
Stein,  133  Ind.  250,  19  L.  R.  A.  747,  31  N.  E.  182,  and  Central  Ry. 
&  Banking  Co.  v.  Maltsby,  90  Ga.  632,  16  S.  E.  954,  both  rejecting  en- 
gineer's declarations  as  to  defect  in  engine,  made  after  injury  to  brake* 
man;  State  v.  Maddox,  92  Me.  353,  42  Atl.  789,  rejecting  declarations 
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made  after  assanlt  was  over;  Nebonne- v.  Concord  Ry.  Co.,  67  N.  H.  632, 
38  Atl.  17,  rejecting  declarations  by  conductor,  made  two  months  after 
plaintiff's  injury;  Citizens'  St.  Ry.  Co.  v.  Howard,  102  Tenn.  482,  52 
S.  W.  866,  rejecting  motorman's  declarations,  made  fifteen  minutes  after 
collision;  People  v.  Kessler,  13  Utah,  81,  44  Pac.  100,  rejecting  declara- 
tions made  by  wounded  man  an  hour  after  shooting;  Norfolk  etc.  Ry. 
Co.  V.  Suffolk  Lumber  Co.,  92  Va.  444,  23  S.  E.  742,  rejecting  statements 
made  by  conductor  an  hour  after  accident. 

Distinguished  in  Sample  v.  Consolidated  Light  etc.  Ry.  Co.,  50  W.  Va. 
482,  40  S.  E.  602,  holding  motorman's  declaration,  made  while  car  was 
still  on  body  of  one  it  had  run  down,  that  he  saw  child  but  thought*  he 
could  pass  it,  is  admissible  as  part  of  res  gestae ;  Leahey  v.  Cass.  Ave.  etc. 
Ry.  Co.,  97  Mo.  171,  10  Am.  St  Rep.  303,  10  S.  W.  60,  holding  declara- 
tions made  by  injured  child  at  time  of  accident  admissible. 

Admissibility  in  evidence  of  agent's  declarations  or  admissions,  not 
made  contemporaneously  with  occurrence  or  transaction.  Note, 
8  Ann.  Gafl.  621. 

Statements  some  time  after  accident  as  res  gestae.  Note,  42  L.  R.  A. 
(N.  S.)  954. 

Municipal  liability  for  torts  of  police*  Note,  42  L.  R.  A.  (N.  S.) 
916. 

119  V.  S.  110-129,  80  L.  Ed.  342,  7  8ux».  Ot  108,  PHTLADELFHIA  FIRE 
ASSN.  y.  KEW  YORK. 

9npreme  Oourt  may  A-ra-mfuft  opinion  of  State  court,  to  detecmine 
wliether  Federal  question  involyed. 

Approved  in  San  Jose  Land  etc.  Co.  v.  San  Jose  Ranch  Co.,  189  U.  S. 
180,  47  L.  Ed.  768,  23  Sup.  Ct.  489,  holding  Federal  right  specially  set 
up  where  claim  of  right  sufficiently  appears  in  motion  for  new  trial  and 
in  assignment  of  errors  in  State  Supreme  Court,  and  was  fully  consid- 
ered there;  Ashland  Lumber  Co.  v.  Detroit  Salt  Co.,  114  Wis.  78,  89 
N.  W.  908,  upholding  Laws  1899,  c.  351,  providing  conditions  upon  which 
foreign  corporations  may  do  business  in  State;  Dale  Tile  Mfg.  Co.  v. 
Hyatt,  125  U.  S.  54,  31  L.  Ed.  686,  8  Sup.  Ct.  759,  Walter  A.  Wood 
Mach.  Co.  V.  Skinner,  139  U.  S.  296,  35  L.  Ed.  194,  11  Sup.  Ct.  529,  and 
Kreiger  v.  Shelby  Ry.  Co.,  125  U.  S.  44,  81  L.  Ed.  678,  8  Sup.  Ct.  755, 
examining  opinion  of  State  court,  to  ascertain  ground  of  judgment. 

Opinion  of  court  below  as  part  of  record.    Note,  16  L<  B.  A.  799. 

Record  for  showing  Federal  Supreme  Court's  jurisdiction  to  review 

State  court's  decision.    Note,  63  L.  R.  A.  331. 
What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 

Court.    Note,  62  L.  E.  A.  526. 
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Con;K>ratloiiB  are  not  dtizens  wltbln  constituUcmal  clause  guaranteeing 
rights. 

Approved  in  Kirven  v.  Virj^ima  etc.  Chemical  Co.,  145  Fed.  292,  7 
Ann.  Gas.  219,  76  C.  C.  A.  172,  determining  effect  of  noncompliance  by 
foreign  corporation  with  State  laws  on  right  to  enforce  contracts;  State 
V.  Insurance  Co.  of  North  America,  71  Neb.  326,  99  N.  W.  38,  dismissing 
suit  to  collect  tax  from  insurance  company;  Atchison  etc.  Ry.  Co.  v.  Mc- 
Kee,  37  Kan.  601,  15  Pac.  489,  arguendo. 

Distinguished  in  Southern  Ry.  Co.  v.  Greene,  216  U.  S.  415,  54  L.  Ed. ' 
541,  30  Sup.  Ct.  287,  holding  foreign  railway  company  not  liable  for 
franchise  tax  to  which  domestic  companies  are  not  subjected. 

Word  ''person"  as  including  private  corporation.    Note,  20  Ann. 
Gas.  739. 

States  may  exclude  and  restrain  foreign  corporations  to  any  extent 
consistent  with  Federal  Constitution  and  laws. 

Approved  in  State  v.  New  York  Life  Ins.  Co.,  119  Ark.  330,  173  S.  W. 
1102,  holding  cash  surrender  payments  should  not  be  included  in  net 
receipts  of  insurance  company;  State  v.  Kansas  etc.  Gas  Co.,  71  Kan. 
791,  81  Pac.  509,  following  rule  in  quo  warranto  to  oust  foreign  corpo- 
ration from  State;  Clay  v.  Dixie  Fire  Ins.  Co.,  168  Ky.  321,  181  S.  W. 
1125,  upholding  Kentucky  law  taxing  foreign  insurance  companies,  as 
Kentucky  corporations  are  taxed  in  States,  claimed  by  those  foreign 
companies  as  their  domicile;  Commonwealth  v.  Gregory,  121  Ky.  264, 
89  S.  W.  170,  upholding  law  requiring  licenses  for  agents  of  foreign  in- 
surance companies ;  S.  S.  White  Dental  Mfg.  Co.  v.  Commonwealth;  212 
Mass.  47,  Ann.  Gas.  191S0,  805,  98  N.  E.  1062,  upholding  State  tax  on 
capital  stock  of  foreign  corporation;  Attorney  General  v.  Booth,  143 
Mich.  102, 106  N.  W.  872,  upholding  Laws  1899,  p.  409,  to  prevent  trusts 
and  monopolies  and  providing  for  revocation  of  certificates  of  foreign 
corporations  violating  same;  Pollock  v.  German  Fire  Ins.  Co.,  132  ?Iich. 
227,  93  N.  W.  437,  upholding  statute  relating  to  foreign  insurance  com- 
panies and  defining  word  ''agent";  State  v.  Louisville,  97  Miss.  45, 
Ann.  Gas.  1912G,  1150,  51  South.  921,  upholding  law  withdrawing  right 
of  foreign  corporation  to  do  business  upon  its  seeking  removal  of  cause 
to  Federal  court;  State  v.  Vandiver,  222  Mo.  225,  231,  121  S.  W.  49,  51, 
upholding  action  of  insurance  commissioner  refusing  license  to  company 
paying  more  than  fifty  thousand  dollars  annually  to  one  officer;  New 
York  Life  Ins.  Co.  v.  Deer  Lodge  County,  43  Mont.  249,  115  Pac.  912, 
upholding  tax  on  excess  of  premiums  over  losses;  State  v.  Fleming,  70 
Neb.  524,  97  N.  W.  1063,  construing  LawS  1903,  C.  73,  taxing  foreign 
corporations;  Fisher  v.  Traders'  etc.  Ins.  Co.,  136  N.  C.  223,  48  S.  E. 
669,  upholding  Pub.  Laws,  p.  66,  authorizing  service  on  foreign  cor- 
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porations  by  delivery  of  process  to  secretary  of  corporation  commission ; 
Nelson  v.  Deming  Inv.  Co.,  21  Okl.  614,  96  Pac.  743,  upholding  service 
made  on  agent  of  foreign  insurance  company;  British- American  Mort- 
gage V.  Jones,  77  S.  C.  453,  58  S.  E.  420,  holding  foreign  company  is 
liable  to  tax  on  property  in  addition  to  its  license  tax;  D'Arcy  v.  Mutual 
Life  Ins.  Co.,  108  Tenn.  573,  69  S.  W.  770,  holding  State  cannot  repeal 
mode  of  service  required  in  suits  against  foreign  insjirance  companies 
so  far  as  concerns  pre-existing  policies;  Barron  v.  Bumside,  121  U.  S. 
200,  30  L.  Ed.  920,  7  Sup.  Ct.  936,  holding  State  cannot  impose  condi- 
tion that  corporation  shall  not  remove  suits^to  Federal  courts;  Pembina 
Min.  Co.  V.  Pennsylvania,  126  U.  S.  188,^31  L.  Ed.  658,  8  Sup.  Ct.  740, 
holding  State  license  fee  on  foreign  mining  corporation  valid;  Norfolk 
etc.  Ry.  Co.  v.  Pennsylvania,  136  U.  S.  118,  84  L.  Ed,  897,  10  Sup.  Qt. 
960,  holding  tax  on  foreign  corporation  engaged  in  interstate  commerce 
void;  Crutcher  v.  Kentucky,  141  U.  S.  59,  35  L.  Ed.  653,  11  Sup.  Ct.  854, 
holding  tax  on  agents  of  foreign  express  companies  engaged  in  inter- 
state business  void;  Ashley  v.  Ryan,  153  U.  S.  445,  38  L.  Ed.  778,  14 
Sup.  Ct.  866,  holding  State  charge  on  consolidation  of  railroads  valid; 
Singer  Mfg.  Co.  v.  Wright,  33  Fed.  124,  holding  State  tax  on  all  sewing- 
machine  companies  valid ;  Osborne  v.  State,  33  Fla.  179,  89  Am.  St.  Rep. 
110,  25  L.  R.  A.  126,  14  South.  593,  holding  State  tax  on  express  com- 
panies engaged  in  local  commerce  valid;  Scottish  etc.  Ins.  Co.  v.  Her- 
riott,  109  Iowa,  606,  77  Am.  St.  Rep.  548,  80  N.  W.  667,  holding  State 
tax  on  foreign  insurance  companies  valid;  Southern  etc.  Loan  Assn.  v. 
Norman,  98  Ky.  303,  56  Am.  St.  Rep.  372,  81  L.  R.  A.  43,  32  S.  W.  954, 
holding  tax  on  foreign  building  and  loan  associations  valid;  State  v. 
United  States  etc.  Assn.,  67  Wis.  630,  31  N.  W.  231,  and  Reyer  v.  Odd 
Fellows  etc.  Assn.,  157  Mass.  373,  34  Am.  St.  Rep.  293,  32  N.  E.  472, 
both  holding  statutes  providing  for  service  of  process  on  agents  of 
foreign  corporations  valid;  Lumbermen's  etc.  Ins.  Co.  v.  Kansas  City 
etc.  Ry.  Co.,  149  Mo.  179,  50  S.  W.  286,  and  Hartford  Ins.  Co.  v.  Ray- 
mond, 70  Mich.  502,  38  N.  W.  482,  both  holding  statute  regulating  foreign 
insurance  companies  valid;  Stanhilber  v.  Mutual  etc.  Ins.  Co.,  76  Wis. 
291,  45  N.  W.  223,  and  Daggs  v.  Orient  Ins.  Co.,  136  Mo.  391,  58  Am.  St. 
Rep.  641,  85  L.  R.  A.  229,  38  S.  W.  86,  both  holding  statute  regulating 
actions  on  fire  insurance  policies  valid ;  People  v.  Wemple,  131  N.  Y.  71, 
27  Am.  St.  Rep.  546,  29  N.  E.  1003,  holding  State  tax  on  foreign  manu- 
facturing corporation  valid ;  Phoenix  Ins.  Co.  v.  Levy,  12  Tex.  Civ.  App. 
47,  33  S.  W.  993,  and  Dugger  v.  Mechanics  &  Traders'  Ins.  Co.,  95  Tenn. 
251,  28  L.  R.  A.  798,  32  S.  W.  6,  both  holding  statute  regulating  liability 
on  insurance  policies  valid ;  Wyman  v,  Kimberly^lark  Co.,  93  Wis.  559, 
67  N.  W.  933,  and  Larson  v.  Aultman  &  Taylor  Co.,  86  Wis.  284,  39 
Am.  St.  Rep.  894,  56  N.  W.  916,  both  holding  foreign  corporation  subject 
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to  State  statute  of  limitations;  dissenting  opinion  in  Blake  v.  McClong, 
172  U.  S.  264,  48  L.  Ed.  442,  19  Sup.  Ct.  175,  majority  holding  statute 
giving  priority  to  domestic  creditors  of  foreign  corporations  void;  dis- 
senting opinion  in  Security  etc.  Ins.  Co.  v.  Prewitt,  202  U.  S.  261,  60 
L.  Ed.  1020,  26  Sup.  Ct.  619,  majority  upholding  State  law  providing  that 
foreign  insurance  company  removing  suit  to  Federal  court  shall  have 
license  revoked;  dissenting  opinion  in  McCully  v.  Chicago  etc.  Ry.  Co., 
212  Mo.  56,  110  S.  W.  728,  majority  refusing  to  sustain  law  requiring 
railroads  to  furnish  free  transportation  to  shippers  of  cattle. 

Distinguished  in  Western  &  Southern  life  Ins.  Co.  v.  Commonwealth, 
133  Ky.  295, 117  S.  W.  377,  refusing  to  permit  tax  on  foreign  companies 
to  exceed  tax  on  domestic  companies. 

Taxation   of  foreign   corporations — ^Discriminating   against   them. 
Note,  96  Am.  Dec.  341. 

Imposition  of  license  tax  or  fee  on  foreign  corporation.    Note,  3 
Ann.  Gafl.  632. 

Constitutional  equality  of  privileges,   immunities    and    protection. 
Note,  14  L.  E.  A.  580,  685. 

Restrictions  on  business   of   foreign   insurance   companies.    Note, 
24  L.  R.  A.  303,  304. 

Issuing  insurance  policy  is  not  transaction  of  commerce. 

Approved  in  New  York  Life  Ins.  Co.  v.  Deer  Lodge  County,  231  U.  S. 
502,  505,  58  L.  Ed.  335,  336,  34  Sup.  Ct.  167,  holding  insurance  company 
liable  to  tax  imposed  by  statute  of  Montana;  New  York  Life  Ins.  Co. 
V.  Cravens,  178  U.  S.  401,  44  L.  Ed.  1124,  20  Sup.  Ct,  967,  holding  Mo. 
Rev.  Stats.,  §§  5983-5986,  regulating  contracts  of  life  insurance  made 
between  residents  of  State  and  corporations  of  other  States,  not  invalid 
as  commerce  regulation;  Jones  v.  Mutual  Fidelity  Co.,  123  Fed.  532, 
upholding  Tenn.  Acts  1891,  p.  264,  c.  122,  providing  that  no  foreign  cor- 
poration can  do  business  in  State  without  first  filing  copy  of  charter; 
Reilley  v.  United  States,  106  Fed.  902,  46  C.  C.  A.  25,  upholding  anti- 
lottery  act  of  March  2,  1895;  State  v.  Insurance  Co.  of  North  America, 
71  Neb.  351,  106  N.  W.  768,  upholding  tax  levied  on  foreign  insurance 
company;  Hooper  v.  California,  155  U.  S.  653,  654,  39  L.  Ed.  300,  15 
Sup.  Ct.  209,  210,  applying  rule  and  holding  State  penalty  for  noncom- 
pliance with  conditions  imposed  on  foreign  insurance  companies  valid; 
State  V.  Phipps,  50  Kan.  617,  34  Am.  St.  Rep.  157,  18  L.  R.  A.  662,  31 
Pac.  1099,  applying  rule  and  holding  State  anti-trust  law  valid  against 
combination  of  foreign  insurance  companies. 

Distinguished  in  Chicago  Crayon  Co.  v.  Rogers,  30  Okl.  313,  119  Pac. 
636,  holding  agents  of  foreign  company  taking  orders  for  enlarging  of 
pictures  were  engaged  in  interstate  commerce. 
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Insurance  company  as  engagied  in  trade  or  commerce.    Note,  Amu 
Oas.  1918B,  981. 

Taxation  of  foreign  corporations — Retaliatory  legislation.    Note,  96 
Am.  Dec.  846. 

Taxation  of  corporate  franchises.    Note,  57  L.  R.  A.  84. 

Discrimination  against  nonresidents,  in  imposing  license  or  occu- 
pation tax.    Note,  40  L.  R.  A.  (N.  S.)  288. 

Nonresident's  right  to  sue  foreign  corporation.    Note,  70  L.  R.  A. 
541. 

119  V.  a  129-148,  30  L.  Ed.  360,  7  Sup.  Ot  1385,  HOME  INB.  OO.  T.  NEW 


DecUdon  that  tax  on  stock  according  to  dividends  does  not  exempt 
capital  invested  in  bonds  affirmed  by  divided  court. 

Approved  in  Plummer  v.  Coler,  178  U.  S.  127,  44  L.  Ed.  1006,  20 
Sup.  Ct.  834,  holding  legacy  of  United  States  bonds  not  exempt  from 
State  inheritance  tax  laws ;  State  v.  Pacific  States  Telephone  &  Tel.  Co., 
53  Or.  166,  99  Pac.  428,  upholding  tax  on  gross  receipts  of  corporation ; 
Matter  of  Sherman,  153  N.  Y.  4,  46  N.  E.  1033,  and  Wallace  v.  Myers, 
38  Fed.  186,  4  L.  R.  A.  178,  both  holding  inheritance  tax  valid  where 
property  of  decedent  includes  United  States  bonds;  Southern  etc.  Oil  Co. 
V.  Wemple,  44  Fed.  25,  holding  State  tax  on  foreign  corporations,  com- 
puted on  amount  of  capital  stock  employed  within  State  valid;  Shreve- 
port  V.  Holmes,  125  U.  S.  694,  81  L.  Ed.  855,  8  Sup.  Ct.  1389,  arguendo. 

Taxation  of  franchises.    Note,  131  Am.  St  Rep.  875. 

State  taxation  of  Federal  bonds  and  obligations.    Note,  4  Ann.  Oas. 

987. 
Taxation  of  corporate  franchises.    Note,  57  L.  R.  A.  50,  57. 

Tax  on  capitid  stock  of  corporations.    Note,  58  L.  R.  A.  547,  566, 
568. 

119  V.  a  148,  30  Ii.  Ed.  887,  7  Sop.  Ot.  134,  8HIFMAN  T.  DI8TBI0T  OF 
OOLUMBIA. 

Sufficiency  of  evidence  to  warrant  reformation   of  instrument  on 
ground  of  mutual  mistake.    Note,  19  Ann.  Oas.  858. 

110  TT.  8.  140-152,  30  L.  Ed.  376,  7  Sup.  Ot.  168,  MINNEAPOIilS  ETO.  RY. 
OO.  V.  COLUMBUS  ROXiUKO-MILIiS. 

Oontracts,  to  be  complete,  require  mutual  assent. 
Approved  in  James  v.  Darby,  100  Fed.  231,  40  C.  C.  A.  341,  holding 
letter  from  holder  of  option  to  owner  of  property,  saying  he  had  deter- 
Xin— 41 
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mined  to  accept  if  details  satisfactorily  arranged,  and  if  abstract  of  title 
fnmished,  where  option  contained  no  snch  requirement,  is  no  acceptance 
of  option. 

PropoBal  to  accept  or  acceptance  on  different  tenns  is  rejection. 
Approved  in  Denver,  v.  New  York  Trust  Co.,  229  U.  S.  140,  57  L.  Ed. 
1123,  33  Sup.  Ct.  657,  holding  where  franchise  of  waterworks  contained 
option  of  purchase  in  favor  of  city,  submitting  purchase  to  votes  of  citi- 
zens on  different  terms  than  contained  in  option  was  rejection ;  Jameson 
V.  United  States  Farm  Land  Co.,  206  Fed.  895,  124  C.  C.  A.  549,  holding 
where  real  estate  agent  left  matter  of  interest  for  further  consultation^ 
there  was  no  contract;  Young's  Market  Co.  v.  Pioneer  Produce  Co.,  192 
Fed.  824,  113  C.  C.  A.  146,  holding  where  broker  authorized  to  sell  eggs 
changed  date  of  shipment,  there  was  no  contract;  Aetna  Indemnity  Co. 
V.  J.  R.  Crowe  etc.  Mining  Co.,  154  Fed.  556,  83  C.  C.  A.  431,  holding  re- 
newal of  indemnity  policy  did  not  include  oral  statements  of  employee  as 
to  signing  of  checks  by  insured  employee ;  McNicol  v.  New  York  Life  Ins- 
Co.,  149  Fed.  143,  79  C.  C.  A.  11,  applying  rule  to  application  for  life 
insurance;  Baird  v.  Pratt,  148  Fed.  826,  10  L.  R.  A.  (N.  S.)  1116,  78 
C.  C.  A.  515,  where  drummer  sends  order  for  goods  subject  to  firm's 
acceptance  and  latter  ships  goods  with  invoice,  making  terms  of  payment 
different  from  order,  purchaser  may  refuse  goods;  Cella  v.  Brown,  144 
Fed.  762,  75  C.  C.  A.  608,  no  implied  trust  arises  on  mere  promise  to  exe- 
cute agreement  on  condition  that  promisee  execute  collateral  agreement 
which  he  refuses  to  do;  Kelley,  Maus  &  Co.  v.  Sibley,  137  Fed.  588,  69 
C.  C.  A.  674,  construing  contract  for  sale  and  delivery  of  bolts ;  Johnston 
V.  Fairmont  Mills,  129  Fed.  78,  63  C.  C.  A.  516,  applying  rule  to  offer 
by  broker  to  sell  cotton  for  future  delivery;  Bowen  v.  Hart,  101  Fed. 
381,  41  C.  C.  A.  390,  holding  where  one  engaged  in  looking  up  lands 
of  another  and  clearing  up  titles  wrote  to  owner  proposing  that  he  get 
for  his  services  one-half  of  lands  and  pay  own  expenses,  or  one-third 
of  lands  and  expenses,  and  owner  answered  to  go  ahead  and  satisfactory 
settlement  would  be  made,  there  was  no  acceptancef;  James  v.  Darby^ 
100  Fed.  228,  229,  40  C.  C.  A.  341,  holding  letter  from  holder  of  option 
to  owner  of  property,  saying  he  had  determined  to  accept  if  details 
satisfactorily  arranged,  and  if  abstract  of  title  furnished,  where  option 
contained  no  such  requirement,  is  not  acceptance  of  option;  Curtis  v. 
American  Case  &  Register  Co.,  38  App.  D.  C.  118,  upholding  right  of 
purchaser  to  countermand  an  order  for  goods  before  same  is  accepted ; 
Shaw  V.  Ingram-Day  Lumber  Co.,  152  Ky.  335,  L.  R.  A.  (N.  S.)  1915D, 
145,  153  S.  W.  434,  holding  where  letter  of  acceptance  stated  inability 
to  match  lumber  according  to  terms  of  offer,  there  was  rejection;  New 
York  Life  Ins.  Co.  v.  Levy^s  Admr.,  122  Ky.  464,  5  L.  R.  A.  (N.  S.)  739, 
92  S.  W.  327,  holding  where  application  was  made  for  ten  thousand 
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dollars  insurance  and  company  issned  only  five  thousand,  there  was  no 
contract  as  to  either;  Metropolitan  Coal  Co.  v.  Boutell  Transp.  etc.  Co., 
185  Mass.  395,  70  N.  E.  422,  offer  to  charter  vessel  beginning  before 
November  1st  and  continuing  till  May  1st  is  varied  by  acceptance  fixing 
period  from  November  1st  to  May  1st;  United  States  Heater  Co.  v. 
Applebaum,  126  Mich.  299,  86  N.  W.  '?44,  holding  where  defendant 
offered  to  sign  contract  for  delivery  of  iron  during  certain  year,  return 
of  contract  requiring  delivery  between  dates  extending  beyond  year  not 
acceptance  of  offer;  Lewis  v.  Johnson,  123  Minn.  410)  L.  R.  A.  1915D, 
150,  143  N.  W.  1127,  refusing  to  sustain  contract  for  sale  of  land; 
Bastian  Bros.  Co.  v.  Wernott-Howard  Co.,  113  Minn.  199,  129  N.  W. 
370,  holding  where  acceptance  changed  date  of  shipment,  it  might  be 
construed  as  rejection;  Kileen  v.  Kennedy,  90  Minn.  415,  97  N.  W.  127, 
applying  rule  to  contract  to  sell  standing  timber;  Bailey  v.  Moorhead, 
122  Mo.  App.  272,  99  S.  W.  40,  holding  broker  could  not  recover  commis- 
sions where  there  was  no  contract  between  vendor  and  purchaser;  Bro- 
phy  V.  Idaho  Produce  etc.  Co.,  31  Mont.  286,  78  Pac.  495,  order  for  choice 
potatoes  not  acceptance  of  proposal  to  sell  nice  white  potatoes ;  Atwood 
V.  Rose,  32  Okl.  364,  122  Pac.  933,  discussing  evidence  and  holding  no 
contract  existed  between  parties ;  Barnes  v.  Hustead,  219  Pa.  294,  68  Atl. 
841,  holding  failure  to  pay  according  to  terms  of  contract  relieves  both 
parties  of  covenant;  Henry  v.  Black,  213  Pa.  627,  63  Atl.  253,  refusing 
specific  performance  where  holder  of  option  to  purchase  land  made  offer 
to  purchase  on  terms  different  from  option,  though  part  of  considera- 
tion paid  and  later  offer  to  purchase  under  terms  of  option  made;  In- 
gham &  Son  V.  Crisco  Oil  Mill,  38  Tex.  Civ.  610,  86  S.  W.  631,  holding 
where  acceptance  proposed  to  feed  more  cattle  than  mentioned  in  offer, 
there  was  no  contract;  Washington  v.  Mining  etc.  Co.,  28  Tex.  Civ.  434, 
441,  67  S.  W.  462,  465,  466,  applying  rule  to  acceptance  of  option ;  Tilton 
V.  Sterling  Coal  etc.  Co.,  28  Utah,  179,  107  Am.  St.  Rep.  689,  77  Pac.  760, 
construing  correspondence  with  reference  to  acceptance  of  option  in 
water  lease  to  purchase  on  expiration  of  lease;  Starr  &  Co.  v.  Galc^ate 
Shi'p  Co.,  68  Fed.  241,  15  C.  C.  A.  366,  and  Compania  Bilbaina  de  Nave- 
gacion  de  Bilbao  v.  Spanish-American  Light  etc.  Co.,  146  U.  S.  497,  3^ 
L.  Ed.  1058,  13  Sup.  Ct.  148,  both  holding  charter-party  not  binding 
where  some  clauses  were  rejected  and  others  accepted;  Phenix  Ins.  Co. 
V.  Schultz,  80  Fed.  342,  25  C.  C.  A.  453,  holding  no  contract  of  insurance 
where  there  was  no  meeting  of  minds  as  to  form  of  policy;  McLean  v. 
Gymnasium  Assn.,  64  Mo.  App.  56,  applying  rule  in  construing  contract 
of  employment;  Flomerfelt  &  Co.  v.  Hume  Bros.,  11  Tex.  Civ.  App.  32, 
31  S.  W.  680,  holding  partnership  debt  not  assumed  by  purchasers 'of 
business,  where  terms  offered  were  modified;  Orth  v.  Mercantile  Inst., 
5  Utah,  424,  16  Pac.  593,  holding  offer  to  accept  larger  amount  than 
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offered  amounts  to  rejection,  and  offer  will  not  be  revived  by  subsequent 
acceptance;  Davenport  v.  Newton,  71  Vt.  21,  42  Atl.  1090,  holding  no 
contract  where  party  offered  to  sell  all  lumber  on  his  land,  and  plaintiff 
accepted  in  part;  Virginia  Hot  Springs  Co.  v.  Harrison,  93  Va.  576, 
25  S.  E.  891,  holding  no  contract  where  offer  was  accepted  on  modified 
terms. 

Distinguished  in  Gillette  v.  Peabody,  19  Colo.  367,  75  Pac.  21,  state- 
ment in  proposal  to  publish  reports  that  if  work  awarded  to  bidder,  work 
would  be  done  in  State  by  union  labor,  is  not  variance  from  State's  offer 
containing  no  such  stipulation; 

Party  once  rejecting  offer  cannot  revive  it  by  tendering  acceptanoei 
Approved  in  Arthur  v.  Gordon,  37  Fed.  560,  applying  rule  and  refusing 
specific  performance. 

Accepting  offer  after  submitting  counter  proposition.    Note,  L.  B.  A. 
1915D,  147. 

Offer  limited  as  to  time  may  be  revoked;  if  unlimited,  it  must  be  ac« 
cepted  within  reasonable  time. 

Approved  in  Brown  Bros.  Lumber  Co.  v.  Preston  Mill  Co.,  83  Wash. 
655,  145  Pac.  967,  holding  where  one  month  was  given  to  consummate 
exchange,  all  rights  were  barred  after  delay  of  three  months;  Miller 
V.  Douville,  45  La.  Ann.  218,  12  South.  133,  holding  proposal  to  sell 
may  be  revoked  at  any  time  before  acceptance;  Home  v.  Niver,  168 
Mass.  5,  46  N.  E.  393,  holding,  where  offer  to  sell  calls  for  immediate 
reply  by  telegraph,  answer  by  mail  two  days  later  is  not  good  acceptance ; 
James  v.  Marion  Fruit-Jar  etc.  Co.,  69  Mo.  App.  214,  holding  delayed 
acceptance  of  telegraphic  offer,  demanding  immediate  answer,  not 
binding. 

Submission  of  question  of  law  to  jury  is  not  ground  for  exception,  if 
rightly  decided. 

Approved  in  McCormack  v.  Phillips,  4  Dak.  536,  34  N.  W.  55,  applying 
rule  in  action  to  foreclose  mechanic's  lien. 

Contracts  by  telegraph  and  the  admissibility  of  telegrams  as  evi- 
dence.   Note,  110  Am.  St.  Bep.  759. 

Miscellaneous.  Cited  in  Valdes  v.  Larrinaga,  233  U.  S.  709,  58  L.  Ed. 
1166,  34  Sup.  Ct.  750,  allowing  party  ten  per  cent  interest  for  services 
rendered  in  securing  water  concession  was  not  against  public  policy; 
Maritime  Ins.  Co.  v.  M.  S.  Dollar  S.  S.  Co.,  177  Fed.  129,  100  C.  C.  A. 
547,  holding  error  in  allowing  jury  to  decide  question  of  law  regarding 
insurance  i)olicy  was  corrected  when  jury  decided  correctly. 
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119  17.  8.  162-166,  SO  Ii.  Ed.  376,  7  Bnp.  Ct.  170,  FBENOH  v.  EAUi. 

Competency  and  propriety  of  attorney  as  witness  for  client  or  ad- 
verse party.    Note,  13  Ann.  Oas.  31. 

Right  of  attorney  to  testify.    Note,  49  L.  B.  A.  (N.  8.)  428. 

119  17.  8.  156-176^  30  L.  Ed.  396,  7  8ap.  Ot.  147,  HANBIOK  T.  PATBIOK. 

AU  parties  to  joint  judgment  mnst  appeal,  or  tliere  mnst  be  summons 
and  sererancei 

Approved  in  Kidder  v.  Fidelity  Ins.  etc.  Co.,  105  Fed.  823,  44  C.  C.  A. 
593,  holding  where  one  of  several  interveners  appeab  from  decree  and 
cites  only  complainant  and  receiver  of  one  of  several  defendants,  appeal 
will  be  dismissed.     - 

Intenrener  need  not  jdn  in  appeal  in  ejectment^  under  Texae  statute^ 
judgment  being  only  joint  in  form. 

Distinguished  in  St.  Louis  United  Elevator  Co.  t.  Nichols,  91  Fed. 
833,  34  C.  C.  A.  90,  holding  deficiency  decree  against  mortgagor  and  its 
grantee  joint,  and  latter  cannot  appeal  alone. 

Where  decree  is  final  and  separable^  parties  not  ailected  need  not  join 
in  appeal. 

Approved  in  Ayres  v.  Polsdorf er,  105  Fed.  739,  45  C.  C.  A.  24,  hold- 
ing where  in  ejectment  under  statute  authorizing  joinder  as  defendants 
of  all  persons  claiming  interest  in  land,  defendants  severally  pleaded 
title  in  themselves  by  distinct  titles,  and  plaintiff  had  judgment,  writ 
of  error  by  one  defendant  alone  will  be  dismissed;  The  New  York,  104 
Fed.  563,  44  C.  C.  A.  38,  holding  sureties  on  stipulation  entered  into 
under  Rev.  Stats.,  §  911,  for  release  of  vessel  in  collision  suit,  need  not 
be  joined  in  appeal  by  claimant,  whose  sureties  they  are,  from  judgment 
in  suit,  though  such  judgment  is  joint  in  form  against  stipulators ;  Guar- 
antee Trust  etc.  Co.  v.  Buddington,  23  Fla.  518,  2  South.  887,  and  Gil- 
fillon  V.  McKee,  159  U.  S.  312,  40  L.  Ed.  164,  16  Sup.  Ct.  9,  both  holding 
party  having  distinct  interest  in  separable  decree  may  appeal  sepa- 
rately; Mercantile  Trust  Co.  v.  Kanawha  etc.  Ry.  Co.,  58  Fed.  13,  7 
C.  C.  A.  3,  holding  railroad  mortgage  trustee  can  appeal  alone  from 
decree  declaring  receiver's  certificates  prior  lien;  The  Columbia,  73  Fed. 
236, 19  C.  C.  A.  438,  holding  separate  claimants  against  vessel  can  appeal 
separately  from  decree  establishing  ship  owner's  liability. 

Practice  and  procedure    governing  transfer  of  causes  to  Federal 
Supreme  Court  for  review.    Note,  66  L.  R.  A.  855. 

Federal  courts  follow  State  decisionsi,   constming  statutas   affecting 
titles. 

Approved  in  Gorraley  v.  Clark,  134  U.  S.  348,  83  L.  Ed.  913,  10 
Sup.  Ct.  557,  applying  rule  in  establishing  title  to  property;  Billings 
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V.  Aspen  Min.  etc.  Co.,  61  Fed.  344,  2  C.  C.  A.  252,  holding,  tinder  Colo- 
rado law,  aliens  may  inherit  mining  claims  located  there. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  B.  A.  (N.  S.)  429. 

Texas  act  of  1854  did  not  repeal  act  of  1818,  allowing  aliens  to  take 
by  inheritance. 

Approved  in  Blythe  v.  Hinckley,  180  U.  S.  342,  45  L.  Ed.  562,  21 
Sup.  Ct.  394,  upholding  Cal.  Civ.  Code,  §  671,  permitting  aliens  to  in- 
herit lands  (affirming  127  Cal.  436,  59  Pac.  788);  Lehman  v.  Miller,  45 
Ind.  App.  335,  88  N.  E.  367,  holding  according  to  laws  of  Indiana,  aliens 
had  five  years  to  dispose  of  inherited  property;  Hanrick  v.  Gurley,  93 
Tex.  467,  54  S.  W.  350,  and  Hanrick  v.  Gurley  (Tex.  Civ.  App.),  48  S.  W. 
1001,  hoth  holding  aliens,  subjects  of  Great  Britain,  and  heirs  of  one 
dying  in  1865,  inherited  defeasible  estate  in  his  lands  in  T^xas,  which 
became  indefeasible^  on  passage  of  act  of  parliament  of  1870,  permitting 
aliens  to  inherit  lands  in  Great  Britain;  Ejrcher  v.  Murray,  54  Fed.  621, 
arguendo. 

Effect  of  State  Constitutions  and  statutes  on  inheritance  by  or  from 
alien.    Note,  SI  L.  B.  A.  105. 

Execution  may  be  proved  by  proof  of  handwrltliig  of  tobecribing  wit- 


Approved  in  Feamley  v.  Feamley,  44  Colo.  427,  98  Pac.  823,  holding 
power  of  attorney  may  be  identified  by  testimony  as  to  handwriting  of 
signer;  United  States  v.  Boyd,  8  App.  D.  C.  448,  holding  error  to  in- 
struct jury  that  proof  of  handwriting  of  deceased  witnesses  must  be 
made  by  preponderance  of  evidence. 

Erasures  are  presumed  made  before  execatloii,  and  change  of  name  la 
explained  by  proof  of  identity. 

Approved  in  Rankin  v.  Tygard,  198  Fed.  804,  119  C.  C.  A.  591,  hold- 
ing one  assailing  alteration  in  written  instrument  has  burden  of  proving 
same  made  after  execution;  Ofenstein  v.  Bryan,  20  App.  D.  C.  16,  hold- 
ing court  may  direct  one  offering  promissory  note  to  explain  alterations 
made  in  same;  Wicker  v.  Jones,  159  N.  C.  114,  Ann.  Gas.  1914B,  108S, 
40  L.  B.  A.  (N.  S.)  69,  74  S.  E.  806,  holding  party  not  affected  by  erasure 
cannot  complain  of  same;  Franklin  v.  Baker,  48  Ohio  St.  304,  29  Am. 
St.  Rep.  549,  27  N.  E.  552,  applying  rule  to  promissory  note,  and  hold- 
ing party  claiming  alteration  after  execution  must  prove  it. 

Distinguished  in  Clyde  S.  S.  Co.  v.  Whaley,  231  Fed.  78,  holding 
inserting  name  of  principal  in  place  of  agent  is  material  alteration,  ren- 
dering instrument  void  when  made  by  party  in  interest;  Peugh  v.  Mit- 
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chell,  3  App.  D.  C.  326,  holding  where  description  in  deed  shows  sign 
of  erasure  and  appears  in  different  handwriting,  it  will  raise  presump- 
tion of  frand. 

Correcting  name  of  party   to   instrument   a3   material   alteration. 

Note,  Ann.  Gas.  1912A,  1045. 
Presumption  and  hurden  of  proof  as  to  when  alteration  or  inter- 
lineation was  made  in  deed.    Note,  Ann.  Gas.  1914B,  1091. 

Presumption  as  to  time  of  alteration  in  instrument  and  its  effect 
on  burden  of  proof.    Note,  39  L.  B.  A.  (N.  S.)  104. 

Alteration  of  instruments — Change  in  designation  of  party.  Note, 
31  L.  B.  A.  (N.  S.)  127. 

Power  of  attorney  is  revoked  by  death  of  principal. 
Approved  in  Pacific  Bank  v.  Han^ah,  90  Fed.  77,  32  C.  C.  A.  522,  and 
McClaskey  v.  Barr,  50  Fed.  718,  both  applying  rule  and  holding  deeds 
made  by  attorney  after  death  of  principal  void. 

Revocation  of  power  of  attorney.    Note,  110  Am.  St.  Bep.  861. 

Warranty  In  deed  conveying  grantoi's  title  does  not  estop  him  to  set 
np  after-acquired  title. 

Approved  in  Henderson  v.  Beatty,  124  Iowa,  167,  99  N.  W.  718,  where 
defendant  agreed  to  convey  right,  title  and  interest,  subsequent  clause 
agreeing  to  deliver  warranty  deed  on  pajonent  of  price  does  not  require 
conveyance  in  fee;  Baker  v.  Sherman,  73  Vt.  31,  50  Atl.  635,  holding 
allegation  that  one  sold  and  conveyed  to  another  **his  interest"  in  cer- 
tain land  is  not  allegation  that  seller  had  or  claimed  to  have  any  interest 
to  convey;  Dunbar  v.. Dunbar,  67  W.  Va.  524,  68  S.  E.  123,  holding  in 
suit  to  enforce  lien  for  purchase  price,  parties  claiming  adversely  need 
not  be  made  partners;  Habig  v.  Dodge,  127  Ind.  40,  25  N.  E.  185,  argu- 
endo. 

Distinguished  in  Boyton  v.  Haggart,  120  Fed.  822,  57  C.  C.  A.  301, 
holding  registry  statutes  estop  holder  of  actual  title  evidenced  by  un- 
recorded deed  or  decree  from  denying  that  title  which  appears  of  record 
is  real  title. 

Questioned  in  United  States  v.  California  etc.  Land  Co.,  148  U.  S. 
45,  37  L.  Ed.  361, 13  Sup.  Ct.  463  (affirming  49  Fed.  504, 1  C.  C.  A.  330), 
person  holding  under  quitclaim  deed  may  be  bona  fide  purchaser. 

Quitclaim  deeds.    Note,  105  Am.  St.  Bep.  862. 

Effect  of  covenants  to  carry  title  to  future  acquired  interest  under 
deed  passing  present  interest.    Note,  13  L.  B.  A.  (N.  8.)  1006. 

Effect  of  covenants  of  title  or  seizin  where  granting  clause  merely 
purports  to  convey  grantor's  interest.  Note,  32  L.  B.  A.  (N.  S.) 
589. 
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Effect  of  quitclaim  upon  after-acquired  title.    Note,  85  L.  B^  A. 
(N.  S.)  1187. 

Acquisition  of  title  by  way  of  estoppel.    Note,  1  E.  R.  0.  497. 

Conveyance  recorded  before  grantor  obtained  title,  as  notice.    Note, 
23  L.  R.  A.  564. 

119  TJ.  8.  176-184,  80  I«.  Ed.  377,  7  8op.  Ot.  161,  WASHXNOTON  CX>UNT7 
▼.  SAUJNaEB. 

Not  cited. 

119  V.  8.  185-190,  30  !■.  Ed.  S72,  7  Sop.  Ot  165,  FBEEMAIT  ▼.  AIJ>EBSON. 

Action  in  rem  defined. 
Approved  in  Colston  y.  Southern  Home  Building  etc.  Assn.,  99  Fed. 
311,  holding  Federal  court  will  not  entertain  suit  by  stockholders  for 
appointment  of  receiver  and  liquidation  of  affairs  of  corporation  as 
insolvent  while  prior  State  suit  for  same  purpose  is  pending,  though 
State  court  on  preliminary  application  refused  to  appoint  receiver; 
Kemper-Thomas  Paper  Co.  v.  Shyer,  108  Tenn.  453,  67  S.  W.  858,  hold- 
ing personal  judgment  for  money,  rendered  against  nonresident,  who 
is  not  served  with  process,  and  does  not  appear,  in  proceeding  by  attach- 
ment, subjecting  attached  property  and  awarding  execution  for  unsat- 
isfied balance,  is  void;  dissenting  opinion  in  Tyler  v.  Court  of  Registra- 
tion, 175  Mass.  99,  101,  55  N.  E.  823,  majority  upholding  Stats.  1898, 
c.  562,  providing  for  cutting  off  adverse  interests  in  land  of  unknown 
claimants  by  publication  of  notice  ''to  whom  it  may  concern." 

Action  quasi  in  rem  differs  from  one  in  rem  in  that  citation  is  neceatry 
and  Judgment  concludes  only  portieB. 

Approved  in  Whitney  v.  Wenman,  140  Fed.  960,  order  of  bankruptcy 
court  passing  receiver's  accounts  in  which  he  has  credited  himself  with 
property  surrendered  to  claimants  does  not  bar  suit  by  trustee  to  recover 
same ;  Schuler  v.  Ford,  10  Idaho,  747, 109  Am.  St.  Rep.  2SS,  80  Pac.  221, 
one  in  possession  of  land  under  contract  to  purchase  is  not  in  privity 
with  seller  so  as  to  be  bound  by  judgment  affecting  property  in  action 
brought  after  contract;  Nichols  v.  Vaaghan,  217  Mass.  551,  105  N.  E. 
377,  liolding  time  of  debtor's  absence  from  State  is  excluded  from  run- 
ning of  statute  of  limitations ;  Lutz  v.  Roberts  Cotton  Oil  Co.,  3  Boyce 
(Del.),  233,  82  Atl.  604,  and  Western  Assur.  Co.  v.  Walden,  238  Mo.  62, 141 
S.  W.  599,  both  holding  personal  judgment  rendered  against  nonresident 
under  substituted  service  is  not  entitled  to  full  faith  and  credit;  State 
V.  Blair,  238  Mo.  152, 153, 142  S.  W.  331,  holding  attachment  of  property 
of  nonresident  stockholder  of  bankrupt  corporation  does  not  give  court 
jurisdiction  over  his  person;  Gassert  v.  Strong,  38  Mont.  31,  98  Pae. 
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500,  holding  court  could  not  render  money  judgment  against  nonresident 
served  by  publication;  Silver  Camp  Mining  Co.  y.  Dickert,  31  Mont. 
498,  78  Pac.  970,  service  of  summons  by  publication  on  nonresident  does 
not  warrant  judgment  in  personam;  Andrews  v.  Ghiayaquil  etc.  Ry.  Co., 
69  N.  J.  Eq.  212,  215,  60  Atl.  568,  569,  applying  rule  in  upholding  juris- 
diction over  proceedings  to  compel  transfer  of  shares  in  New  Jersey 
corporation  owned  by  nonresident;  Hill  v.  Henry^  66  N.  J.  Eq.  156, 
167, 160,  67  Atl.  556,  567,  558,  Pub.  Laws,  p.  514,  providing  for  publica- 
tion against  unascertained  heirs,  does  not  apply  to  action  to  determine 
adverse  claims  to  realty;  dissenting  opinion  in  Hook  v.  HofEman,  16 
Ariz.  564,  147  Pac.  732,  majority  holding  action  to  determine  owner- 
ship of  shares  of  domestic  corporation  may  be  instituted  against  non- 
resident by  publication;  Portsmouth  Sav.  Bank  v.  Riley,  54  Neb.  537, 
74  N.  W.  841,  applying  rule  to  suit  to  foreclose  mechanic's  lien;  Long 
V.  Home  Ins.  Co.,  114  N.  C.  468,  19  S.  E.  347,  holding  publication  of 
summons  of  service  in  another  State,  insufficient  in  personal  action 
against  nonresident;  Morrison  v.  Holladay,  27  Or.  180,  39  Pac.  1102, 
applying  rule  to  action  quieting  title  to  land ;  Dulin  v.  McCaw,  39  W.  Va. 
727,  729,  20  S.  E.  684,  685,  applying  rule  to  attachment  proceedings; 
Rodgers  v.  Pitt,  96  Fed.  675,  and  Silvey  v.  Tift,  123  Ga.  808,  1  L.  E»  A. 
(N.  8.)  S86,  51  S.  E.  750,  both  arguendo. 

Conclusiveness  of  judgment  and  collateral  attack.   Note,  94  Am.  Dec. 
769. 

State  may  mbject  nonresidenVs  property  within  State  to  piayment  of 
delits  due  dtlzena. 

Approved  in  Eems  v.  McAuley,  8  Idaho,  565,  69  Pac.  540,  following 
rule;  Moredock  v.  Kirby,  118  Fed.  184,  holding  service  of  summons 
issued  against  defendant  who  is  nonresident,  made  on  agent  in  charge 
of  place  of  business,  in  accordance  with  Ky.  Civ.  Code,  §  51,  subd.  6, 
as  such  statute  is  void  as  applied  to  actions  in  personam;  Rothschild  v. 
Knight,  176  Mass.  53,  67  N.  E.  337,  holding  under  Pub.  Stats.,  c.  164, 
§  1,  c.  183,  §  1,  debt  due  nonresident  defendant  sued  as  fraudulently 
preferred  creditor  by  insolvency  assignee  may  be  sued  by  trustee,  pro- 
cess and  jurisdiction  gained  to  render  judgment  against  defendant  for 
amount  of  debt,  though  no  service  had  on  defendant;  Salemonson  v. 
Thompson,  13  N.  D.  194,  101  N.  W.  323,  judgment  against  nonresident 
where  jurisdiction  rests  only  on  service  by  publication  and  attachment 
of  defendant's  property  is  conclusive  as  to  debtor's  interest  in  attached 
property;  Oil  Well  Supply  Co.  v.  Koen,  64  Ohio  St.  429,  432,  60  N.  E. 
604,  605,  holding  in  action  to  enforce  collection  of  debt  by  attachment  of 
nonresident's  property  in  State,  who  has  not  been  summoned,  no  valid 
judgment  in  personam  can  be  rendered;  Greenway  v.  De  Young,  34 
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Tex.  Civ.  585,  79  S.  W.  605,  in  foreclosure  where  citation  had  by  publi- 
cation and  default,  judgment  rendered  personal  deficiency  judgment  is 
void ;  H.  L.  Giffin  Co.  v.  Howell,  38  Utah,  363, 113  Pac.  329,  holding  where 
defendant  in  attachment  proceeding  is  not  personally  served,  judgment 
cannot  go  beyond  property  attached;  dissenting  opinion  in  Perry  v. 
Young,  133  Tenn.  536,  540,  182  S.  W.  581,  582,  majority  holding 
court  having  jurisdiction  over  insurance  policy,  could  bind  nonresident 
distributees  by  publication;  Palmer  v.  McOormick,  30  Fed.  82,  refusing 
to  set  aside  foreclosure  of  mortgage  on  property  owned  by  nonresident ; 
Bennett  v.  Fenton,  41  Fed.  285,  10  L.  R.  A.  502,  holding  judgment 
against  nonresident,  in  action  to  quiet  title  to  land,  valid;  McCormick 
V.  Elliot,  43  Fed.  473,  holding  judgment  against  nonresident  on  published 
summons  void,  except  as  to  property  attached;  Brooks  v.  Dun,  51  Fed. 
146,  holding  service  on  unauthorized  agent  of  nonresident  partnership, 
void  in  action  for  damages;  Purdy  v,  Wallace  Muller  &  Co.,  81  Fed. 
515,  holding  Federal  court  has  jurisdiction  on  removal  of  State  attach- 
ment suit,  without  personal  service  on  nonresident  defendant;  0 'Sulli- 
van V.  Overton,  56  Conn.  103,  14  Atl.  300,  State  v.  Eddy,  10  Mont.  318, 
25  Pac.  1034,  and  Exchange  Nat.  Bank  v.  Clement,  109  Ala.  280,  19 
South.  817,  all  applying  rule  in  attachment  proceedings;  Needham  v. 
Thayer,  147  Mass.  538,  18  N.  E.  430,  Kingsborough  v.  Tousley,  56  Ohio 
St.  459,  47  N.  E.  543,  York  v.  State,  73  Tex.  654, 11  S.  W.  869,  and  EHot 
V.  McCormick,  144  Mass.  11,  10  N.  E.  710,  all  holding  personal  judgment 
against  nonresident  not  served  invalid;  Stone  v.  Wainright,  147  Mass. 
202,  17  N.  E.  303,  holding  joint  judgment  on  note  in  another  State,  no 
bar  to  action  against  maker  living  here  and  not  served  in  first  suit; 
Chase  v.  Henry,  166  Mass.  579,  55  Am.  St.  Rep.  424,  44  N.  E.  988,  hold- 
ing State  discharge  in  insolvency  no  bar  to  action  on  debt  due  partner- 
ship, one  member  of  which  is  nonresident;  New  York  Life  Ins.  Co.  v. 
Aitkin,  125  N.  Y.  675,  26  N.  E.  735,  holding  deficiency  judgment  against 
nonresident  mortgagee  not  served  is  not  binding;  dissenting  opinion  in 
McCann  v.  Randall,  147  Mass.  93, 17  N.  E.  85,  majority  holding  treasury 
draf^  issued  to  nonresident  and  found  in  hands  of  resident  agent  may 
be  reached  by  creditor  of  payee  without  personal  service;  Elsasser  v. 
Haines,  52  N.  J.  L.  29,  18  Atl.  1102,  majority  holding  judgment  founded 
on  recognizance  entered  in  another  State  valid;  Cackley  v.  Smith,  47 
Kan.  646,  27  Am.  St.  Rep.  314,  28  Pac.  618,  and  Puckett  v.  Benjamin,  21 
Or.  380,  28  Pac.  67,  arguendo. 

Distinguished  in  Riverside  etc.  Cottcm  Mills  v.  Menefee,  237  U.  S.  194, 
59  L.  Ed.  912,  35  Sup.  Ct.  579,  holding  courts  cannot  render  money  judg- 
ment against  foreign  corporation  where  latter  is  not  doing  business  in 
State ;  Harland  v.  United  etc.  Tel.  Co.,  40  Fed.  312,  6  L.  R.  A.  254,  hold- 
ing Federal  courts  have  no  jurisdiction  of  proceedings  in  rem  against 
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property  of  nonresident,  not  personally  served  or  appearing ;  Louisville 
etc.  Ry.  Co.  v.  Nash,  118  Ala.  484,  72  Am.  St  Bep.  184,  41  L.  R.  A.  332, 
23  South.  827,  holding  courts  cannot  attach  debt  due  nonresident  with- 
out personal  service  on  creditor;  dissenting  opinion  in  Froelich  v.  Swaf- 
ford,  35  S.  D.  45,  majority  holding  court  having  jurisdiction  over  prop- 
erty can  acquire  jurisdiction  over  nonresidents  by  publication. 

Process  from  State  court  camiot,  by  publication  ox  otherwlBe,  soimnaA 
nonresidents. 

Approved  in  Flezner  v.  Farson,  268  111.  439,  Ann.  Gas.  1916D,  810, 
109  N.  B.  328,  holding  service  on  agent  of  partnership  cannot  bind  non- 
resident partners ;  Old  Dominion  Copper  Mining  etc.  Co.  v.  Bigelow,  203 
Mass.  210,  40  L.  R.  A.  (N.  S.)  314,  89  N.  E.  215,  holding  judgment  of 
dismissal  rendered  against  one  joint  tort-feasor  by  court  of  another 
State  is  not  res  adjudicata  in  local  courts;  Lowrie  v.  Castle,  198  Mass. 
89,  83  N".  E.  1119,  holding  service  on  nonresident  of  no  effect  where  de- 
livered to  resident  partner;  Hildreth  v.  Thibodeau,  186  Mass.  84,  104 
Am.  St.  Rep.  560,  71  N.  E.  Ill,  where  nonresidents  were  served  person- 
ally in  other  State,  and  they  appeared  specially  to  attack  jurisdiction, 
court  could  not  proceed  in  personam;  Lanning  v.  Twining,  71  N.  J.  Eq. 
574,  64  Atl.  466,  holding  in  suit  against  nonresident  directors  to  recover 
money  lost  through  their  negligence,  court  cannot  acquire  jurisdiction 
by  published  service;  Smith  v.  Colloty,  69  N.  J.  L.  371,  55  Atl.  807,  in 
action  under  mechanics'  lien  l&w.  Pub.  Laws  1898,  pp.  547,  548,  judg- 
ment in  personam  against  nonresident  builder  may  be  rendered  where 
he  appears  generally;  Abbeville  Electric  etc.  Co.  v.  Western  Electrical 
etc.  Co.,  61  S.  C.  378,  39  S.  E.  565,  holding  personal  service  within  State 
of  summons  and  complaint  alleging  cause  of  action  arising  within  State, 
on  traveling  salesman  of  foreign  corporation  not  having  resident  agent 
or  place  of  business  in  State,  who  visits  State  on  business  connected 
with  transaction  out  of  which  suit  ""arose,  is  good  service ;  Kemper- 
Thomas  Paper  Co.  v.  Shyer,  108  Tenn.  457,  67  S.  W.  859,  holding  per- 
sonal judgment  for  money,  rendered  against  nonresident,  who  is  not 
served  with  process  and  does  not  appear,  in  proceeding  by  attachment 
subjecting  attached  property  and  awarding  execution  for  unsatisfied 
balance,  is  void;  McBlain  v.  McBlain,  77  Cal.  510,  20  Pac.  62,  setting 
aside  default  decree  of  divorce,  in  absence  of  proof  of  service  or  publi- 
cation within  State;  Shepard  v.  Wright,  113  N.  Y.  585,  21  N.  E.  724, 
holding  Canadian  personal  judgment  against  defendant,  served  at  his 
domicile  in  New  York,  void. 

Distinguished  in  Cona  v.  Henry  Hudson  Co.,  86  N.  J.  L.  158,  159,  90 
Atl.  1033,  holding  court  of  chancery  has  jurisdiction  in  partition  where 
published  notice  is  intended  for  heirs  believed  to  be  dead;  Menard  v. 
MacDonald,  52  Tex.  Civ.  633, 115  S.  W.  66,  holding  sale  under  partition 
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is  not  sale  under  execution  as  would  be  ineffective  against  nonresident 
served  by  publication. 

Validity  of  statute  providing  for  service  on  agent  of  nonresident 
partnership.    Note,  Ann.  Oas.  1916D,  814. 

Validity  of  personal  judgments  on  constructive  service.    Note,  16 
L.  B.  A.  233,  234. 

Service   of  process   constituting  due   process   of  law.    Note,   60 
L.  B.  A.  682,  683. 

Costs  may  be  satlsaed  from  attadied  property  of  nonreflldent^  but  not 
In  partition  suit. 

Approved  in  Baker  v.  Jewell,  114  La.  736,  38  South.  635,  court  of 
domicile  of  marriage  cannot,  in  divorce  against  nonresident  husband 
constructively  served,  render  decree  for  alimony  and  costs;  Hill  v. 
Henry,  66  N.  J.  Eq.  154,  57  Atl.  655,  Pub.  Laws,  p»  514,  relating  to  service 
by  publication  against  unascertained  heirs,  does  not  apply  to  action  to 
determine  adverse  claims  to  realty;  Foote  v.  Sewall,  81  Tex.  662,  17 
S.  W.  374,  Gillon  v.  Wear,  9  Tex.  Civ.  App.  47,  28  S.  W.  1016,  and  Talia- 
ferro V.  Butler,  77  Tex.  582, 14  S.  W.  192,  all  applying  rule,  and  holding 
partition  decree  against  nonresident  valid,  except  as  to  costs;  Hardy  v. 
Beaty,  84  Tex.  569,  31  Am.  St  Rep.  87,  19  S.  W.  780,  holing  action 
quieting  title  to  land,  valid  against  nonresident,  but  not  for  costs. 

Conclusiveness  of  discharge  in  insolvency.    Note,  15  Am.  St.  Rep. 
214,  216. 

Miscellaneous.  Cited  in  Kentucky  Coal  Lands  Co.  v.  Mineral  Develop- 
ment Co.,  191  Fed.  904,  holding  action  of  ejectment  must  be  broc^ht  in 
district  where  property  is  situated;  Lutcher  v.  Allen,  43  Tex.  Civ.  108, 
95  S.  W.  576,  holding  it  is  permissible  to  look  beyond  personal  judgment 
rendered  against  nonresident  to  determine  trtie  residence. 

119  n.  8.  191-199,  30  L.  Ed.  384,  7  Sup.  Ot  187,  WILLAMETTE  CX>.  ▼. 
BANK  OF  BBITI8H  COLUiraiA. 

Corporation  granted  exclusive  water  ilglit,  wtth  power  to  tent  or  sell, 
may  mortgage  it. 

Approved  in  London  etc.  Bank  v.  Block,  117  Fed.  904,  holding  foreign 
corporation's  franchise  to  do  business  is  taxable  under  California  stat- 
utes; O'Brien  v.  Flint,  74  Conn.  505,  51  Atl.  548,  holding  testamentary 
power  of  sale  to  widow  to  support  herself  and  son  does  not  include 
power  to  mortgage  to  raise  money  for  support  of  herself  and  son ;  Cole- 
man V.  Hagey,  252  Mo.  144,  158  S.  W.  842,  upholding  right  of  solvent 
corporation  to  dispose  of  its  property  as  it  sees  fit;  Salem  Capital  Flour 
Mills  Co.  V.  Stayton  Water-Ditch  etc.  Co.,  13  Sawy.  106,  33  Fed.  151, 
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holding  company  eonld  dispose  of  any  part  of  its  water  privilege;  St. 
Lords  etc.  Ry.  Co.  y.  Terre  Haute  etc.  Ry.  Co.,  33  Fed.  445,  holding 
power  of  railroad  to  consolidate  includes  power  to  sell  or  lease  road; 
Parker  v.  New  Orleans  etc.  Ry.  Co.,  33  Fed.  699,  holding  railroad  author- 
ized to  borrow  money  may  mortgage  after-acquired  property;  State  v. 
Western  Irrigating  etc.  Co.,  40  Kan.  100,  10  Am.  St.  Rep.  168,  19  Pac. 
351,  holding  irrigating  company  can  sell  its  right  of  way  and  property; 
Klosterman  v.  Mason  County  etc.  Ry.  Co.,  8  Wash.  286,  36  Pac.  138, 
holding  insolvent  corporation  may  transfer  all  its  property  to  mortgagee 
thereof;  Commercial  etc.  Power  Co.  v.  Tacoma,  17  Wash.  672,  50  Pac. 
694,  holding  electric-light  company  can  sell  its  franchises  and  privil^es ; 
Underwood  Lumber  Co.  v.  Pelican  Boom  Co.,  76  Wis.  82,  45  N.  W.  20, 
holding  boom  privileges  granted  to  parties  and  their  assigns  can  be  as- 
signed to  corporation ;  Ohio  Cent.  Ry.  Co.  v.  Central  Trust  Co.,  133  U.  S. 
92,  33  L.  Ed.  564,  10  Sup.  Ct.  238,  People  v.  Oakland,  92  Cal.  614,  28 
Pac.  808,  and  Combes  v.  Keyes,  89  Wis.  311,  46  Am.  St.  Rep.  843,  27 
L.  R.  A.  374,  62  N.  W.  93,  arguendo. 

Distinguished  in  Central  Transp.  Co.  v.  Pullman's  Palace  Car  Co.,  139 
U.  S.  46,  35  L.  Ed.  63,  11  Sup.  Ct.  483,  holding  car  company  authorized 
to  lease  cars  cannot  lease  all  its  property  for  entire  term  of  its  existence. 

Right  to  transfer  public  franchises.    Note,  35  Am.  St.  Rep.  398. 

Effect  of  dissolution  of  corporation,  whether  by  repeal  of  its  char- 
ter or  otherwise.    Note,  7  Am.  St.  Rep.  722. 

119  17.  a  199-214,  30  L.  Ed.  358,  7  Sup.  Ot.  140,  THE  HABEISBimO. 

No  action  lies  at  common  law  or  by  general  admiralty  law  for  injury 
causing  death. 

Approved  in  Williams  v.  Quebec  S.  S.  Co.,  126  Fed.  592,  and  Rundell 
V.  La  Compagnie  Generale  Transatlantique,  100  Fed.  659,  40  C.  C.  A. 
625,  both  reaffirming  rule;  Michigan  Central  R.  R.  Co.  v.  Vreeland,  227 
U.  S.  67,  Ann.  Czs.  19140,  176,  57  L.  Ed-  421,  33  Sup.  Ct.  192,  holding 
Federal  Employers*  Liability  Act  gives  no  right  of  action  for  death  of 
employee ;  The  Albert  Dumois,  177  U.  S.  259,  44  L.  Ed.  761,  20  Sup.  Ct. 
602,  holding  lien  on  vessel  for  loss  of  life  of  passenger  not  created  by 
La.  Civ.  Code,  art.  3237,  subd.  12,  providing  for  privilege  for  loss  or 
damage  to  person  or  property  by  negligent  management  of  vessel;  De 
Biasi  V.  Normandy  Water  Co.,  228  Fed.  239,  holding  New  Jersey  Com- 
pensation Act  does  not  confer  right  of  action  on  nonresident  alien  rela- 
tives for  death  of  employee;  The  Alaska,  225  Fed.  647,  holding  libel 
against  vessel  does  not  exist  in  favor  of  representatives  of  deceased  em- 
ployee ;  Jt'ulom  V.  Jacob  Dold  Packing  Co.,  182  Fed.  358,  holding  no  right 
of  action  exists  against  corporation  for  wrongful  death  caused  by  negli- 
gence of  its  agent;  The  Lotta,  150  Fed.  220,  fact  that  extent  of  liability 
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of  vessel  for  death  due  to  negligence  was  determined  in  ex  parte  pro- 
ceeding in  Federal  court  is  no  ground  for  enjoining  State  suit  to  recover 
amount  of  such  limited  liability;  The  City  of  Belfast,  135  Fed.  209, 
under  Pa.  Act  1851,  §§  18,  19,  where  stevedore  filed  libel  against  ship 
for  personal  injuries,  libel  could  be  continued  in  name  of  personal  repre- 
sentatives ;  Pouppirt  v.  Elder  Dempster  Shipping,  122  Fed.  987,  holding 
United  States  admiralty  court  has  jurisdiction  of  action  in  personam 
against  owner  of  foreign  ship  to  recover  for  injuries  sustained  by  Amer- 
ican passenger  on  high  seas,  irrespective  of  law  of  ship's  flag;  The 
Northern  Queen,  117  Fed.  916,  holding  where,  by  statute  in  force  at 
place  of  collision,  right  of  action  for  wrongful  death,  survives  to  widow 
or  next  of  kin  of  decedent,  claim  for  damages  for  death  of  person  who 
Jost  his  life  in  such  collision  may  be  enforced  in  admiralty  in  proceed- 
ings by  owner  of  offending  vessel  for  limitation  of  liability,  (reversed  in 
123  Fed.  475,  60  C.  C.  A.  649) ;  Lindstrom  v.  International  Nav.  Co.,  117 
Fed.  171,  holding  steamship  company  operating  American  vessel  regis- 
tered in  port  of  New  York  is  liable  to  administrator  of  passenger  washed 
overboard  on  high  seas,  under  N.  Y.  Code  Civ.  Proc,  §  1902,  conferring 
on  personal  representative  right  to  sue  for  death  of  decedent;  Schooner 
Robert  Lewers  Co.  v.  Kekauoha,  114  Fed.  851,  52  C.  C.  A.  483,  uphold- 
ing admiralty  jurisdiction  over  action  by  widow  for  wrongful  death  of 
husband  under  Hawaiian  laws ;  Stern  v.  La  Compagnie  Generale  Trans- 
atlantique,  110  Fed.  998,  holding  admiralty  suit  for  wrongful  death  must, 
under  New  Jersey  act  of  1848,  be  brought  within  twelve  months  after 
death  of  decedent;  Middleton  v.  La  Compagnie  Generale  Transatlan- 
tique,  100  Fed.  866,  holding  action  may  be  maintained  in  admiralty 
court  to  recover  for  wrongful  death  occurring  in  Sandy  Hook  Bay, 
under  New  Jersey  act  of  March  12,  1846,  ceding  jurisdiction  to  United 
States  over  portion  of  such  bay;  Major  v.  Burlington  etc.  Ry.  Co.,  115 
Iowa,  312,  88  N.  W.  816,  holding  under  Code,  §§  3443-3445,  personal 
representative,  but  not  wife  or  children  of  decedent,  can  sue  for  wrong- 
ful death;  Rodman  v.  Missouri  Pac.  Ry.  Co.,  65  Kan.  650,  70  Pac.  644, 
holding  actions  for  wrongful  death  permitted  by  Gen.  Stats.  1901,  §  4871, 
must  be  brought  within  time  limited  by  that  act ;  Brink  v.  Wabash  R.  R. 
Co.,  160  Mo.  ^3,  60  S.  W.  1059,  holding  negligent  killing  of  passenger 
by  railroad,  with  willful  intent  to  injure  parents  who  had  contract  with 
him  for  support,  does  not  give  them  right  to  sue  railroad  for  damage 
done  in  preventing  him  from  carrying  out  contract;  dissenting  opinion 
in  Workman  v.  Mayor  etc.  of  New  York,  179  U.  S.  587,  45  L.  Ed.  330, 
21  Sup.  Ct.  225,  majority  holding  city  liable  for  negligence  of  servants 
in  charge  of  fireboat  while  hastening  to  fire,  in  consequence* of  which 
boat  collides  with  and  injures  another  vessel;  Liverpool  etc.  Steam  Co. 
v.  Phenix  Ins.  Co.,  129  U.  S.  444,  32  L.  Ed.  798,  9  Sup.  Ct.  473,  holding 
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general  maritime  law  in  force  here  only  so  far  as  adopted  by  laws  or 
usages  of  country;  The  Corsair,  145  U.  S.  344,  36  L.  Ed.  730,  12  Sup.  Ct. 
951,  The  Wydale,  37  Fed.  720,  and  The  Alaska,  130  U.  S.  209,  32  L.  Ed. 
925,  9  Sup.  Ct.  463  (aflSrming  33  Fed.  112),  all  dismissing  suit  to  recover 
for  death  caused  by  negligent  collision  of  vessels ;  Butler  v.  Boston  S.  S. 
Co.,  130  U.  S.  655,  32  L.  Ed.  1023,  9  Sup.  Ct.  618,  holding  statute  limit- 
ing ship-owner's  liability  applies  to  claims  for  personal  injury  or  death, 
as  well  as  for  loss  of  property;  Welsh  v.  The  North  Carolina,  39  Fed. 
616,  40  Fed.  656,  dismissing  libel  for  death  of  one  engaged  in  unloading 
vessel;  The  City  of  Norwalk,  56  Fed.  Ill,  112,  maintaining  libel  to  re- 
cover for  death  by  negligent  collision  of  vessels,  under  State  statute; 
New  Orleans  v.  Abbagnato,  62  Fed,  245,  26  L.  R.  A.  334,  10  C.  C.  A.  361, 
holding  city  not  liable  for  killing  by  mob,  in  absence  of  statute;  Munos 
v.  Southern  Pac.  Ry.  Co.,  61  Fed.  190,  2  C.  C.  A.  163,  Eureka  v.  Merri- 
field,  63  Kan.  799,  37  Pac.  Il5,  and  Belding  v.  Black  Hills  etc.  Ry.  Co., 
3  S.  D.  373,  63  N.  W.  761,  arguendo. 

Distinguished  in  In  re  Clyde  S.  S.  Co.,  134  Fed.  99,  100,  upholding 
admiralty  jurisdiction  of  suit  for  wrongful  death  from  vessel  at  fault 
in  collision  on  high  seas,  where  right  of  action  for  wrongful  death  given 
by  statutes  of  State  where  both  vessels  belong;  The  A.  Heaton,  43  Fed. 
596,  .awarding  damages  for  injury  to  seaman,  through  negligence  of' 
master;  Asher  v.  Cabell,  60  Fed.  824,  1  C.  C.  A.  693,  holding  United) 
States  marshal  liable,  under  statute,  for  killing  of  prisoner  by  mob. 

Admiralty  jurisdiction  in  tort.    Note,  13  Ann.  Oas.  1219,  1220. 

Parent 's  common-law  right  of  action  for  loss  of  services  of  'child 
killed.    Note,  41  L.  B.  A.  814. 

Common-law  right  to  recover  for  loss  of  services  or  consortium 
against  person  negligently  causing  death  of  either  spouse.  Note, 
19  L.  B.  A.  (N.  S.)  635. 

Jurisdiction  of,  and  law  governing,  action  for  death  on  waters. 
Note,  L.  R.  A.  1916A,  1157,  1158,  1167. 

V 

If  Federal  admiralty  courts  apply  State  fftatutes  allowing  suits  for 
deatb,  limitations  tliereln  prodded  govern. 

Approved  in  St.  Louis  etc.  Ry.  Co.  v.  Craft,  237  U.  S.  665,  59  L.  Ed. 
1162,  35  Sup.  Ct.  704,  9  N.  C.  C.  A.  767,  holding  under  amendment  to 
Federal  Employers'  Liability  Act  of  1910,  recovery  might  be  had  for 
pain  of  injured  employee  occurring  before  his  decease;  Deslions  v.  La 
Compagnie  Generale  Transatlantique,  210  U.  S.  138,  52  L.  Ed.  993,  28 
Sup.  Ct.  664,  holding  law  of  France  allowing  recovery  against  vessel  for 
death  will  be  enforced  in  United  States;  St.  Bernard  v.  Shane,  220  Fed. 
855,  135  C.  C.  A.  399,  holding  action  for  death  under  statute  of  Illinois 
*  was  maintainable  in  Federal  courts;  Rainey  v.  New  York  etc.  S.  Co., 
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216  Fed.  454,  L.  R  A.  1916A,  1149,  132  C.  C.  A.  509,  holding  seaman 
signing  on  British  vessel  is  governed  by  laws  of  England;  Thompson 
Towing  etc,  Assn.  v.  McGregor,  207  Fed.  218,  124  C.  C.  A.  479,  holding 
action  for  death  occurring  on  Michigan  vessel  operating  in  Lake  Huron 
may  be  brought  in  Michigan  courts;  Monongahela  River  Consol.  Coal 
etc.  Co.  V.  Schinnerer,  196  Fed.  378,  383, 117  C.  C.  A.  193,  allowing  pro- 
ceedings in  personam  to  enforce  statutory  liability  for  wrongful  death, 
in  admiralty;  Aurora  Shipping  Co.  v.  Boyce,  191  Fed.  965,  966,  112 
C.  C.  A.  372,  The  General  Foy,  175  Fed.  590,  and  The  Aurora,  163  Fed. 
634,  all  holding  personal  representative  may  maintain  libel  in  rem 
against  vessel  for  fatal  injury  to  stevedore;  Fisher  v.  Boutelle  Trans- 
portation etc.  Co.,  162  Fed.  995,  holding  where  vessel  belonged  in  State, 
suit  for  death  may  be  instituted  under  law  of  that  State;  Gregory  v. 
Southern  Pac.  Co.,  157  Fed.  116,  holding  action  arising  out  of  death  in 
California,  instituted  in  Or^on,  is  governed  by  limitations  of  latter 
State;  Quinette  v.  Bisso,  136  Fed.  838,  5  L.  B»  A.  (N.  S.)  SOS,  69  C.  C.  A. 
503,  action  for  wrongful  death  based  on  Civ.  Code  La.,  art.  2315,  is  gov- 
erned by  local  law  with  respect  to  contributory  negligence;  Brunswick 
Terminal  Co.  v.  National  Bank,  99  Fed.  639,  40  C.  C.  A.  22,  holding  Ga. 
Code  1882,  §  2916,  applies  to  action  in  Maryland  to  enforce  stockholders' 
liability,  created  by  charter  under  Georgia  law;  Negaubauer  v.  Great 
Northern  Ry.  Co.,  92  Minn.  186,  99  N.  W.  621,  action  for  wrongful  death 
occurring  in  Montana  must  be  brought  within  time  limited  by  Montana 
statute;  Holland  v.  Brown,  35  Fed.  47,  awarding  damages  for  death 
caused  by  negligent  collision  of  vessels,  under  State  statute;  The  A.  W. 
Thompson,  39  Fed.  117,  dismissing  libel  for  death,  brought  under  State 
statute,  where  State  action  would  be  barred  for  contributory  n^ligence ; 
The  St.  Nicholas,  49  Fed.  676,  The  City  of  Norwalk,  55  Fed.  102,  103, 
107,  108,  In  re  Humboldt  etc.  Assn.,  60  Fed.  431,  Bigelow  v.  Nickerson, 
70  Fed.  115,  SO  L.  R.  A.  SS8,  17  C.  C.  A.  1,  The  Willamette,  70  Fed.  878, 
SI  L.  R.  A.  719, 18  C.  C.  A.  366,  The  Oregon,  73  Fed.  850,  The  Glendale 
V.  Evich,  81  Fed.  633,  26  C.  C.  A.  500  (reversing  77  Fed.  907),  Laidlaw 
v.  Oregon  Ry.  etc.  Co.,  81  Fed.  879,  26  C.  C.  A.  665,  The  Jane  Grey,  95  _ 
Fed.  694,  and  The  Oregon,  45  Fed.  76, 14  Sawy.  463,  42  Fed.  79, 14  Sawy. 
441,  all  maintaining  libel  to  recover  for  death,  through  negligent  col- 
lision of  vessels,  under  State  statute;  Theroux  v.  Northern  Pac.  Ry.  Co., 
64  Fed.  85, 12  C.  C.  A.  52,  holding  State  statute  limiting  time  for  bring- 
ing action  for  wrongful  death  applies  in  action  brought  in  another 
State ;  Woodward  v.  Dillworth,  75  Fed.  418,  21  C.  C.  A.  417,  enforcing 
maritime  lien  against  vessel,  given  under  State  law,  to  one  furnishing 
supplies;  Carlson  v.  United  New  York  etc.  Pilots'  Assn.,  93  Fed.  471^ 
dismissing  libel  for  death  of  seaman  caused  by  negligence  of  fellow- 
servant;  Wingert  v.  Circuit  Judge,  101  Mich.  397,  59  N.  W.  663,  refusing 
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leave  to  file  petition  for  damages  for  negligent  killing,  after  expiration 
of  limitation  prescribed  by  statute  of  place  where  death  occurred ;  Mad- 
den V.  Lancaster  County,  65  Fed.  194,  12  C.  C.  A.  566,  Southern  Ry.  Co. 
V.  Bouknight,  70  Fed.  451,  SO  L.  R.  A.  828,  17  C.  C.  A.  181,  Brunswick 
Terminal  Co.  v.  National  Bank,  88  Fed.  609,  610,  and  O 'Shields  v. 
Georgia  Pac.  Ry.  Co.,  83  Ga.  625,  6  L.  R.  A.  154, 10  S.  E.  270,  arguendo. 
Distinguished  in  Rundell  v.  La  Compagnie  Generale  Transatlantique, 
94  Fed.  367,  holding  Federal  admiralty  courts  will  not  enforce  foreign 
maritime  law  giving  right  of  action  for  death  caused  by  tort. 

Pleading  statute  of  limitations  in  action  for  death  by  wrongful  act. 
Note,  19  Ann.  Oas.  819. 

What  statute  of  limitations  will  govern  action  in  other  State  or 
country.    Note,  48  L.  R.  A.  639. 

Law  governing  liinitation  of  action  where  cause  of  action  created 
by  statute  of  another  State.    Note,  46  L.  R.  A.  (N.  S.)  689. 

Idmltation  contained  In  statute  creating  new  liability  operates  on  lia- 
bility as  well  as  remedy  provided. 

Approved  in  Atlantic  Coast  etc.  R.  v.  Bumette,  239  U.  S.  201,  60 
L.  Ed.  227,  36  Sup.  Ct.  76,  holding  suit  under  Federal  Liability  Act  must 
be  dismissed  where  limitations  have  run;  Davis  v.  Mills,  194  U.  S.  454, 
48  L.  Ed.  1070,  24  Sup.  Ct.  692,  limitations  prescribed  by  Mont.  Code 
Civ.  Proc,  §  554,  for  enforcement  of  liability  for  corporate  debts  against 
directors,  not  void  as  to  actions  outside  State  on  liability  created  prior 
to  act;  Causey  v.  Seaboard  Air  Line  R.  Co.,  166  N.  C.  14,  Ann.  Gas. 
19160,  707,  L.  R.  A.  1915E,  1185,  81  S.  E.  920,  and  American  R.  Co.  v. 
Coronas,  230  Fed.  547,  both  holding  two-year  limitation  on  action  for 
wrongful  death  commences  to  run  from  appointment  of  administrator; 
Continental  etc.  Sav.  Bk.  v.  Pacific  Coast  Pipe  Co.,  222  Fed.  785,  138 
C.  C.  A.  329,  holding  under  Idaho  statute,  suit  on  mechanic's  lien  must 
be  brought  within  six  months ;  United  States  v.  Stannard,  206  Fed.  329, 
holding  notice  of  suit  by  materialman  must  be  completed  three  months 
before  expiration  of  year;  Partee  v.  St.  Louis  &  S.  F.  R.  Co.,  204  Fed. 
972,  51  L.  R.  A.  (N.  S.)  721,  123  C.  C.  A.  292,  holding  under  Oklahoma 
statute,  action  for  wrongful  death  must  be  brought  within  two  years ; 
Eberhart  v.  United  States,  204  Fed.  891,  123  C.  C.  A.  180,  refusing  to 
allow  suit  on  bond  of  government  contractor  after  lapse  of  year;  The 
Edna,  185  Fed.  207,  208,  refusing  to  enforce  lien  against  vessel  after 
expiration  of  statutory  six  months;  United  States  v.  Boomer,  183  Fed. 
730,  106  C.  C.  A.  164,  holding  where  Federal  courts  are  given  exclusive 
jurisdiction  of  suits  on  bonds  of  government  contractors,  dismissal  of 
suit  in  Stafe  court  does  not  extend  statute  of  limitations;  Kansas  City 
Xrn— 42 
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Hydraulic  Press  Brick  Co.  v.  National  Surety  Co.,  167  Fed.  505,  93 

C.  C.  A.  132,  holding  new  action  on  contractor's  bond  may  be  brought 
within  one  year  after  reversal;  Denver  &  R.  G.  R.  Co.  v.  Wagner,  167 
Fed.  80,  92  C.  C.  A.  527,  holding  motion  for  directed  verdict  may  be 
used  as  objection  to  failure  of  petition  to  allege  compliance  with  con- 
ditions precedent ;  Peters  v.  Hanger,  134  Fed.  589,  67  C.  C.  A.  386,  where 
defendant  in  infringement  suit  seeks  recovery  under  amendment  of  1897 
to  Rev.  Stats.,  §  4921,  because  infringements  committed  six  years  prior 
to  suit,  he  has  burden  of  proof,  which  may  be  done  under  general  issue ; 
International  Nav.  Co.  v.  Lindstrom,  123  Fed.  477,  60  C.  C.  A.  649,  hold- 
ing New  Jersey  statute  giving  right  of  action  for  wrongful  death,  pro- 
vided action  brought  within  twelve  months,  is  enforceable  in  Federal 
courts  (reversing  117  Fed.  170) ;  Stem  v.  La  Compagnie  Generale  Trans- 
atlantique,  110  Fed.  1000,  holding  admiralty  suit  for  wrongful  death 
must,  under  New  Jersey  act  of  1848,  be  brought  within  twelve  months 
after  death  of  decedent;  Brunswick  Terminal  Co.  v.  National  Bank,  99 
Fed.  638,  40  C.  C.  A.  22,  holding  Ga.  Code  1882,  §  2916,  applies  to  action 
in  Maryland  to  enforce  stockholder's  liability,  created  by  Georgia  cor- 
poration's charter;  Louisville  etc.  R.  Co.  v.  Chamblee,  171  Ala.  192, 
Ann.  Oas.  191SA,  977,  54  South.  682,  holding  burden  rests  with  plaintiff 
to  show  action  brought  within  statutory  time;  Anthony  v.  St.  Louis»etc. 
Ry.  Co.,  108  Ark.  222,  157  S.  W.  395,  holding  infancy  of  party  in  inter- 
est does  not  prevent  running  of  statute ;  Earnest  v.  St.  Louis  etc.  R.  Co., 
87  Ark.  69, 112  S.  W.  143,  holding  action  for  death  occurring  in  Missouri 
could  not  be  maintained  in  Arkansas  after  one  year;  Kennedy  v.  Dela- 
ware Cotton  Co.,  4  Penne.  (Del.)  481,  58  Atl.  826,  father  cannot  recover 
for  death  of  minor  child;  Weaver  v.  Baltimore  etc.  R.  R.  Co.,  21  D.  C. 
506,  holding  where  death  occurred  in  foreign  jurisdiction,  limitation  of 
that  jurisdiction  governs;  Morrison  v,  Baltimore  etc.  R.  Co.,  40  App. 

D.  C.  395,  Ann.  Gas.  19140,  1026,  refusing  to  allow  suit  for  injury  after 
expiration  of  statutory  period  of  one  year;  La  Floridienne  J.  Buttgen- 
bach  Co.  V.  Seaboard  Air  Line  Ry.,  59  Fla.  213,  52  South.  304,  refusing 
to  allow  suit  against  railroad  for  violation  of  rate  provisions  after  ex- 
piration of  one  year;  Rodman  v.  Missouri  Pac.  Ry.  Co.,  65  Kan.  651,  70 
Pac.  644,  holding  action  for  wrongful  death  permitted  by  Gen.  Stats. 
1901,  §  4871,  must  be  brought  within  time  limited  by  that  act;  Louisville 
etc.  R.  Co.  V.  Burkhart,  154  Ky.  97,  46  L.  R.  A.  (N.  S.)  687,  157  S.  W. 
20,  holding  resident  of  Kentucky  suing  for  injuries  occurring  in  Indiana 
is  bound  by  one  year  limitation  provided  by  Kentucky;  Dolenty  v. 
Broadwater  County,  45  Mont.  267,  122  Pac.  922,  holding  action  for  re- 
covery of  taxes  paid  under  protest  must  be  brought  within  sixty  days; 
Poff  V.  New  England  Tel.  &  Tel.  Co.,  72  N.  H.  165,  55  Atl.  892,  action 
for  injuries  resulting  in  death  not  brought  within  time  limited  by  Pub* 
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Stats.  1891,  c.  191,  §  10,  is  barred ;  Lapsley  v.  Public  Service  Corpora- 
tion, 75  N.  J.  L.  267,  68  Atl.  1113,  holding  where  petition  for  wrongful 
death  fails  to  allege  that  action  was  brought  within  statutory  time,  same 
is  demurrable;  People  v.  Metropolitan  Sur.  Co.,  211  N.  Y.  115, 105  N.  E. 
101,  holding  materialman  holding  claim  against  surety  on  bond  of  gov- 
ernment contractor  must  reduce  same  to  judgment,  before  he  can  pre- 
sent same  in  bankruptcy  proceedings  of  surety;  GuUedge  v.  Seaboard 
Air  Line  Ry.  Co.,  148  N.  C.  570,  62  S.  E.  733,  holding  adjudication  of 
Supreme  Court  construing  limitation  of  action  cannot  confer  rights  on 
party  not  in  interest ;  McNutt  v.  Bakewell,  223  Pa.  367,  72  Atl.  640,  hold- 
ing suit  against  stockholders  on  their  liability  must  be  brought  within 
eighteen  months;  Ross  v.  Kansas  City  etc.  Ry.  Co.,  34  Tex.  Civ.  587,  79 
S.  W.  627,  applying  rule  where  railroad  incorporated  in  State  other  than 
that  creating  statutory  remedy  and  its  road  extends  through  such  State; 
Savings  Bank  v.  Powhatan  Clay  Mfg.  Co.,  102  Va.  278,  46  S.  E.  295, 
bill  to  enforce  mechanic's  lien  must  allege  that  it  is  brought  within  six 
months  after  whole  claim  payable;  Savings  &  Trust  Co.  v.  Bear  Valley 
Irr.  Co.,  89  Fed.  38,  holding  judgment  lien  established  by  statute,  not 
renewable  after  prescribed  limitation;  Davis  v.  St.  Louis  etc.  Ry.  Co., 
53  Ark.  127,  7  L.  B.  A.  285,  13  S.  W.  803,  awarding  damages  for  death 
of  railroad  employee ;  Atchison  etc.  Ry.  Co.  v.  Tanner,  19  Colo.  564,  36 
Pac.  543,  applying  rule  in  action  to  recover  statutory  penalty  imposed 
on  railroad  for  killing  animals;  Bartlett  v.  Manor,  146  Ind.  627,  45  N.  E. 
1062,  holding  proceeding  to  substitute  will  for  one  already  probated 
must  be  brought  within  prescribed  time;  Lambert  v.  Ensign  Mfg.  Co., 
42  W.  Va.  817,  26  S.  E.  432,  and  Williams  v.  St.  Louis  etc.  Ry.  Co.,  123 
Mo.  583,  27  S.  W.  390,  both  refusing  recovery  for  negligent  injury  or 
death,  after  expiration  of  time  prescribed  by  statute  where  injury 
occurred;  McCartney  v.  Tyrer,  94  Va.  203,  26  S.  E.  421,  and  Goodwin 
V.  Cunningham,  54  Neb.  16,  74  N.  W.  316,  both  applying  rule  in  action 
to  foreclose  mechanic's  lien;  Hoover  v.  Chesapeake  etc.  Ry.,  46  W.  Va. 
270,  33  S.  E.  224,  awarding  damages  for  wrongful  death,  on  suit  brought 
within  statutory  limitation;  dissenting  opinion  in  Wherry  v.  Pawnee 
County,  88  Neb.  513,  129  N.  W.  1017,  majority  holding  action  against 
county  for  damages  is  deemed  to  have  been  commenced  from  time  of 
filing  of  claim  with  county  board;  dissenting  opinion  in  Sharrow  v. 
Inland  Lines,  214  N.  T.  114,  Ann.  Oas.  1916D,  1236,  L.  R.  A.  1915E,  1192, 
108  N.  E.  221,  majority  holding  it  unnecessary  for  complaint  to  show 
action  brought  within  statutory  period. 

Distinguished  in  Hale  v.  Coffin,  114  Fed.  580,  holding  Federal  court 
will  enforce  Me.  Rev.  Stats.,  c.  87,  providing  that  where  right  of  action 
on  demand  i^ainst  decedent  does  not  accrue  within  period  limited  by 
statute  for  bringing  suits  against  executor,  claimant  may  file  demand 
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in  probate  office,  bnt  if  claim  not  so  filed,  claimant  may  have  remedy 
against  heirs  or  devisees  within  one  year  after  it  becomes  due;  Pulsifer 
V.  Greene,  96  Me.  -448,  52  Atl.  924,  holding  general  limitation  statute  of 
Kansas  does  not  bar  action  in  this  State  to  enforce  liability  of  stock- 
holders in  Kansas  corporation ;  Sharrow  v.  Inland  Ldnes,  214  N.  T.  106, 
Ann.  Oas.  1916D,  1236,  L.  R.  A.  1915E,  1192, 108  N.  E.  218,  holding  it  is 
unnecessary  for  complaint  to  show  that  action  was  commenced  within 
statutory  period;  Ackerman  v,  Ackerman,  200  N.  Y.  81,  93  N.  E.  196, 
holding  suit  for  divorce  on  ground  of  adultery  may  be  instituted  after 
five  years,  where  defendant  was  out  of  State ;  dissenting  opinion  in  Haw- 
ley  V.  Griffin,  121  Iowa,  681,  92  N.  W.  117,  majority  holding  proceedings 
by  heirs  of  owner  of  land,  who  was  insane,  to  redeem  for  taxes  and  to 
vacate  decree  quieting  title,  must  be  commenced  within  one  year  of 
owner's  death. 

Measure  of  recovery  for  death  by  negligence.    Note,  17  L.  R.  A.  80. 

Law  governing  remedies.    Note,  5  E.  R  0.  946. 

119  IT.  8.  215-226,  30  L.  Ed.  388,  7  Sup.  Ot.  180,  GROW  T.  OXFOBD. 

Town  bonds  reciting  statute  not  in  force  long  enough  to  allow  of  notice 
required  are  void. 

Approved  in  Ninth  Nat.  Bank  v.  Knox  County,  37  Fed.  79,  arguendo. 

Distinguished  in  Risley  v.  Village  of  Howell,  64  Fed.  458,  12  C.  C.  A. 
218,  awarding  recovery  on  bonds  reciting  compliance  with  statutory 
conditions. 

Estoppel  of  public  corporation  to  deny  validity  of  bonds.    Note, 
L.  E.  A.  1915A,  925,  932,  979. 

Auditor's  authority  to  certify  bonds  does  not  extend  to  mattexB  of  law. 
Approved  in  Concord  v.  Robinson,  121  U.  S.  170,  80  L.  Ed.  888,  7  Sup. 
Ct.  939,  holding  town  not  estopped  to  deny  authority  of  officers  to  issue 
bonds,  in  absence  of  recital;  Gilson  v.  Dayton,  123  U.  S.  61,  31  L.  Ed. 
75,  8  Sup.  Ct.  67,  refusing  recovery  on  bonds,  where  statutory  conditions 
were  not  fulfilled ;  German  Sav.  Bank  v.  Franklin  County,  128  U.  S.  541, 
32  L.  Ed.  525,  9  Sup.  Ct.  164,  holding  bonds  invalid,  where  statutory 
conditions  were  not  fulfilled,  notwithstanding  registration  by  auditor. 

119  IT.  S.  22&-234,  30  L.  Ed.  369,  7  Sup.  Ct.  193,  HAPOOOD  v.  HEWITT. 

Where  inventor  is  employed  to  make  improvements,  employer  has  only 
license  to  use,  unless  otherwise  stipnlated. 

Approved  in  Pressed  Steel  Car  Co.  v.  Hansen,  137  Fed.  407,  415,  2 
L.  R.  A.  (N.  S.)  1172,  71  C.  C.  A.  207,  reaffirming  rule;  Morton  v.  A.  H. 
Andrews  Co.,  229  Fed.  150,  and  Niagara  Fire  Extinguisher  Co.  v.  Hib- 
bard,  179  Fed.  845|  103  C.  C.  A.  330,  both  holding  corporation  taking 
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over  assets  of  dissolved  corporation  had  no  right  to  license  to  nse  pat- 
ented article;  Burpee  v.  Gnggenheim,  226  Fed.  219,  holding  where  party 
agreed  to  invent  and  mannfactnre  certain  specified  machines,  there  was 
no  contract  where  machines  did  not  come  np  to  specifications;  Schmidt 
V.  Central  Foundry  Co.,  218  Fed.  470,  holding  corporation's  right  to  use 
patented  article  inures  to  its  receiver;  National  Wire  Bound  Box  Co.  v. 
Healy,  189  Fed.  56,  110  C.  C.  A.  613,  holding  improvements  made  by 
corporation  promoting  patented  article  under  agreement  with  patentee 
belonged  commonly  to  both  parties;  Johnson  Furnace  &  Engineering 
Co.  V.  Western  Furnace  Co.,  178  Fed.  823, 102  C.  C.  A.  267,  holding  fact 
that  patentee  was  manager  of  corporation  confers  no  right  on  corpora- 
tion; Bowers  v.  Lake  Superior  Contracting  etc.  Co.,  149  Fed.  986,  79 
C.  C.  A.  493,  where  license  authorizing  use  of  inventions  on  payment  of 
royalties  not  assignable,  but  later  licensee  requested  authorization  of 
assignment,  which  was  granted  on  certain  conditions,  which  were  not 
fulfilled,  assignee  is  liable  for  royalties ;  Hildreth  v.  Duff,  143  Fed.  141, 
contract  of  employment  by  which  servant  agrees  to  devote  services  to 
perfecting  candy  machine  and  to  give  employer  benefit  of  inventions  is 
not  assignment;  Shepherd  v.  Deitsch,  138  Fed.  84,  personal  license  by 
patent  to  make  and  vend  article  and  reserving  right  to  license  another 
is  not  assignment,  and  licensee  not  necessary  party  plaintiff  to  infringe- 
ment suit;  Hygienic  Fleeced  Underwear  Co.  v.  Way,  133  Fed.  250,  apply- 
ing rule  where  employee  invented  muffler  which  employer  used  and  con- 
tinued so  to  use  after  employee  left  employment  and  commenced  sale 
of  article  under  nearly  same  name;  Barber  v.  National  Carbon  Co.,  129 
Fed.  372,  5  L.  R.  A.  (N.  S.)  1154,  64  C.  C.  A.  40,  holding  plea  to  infringe- 
ment bill  set  out  defense  of  license;  Pressed  Steel  Car  Co.  v.  Hansen, 
128  Fed.  445,  holding  obligation  on  part  of  employee  to  assign  to  em- 
ployer patents  obtained  for  inventions  made  in  course  of  employment 
does  not  anse  from  relation  of  employer  and  employee;  SendelbacK  v. 
Gillette,  22  App.  D.  C.  174,  holding  where  patented  article  embodies 
invention  and  not  mechanical  skill,  employer  has  no  rights;  Rowell  v. 
Rowell,  122  Wis.  20,  99  N.  W.  479,  where  patent  issued  to  individual 
while  in  employ  of  firm,  firm's  perpetual  implied  license  to  manufacture 
not  transferable  at  sale  of  firm's  assets  in  settlement  of  estate  of  de-^ 
ceased  partner;  Dalzell  v.  Dueber  Mfg.  Co.,  149  U.  S.  320,  87  L.  Ed.  753, 
13  Sup.  Ct.  888,  holding  employer  not  entitled  to  conveyance  of  patents 
for  inventions  made  by  employee;  Withington  etc.  Mfg.  Co.  v.  Kinney, 
68  Fed.  502,  506,  15  C.  C.  A.  531,  and  Lane  etc.  Co.  v.  Locke,  150  U.  S. 
195,  197,  87  K  Ed.  1050,  14  Sup.  Ct.  78,  both  refusing  compensation  to 
employee  for  use  of  his  invention  by  employer;  Montross  v.  Mabie,  24 
Blatchf.  283,  284,  30  Fed.  236,  refusing  compensation  to  partner  for 
use  of  his  invention  by  firm;  Thomson  v.  Citizens'  Bank,  53  Fed.  256, 
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3  C.  C.  A.  618,  and  Locke  v.  Lane  &  Bodley  Co.,  35  Fed.  294,  both  hold- 
ing partnership  cannot  assign  to  corporation  right  to  nse  employee's 
invention;  Ejraatz  v.  Tieman,  79  Fed.  324,  holding  implied  license  to 
use  invention  does  not  pass  by  administrator's  sale  of  licensee's  place 
of  business ;  Connelly  Mfg.  Co.  v.  Wattles,  49  N.  J.  Eq.  93,  23  Atl.  123, 
refusing  to  enjoin  employee  from  using  his  invention;  Eustis  Mfg.  Co. 
V.  Eustis,  51  N.  J.  Eq.  570,  573,  27  Atl.  441,  443,  refusing  to  compel  em- 
ployee to  assign  to  employer  patents  for  his  inventions;  Fuller  etc.  Mfg. 
Co.  V.  Bartlett,  68  Wis.  84,  87,  60  Am.  R^.  848,  845,  31  N.  W.  752,  753, 
applying  rule,  and  enforcing  implied  contract  for  license;  Electric  Ry. 
Co.  V.  Jamaica  etc.  Ry.  Co.,  61  Fed.  678,  arguendo. 

Distinguished  in  American  Circular  Loom  Co.  v.  Wilson,  198  Mass. 
201, 126  Am.  St.  Rep.  409,  84  N.  E.  135,  holding  where  employee  secretly 
purchases  patent  desired  by  employer,  he  may  be  compelled  to  turn 
same  over;  City  of  Boston  v.  Allen,  91  Fed.  250,  33  C.  C.  A.  485,  hold- 
ing, where  city  engineer  improved  ferry  gangway,  and  obtained  patent, 
city  could  not  subsequently  use  device  on  another  ferry;  Burton  v.  Bur- 
ton etc.  Car  Co.,  171  Mass.  439,  50  N.  E.  1029,  awarding  compensation 
to  employee  for  use  of  his  invention,  under  implied  promise  to  pay. 

Rights  of  master  in  invention  of  employee.    Note,  60  Am.  Bep.  847. 

Master's  right  to  servant's  inventions.    Note,  2  L.  B.  A.  (N.  S.) 
1173. 

Rights  as  to  things  produced  by  labor  of  employee.    Note,  5  L.  R.  A. 
(N.  S.)  1182,  1184,  1186. 

Loss  of  right  to  patent  by  public  use  of  invention  for  some  time 
before  application  for  pa(;ent.    Note,  20  E.  R.  0.  496. 

Equity  will  not  enjoin  suit  at  law  where  bill  shows  perfect  defense. 
Approved  in  Miller  v.  Packing  Co.,  88  Me.  617,  34  Atl.  530,  arguendo. 

119  IT.  8.  235-237,  30  L.  Ed.  341,  7  Snp.  Ot  176,  8T0BT  v.  BLACK. 

Judgments  of  territoflal  coiiizts,  in  suits  tried  without  Jury,  axe  rwiew- 
able  only  by  appeal. 

Approved  in  Georgia  etc.  Ry.  Co.  v.  Brotherhood  of  Locomotive  En- 
gineers, 217  I'ed.  756,  132  C.  C.  A.  559,  holding  decision  of  District 
Court  on  exceptions  to  award  of  arbitrators  is  reviewable  by  Circuit 
Court  of  Appeals;  Idaho  etc.  Land  Co.  v.  Bradbury,  132  U.  S.  514,  33 
L.  Ed.  436,  10  Sup.  Ct.  179,  applying  rule  in  suit  to  enforce  mechanic's 
lien;  First  Nat.  Bank  v.  McAndrews,  7  Mont.  436,  17  Pac.  555,  holdings 
appeal  must  be  taken  within  sixty  days  to  obtain  supersedeas. 
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119  IT.  8.  2Sr7-240,  30  L.  Ed.  380,  7  Sup.  Ot  193,  CONTINENTAI.  INS.  00. 
V.  BHOADS. 

Facts  showing  JurlBdictloii  of  drcQit  Court  must  w^ear  afflrmatlYely 
on  record. 

Approved  in  Central  Grain  &  Stock  Exchange  v.  Board  of  Trade,  125 
Fed.  466,  60  C.  C.  A.  299,  reaflfirming  rule;  Chicago  etc.  Ry.  Co.  v. 
Willard,  220  U.  S.  421,  55  L.  Ed.  524,  31  Sup.  Ct.  460,  holding  where 
lessee  railroad  and  nonresident  lessor  were  jointly  liable,  there  was  no 
collusive  joinder  to  defeat  removal ;  Assessor  of  Vernon  Parish  v.  Gould, 
210  Fed.  895,  127  C.  C.  A.  653,  holding  where  defendant's  citizenship 
was  not  alleged,  jurisdictional  facts  did  not  exist;  Shade  v.  Northern 
Pac.  Ry.  Co.,  206  Fed.  355,  holding  complaint  under  Federal  Liability 
Act  must  all^e  defendant  ''a  common  carrier'';  Garrett  v.  Louisville 
&  N.  R.  Co.,  197  Fed.  717,  3  N.  C.  C.  A.  772, 117  C.  C.  A.  109,  and  Atchi- 
son, T.  &  S.  F.  Ry.  Co.  v.  Gilliland,  193  Fed.  611, 113  C.  C.  A.  476,  both 
holding  where  defendant  fails  to  object  to  court's  jurisdiction,  it  will 
be  deemed  to  have  been  waived;  McEldowney  v.  Card,  193  Fed.  482, 
483,  holding  mere  fact  that  plaintiff  is  trustee  in  bankruptcy  does  not 
confer  jurisdiction  on  Circuit  Courts ;  Harding  v.  Standard  Oil  Co.,  182 
Fed.  424,  holding  allegation  of  ''residence"  is  not  allegation  of  ''citizen- 
ship"; Taylor  v.  Weir,  171  Fed.  640,  96  C.  C.  A.  438,. holding  suit 
against  president  of  joint  stock  association  is  suit  against  company,  and 
citizenship  of  president  is  not  enough  to  confer  jurisdiction;  Yeandle 
V.  Pennsylvania  R.  Co.,  169  Fed.  941,  95  C.  C.  A.  282,  holding  complaint 
alleging  plaintiff  administrator  "appointed  in  Nei!^  Jersey"  and  de- 
fendant "corporation  organized  under  laws  of  Pennsylvania"  did  not 
allege  sufficient  jurisdictional  facts;  Goodman  v.  City  of  Ft.  Collins,  164 
Fed.  972,  91  C.  C.  A.  98,  holding  defective  complaint  will  not  destroy 
due  service  of  summons;  Thompson  v.  Automatic  Fire  Protection  Co., 
151  Fed.  946,  holding  Federal  court  will  allow  amendment  to  complaint 
for  purpose  of  showing  jurisdictional  amount ;  Cochran  v.  Pittsburg  etc. 
R.  Co.,  150  Fed.  683,  failure  to  allege  citizenship  of  plaintiff  at  time  of 
filii^  suit  as  well  as  at  time  of  filing  amended  bill  is  fatal;  Redfield  v. 
Baltimore  &  0.  R.  R.  Co.,  124  Fed.  930,  holding  in  suit  by  stockholder 
of  corporation  of  same  State  against  such  corporation  and  a  foreign 
corporation,  to  charge  latter  as  trustee,  because  of  its  acts  as  majority 
stockholder,  domestic  corporation  not  being  party  in  same  interest  as 
complainant  cannot  be  aligned  with  him  for  purpose  of  jurisdiction; 
Ex  parte  Mansfield,  11  App.  D.  C.  563,  holding  where  appellate  court 
remands  case  for  dismissal  on  account  of  want  of  jurisdiction,  court 
cannot  allow  amendment  so  as  to  bring  in  new  cause  of  action ;  Green  v. 
Heaston,  154  Ind.  129,  56  N.  E.  88,  holding  removal  petition  alleging 
diverse  "residence"  of  parties  at  time  of  filing  of  complaint  insufficient; 
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O'Connor  v.  Chicago  etc.  Ry.  Co.,  144  lowft,  295,  296, 122  N.  W.  949,  950, 
holding  petition  for  removal  must  allege  citizenship  of  plaintiff  at  time 
of  commencement  of  action ;  Miller  v.  Natwick,  110  Minn.  452, 125  N.  W. 
1023,  holding  court  did  not  err  in  admitting  judgment  rendered  in  pre- 
vious suit  affecting  same  rights;  Seneca  Nation  of  Indians  v.  Appleby, 
196  N.  Y.  323,  89  N.  E.  836,  holding  Seneca  Indians  have  no  authority 
to  sue  to  recover  property  of  tribe;  Thompson  v.  Southern  Ry.  Co.,  130 
N.  C.  142,  41  S.  E.  10,  holding  removal  petition  must  specifically  allege 
that  petitioner  is  nonresident  of  State,  and  it  is  not  sufficient  to  allege 
that  petitioner  is  corporation  originally  created  under  laws  of  another 
State;  Everhart  v.  Huntsville  College,  120  U.  S.  224,  30  L.  Ed.  623,  7 
Sup.  Ct.  555,  King  Bridge  Co.  v.  Otoe  County,  120  U.  S.  226  (see  80 
L.  Ed.  624,  7  Sup.  Ct.  552),  Johnson  v.  Christian,  125  U.  S.  644,  31  L.  Ed. 
820,  8  Sup.  Ct.  990,  Metcalf  v.  Watertown,  128  U.  S.  588,  32  L.  Ed.  543, 
9  Sup.  Ct.  173,  Chapman  v.  Barney,  129  U.  S.  681,  32  L.  Ed.  801,  9  Sup. 
Ct.  427,  Stevens  v.  Nichols,  130  U.  S.  231,  32  L.  Ed.  916,  9  Sup.  Ct.  518, 
Roberts  v.  Lewis,  144  U.  S.  656,  36  L.  Ed.  582,  12  Sup.  Ct.  782,  Neel  v. 
Pennsylvania  Co.,  157  U.  S.  154,  39  L.  Ed.  654, 15  Sup.  Ct.  590,  American 
Sugar  Ref.  Co.  v.  Johnson,  60  Fed.  508,  9  C.  C.  A.  110,  and  Halsted  v. 
Buster,  119  U.  S.  343,  30  L.  Ed.  462,  7  Sup.  Ct.  277,  all  reversing  judg- 
ment where  citizenship  does  not  appear;  Peninsular  Iron  Co.  v.  Stone, 
121  U.  S.  633,  30  L.  Ed.  1021,  7  Sup.  Ct.  1011,  Anderson  v.  Watt,  138 
U.  S.  702,  34  L.  Ed.  1081,  11  Sup.  Ct.  451,  and  Peper  v.  Fordyce,  119 
U.  S.  471,  30  L.  Ed.  436,  7  Sup.  Ct.  288,  all  dismissing  suit  where  one 
defendant  is  citizen  of  same  State  as  plaintiffs;  Wolfe  v.  Hartford  Life 
Ins.  Co.,  148  U.  S.  389,  37  L.  Ed.  493,  13  Sup.  Ct.  603,  Southwestern  Tel. 
etc.  Co.  v.  Robinson,  48  Fed.  769,  Craswell  v.  Belanger,  56  Fed.  530,  6 
C.  C.  A.  1,  Hunt  V.  Howes,  74  Fed.  657,  21  C.  C.  A.  356,  and  Menard  v. 
Gk)ggan,  121  U.  S.  253,  30  L.  Ed.  914,  7  Sup.  Ct.  874,  all  holding  alle- 
gation that  parties  '^ reside"  in  certain  States  insufficient;  Simon  v. 
House,  46  Fed.  318,  dismissing  suit  where  value  of  land  in  dispute  is  less 
than  two  thousand  dollars;  Brigel  v.  Tug  River  etc.  Salt  Co.,  73  Fed. 
17,  holding  Federal  court  has  jurisdiction  where  citizenship  was  diverse 
at  commencement  of  suit;  Gilbert  v.  York,  111  N.  Y.  548,  19  N.  E. 
270,  holding  jurisdictional  facts  must  be  alleged  in  courts  of  limited 
jurisdiction. 

Distinguished  in  littell  v.  Erie  R.  Co.,  105  Fed.  539,  holding  allega- 
tion in  complaint  that  plaintiff  is  citizen  of  United  States,  and  an  actual 
resident  of  a  State  named,  is  sufficient  allegation  of  citizenship  for  juris- 
dictional purposes;  Society  of  Shakers  v.  Watson,  68  Fed.  735,  15 
C.  C.  A.  632,  maintaining  jurisdiction  of  suit,  although  '^  supplemental 
biU"  does  not  show  citizenship  of  party  filing  it. 
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Jnxlsdictloii  of  Federal  court  depends  on  citizensliip  of  administratrix 
suing  on  policy. 

Approved  in  Bishop'  v.  Boston  etc.  R.  R.,  117  Fed.  771,  reafiirming 
rule;  Memphis  St.  Ry.  Co.  v.  Bobo,  232  Fed.  710,  holding  snit  by  non- 
resident administrator  brought  in  Tennessee  is  within  jurisdiction  of 
Federal  court;  Thomas  v.  Anderson,  223* Fed.  44, 138  C.  C.  A.  406,  hold- 
ing where  administrator  by  heir  sues  to  determine  heirship,  his  citizen- 
ship and  not  that  of  the  heir  governs ;  Laubscher  v.  Fay,  197  Fed.  880, 
holding  administrator  determines  jurisdiction  in  suit  for  wrongful  death. 

Supreme  Oonrt  caonot  amend  record  to  show  Jurisdiction  on  appeal 
from  Circuit  Court. 

Approved  in  Burget  v.  Robinson,  123  Fed.  265,  69  C.  C.  A.  260,  hold- 
ing effect  of  order  of  Circuit  Court  of  Appeals,  staying  mandate  after 
judgment  indefinitely,  is  to  retain  jurisdiction  in  that  court,  and  power 
to  grant  rehearing  even  after  term,  so  long  as  mandate  has  not  issued; 
Watson  V.  Bonfils,  116  Fed.  161,  53  C.  C.  A.  535,  holding  where  through 
mistake  or  inadvertence  of  one  of  parties  requisite  averments  of  citizen- 
ship have  not  been  made,  appellate  court  may  reverse  and  remand  with 
leave  to  permit  amendments  showing  jurisdiction,  but  it  cannot  permit 
such  amendment  in  appellate  court;  Roberts  v.  Lewis,  144  U.  S.  658,  36 
•'L.  Ed.  583, 12  Sup.  Ct.  783,  and  Denny  v.  Pironi,  141  U.  S.  124,  35  L.  Ed. 
658,  11  Sup.  Ct.  967,  both  applying  rule,  and  reversing  judgment; 
St.  Louis  etc.  Ry.  Co.  v.  Newcom,  66  Fed.  953,  6  C.  C.  A.  172,  applying 
rule  in  Circuit  Court  of  Appeals. 

119  IT.  &  2M-244,  30  L.  Ed.  382,  7  Sup.  Ot.  190,  EAST  TENNESSEE  ETC. 
BT.  CO.  V.  GBATSON. 

Suit  by  minority  stockholders  against  coxporatioQ  and  lessee  presents 
no  separable  controversy. 

Approved  in  Chicago  etc.  Ry.  Co.  v.  Willard,  220  U.  S.  426,  55  L.  Ed. 
526,  31  Sup.  Ct.  460,  holding  suit  against  lessor  and  lessee  railroad  is 
not  separable  controversy;  Whitaker  v.  Condon,  217  Fed.  142,  refusing 
removal  where  certain  of  a  number  of  plaintiffs  and  defendants  were 
citizens  of  same  State;  Regis  v.  United  Drug  Co.,  180  Fed.  208,  holding 
suit  against  corporation  and  its  manager  for  infringement  of  trademark 
is  not  separable  controversy;  Qroel  v.  United  Elec.  Co.,  132  Fed.  258, 
262,  265,  suit  by  stockholder  against  his  corporation  and  corporation 
of  another  State  for  recovery  of  secret  profits  received  by  latter  in  pro- 
motion of  first  corporation  not  removable ;  Redfield  v.  Baltimore  &  0.  R. 
R.  Co.,  124  Fed.  931,  holding  in  suit  by  stockholder  of  corporation  of 
same  State  against  such  corporation  and  foreign  corporation  to  charge 
latter  as  trustee  because  of  acts  which  it  as  majority  stockholder  caused 
former  to  do,  domestic  corporation  is  not  party  in  same  interest  as  com- 
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plainant;  MacGinniss  v.  Boston  etc.  Silver  Min.  Co.,  119  Fed.  101,  55 
C.  C.  A.  648,  holding  suit  by  stockholder  of  domestic  corporation  who  is 
citizen  of  same  State,  against  such  corporation  ahd  foreign  corporation 
to  enjoin  latter  controlling  domestic  corporation,  does  not  involve  sepa- 
rable controversy  between  complainant  and  foreign  corporation ;  Illinois 
Cent.  R.  Co.  v.  Coley,  121  Ky.  395,  1  L.  R.  A.  (N.  S.)  370,  89  S.  W.  237, 
holding  engineer  causing  injury  and  railroad  company  are  jointly  liable 
for  tort;  Graves  v.  Corbin,  132  U.  S.  589,  38  L.  Ed.  468,  10  Sup.  Ct.  202, 
holding  cause  not  removable  where  action  is  not  separable  and  citizen- 
ship of  some  defendants  is  not  diverse. 

» 

AUegations  of  Wl  are  deemed  confessed  in  determining  whether  con- 
trorergy  is  separable. 

Approved  in  Bryce  v.  Southern  R.  Co.,  122  Fed.  711,  reaffirming  rule ; 
Baillie  v.  Backus,  230  Fed.  716,  and  Venner  v.  Great  Northern  Ry.  Co., 
209  U.  S.  32,  52  L.  Ed.  669,  28  Sup.  Ct.  328,  both  holding  corporate  de- 
fendant and  complaining  stockholder  will  not  be  aligned  on  same  side  of 
controversy  so  as  to  defeat  jurisdiction ;  Alabama  etc.  Ry.  Co.  v.  Thomp- 
son, 200  U.  S.  216,  50  L.  Ed.  447,  26  Sup.  Ct.  161,  suit  for  personal  in- 
juries against  foreign  corporation  and  its  servants  is  removable  by  cor- 
poration irrespective  of  citizenship  of  servants;  Newcomb  v.  Burbank, 
181  Fed.  336,  104  C.  C.  A.  164,  holding  where  appellate  court  remands 
case,  court  might  allow  amendment  so  as  to  show  jurisdiction ;  Caylox  v. 
Cooper,  165  Fed.  761,  holding  where  one  trustee  brings  suit,  he  must 
allege  other  joint  trustee  refused  to  join,  so  as  to  defeat  idea  of  mis- 
joinder; Louisville  etc.  Ry.  Co.  v.  Wangelin,  132  U.  S.  602,  83  L.  Ed.  476, 
10  Sup.  Ct.  204,  holding  one  of  two  corporations  sued  jointly  cannot 
remove  cause  to  Federal  court;  Wilder  v.  Virginia  etc.  Iron  Co.,  46  Fed. 
682,  applying  rule,  and  holding  creditors '  bill  not  removable  as  to  some 
parties ;  Dow  v.  Bradstreet  Co.,  46  Fed.  825,  holding  joint  action  against 
nonresident  corporation  and  its  resident  agent,  not  separable  or  remov- 
able ;  Duncan  v.  St.  Louis  etc.  Ry.  Co.,  49  La.  Ann.  1703,  22  South.  925, 
and  Rivers  v.  Bradley,  53  Fed.  306,  both  applying  rule  in  determining 
diversity  of  citizenship;  In  re  Jamecke  Ditch,  69  Fed.  171,  holding  statu- 
tory proceedings  for  establishment  of  claims  not  separable;  National  etc. 
Ry.  Co.  V.  Pennsylvania  Ry.,  52  N.  J.  Eq.  65,  28  Atl.  74,  holding,  on 
application  to  remove  cause,  allegations  of  bill  are  considered  as 
confessed. 

Removal  of  cause  because  of  separable  controversy.    Note,  5  L.  R.  A. 
(N.  S.)  65,  82. 

Miscellaneous.  Cited  in  Farish  v.  Cieneguita  Copper  Co.,  12  Ariz.  244, 
100  Pac.  784,  holding  stockholder  may  sue  to  enjoin  reorganization  of 
corporation  into  foreign  corporation;  Lee  v.  Independent  School  Dist., 
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149  Iowa,  352,  37  L.  R.  A,  (N.  S,)  883,  128  N.  W.  535,  holding  suit  by 
taxpayer  to  invalidate  school  book  contracts  made  by  district  was  not 
binding  on  contractors  not  made  parties. 

119  IT.  S.  245-259,  SO  I..  Ed.  354,  7  Snp.  Ot.  1360,  CUKABD  8.  a  00.  T. 
CAREY. 

Judgment  afllzmed  by  divided  court. 
Approved  in  Regan  v.  Parker-Washington  Co., '205  Fed.  699,  704,  706, 
L.  R.  A.  1915F,  810,  123  C.  C.  A.  648,  discussing  liability  of  mine  owner 
for  sending  men  into  mine  before  same  was  proven  to  be  left  safe  after 
blast;  The  Anchoria,  113  Fed.  985,  holding  negligence  of  fellow-servant 
no  defense  to  action  for  injuries  sustained  by  employee  on  ship;  Burch 
v.  Southern  Pac.  Co.,  32  Nev.  126,  Ann.  Oas.  1912B,  1166,  104  Pac.  237, 
allowing  recovery  against  railroad  for  injuries  resulting  from  defective 
switch-stand;  Van  Avery  v.  Union  Pac.  Ry.,  35  Fed.  41,  and  Northern 
Pac.  Ry.  Co.  v.  O'Brien,  1  Wash.  607,  21  Pac.  35,  arguendo. 

119  IT.  S.  269-265,  30  L.  Ed.  381,  7  SlV.  Ot.  225,  NEWHALL  ▼.  LE  BBETOK. 

If  parol  admimble  to  sbow  counMl  fees  payable  out  of  proceeds  of 
tmst  deed,  It  may  show  grantee  to  be  paid  first. 

Approved  in  Felton  v.  Le  Breton,  92  Cal.  470,  28  Pac.  494,  arguendo. 

119  IT.  B.  265-280,  30  Ii.  Ed.  411,  7  Sup.  Ot.  198,  NEW  OBULANB  ▼.  HOUS- 
TON. 

Effect  of  Loulslaiia  Oonstltntlon  of  1879,  on  rlglits  of  State  lottery  as 
granted  in  1868,  stated. 

Approved  in  Putnam  v.  Ruch,  54  Fed.  217,  holding  Louisiana  Con- 
stitution abolishing  monopoly  feature  of  slaughter-house  company,  did 
not  annul  its  charter. 

Where  grant  of  lottery  right  appears  In  Oonstitutlon,   lefflBlatare's 
poUce  power  Is  withdrawn. 

Approved  in  dissenting  opinion  in  Leisy  v.  Hardin,  135  U.  S.  128,  34 
L.  Ed.  139,  10  Sup.  Ct.  691,  Tennessee  v.  Union  &  Planters'  Bank,  152 
U.  S.  460,  38  L.  Ed.  513, 14  Sup.  Ct.  656,  Pierce  v.  MoUiken,  78  Fed.  197, 
Arkansas  v.  Kansas  etc.  Coal  Co.,  96  Fed.  355,  and  Dow  v.  Northern 
R.  R.  Co.,  67  N.  H.  47,  36  Atl.  534,  all  arguendo. 

Distinguished  in  Douglass  v.  Kentucky,  168  U.  S.  498,  42  L.  Ed.  556, 
18  Sup.  Ct.  202,  holding  prohibition  of  lotteries  by  State  Constitution, 
valid  as  to  pre-existing  grants. 

Lottery— Right  to  operate.    Note,  66  Am.  St  Rep.  334. 

Oorporation's  shares  and  capital  stock  are  distdnct  and  may  be  taated 
separately,  where  Intent  clear. 
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Approved  in  Hawley  v.  City  of  Maiden,  204  Mass.  140,  90  N.  E.  416, 
and  Hawley  v.  City  of  Maiden,  232  U.  S.  9,  Ann.  Gas.  19160,  842,  58 
L.  Ed.  482,  34  Sup.  Ct.  201,  both  upholding  tax  on  shares  of  stock  in 
foreign  corporation  held  by  resident  of  State;  Loring  v.  Beverly,  222 
Mass.  333,  HO  N.  E.  976,  upholding  tax  on  shares  of  stock  in  conjunction 
with  tax  on  corporate  property;  People's  Nat.  Bank  v.  Board  of 
Commrs.,  24  Okl.  150,  104  Pac.  55,  holding  title  to  corporate  assets  is 
unaffected  by  transfer  of  stock;  dissenting  opinion  in  Bacon  v.  Board 
of  State  Tax  Commrs.,  126  Mich.  40,  85  N.  W.  314,  majority  upholding 
Comp.  Laws  1897,  §  3831,  relative  to  taxation  of  stock  in  foreign  corpo- 
rations held  by  inhabitants  of  State;  Memphis  v.  Home  Ins.  Co.,  91 
Tenn.  661, 19  S.  W.  1043,  Memphis  v.  Memphis  City  Bank,  91  Tenn.  578, 
19  S.  W.  1046,  State  v.  Bank  of  Commerce,  95  Tenn.  227,  31  S.  W.  995, 
and  Memphis  v.  Union  &  Planters'  Bank,  91  Tenn.  549,  19  S.  W.  759, 
all  holding  capital  stock  and  shares  both  taxable,  and  exemption  of  one 
does  not  include  other;  Gibbons  v.  Mahon,  136  U.  S.  558,  34  K  Ed.  527, 
10  Sup.  Ct.  1058,  arguendo. 

Taxation  of  shares  of  stock  and  capital  stock  or  property  of  corpo- 
ration as  constituting  double  taxation.    Note,  7  Ann.  Oas.  1195. 

Tax  on  capital  stock  of  corporations.    Note,  58  L.  B.  A.  588,  589. 

Corporate  taxation  as  affected  by  contract  clause  in  Federal  Con- 
stitution.   Note,  60  L.  E.  A.  48,  54,  58. 

Tax  on  shaxvs,  payable  by  company,  izie^pective  of  dividend,  is  tax 
on  company. 

Approved  in  Homes  Saving  Bank  v.  City  of  Des  Moines,  205  U.  S.  510, 
61  L.  Ed.  906,  27  Sup.  Ct.  571,  refusing  to  uphold  statute  taxing  shares 
of  stock  of  banks  without  allowing  for  United  States  bonds  held  by 
bank;  Union  Trust  Co.  v.  Thomas,  105  Md.  522,  66  Atl.  455,  holding 
mortgagee  of  corporate  property  was  entitled  to  foreclosure  where  it 
failed  to  pay  its  tax  on  shares  of  stock;  Carstairs  v.  Cochran,  95  Md. 
505,  52  Atl.  603,  upholding  Act  1900,  c.  320,  requiring  every  distiller 
and  warehouseman  having  custody  of  distilled  spirits  to  pay  taxes  on 
same,  although  owned  by  other  persons,  and  giving  him  lien  on.  spirits 
so  paid  for  owner;  Wilberding  v.  Miller,-90  Ohio  St.  51,  106  N.  E.  672, 
holding  where  trustees  of  corporate  stock  exchanged  same  for  new  stock, 
where  they  received  two  shares  of  new  stock  for  one  of  old,  the  increase 
belonged  to  corpus  of  trust;  Boston  v.  Beal,  51  Fed.  308,  holding  State 
tax  on  national  bank  shares  not  enforceable  against  receiver;  Citizens' 
Bank  v.  Board  of  Assessors,  54  Fed.  81,  and  Tennessee  v.  Bank  of  Com- 
merce, 53  Fed.  752,  both  applying  rule ;  Casualty  Ins.  Co.  's  Case,  82  Md. 
564,  38  L.  E.  A.  113,  34  Atl.  781,  holding  tax  on  shares,  payable  by  cor- 
poration, are  debts  due  by  corporation;  Baker  v.  Bang  County,  17  Wash* 
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624,  50  Pac.  481,  and  St.  Johns  Nat.  Bank  v.  Township  of  Bingham,  113 
Mich.  206,  71  N.  W.  589,  both  holding  bank  not  liable  for  tax  on  shares, 
where  it  cannot  reimburse  itself  against  stock. 

Distingoighed  in  Whitney  Nat.  Bank  v.  Parker,  41  Fed.  404,  405,  hold- 
ing State  tax  on  shares  in  national  bank  valid  under  Federal  statute. 

Constitutional  equality  as  to  corporate  taxation.    Note,  60  L.  B.  A. 
367. 

119  IT.  8.  280-285,  30  L.  Ed.  893,  7  Sup.  Ct  206^  HAMILTON  T.  VIOKSBUBa 
ETC.  RY.  CO. 

Power  to  construct  railroad  IndudeB  power  to  bridge  navigable  streams, 
in  absence  of  congressional  regulations. 

Approved  in  Kansas  City  etc.  R.  B.  Co.  y.  Wiygul,  82  Miss.  225,  231, 
61  L.  B.  A.  578,  33  South.  965,  967,  railroad  authorized  by  State  to 
bridge  navigable  river  may  make  necessary  repairs;  Southern  R.  Co.  v. 
Ferguson,  105  Tenn.  558,  59  S.  W.  345,  holding  authority  conferred  on 
railroad  by  charter  to  ''build  bridges"  does  not  give  right  to  obstruct 
navigable  streams  by  permanent  bridges;  Gulf  etc.  Ry.  Co.  v.  Meadows, 
56  Tex.  Civ.  135,  120  S.  W.  523,  holding  railroad  liable  for  damage 
caused  by  unauthorized  construction  of  temporary  bridge ;  Northern  Pac. 
Ry.  Co.  V.  S.  E.  Slade  Lumber  Co.,  61  Wash.  202,  84  K  B.  A.  (N.  S.) ' 
423,  112  Pac.  243,  holding  owner  of  tide-lands,  constructing  wharf  on 
property,  could  not  be  enjoined  in  its  use,  unless  proper  compensation 
were  made;  State  v.  Superior  Court,  58  Wash.  571, 109  Pac.  341,  uphold- 
ing right  of  company  to  construct  boom  for  use  in  sorting  logs ;  Willam- 
ette etc.  Bridge  Co.  v.  Hatch,  125  U.  S.  9,  10,  11,  81  L.  Ed.  682,  638,  8 
Sup.  Ct.  815,  816,  holding  obstruction  of  stream  by  bridge  an  offense 
only  against  State  laws,  in  absence  of  Federal  statute;  Stockton  v. 
Powell,  29  Fla.  45,  15  L.  B.  A.  48,  10  South.  693,  holding  State  may 
authorize  county  to  improve  river  navigation;  Adams  v.  Ulmer,  91,  Me. 
53,  54,  39  Atl.  350,  holding  State  can  authorize  construction  of  bridge 
over  navigable  water;  dissenting  opinion  in  Bowman  v.  Chicago  etc.  Ry. 
Co.,  125  U.  S.  522,  81  L.  Ed.  720,  8  Sup.  Ct.  713,  majority  holding  inter- 
state commerce  must  be  left  free,  in  absence  of  Federal  regulation; 
United  States  v.  North  Bloomfield  etc.  Min.  Co.,  53  Fed.  627,  and  State 
V.  Fulker,  43  Kan.  247,  7  L.  R.  A.  187,  22  Pac.  1024,  arguendo. 

Distinguished  in  New  York  etc.  R.  Co.  v.  Piscataqua  Nav.  Co.,  108 
Fed.  95,  47  C.  C.  A.  225,  holding  where  owner  of  bridge  over  navigable 
channel  negligently  permitted  draw  to  improperly  obstruct  channel, 
owner  of  sea-going  vessels,  which  before  had  sailed  with  cargoes  for 
points  above  bridge,  and  of  vessel  above  bridge,  may,  if  vessels  were 
prevented  by  obstruction  from  passing  up  and  down  channel,  sue  in 
admiralty  for  demurrage. 
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Constitutionality    of    State   regulations    of   interstate    commerce. 
Note,  27  Am.  St.  Rep.  564. 

Bridge  bnllt  under  implied  power  must  be  kept  safe  and  must  not 
interfere  unnecessarily  wltb  navigation. 

Approved  in  Rogers  Sand  Co.  v.  Pittsburg  etc.  Ry.  Co.,  139  Fed.  8,  9, 
10,  11,  71  C.  C.  A.  419,  following  rule ;  State  v.  Columbia  Water  Power 
Co.,  90  S.  C.  574,  74  S.  E.  28,  holding  court  ordering  removal  of  obstruc- 
tion in  navigable  canal  may  extend  time  for  such  removal ;  Egan  v.  Hart, 
45  La.  Ann.  1363,  14  South.  246,  holding  State  may  construct  levees  and 
close  bayou  where  necessary;  Milwaukee  St.  Ry.  Co.  v.  Adlam,  85  Wis. 
150,  55  N.  W.  183,  enjoining  contractors  repaving  street  from  unneces- 
sary interference  with  street  railroad. 

Right  to  obstruct  or  destroy  navigation  rights.    Note,  59  L.  R.  A. 
67. 

Act  admitting  Iioulsiana  did  not  prevent  State  from  authorizing  bridges. 
Approved  in  Manigault  v.  Springs,  199  U.  S.  479,  50  L.  Ed.  278,  26 
Sup.  Ct.  127,  State  constitutional  provision  that  all  navigable  waters 
shall  remain  public  highways  does  not  prevent  legislature  from  author- 
izing dam  to  drain  lowlands;  Huse  v.  Glover,  119  U.  S.  548,  80  L.  Ed. 
490,  7  Sup.  Ct.  315,  holding  provision  for  freedom  of  rivers  does  not  pre- 
vent State  from  improving  them  and  charging  toll. 

Effect  of  ordinance  of  1787  on  States  carved  out  of  northwest  terri- 
tory.   Note,  Ann.  Gas.  1915D,  958. 

Temporary  obstruction  to  navigation  caused  by  delay  in  construction 
is  damnum  absque  injuria. 

Approved  in  Dehon  v.  Lafourche  Basin  Levee  Board,  110  La.  781,  34 
South.  775,  upholding  building  of  dam  and  locks  in  Bayou  Lafourche; 
Frost  V.  Washington  County  R.  R.  Co.,  96  Me.  87,  51  Atl.  809,  holding 
fact  that  building  and  maintenance  of  trestle  and  consequent  closing  of 
channel  by  railroad,  under  authority  of  legislature  and  Congress,  has 
seriously  damfiged  business  and  selling  value  of  property  of  plaintifiE 
does  not  entitle  him  to  compensation  from  railroad;  Green  etc.  Nav. 
Co.  V.  Chesapeake  etc.  Ry.  Co.,  88  Ky.  8,  2  L.  R.  A.  548,  10  S.  W.  8,  and 
Central  Trust  Co.  v.  Wabash  etc.  Ry.  Co.,  32  Fed.  568,  both  refusing 
recovery  for  damage  caused  by  necessary  bridge  repairing;  Rhea  v.  New- 
port etc.  Ry.  Co.,  50  Fed.  20,  23,  applying  rule;  J.  S.  Keator  Lumber 
Co.  V.  St.  Croix  Boom  Co.,  72  Wis.  85,  7  Am.  St.  Rep.  850,  38  N.  W.  537, 
holding  boom  company  not  liable  for  obstruction  by  unusual  log  jam. 

Distinguished  in  Pharr  v.  Morgan's  etc.  S.  S.  Co.,  115  La.  143,  38 
South.  945,  where  railroad  drawbridge  broken  by  negligence  of  railroad 
and  navigable  channel  closed  by  piling  put  in  to  repair  it,  original  break- 
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ing  is  primary  cause  of  injury  caused  by  obstruction  of  channel;  Dela- 
ware etc.  Ry.  Co.  v.  Mehrhof  Bros,  Co.,  53  N.  J.  L.  209,  23  Atl..!?!,  hold- 
ing railroad  liable  where  bridge  repair  was  delayed  beyond  time  allowed 
by  statute. 

119  T7.  S.  286-296,  30  L.  Ed.  321,  7  Sup.  Ot.  1373,  SCHMIDT  v.  COBB. 
Decree  remanding  cause  to  State  court  affirmed  by  divided  court. 
Cited  in  Wagner  v.  Drake,  31  Fed.  855,  Iowa  v.  Chicago  etc.  Ry.  Co., 
37  Fed.  602,  8  L.  R.  A.  558,  and  Carleton  v.  Rugg,  149  Mass.  561,  562, 
5  L.  R.  A.  198,  22  N.  E.  59,  all  arguendo. 

Right  to  jury  trial  as  to  existence  of  and  damages  for  nuisance. 
Note,  3  Ann.  Oas,  1044. 

Removal  of  criminal  causes  into  Federal  courts  from  State  or  other 
Federal  courts.    Note,  53  L.  B.  A.  673. 

Miscellaneous.  Cited  in  State  v.  J.  W.  Kelly  &  Co.,  123  Tenn.  565, 
133  S.  W.  1013,  holding  purchase  of  liquor  made  by  one  in  New  York  of 
company  in  Tennessee  is  interstate  commerce  transaction. 

119  IT.  8.  296,  30  L.  Ed.  323,  7  Sup.  Ct.  209,  0'MALI.EY  V.  FABUBY. 
Decree  remanding  cause  to  State  court  affirmed  by  divided  court. 
Cited  in  Wagner  v.  Drake,  31  Fed.  855,  arguendo. 

119  H.  S.  296-311,  30  L.  Ed.  363,  7  Sup.  Ct.  1373,  NEW  YORK  ETC.  BY. 
CO.  V.  NICEALa 

Preferred  stockholders  have  right  to  dividends  only  when  Mich  have 
heen,  or  ought  to  be,  declared. 

Approved  in  National  Electric  Signaling  Co.  v.  Fessenden,  207  Fed. 
921, 125  C.  C.  A.  363,  holding  owners  of  preferred  stock  are  not  creditors 
of  corporation;  Gadd  v.  Equitable  Life  Assur.  Soc,  97  Fed.  835,  holding 
where  tontine  policy  provided  that  all  surplus  derived  from  policies  of 
same  class  as  should  not  be  in  force  at  date  of  completion  of  dividend, 
period  should  be.  apportioned  among  those  completing  such  period,  and 
that  holder  might  withdraw  in  cash  surplus  apportioned  by  society  to 
such  policy,  action  of  society  in  apportioning  surplus  not  reviewable  in 
absence  of  fraud ;  Burk  v.  Ottawa  Gas  &  Electric  Co.,  87  Kan.  16,  Ann. 
Cas.  1913D,  772,  123  Pac.  861,  holding  where  profits  were  necessary  to 
be  used  in  extension  of  business,  preferred  stockholders  had  no  right  to 
dividend;  Mercantile  Trust  Co.  v.  Baltimore  etc.  Ry.  Co.,  82  Fed.  370, 
holding  preferred  stockholders  not  entitled  to  dividends  in  preference 
to  payment  of  interest  on  mortgage;  McLean  v.  Plate-Glass  Co.,  159 
Pa.  St.  119,  28  Atl.  213,  refusing  to  compel  directors  to  declare  divi- 
dends, where  they  were  properly  withheld;  Mackintosh  v.  Flint  etc.  Ry. 
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Co.,  34  Fed.  600,  and  Wells  v.  Green  Bay  ete.  Canal  Co.,  90  Wis.  451,  64 
N.  W.  72,  argaendo. 

Right  of  holder  of  preferred  stock  to  cumalative  dividends.    Note, 
6  Ann.  Gas.  217. 

Preferred,  guaranteed  and  interest-bearing  stock.    Note,  27  L.  B.  A. 
148. 

Directors  deteormlne,  in  first  instance,  whether  dividends  should  be  de- 
clared.     • 

Approved  in  Union  Pac.  R.  Co.  v.  Frank,  226  Fed,  921,  and  Wilson  v. 
American  Ice  Co.,  206  Fed.  738,  741,  742,  both  holding  complaint  to 
compel  declaration  of  dividend  must  allege  that  there  is  a  profit,  that 
same  is  not  necessary  to  carry  on  business  and  that  directors  have  re- 
fused a  demand  to  declare  dividend;  Rollins  v.  Denver  Club,  43  Colo. 
354, 18  L.  R.  A.  (N.  S.)  738,  96  Pac.  190,  holding  directors  of  social  club 
had  right  to  determine  when  sufficient  surplus  existed  to  pay  ofiE  money 
borrowed  for  building  fund ;  Fricke  v.  Angemeier,  63  Ind»  App.  148, 101 
N.  E.  332,  holding  ''profit"  means  surplus  left  after  paying  every  ex- 
pense ;  Posner  v.  Southern  Exhaust  etc.  Pipe  Co.,  109  La.  666,  33  South. 
644,  refusing  to  appoint  receiver  for  corporation  where  directors  did  not 
misapply  funds;  Quinn  v.  Safe-Deposit  etc.  Co.  of  Baltimore,* 93  Md. 
298,  48  Atl.  838,  holding  where  testamentary  trustee  directed  to  pay 
net  income  to  children  and  divide  principal  among  certain  remainder- 
men after  their  death,  and  part  of  estate  consisted  of  shares  in  corpo- 
ration which  had  in'dorsed  mortgage  bonds,  and  had  amassed  sinking 
fund  for  purpose  of  paying  bonds,  where  bonds  were  paid  by  mortgagor, 
resolution  distributing  sinking  fund  as  dividends  made  such  dividend 
part  of  income;  Figge  v.  Bergenthal,  130  Wis.  626,  109  N.  W.  592,  hold- 
ing court  will  not  set  aside  purchase  made  by  corporation  manager  of 
his  wife,  where  there  is  no  apparent  fraud ;  Gibbons  v.  Mahon,  136  U.  S. 
558,  84  L.  Ed.  527,  10  Sup.  Ct.  1058,  holding  directors  can  invest  earn- 
ings in  permanent  improvements;  Mobile  etc.  Ry.  Co.  v.  Tennessee,  153 
U.  S.  497,  38  L.  Ed.  797, 14  Sup.  Ct.  972,  holding  dividends  payable  only 
out  of  net  earnings ;  McLean  v.  Plate-Glass  Co.,  159  Pa.  St.  118, 2&  Atl. 
212,  and  Field  v.  Lamson  etc.  Mfg.  Co.,  162  Mass.  396,  27  L.  R.  A.  158» 
38  N.  E.  1129,  both  refusing  recovery  of  dividends  where  directors  prop* 
erly  refused  to  declare  them ;  Southern  Pac.  Ry.  Co.  v.  Railway  Commrs., 
78  Fed.  266,  arguendo. 

Judgments  against  trustees — Conclusiveness  against  beneficiaries. 
Note,  73  Am.  St  Bep.  230,  233. 

Removal  of  criminal  causes  into  Federal  courts  from  State  or  other 
Federal  courts.    Note,  58  L.  R.  A.  578. 
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Miscellaneous.  Cited  in  State  v.  Illinois  Cent.  B.  Co.,  246  111.  267, 
92  N.  E.  846,  allowing  accounting  against  Illinois  Central  Railroad  Com- 
pany for  purpose  of  taxation. 

119  IT.  S.  312-322,.  30  I..  Ed.  416,  7  &op.  Ot  219,  WOOD  T.  FOBT  WAYNE. 

Work  done  pursuant  to  alteration  of  plans  doee  not  require  order  of 
engineer  for  compensation. 

Approved  in  The  Sappho,  94  Fed.  650,  36  C.  C.  A.  395,  holding  re- 
quirement of  officer's  order  for  doing  extra  work  on  vessel  waived  where 
nature  of  repairs  was  changed. 

Building  contracts — Stipulation  that  alterations  or  extras  must  be 
ordered  in  writing.    Note,  48  L.  B.  A.  (N.  S.)  670,  696. 

Bule  for  compensation  of  work,  rendered  necessary  by  material  cbange 
in  plans,  stated. 

Approved  in  Board  of  Directors  of  Plum  Bayou  Levee  District  v. 
Roach,  174  Fed.  953,  99  C.  C.  A.  453,  holding  where  change  in  alignment 
of  levee  was  made  so  as  to  carry  it  along  swampy  land  instead  of  dry 
land,  contractor  could  demand  extra  compensation;  Kilby  Mfg.  Co.  v. 
Hinchman-Renton  Fire  Proofing  Co.,  132  Fed.  961,  66  C.  C.  A.  67,  deter- 
mining question  of  estoppel  from  enforcing  provisions  of  building  con- 
tract with  reference  to  extras;  Wyandotte  etc.  Ry.  Co.  v.  Eling  Bridge 
Co.,  100  Fed.  206,  40  C.  C.  A.  325,  holding  provision  in  building  con- 
tract that  no  extra  work  or  changes  made  in  plans,  and  no  charge  for 
extra  work  or  materials  made,  unless  agreed  to  in  writing,  does  not  de- 
prive contractor  of  right  of  recovery  for  additional  material  or  labor 
furnished  outside  of  contract  at  request  of  other  party,  though  not  made 
in  writing;  Roemheld  v.  City  of  Chicago,  231  HI.  472,  83  N.  E.  293,  allow- 
ing contractor  to  recover  extra  compensation  for  extra  work  done  for 
city;  Cleveland  etc.  Ry.  Co.  v.  Moore,  170  Ind.  340,  363,  82  N.  E.  56,  64, 
discussing  right  of  contractor  to  claim  compensation  for  radical  de- 
parture from  original'  contract ;  Merritt  v.  Peninsular  Construction  Co., 
91  Md.  466,  46  Atl.  1015,  holding  under  written  contract  for  construc- 
tion of  railroad  according  to  certain  plans,  providing  that  no  claim  for 
extra  work  shall  be  allowed  unless  work  done  in  pursuance  of  written 
order  from  engineer,  contractor  not  allowed  extra  work  of  any  kind 
done  in  construction  of  road;  Carson  v.  City  of  Dawson,  129  Minn.  458, 
152  N.  W.  844,  allowing  contractor  to  recover  for  extra  work  on  city 
contract  even  though  no  written  order  was  given;  Costa  v.  Cranford 
Tp.,  75  N.  J.  L.  545,  546,  68  Atl.  161,  162,  holding  contractor  construct- 
ing sewer  was  not  entitled  to  extra  compensation  on  account  of  change 
of  route  through  rocky  land ;  Fuccy  v.  Coal  etc.  Ry.  Co.,  75  W.  Va.  139, 
83  S.  E.  303,  allowing  extra  compensation  for  extra  work  performed  in 
mn— 43 
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construction  of  railroad;  Merchants'  Exchange  v.  Butler,  3  Tex.  App. 
Civ.  378,  holding  extra  work,  due  to'  material  change  of  plans  of  build- 
ing, not  payable  at  rate  agreed  for  minor  changes. 

Distinguished  in  Mobile  v.  Shea,  127  Fed.  529,  62  C.  C.  A.  319,  holding 
where  contract  for  sewer*  system  in  accordance  with  plans  provided  that 
all  estimates  for  work  and  materials  should  be  made  by  engineer  and 
that  his  decision  should  be  conclusive  and  final,  decision  of  engineer  was 
conclusive,  though  plans  in  some  instances  departed  from;  Abercrombie 
v.  Vandiver,  126  Ala.  631,  28  South.  496,  holding  where  contract  pro- 
vided that  no  claim  for  extra  work  would  be  considered  except  made 
in  writing  to  engineer  within  one  month  after  such  work  done,  fact  that 
extra  work  done  at  request  of  other  party  does  not  excuse  making  of 
claim  as  required  by  contract;  Allen  v.  Melrose,  184  Mass.  5,  67  N.  E. 
1062,  where  sewer  contract  fixes  price  for  excavations  to  greater  depth 
than  required  by  profiles,  alteration  by  lowering  grade  one  foot  at  out- 
let is  not  such  radical  change  as  to  entitle  contractor  to  extra  compensa- 
tion ;  Headley  v.  Cavileer,  82  N.  J.  L.  638,  48  L.  R.  A.  (N.  S.)  564,  82 
Atl.  910,  holding  where  owner  and  contractor  orally  agree  on  extra  com- 
pensation for  extra  work,  they  will  be  deemed  to  have  waived  provision 
in  contract  requiring  extra  work  to  be  based  on  written  order. 

119  U.  S.  322-326,  30  Ii.  Ed.  392,  7  Snp.  Ot.  217,  CLABE  ▼.  WOOSTES. 

Wliere  patent  has  but  few  days  to  nm,  court  may,  In  cUscretioxi,  enter- 
tain Bult  to  enjoin  infringement. 

-Approved  in  Huntington  Dry  Pulverizing  Co.  v.  Virginia  etc.  Chemical 
Co.,  130  Fed.  560,  following  rule;  Miller  v.  Schwamer,  130  Fed.  563, 
denying  equity  jurisdiction  over  infringement  suit  where  process  not 
issued  till  six  days  prior  to  expiration  of  patent  and  returnable  there- 
after and  no  preliminary  injunction  asked;  Beedle  v.  Bennett,  122  U.  S. 
76,  30  L.  Ed.  1076,  7  Sup.  Ct.  1092,  holding  jurisdiction  of  court  not  de- 
feated by  expiration  of  patent  before  final  decree;  Kittle  v.  De  Graaf, 
30  Fed.  689,  Kittle  t.  Rogers,  33  Fed.  50,  and  Keyes  v.  Eureka  Min.  Co., 
158  U.  S.  154,  39  L.  Ed.  931, 15  Sup.  Ct.  773,  all  applying  rule.  ' 

Distinguished  in  Overweight  etc.  Elevator  Co.  v..  Standard  etc.  Mfg. 
Co.,  96  Fed.  232,  and  American  Cable  Ry.  Co.  v.  Chicago  City  Ry.  Co., 
41  Fed.  522,  both  dismissing  bill  for  infringement  of  patent  which  ex- 
pired between  service  and  return  day;  Bragg  Mfg.  Co.  v.  Hartford,  56 
Fed.  293,  holding  bill  demurrable  where  injunction  could  not  be  obtained 
before  expiration  of  patent. 

Power  of  equity,  upon  enjoining  unfair  competition  or  infringement 
of  trademark,  etc.,  to  require  pa3nQient  of  damages  sustained  by 
complainant,  as  distinguished  from  profits  realized  by  defendant. 
Note,  21  L.  B.  A.  (N.  S.)  527. 
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Right  to  injunction  or  damages  in  an  action  for  infringement  of 
patent.    Note,  20  E.  B.  0.  854,  856. 

Expiration  pending  eqtnlty  suit  vill  not  prerent  granting  of  incidental 

relief,  svLch  as  accounting. 

Approved  in  Busch  v.  Jones,  184  U.  S.  600,  46  L.  Ed.  710,  22  Sup.  Ct. 
512,  holding  equity  jurisdiction  over  infringement  suit  not  defeated  be- 
cause, since  contract  between  patentee  and  coplaintifE  conveyed  only 
patent  rights  to  machine  and  not  process  claimed  in  patent,  court  could 
not  order  injunction  against  defendant  who  was  mere  user  of  machine; 

,  Motion  Picture  Patents  Co.  v.  Centaur  Film  Co.,  217  Fed.  250,  251,  hold- 

^ing  equity  may  entertain  suit  filed  two  days  before  expiration,  where 
number  of  patented  articles  are  in  hands  of  infringer;  W.  W.  Sly  Mfg. 
Co.  V.  Central  Iron  Works,  201  Fed.  685, 120  C.  C.  A.  264,  holding  where 
bill  filed  for  joint  infringement  of  two  patents  is  void  as  to  one  on 
account  of  short  time  before  expiration,  court  mfey  nevertheless  enter- 
tain jurisdiction  over  other  one ;  Tompkins  v.  International  Paper  Co., 
183  Fed.  774,  106  C.  C.  A.  529,  allowing  bill  for  accounting  filed  day 
before  expiration  of  patent;  American  Sulphite  Pulp  Co.  v.  Crown- 
Columbia  Pulp  etc.  Co.,  169  Fed.  142,  holding  court  of  equity  may  grant 
injunction  even  though  patent  has  only  forty-eight  days  to  run;  Car- 
negie Steel  Co.  v.  Colorado  Fuel  &  Iron  Co.,  165  Fed.  198,  199,  91 
C.  C.  A.  229,  holding  equity  can  award  an  accounting  even  though  no 
injunction  was  granted;  Thomson-Houston  Elec.  Co.  v.  Electrose  Mfg. 
Co.,  155  Fed.  545,  holding  where  bill  is  to  restrain  infringement  of  num- 
ber of  patents,  equity  will  assume  jurisdiction  even  though  adequate 

*  remedy  at  law  exists  as  to  same ;  Deere  &  Webber  Co.  v.  Dowagiac  Mfg. 
Co.,  153  Fed.  180,  82  C.  C.  A.  351,  allowing  damages  for  infringement 
of  Hoyt  patent  No.  446,230  for  grain  drill ;  United  States  Mitis  Co.  v. 
Detroit  Steel  etc.  Spring  Co.,  122  Fed.  866,  59  C.  C.  A.  589,  upholding 
equity  jurisdiction  of  suit  for  infringement  where  both  temporary  and 
permanent  injunction  prayed  for  and  answer  to  bill  due  more  than 
month  prior  to  expiration  of  patent,  though  no  motion  for  preliminary 
injunction  made ;  Barrett  v.  Twin  City  Power  Co.,  118  Fed.  865,  uphold- 
ing equitable  jurisdiction  over  suit  for  appointment  of  receiver  to  com- 
plete purchase  of  options  on  lands;  Chinriock  v.  Paterson  etc.  Tel.  Co., 
112  Fed.  532,  50  C.  C.  A.  384,  and  Bradner  Adjustable  Hanger  Co.  v. 
Waterbury  etc.  Co.,  106  Fed.  735,  both  holding  expiration  of  patent 
soon  after  suit  does  not  deprive  equity  of  jurisdiction  to  restrain  in- 
fringement; Busch  V.  Jones,  16  App.  D.  C.  31,  holding  expiration  of 
patent  pending  litigation  will  not  defeat  right  of  court  to  decree  ac- 
counting for  infringement;  State  v.  Sunapee  Dam  Co.,  72  N.  H.  123,  55 
Atl.  904,  where  appellate  court,  in  suit  to  restrain  dam  owner  from 
operating  it  so  as  to  injure  other  shore  owners,  held  allegations  of  nni- 
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sance  made  in  good  faith,  denial  of  injunction  does  not  oust  equity 
cpurt  of  power  to  ascertain  damages ;  Richi  v.  Chattanooga  Brewing  Co., 
105  Tenn.  663,  58  S.  W.  646,  holding  equity  will  in  suit  to  abate  nuisance 
ascertain  and  award  damages  sustained  by  reason  of  such  nuisance; 
dissenting  opinion  in  Lewis  Pub.  Co.  v.  Wyman,  182  Fed.  22,  104 
C.  C.  A.  453,  majority  holding  suit  to  compel  postmaster  to  admit  pub- 
lication to  mails  will  be  dismissed  where  pending  litigation  department 
authorizes  its  admission;  dissenting  opinion  in  McNulty  v.  Mt.  Morris 
Electric  Light  Co.,  172  N.  Y.  418,  65  N.  E.  198,  majority  holding  where 
action  by  lessee  to  restrain  nuisance  to  which  has  been  joined  legal  claim 
for  damages  is  by  expiration  of  lease  and  vacation  of  premises  prior  to 
trial  shorn  of  equitable  features,  leaving  nothing  but  claim  for  damages,  • 
defendant  is  entitled  to  trial  by  jury;  Gilmore  v.  Anderson,  38  Fed. 
848,  holding  cessation  of  infringement  does  not  deprive  complainant  of 
equitable  relief;  Winchester  Repeating  Arms  Co.  v.  American  Buckle 
etc.  Co.,  54  Fed.  711,  maintaining  bill,  although  defendant  has  sold  his 
infringing  patents;  Reedy  v.  Western  Electric  Co.,  83  Fed.  711,  28 
C.  C.  A.  27,  and  Ross  v.  Ft.  Wayne,  63  Fed.  468, 11  C.  C.  A.  288  (revers- 
ing 58  Fed.  408),  both  awarding  damages  after  expiration  of  patent; 
Reay  v.  Berlin  &  Jones  Elevator  Co.,  24  Blatchf .  279,  30  Fed.  449,  Head 
V.  Porter,  70  Fed.  499,  and  Griswold  v.  Hiltoon,  87  Fed.  257,  all 
arguendo. 

Distinguished  in  McNulty  v.  Mt.  Morris  Electric  Light  Co.,  172  N.  Y. 
415,  65  N.  E.  197,  holding  where  action  by  lessee  to  restrain  nuisance  to 
which  has  been  joined  claim  for  damages  is  by  expiration  of  lease  and 
vacation  of  premises  shorn  of  equitable  features,  defendant  is  entitled  to 
jury  trial ;  Creamer  v.  Bowers,  30  Fed.  187,  refusing  account  of  profits  on 
patent  expired  before  filing  of  bill. 

Bill  will  he  dlBmissed  wliere  party  alleges  groimd  for  equitable  relief 
and  fails  to  sustain  It. 

Approved  in  Snead  v.  Scheble,  175  Fed.  574,  99  C.  C.  A.  578,  holding 
where  owners  of  patent  assigned  same  to  corporation,  they  could  not 
later  sne  for  its  infringement;  McDonald  v.  Miller,  84  Fed.  345,  Truman 
V.  Holmes,  87  Fed.  744,  31  C.  C.  A.  215,  and  Germain  v.  Wilgus,  67  Fed. 
600,  14  C.  C.  A.  561,  all  dismissing  bills  for  infringements  of  patents 
which  show  no  ground  for  equitable  relief;  Woodmanse  etc.  Mfg.  Co.  v. 
Williams,  68  Fed.  493,  15  C.  C.  A.  520,  dismissing  bill  for  infringement 
of  patent  on  ground  of  laches ;  Alger  v.  Anderson,  92  Fed.  710.  dismiss- 
ing  bill  to  rescind  sale  of  land  where  legal  remedy  was  adequate. 

Distinguished  in  Qoldschmidt  Thermit  Co.  v.  Primes  Chemical  Co., 
216  Fed.  383,  refusing  to  dismiss  bill  where  adequate  remedy  at  law 
existed ;  Diamond  Stone-Sawing  Mach.  Co.  v.  Sens,  159  Fed.  498,  hold- 
ing equity  is  without  jurisdiction  to  hear  suit  for  infringement  insti- 
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tuted  thirteen  days  before  expiration;  Johnson  v.  Foos  Mfg.  Co.,  141 
Fed.  75;  72  C.  C.  A.  105,  fact  that  defendant  in  infringement  suit  has 
made  and  sold  but  one  machine  and  that  pending  suit  purchaser  was 
.  licensed  by  complainant  is  not  ground  for  denying  injunction.  • 

Beissoe  is  prima  fade  Talld,  and  unsupported  allegations  of  invalidity 
cannot  affect  it. 

Distinguished  in  Chicago  Ry.  Equipment  Co.  ▼.  Perry  Side  Bearing 
Co.,  170  Fed.  971,  refusing  to  sustain  Wand's  reissue  patent  No.  11,611 
on  account  of  being  broader  than  original. 

Established  license  fees  are  best  measure  of  damages^  though  expense 
and  trouble  may  be  allowed. 

Approved  in  Fox  v.  Knickerbocker  Eng.  Co.,  158  Fed.  427,  approving 
principle  in  suit  for  infringement  of 'engraving,  machine;  Nelson  v. 
J.  H.  Winchell  &  Co.,  203  Mass.  89,  23  L.  B.  A.  (N.  S.)  1150,  89  N.  E. 
186,  holding  damages  for  infringement  of  trademark  may  be  based  on 
profits;  Bates  v.  St.  Johnsbury  etc.  R.  Co.,  32  Fed.  628,  Cary  v.  Lovell 
Mfg.  Co.,  37  Fed.  656,  and  Cassidy  v.  Hunt,  75  Fed.  1015,  all  applying 
rule;  In  re  Boston  etc.  Iron  Works,  29  Fed.  785,  arguendo* 

Lost  profits  by  infringement  of  patents,  copyrights  or  trademarks 
as  damages.    Note,  51  L.  B.  A.  818. 

Miscellaneous.  Cited  in  Dowagiac  Mfg.  Co.  v.  Minnesota  Moline 
Plow  Co.,  235  U.  S.  648,  59  L.  Ed.  404,  35  Sup.  Ct.  221,  holding  lost 
sales  m  suit  for  infringement  cannot  be  based  on  number  of  sales  made 
by  infringer  unless  it  can  be  shown  patentee  would  have  made  those 
sales. 

119  ty.  S.  327-334,  30  I..  Ed.  408,  7  Sup.  Ot.  176,  McCBEEBT  T.  RASKEUi. 

XTnder  act  to  quiet  California  titles,  survey,  after  ten  months'  delay, 
subjects  land  to  pre-emption. 

Cited  in  Wells  County  v.  McHenry,  7  N.  D.  251,  74  N.  W.  242, 
arguendo. 

As  between  settler  and  State,  first  commencing  proceedings,  followed 
np  to  final  act,  prevails. 

Approved  in  Waldron  v.  United  States,  143  Fed.  418,  applying  rule 
in  determining  rights  of  Indian  allottee  under  25  Stat.  892,  c.  405,  ced- 
ing QreiEtt  Sioux  reservation. 

List  of  lands  to  Oalif  omia  tn  Uen  of  lands  covered  by  Mexican  grant 
was  as  effective  as  patent. 

Approved  in  Buena  Vista  Petroleum  Co.  v.  Tulare  Oil  etc.  Co.,  67 
Fed.  228,  holding  listing  of  lands  to  State  conclusive  that  they  were 
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ing  new  service  of  summons  is  not  required  on  amendment;  Thompson 
V.  Automatic  Fire  Protection  Co.,  151  Fed.  946,  allowing  amendment 
to  show  jurisdictional  amount  involved;  Denny  v.  Pironi,  141  U.  S. 
124,  85  L.  Ed.  658,  II  Sup.  Ct.  967,  reversing  case  where  citizenship 
does  not  appear  in  record;  Simon  v.  House,  46  Fed.  318,  dismissing  suit 
where  jurisdictional  amount  is  not  involved. 

Distinguished  in  Ex  parte  Mansfield,  11  App.  D.  C.  563,  holding  court 
cannot  allow  amendment  so  as  to  state  different  cause  of  action. 

119  U.  8.  348-347,  SO  I..  Ed.  420,  7  Blip.  Ot.  231,  OOIT  ▼.  KOBTH  OABO- 
UNA  GOLD  AMALPAMATINO  CO. 

THiid  party  cannot  complain  of  bona  fide  exchange  of  property  of 
stock,  anthoilBed  by  charter. 

Approved  in  Northern  Bank  &  Trust  Co.  v.  Day,  83  Wash.  297,  145 
Pac.  183,  allowing  increase  of  stock  where  assets  exceeded  debts;  Grant 
V.  East  etc.  Ry.,  54  Fed.  576,  4  C.  C.  A.  511,  Northwestern  etc.  Ins.  Co. 
V.  Cotton  Exch.  Real  Estate  Co.,  70  Fed.  157,  Coffin  v.  Ransdell,  110 
Ind.  424,  11  N.  E.  23,  Penfield  v.  Dawson  Town  &  Gas  Co.,  57  Neb. 
235,  77  N.  W.  673,  Bickley  v.  Schlag,  46  N.  J.  Eq.  536,  20  Atl.  251, 
Kelley  v.  Fletcher,  94  Tenn.  9,  28  S.  W.  1101,  and  Ft.  Madison  Bank 
V.  Alden,  129  U.  S.  378,  82  K  Ed.  727,  9  Sup.  Ct.  334,  all  holding  stock- 
holder not  liable  to  creditor  on  stock  paid  for  in  land  bona  fide. 

Effect  on  right  against  holder  of  creditor's  knowledge  of  improperly 
issuing  stock  as  fully  paid.    Note,  8  K  B.  A.  (N.  S.)  272. 

Balance  of  caiOi  subscription  unpaid  may  be  sequeetered  in  equity  for 
benefit  of  creditors. 

Approved  in  Camden  v.  Stuart,  144  U.  S.  118,  86  L.  Ed.  868,  12  Sup. 
Ct.  590,  Preston  v.  Cincinnati  etc.  Ry.  Co.,  36  Fed.  56.  57,  1  L.  B.  A. 
142,  143,  Rickerson  Roller  Mill  Co.  v.  Farrell  Foundry  &  Mach.  Co.,  75 
Fed.  559,  23  C.  C.  A.  302,  and  Van  Cleve  v.  Berkey,  143  Mo.  121,  42 
L.  R.  A.  599,  44  S.  W.  746,  all  applying  rule;  Carter  v.  Union  Printing 
Co.,  54  Ark.  581,  16  S.  W.  581,  enforcing  stockholder's  liability  not- 
withstanding voluntary  release  of  subscription  by  insolvent  company; 
Hospes  V.  Northwestern  etc.  Car  Co.,  48  Minn.  196,  31  Am.  St.  Bep. 
646,  15  K  B.  A.  474,  50  N.  W.  1121,  enforcing  liability  of  holders  of 
"bonus"  stock. 

Distinguished  in  Handley  v.  Stutz,  139  U.  S.  432,  86  L.  Ed.  286,  11 
Sup.  Ct.  535  (reversing  41  Fed.  548,  550),  holding  no  liability  on  in- 
creased stock,  purchased  in  open  market  for  less  than  par;  First  Nat. 
Bank  v.  Gnstin  etc.  Min.  Co.,  42  Minn.  334,  18  Am.  St.  Bep.  616,  6 
L.  B.  A.  680,  44  N.  W.  201,  holding  shareholders  not  liable  to  creditors 
with  knowledge  that  4tock  was  fictitiously  issued  as  paid-up. 
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Where  property  is  given  in  fall  payment,  creditors  can  call  on  stock- 
bolders  only  in  case  of  ftand. 

Approved  in  Easton  Nat.  Bank  v.  American  Brick  etc.  Co.,  69  N.  J, 
Eq.  329,  60  Atl.  65,  following  rule;  Babbitt  v.  Read,  215  Fed.  408,  hold- 
ing stockholder  being  sued  on  subscription  has  burden  of  proving  that 
creditor  knew  of  amount  of  money  paid  for  capital  stock;  In  re  L.  M. 
Alleman  Hardware  Co.,  172  Fed.  613,  614,  setting  aside  sale  of  partner- 
ship assets  to  corporation  where  price  was  exorbitant;  McBride  v.  Far- 
rington,  131  Fed.  803,  804,  where  corporation's  creditor  rendered  ser- 
vices without  relying  on  fact  that  stock  was  fully  paid,  he  could  not 
enforce  stockholder's  liability  on  ground  that  stock  subscription  paid 
in  property  at  excessive  valuation ;  Great  Western  Min.  etc.  Co.  v.  Harris, 
128  Fed.  329,  63  C.  C.  A.  51,  holding  neither  corporation  nor  receiver 
suing  in  its  name  and  behalf  can  maintaiil  suit  to  set  aside  contract 
made  between  corporation  and  all  its  stockholders ;  Taylor  v.  Cummings, 
127  Fed.  109,  62  C.  C.  A.  108,  holding  where  members  of  firm  organized 
corporation  to  continue  in  business  and  adopted  bookkeeper's  valuation 
of  assets,  fact  that  by  reason  of  errors  in  bookkeeper's  statement  there 
was  material  overvaluation  did  not  render  stockholders,  receiving  stock 
for  their  interest  in  firm  as  fully  paid,  liable  to  creditor  for  difference 
between  actual  value  of  property  and  nominal  value  of  stock ;  Cunning- 
ham V.  Holley,  Mason,  Marks  &  Co.,  121  Fed.  721,  58  C.  C.  A.  140, 
holding  where  on  organization  of  corporation  by  mutual  agreement,  full 
paid  stock  was  issued  to  incorporators  in  payment  for  property  trans- 
ferred by  them  to  corporation,  one  of  incorporators  cannot,  on  becoming 
creditor,  assert  its  invalidity  for  purpose  of  holding  other  stockholders 
liable  for  unpaid  subscriptions  on  ground  that  property  was  not  equal 
in  value  to  par  value  of  stock;  Speer  v.  Bordeleau,  20  Colo.  App.  417, 
79  Pac.  334,  applying  rule  to  mining  corporation;  Weed  v.  Gainesville 
R.  R.  Co.,  119  Ga.  596,  46  S.  E.  894,  to  point  that  embarrassed  corpora- 
tion may  sell  stock  at  less  than  par;  Iowa  Drug  Co.  v.  Soners,  139  Iowa, 
82,  19  L.  R.  A.  (N.  S.)  115,  117  N.  W.  304,  holding  mere  fact  that 
transfer  of  property  for  stock  was  disadvantageous  to  corporation  is 
no  ground  for  setting  it  aside ;  State  Trust  Co.  v.  Turner,  111  Iowa,  669, 
674,  82  N.  W.  1031,  1032,  holding  where  payee  takes  note  from  corpora- 
tion with  knowledge  that  its  stock  was  exchanged  for  property  at  exces- 
sive valuation,  assignee,  after  maturity,  who  has  secured  judgment  on 
note  against  corporation,  cannot  recover  on  such  judgment  against 
owner  of  stock  because  he  has  not  paid  full  value  of  his  stock;  Horton 
v.  Sherrill-Russell  Lumber  Co.,  147  Ky.  231,  143  S.  W.  1055,  holding 
corporation  may  compel  stockholder  to  pay  difference  in  value  between 
property  and  stock  received  for  same ;  McClure  v.  Paducah  Iron  Co., 
90  Mo.  App.  576,  holding  where  property  is  turned  into  corporation  in 
payment  of  its  shares  under  whatever  scheme  at  an  overvaluation,  to 
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knowledge  of  contracting  parties,  there  is  such  fraud  as  renders  stock- 
holders liable  as  creditors  for  difference  between  par  value  of  shares 
and  real  value  at  which  property  turned  in ;  Holcombe  v.  Trenton  White 
City  Co.,  80  N.  J.  Eq.  141,  82  Atl.  627,  reviewing  action  of  directors 
in  taking  over  lease  in  exchange  for  stock;  Whitlock  v.  Alexander,  160 
N.  C.  469,  76  S.  E.  540,  holding  gross  overvaluation  is  presumption  of 
fraud;  Macbeth  v.  Banfield,  45  Or.  568,  106  Am.  St.  Rep.  670,  78  Pac. 
698,  applying  principle  where  directors  of  corporation  received  property 
in  exchange  for  stock;  Merchants  &  Mechanics'  Sav.  Bank  v.  Belington 
Coal  &  Coke  Co.,  51  W.  Va.  79,  41  S.  E.  398,  holding  fact  that  realty 
received  by  mining  corporation  in  full  payment  for  stock  issued  at 
overvaluation  will  not  make  holder  of  such  stock  liable  for  unpaid 
stock  subscriptions  until  transaction  impeached  for  fraud;  Northwestern 
etc.  Ins.  Co.  v.  Cotton  Exch.  etc.  Co.,  46  Fed.  24,  26,  maintaining  cred- 
itor's bill  against  stockholders  where  overvaluation  of  such  property 
is  alleged;  Northwestern  etc.  Ins.  Co.  v.  Cotton  Exch.  etc.  Co.,  70  Fed. 
159,  holding  stockholder  not  liable  on  stock  paid  for  in  land  bona  fide ; 
Kelly  V.  Clark,  21  Mont.  332,  69  Am.  St.  Rep.  686,  42  L.  R.  A.  631,  53 
Pao.  968,  Gilkie  &  Anson  Co.  v.  Dawson  Town  &  Gas  Co.,  46  Neb.  349, 
64r'N.'^^.  982  (dissenting  opinion  in  46  Neb.  359,  64  N.  W.  1099),  and 
Elyton  Land  Co.  v.  Birmingham  Warehouse  etc.  Co.,  92  Ala.  417,  25 
Am.  St.  Rep.  78,  12  L.  R.  A.  8Ui  9  South.  132,  all  enforcing  liability  on 
stock  issued  in  payment  for  overvalued  land;  Kelley  v.  Fletcher,  94 
Tenn.  6,  28  S.  W.  1101,  Shields  v.  Clifton  Hill  Land  Co.,  94.Tenn.  161, 
45  Am.  St.  Rep  728,  26  L.  R.  A.  521,  28  S.  W.  677,  Jones  v.  Whitworth, 
94  Tenn.  608,  30  S.  W.  737,  Turner  v.  Bailey,  12  Wash.  643,  42  Pac. 
118,  National  Bank  v.  Illinois  etc.  Lumber  Co.,  101  Wis.  252,  77  N.  W. 
187,  and  Woolfolk  v.  January,  131  Mo.  635,  33  S.  W.  436,  all  holding 
stockholder  not  liable  on  stock  issued  in  payment  for  property,  in  ab- 
sence of  fraud;  Whitehill  v.  Jacobs,  75  Wis.  481,  44  N.  W.  631,  holding 
no  liability  on  paid-up  stock  issued  in  pajmient  for  patent  rights ;  Dick- 
erman  v.  Northern  Trust  Co.,  80  Fed.  454,  25  C.  C.  A.  549,  arguendo. 

Distinguished  in  Lea  v.  Iron  Belt  Mercantile  Co.,  147  Ala.  427,  119 
Am.  St.  Rep.  98,  8  L.  R.  A.  (N.  S.)  279,  42  South.  417,  holding  creditor 
having  knowledge  of  overvaluation  of  land  cannot  complain;  Johnson 
V.  Tennessee  Oil  etc.  Co.,  74  N.  J.  Eq.  37,  69  Atl.  791,  holding  right 
does  not  exist  in  favor  of  creditors  knowing  of  fraudulent  transfer;. 
Easton  Nat.  Bank  v.  American  Brick  etc.  Co.,  70  N.  J.  Eq.  742,  10  Ann. 
Oas.  84,  8  L.  R.  A.  (N.  S.)  271,  64  Atl.  921,  holding  creditor  knowing 
of  fraudulent  transaction  is  not  estopped  to  present  claim. 

Liability  of  stockholders  to  creditors  of  corporations  for  corporate 
debts.    Note,  3  Am.  St.  Rep.  818. 
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Corporations — ^Liability  of  subscribers  for  stock  paid  for  in  prop- 
erty.   Note,  45  Am.  St.  Bep.  142. 

Liability  to  creditors  of  corporation  of  person  purchasing  stock  for 
property  or  service  worth  less  than  par  value  of  stock.  Note, 
AmL  Oas.  1915A,  1271,  1272. 

How  far  payment  for  stock  by  'property  protects  shareholders 
against  creditors.    Note,  42  L.  B.  A.  595,  601,  612. 

Power  of  corporation  to  issue  fully  paid-up  stock  and  debentures 
at  a  discount.    Note,  7  E.  B.  0.  404,  407. 

Creditor  wlio  has  not  relied  upon  supposed  increase  of  capital  caimot 
object  to  recall. 

Approved  in  Great  Western  Min.  etc.  Co.  v.  Harris,  128  Fed.  330,  63 
C.  C.  A.  51,  holding  neither  corporation  nor  a  receiver  suing  in  its  name 
and  behalf  can  maintain  suit  to  set  aside  contract  made  between  cor- 
poration and  all  its  stockholders;  Berry  v.  Rood,  168  Mo.  334,  67  S.  W. 
649,  holding  creditor  who  knows  that  corporation  has  accepted  property 
of  less  value  than  face  of  stock  in  full  payment  of  its  stock,  and  so 
knowing  loans  money  to  corporation,  cannot  call  on  stockholder  to  con- 
tribute toward  payment  of  his  debt;  Richardson  v.  Treasure  Hill  Min. 
Co.,  23  Utah,  383,  65  Pac.  78,  holding  no  fraud  appears  where  mining 
claim  transferred  for  stock  and  stockholders  voluntarily  paid  assess- 
ments and  worked  claim;  Oilman  v.  Gross,  97  Wis.  228,  72  N.  W.  886, 
holding  pledgee  of  stock  not  liable  to  creditor  whose  claims  accrued 
before  he  became  such^  Stutz  v.  Handley,  41  Fed.  549,  to  point  that 
another  question,  if  indebtedness  after  increase  in  stock  and  before 

recall. 

• 

Bonus  stock.    Note,  38  L.  R.  A.  494* 
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Equity  will  not  assume  Jurisdiction  of  case  where  there  Is  plain,  ade- 
quate and  complete  remedy  at  law. 

Approved  in  Godfrey  v.  McConnell,  151  Fed.  797,  and  Curriden  v. 
Middleton,  232  U.  S.  636,  58  L.  Ed.  767,  34  Sup.  Ct.  458,  both  holding 
bill  seeking  damages  for  conspiracy  is  not  cognizable  in  equity;  United 
States  V.  Bitter  Root  Development  Co.,  200  U.  S.  472,  50  L.  Ed.  560,  26 
Sup.  Ct.  318,  denying  equity  jurisdiction  over  bill  for  value  of  timber 
wrongfully  cut  and  carried  away  from  public  domain;  Willis  v.  O'Con- 
nell,  231  Fed.  1015,  holding  fact  that  defendant  cannot  pay  judgment 
at  law  is  not  sufficient  to  give  equity  jurisdiction;  Simpson  v.  Western 
Hardware  etc.  Co.,  227  Fed.  311,  and  First  State  Bank  v.  Spencer,  219 
Fed.  507,  135  C.  C.  A.  253,  both  holding  suit  by  trustee  to  recover  void- 
able preference  is  not  within  cognizance  of  equity;  Hogg  y.  Maxwell, 
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218  Fed.  358, 134  C.  C.  A.  164,  holding  suit  in  equity  to  reform  written 
instrument  is  remedy  to  party  defrauded  in  signing  same;  Union  Pac. 
R.  Co.  V.  Board  of  Commrs.  of  Weld  County,  217  Fed.  546,  133  C.  C.  A. 
392,  refusing  to  restrain  collection  of  taxes  where  remedy  at  law  existed 
for  their  recovery;  Jackson  v.  Stockert,  75  W.  Va.  490,  89  S.  E.  359,  and 
Watson  V.  Huntington,  215  Fed.  475,  131  C.  C.  A.  520,  both  holding 
stockholder  cannot  maintain  suit  in  equity  to  recover  amount  paid  on 
stock ;  Brown  v.  Fletcher,  206  Fed.  463,  124  C.  C.  A.  367,  holding  want 
of  jurisdiction  may  be  taken  by  appellate  court  sua  sponte;  Taylor  v. 
Hemdon,  194  Fed.  947,  114  C.  C.  A.  582,  holding  where,  in  action  of 
trespass  to  try  title,  court  cannot  find  title  in  plaintiff,  suit  should  be 
dismissed;  Bankers'  Reserve  Life  Go.  v.  Omberson,  123  Minn.  289,  48 
L.  R.  A.  (N.  S.)  265,  143  N.  W.  737,  and  Mechanics'  Ins.  Co.  v.  C.  A. 
Hoover  Distilling  Co.,  173  Fed.  892,  32  L.  R.  A.  (N.  S.)  940,  97  C.  C.  A. 
400,  both  holding  court  of  equity  cannot  enjoin  suit  at  law  on  insurance 
policy;  Warmath  v.  0 'Daniel,  159  Fed.  89,  16  L.  R.  A.  (N.  S.)  414,  86 
C.  C.  A.  277,  holding  suit  by  trustee  to  obtain  money  judgment  for 
furniture  fraudulently  transferred  by  bankrupt  is  not  within  equity 
jurisdiction;  Balfour  v.  San  Joaquin  etc.  Bank,  156  Fed.  501,  holding 
bill  by  deposition  against  bank  for  accounting  is  properly  brought  in 
equity;  Miller  v.  Steele,  153  Fed.  719,  82  C.  C.  A.  572,  holding  action 
against  legatee  for  money  judgment  is  properly  brought  in  law;  Ames 
Realty  Co.  v.  Big  Indian  Min.  Co.,  146  Fed.  176,  Mont.  Civ.  Code,  §  1891, 
providing  that  in  actions  relating  to  water  rights,  rights  of  all  parties 
diverting  water  from  same  stream  may  be  settled  on  their  being  made 
parties,  is  enforceable  in  Federal  court;  General  Elec,  Co.  v.  Westing- 
house  Elec.  &  Mfg.  Co.,  144  Fed.  466,  where  contract  to  make  and  sell 
articles  provided  for  penalty  of  fifty  per  cent  of  selling  price  to  users 
in  case  of  breach,  injunction  against  violation  of  contract  denied;  Amer- 
ican Lighting  Co.  v.  Public  Service  Corp.,  134  Fed.  131,  one  is  not  pun- 
ishable for  contempt  for  disregarding  injunction  in  case  where  law 
remedy  adequate  and  jurisdiction  to  issue  injunction  seasonably  ques- 
tioned and  denied;  United  States  v.  Bitter  Root  Development  Co.,  133 
Fed.  278,  66  C.  C.  A.  652,  denying  jurisdiction  over  bill  by  government 
against  numerous  defendants  for  joint  trespass  on  public  lands  and  un- 
lawful cutting  of  timber  and  for  accounting  of  profits ;  Jones  v.  Mutual 
Fidelity  Co.,  123  Fed.  519,  holding  general  unsecured  creditors  at  law 
who  have  not  reduced  claims  to  judgment  cannot  solely  on  ground  of 
insolvency  of  corporation  have  receiver  appointed;  Mutual  Life  Ins.  Co. 
v.  Pearson,  114  Fed.  398,  holding  where  insurance  policy  provided  that 
it  should  not  take  effect  until  after  payment  of  first  premium  during 
continuance  of  assured  in  good  health,  and  premium  paid  while  assured 
ill  with  appendicitis,  illness  being  concealed,  insurer  could  cancel  policy 
where  it  called  for  delivery  of  bonds  payable  thirty-five  years  from  date 
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with  interest;  Lawlor  v.  Merritt,  81  Conn.  721,  72  Atl.  145,  holding 
equity  will  not  cancel  injunction  bond  where  good  legal  defense  exists; 
Braner  v.  Langhlin,  235  HI.  274,  85  N.  E.  287,  holding  error  for  lower 
court  to  retain  bill  after  it  was  shown  plaintiff  not  entitled  to  equitable 
relief;  Willoughby  v.  Ball,  18  Okl.  540,  90  Pac.  1019,  discussing  right 
of  banker  to  set  off  money  on  deposit  as  against  note  given  by  him; 
Bacey  v.  Racey,  12  Okl.  653,  73  Pac.  306,  refusing  to  set  aside  decree  of 
divorce;  Trimble  v.  Minnesota  etc.  Mfg.  Co.,  10  Okl.  581,  64  Pac.  9, 
applying  rule  in  suit  to  cancel  notes  given  for  price  of  machinery  sold 
for  breach  of  warranty;  Cherokee  Nation  v.  Southern  Kansas  Ry.  Co., 
135  U.  S.  651,  34  L.  Ed.  800, 10  Sup.  Ct.  969  (affirming  33  Fed.  915),  re- 
fusing to  enjoin  railroad  from  enttering  land  where  compensation  can  be 
obtained  at  law;  Whitehead  v.  Shattuck,  138  U.  S.  151,  84  L.  Ed.  874, 
11  Sup.  Ct.  277,  dismissing  bill  to  recover  land  where  plaintiff  "had 
remedy  by  ejectment;  Scott  v.  Neely,  140  U.  S.  110,  85  L.  Ed.  860,  11 
Sup.  Ct.  714,  dismissing  bill  to  subject  land  to  payment  of  contract  debt, 
not  established  at  law ;  Cates  v.  Allen,  149  U.  S.  459,  87  L.  Ed.  808,  13 
Sup.  Ct.  885,  dismissing  bill  to  vacate  conveyance,  brought  by  contract 
creditor  who  has  not  recovered  judgment;  Banque  Franco-Egyptiennie 
V.  Brown,  34  Fed.  199,  dismissing  bill  by  bondholders  to  recover  from 
third  persons,  money  fraudulently  paid  by  corporation;  Zeringue  v. 
Texas  etc.  Ry.  Co.,  34  Fed.  243,  dismissing  bill  for  specific  performance 
which  shows  only  right  to  recover  damages;  Potts  v.  Accident  Ins.  Co., 
35  Fed.  567,  refusing  equitable  relief  in  suit  removed  from  State  court 
where  complaint  is  insufficient  as  bill  in  equity;  Burdon  Cent.  Sugar 
Ref.  Co.  V.  Leverich,  37  Fed.  68,  refusing  to  enjoin  breach  of  contract 
where  damages  is  adequate  remedy ;  Manchester  etc.  Assur.  Co.  v.  Stock- 
ton etc.  Agricultural  Works,  14  Sawy.  22,  38  Fed.  379,  dismissing  bills 
to  have  adjustment  of  loss  under  insurance  policies  declared  void  for 
fraud;  Summerlin  v.  Fronteriza  Silver  Min.  etc.  Co.,  41  Fed.  256,  dis- 
missing bill  for  specific  performance  where  damages  is  adequate  remedy ; 
Walker  v.  Brown,  58  Fed.  26,  dismissing  bill  to  establish  lien  for  breach 
of  contract  where  remedy  by  damages  is  adequate;  Cecil  Nat.  Bank  v. 
Thurber,  59  Fed.  917,  8  C.  C.  A.  365,  dismissing  bill  against  pledgee  of 
property  wrongfully  pledged  where  remedy  of  damages  is  adequate; 
Childs  V.  N.  B.  Carlstein  Co.,  76  Fed.  95,  dismissing  creditor's  bill  where 
relief  prayed  for  is  allowed  at  law  under  statute;  In  re  Foley,  76  Fed. 
395,  holding  proceedings  to  prove  legitimation  of  child  is  one  of  law. 
triable  by  jury;  Sigua  Iron  Co.  v.  Clark,  77  Fed.  498,  dismissing  bill  to 
eolleot  stock  subscription;  Cook  County  v.  Davis,  143  HI.  155,  32  N.  E. 
177,  dismissing  bill  against  county  treasurer  failing  to  turn  over  all 
money  due  at  expiration  of  term;  Washington  Savings  Bank  y.  Thorn- 
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ton,  83  Va.  165,  2  S.  E.  194,  dismissing  bill  to  recovet  against  indorser 
of  notes,  who  is  insolvent. 

Distinguished  in  American  Sign  Co.  v.  Electro-Lens  Sign  Co.,  211  Fed. 
198,  201,  holding  counterclain^  based  on  fraud  may  be  set  up  in  suit  at 
law  on  notes ;  Hurd  v.  Cramer,  40  App.  D.  C.  360,  361,  362,  holding  suit 
to  set  aside  conveyance  made  by  incompetent  i)erson  eighty-nine  years 
of  age  will  be  heard  by  equity  where  discovery  of  defendant  is  neces- 
sary to  maintain  case;  Tyler  v.  Moses,  13  App.  D.  C.  442,  allowing  re- 
covery of  money  paid  on  stock  subscriptions  through  fraud;  Wehrman 
v.  Conklin,  155  U.  S.  328,  39  L.  Ed.  174,  15  Sup.  Ct.  134,  maintaining 
bill  in  equity  to  quiet  title  to  land  where  legal  remedy  is  inadequate; 
Mann  v.  Appel,  31  Fed.  380,  maintaining  bill  in  equity  to  reach  prop- 
erty of  judgment  creditor  fraudulently  conveyed;  Gunn  v.  Brinkley  etc. 
Mfg.  Co.,  66  Fed.  384,  13  C.  C.  A.  529,  maintaining  equity  suit  for 
accounting  where  legal  remedy  is  inadequate;  Grether  v.  Wright,  75 
Fed.  748,  23  C.  C.  A.  498,  enjoining  collection  of  illegal  tax  where  such 
remedy  is  provided  by  statute ;  Southern  Dev.  Co.  v.  Silva,  12  Sawy.  527, 
528,  89  Fed.  419,  denying  application  for  rehearing  for  want  of  equity 
jurisdiction,  then  first  objected  to;  Scarborough  v.  Scotten,  69  Md.  139, 
9  Am.  St.  Rep.  410, 14  Atl.  705,  maintaining  bill  to  recover  notes  indorsed 
to  defendant's  testator  for  collection. 

Exception  to  the  rule  that  when  equity  assumes  jurisdiction  for  one 
purpose,  it  will  retain  it  for  all  purposes.  Note,  116  Am.  St.  Rep. 
880,  882. 

Jurisdiction  of  equity  in  cases  of  fraud  where  adequate  remedy  at 
law  exists.    Note,  8  Aim.  Gas.  612. 

Eaulty  will  not  give  damAgeg  for  Araad  or  mistake  wbere  recovery  cQuld 
he  had  at  law. 

Approved  in  Lewis  Pub.  Co.  v.  Wyman,  168  Fed.  761,  holding  suit  to 
compel  postmaster  to  admit  publication  to  mails  will  be  dismissed  where 
department  makes  order  admitting  same  pending  litigation;  Norton  v. 
Colusa  Parrot  Min.  etc.  Co.,  167  Fed.  205,  holding  in  suit  to  restrain 
pollution  of  stream,  damages  for  part  injury  cannot  be  recovered;  Amer- 
ican Creosote  Wks.  v.  C.  Lembeke  &  Co.,  165  Fed.  812,  holding  plaintiff 
seeking  damages  against  corporation  must  obtain  judgment  before  he 
can  seek  to  restrain  transfer  of  property;  Levi  v.  Mathews,  145  Fed. 
154,  76  C.  C.  A.  122,  in  action  at  law  for  money  due  on  contract,  court 
has  no  jurisdiction  over  answer  alleging  fraud  in  procuring  contract; 
Curriden  v.  Middleton,  37  App.  D.  C.  572,  holding  action  for  damages 
resulting  from  misrepresentation  is  not  within  jurisdiction  of  equity; 
George  v.  Ford,  36  App.  D.  C.  330,  331,  holding  one  seeking  damages  for 
deceit  practiced  on  him  in -sale  of  stock  must  bring  action  at  law;  Kruger 
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V.  Armitage,  58  N.  J.  Eq.  361,  44  Atl.  168,  denying  equity  JTirisdiction 
over  suit  to  compel,  for  false  representations,  repayment  of  money  paid 
for  stock,  brought  by  purchaser  against  treasurer  of  mining  corporation, 
where  complainant  purchased  stock  paying  part  cash  and  gave  mortgage 
for  balance  to  third  party;  Schank  v.  Schuchman,  212  N.  Y.  357,  106 
N.  E.  128,  refusing  to  rescind  executed  contract  on  abcount  of  fraud; 
dissenting  opinion  in  Schurmeier  v.  Connecticut  Mut.  Life  Ins.  Co.,  171 
Fed.,  16,  96  C.  C.  A.  107,  majority  holding  suit  at  law  to  enforce  claim 
against  estate  after  statutory  time  may  be  transferred  to  equity  side 
to  explain  delay;  Paton  v.  Majors,  46  Fed.  210,  dismissing  bill  to  re- 
cover money  erroneously  paid,  under  contract  to  purchase  cotton ;  Whit- 
ney V.  Fairbanks,  54  Fed.  986,  dismissing  bill  against  vendor  of  stock, 
for  fraud,  which  shows  only  right  to  damages ;  Industrial  etc.  Guaranty 
Co.  V.  Electrical  Supply  Co.,  58  Fed.  738,  7  C.  C.  A.  471,  and  Walker 
V.  Brown,  58  Fed.  30,  both  dismissing  bill' to  establish  lien,  where  remedy 
of  damages  is  adequate;  Security  Sav.  etc.  Assn.  v.  Buchanan,  66  Fed. 
801, 14  C.  C.  A.  97,  dismissing  bill  against  agents  procuring  loc^p  to  them-r 
selves  through  fraud;  Shields  v.  McCandlish,  73  Fed.  320,  dismissing  bill 
to  recover  for  fraudulent  misapplication  of  complainant's  funds;  Alger 
V.  Anderson,  92  Fed.  708,  dismissing  bill  to  rescind  sale  of  land,  where 
remedy  of  damages  is  adequate ;  Krueger  v.  Armitage,  58  N.  J.  Eq.  357, 
44  Atl.  168,  dismissing  bill  to  recover  money  paid  for  stock  under  false 
representations ;  Cleaver  v.  Matthews,  83  Va.  804,  3  S.  E.  441,  dismissing 
bill  against  vendors  of  land  for  fraud  and  trespasses,  remedy  of  dam- 
ages being  adequate;  Randolph  v.  Allen,  73  Fed.  30,  19  C.  G.  A.  353, 
arguendo. 

Distinguished  in  Tyler  v.  Savage,  143  U.  S.  94,  96,  36  L.  Ed.  88,  89,  12 
Sup.  Ct.  345,  maintaining  biU  to  recover  money  obtained  by  corporation 
through  fraud  of  officer;  Southern  Pac.  R.  Go.  v.  United  States,  133  Fed. 
657,  66  C.  C.  A.  581,  upholding  jurisdiction  of  suit  by  United  States 
against  railroad  and  others  to  determine  rights  in  lands  erroneously 
patented,  confirm  titles  of  bona  fide  purchasers,  cancel  patents  to  undis- 
posed lands  and  for  accounting  from  road  for  lands  sold. 

•  Cancellation  in  equity  of  instrument  procured  by  fraud  when  ade- 
quate remedy  at  law  exists.    Note,  8  Ann.  Oas.  549. 

Plaintiff  lias  adequate  ronedy  at  law  against  defendant^  wlio  has  de>- 
celyed  bim  as  to  assigned  contract. 

Approved  in  Such  v.  Bank,  127  Fed.  452,  holding  receipt  in  full  in 
nature  of  release  but  not  under  seal  may  be  set  aside  in  Federal  court 
for  fraud  inducing  settlement  pursuant  to  which  it  was  given,  and  does 
not  entitle  maker  to  resort  to  equity  for  its  cancellation;  Walker  v. 
Brown,  58  Fed.  29,  applying  rule  in  action  to  establish  lien  where  remedy 
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of  damages  is  adequate;  Appleton  y.  Smelser,  60  Fed.  139,  8  C.  C.  A. 
519,  applying  role  in  action  to  recover  for  timber  wrongfully  cut. 

Appellate  court,  reversing  equity  decree  because  legal  remedy  adequate^ 
sliould  order  dlwmtssal  without  prejudice. 

Approved  in  Kramer  v.  Cohn,  119  U.  S.  357,  30  L.  Ed.  440,  7  Sup.  Ct. 
278,  applying  rule  in  action  against  bankrupt  and  another,  to  recover 
property  fraudulently  concealed;  Walker  v.  Brown,  58  Fed.  33,  dis- 
missing bill  without  prejudice  where  there  is  adequate  remedy  at  >aw; 
Niagara  Fire  Ins.  Co.  v.  Adams,  198  Fed.  827,  828, 117  C.  C.^  A.  464,  hold- 
ing equity  will  not  consider  suit  to  cancel  insurance  policy  where  facts 
alleged. give  rise  to  action  for  deceit. 

Miscellaneous.  Cited  in  Henderson  v.  Mound  Coal  Co.,  181  Fed.  491, 
104  C.  C.  A.  235,  holding  in  suit  against  sureties  on  bond  securing  lease, 
defendants  may  show  different  lease  was  intended;  Southern  Pine  Co.  v. 
Hall,  105  Fed.  89,  44  C.  C.  A.  363,  upholding  Federal  jurisdiction  over 
suit  to  quiet  title  to  land,  though  complainant  not  ip.  possession,  where 
such  suit  authorized  by  State  statute,  and  it  appears  that  defendant  is 
not  in  possession. 

119  U.  S.  365-357,  30  Ii.  Ed.  439,  7  Sup.  Ct.  277,  KBJiMER  ▼.  OOHN. 

Bill  to  reacb  property  fraudulently  invested  by  bankrupt  slioiild,  on 
failure  to  prove  investment,  be  dismissed  without  prejudice. 

Approved  in  Linden  Inv.  Co.  v.  Honstain  Bros.  Co.,  221  Fed.  181, 136 
C.  C.  A.  121,  refusing  to  allow  mechanic's  lien  on  building  where  party 
contracting  had  no  title  in  land;  Lewis  Pub.  Co.  v.  Wyman,  182  Fed. 
18,  104  C.  C.  A.  453,  and  Lewis  Pub.  Co.  v.  Wyman,  168  Fed.  761,  762, 
both  holding  bill  to  enjoin  postmaster  from  refusing  to  admit  publica- 
tion to  mails  should  be  dismissed  where,  pending  litigation,  department 
has  authorized  its  admission;  Miller  v.  Carlisle,  127  Cal.  330,  59  Pac. 
786,  holding,  in  action  to  foreclose  several  mechjanics'  liens,  where  de- 
mand of  each  claimant  is  less  than  three  hundred  dollars,  if  liens  claimed 
are  invalid  and  equity  jurisdiction  fails,  Superior  Court  cannot  render 
personal  judgment  against  land  owners;  Union  Planters'  Bank  etc.  Co. 
V.  Memphis  Hotel  Co.,  124  Tenn.  665,  39  L.  R.  A.  (N.  S.)  580,  139  S.  W. 
719,  holding  court  could  not  compel  owner  of  adjoining  building  to  ele- 
vate chimney  to  height  of  complainant's  building;  Cherokee  Nation  v. 
Southern  Kansas  Ry.  Co.,  33  Fed.  915,  refusing  to  enjoin  railroad  from 
entering  Indian  lands  where  adequate  compensation  can  be  obtained  at 
law;  Hatcher  v.  Hendrie  etc.  Supply  Co.,  133  Fed.  272,  68  C.  C.  A.  19, 
ai^endo. 

Distinguished  in  Tyler  v.  Savage,  143  U.  S.  94,  96,  36  L.  Ed.  88,  89,  12 
Sup.  Ct.  345,  maintaining  bill  against  insolvent  corporation  and  president 
to  recover  money  paid  for  stock  under  false  representations  of  latter; 
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Becker  v.  Superior  Court,  151  Cal.  317,  90  Pac.  690,  holding  where  suit  to 
foreclose  mechanic's  Uen  fails,  court  may  award  personal  judgment  even 
though  jurisdictional  amount  does  not  exist. 

Jurisdiction  of  equity  in  cases  of  fraud  where  adequate  remedy  at 
law  exists.    Note,  3  Ann.  Oas.  612. 

119  U.  8.  367-361,  30  L.  Ed.  446,  7  Sop.  Ot.  274,  WTLUAMSFOBT  NAT. 
BANK  ▼.  KNAPP. 

Questions  certified  must  be  questions  of  law,  deaxly  stated,  and  not 
presenting  whole  case. 

Approved  in  State  Bank  v.  St.  Louis  Rail  Fastening  Co.,  122  U.  S.  23, 
80  L.  Ed.  1122,  7  Sup.  Ct.  1055,  holding  question  whether  on  all  facts 
plaintiff  can  recover,  is  not  one  which  can  be  brought  up  on  certificate 
of  division ;  Jewell  v.  Knight,  123  U.  S.  432,  31  L.  Ed.  193,  8  Sup.  Ct. 
194,  holding  question  whether  sale  of  debtor 's  goods,  preferring  creditor, 
is  fraudulent,  cannot  be  brought  up  on  certificate  of  division ;  dissenting 
opinion  in  Darnell  v.  Lyon,  85  Tex.  469,  22  S.  W.  310,  majority  enter- 
taining jurisdiction  on  questions  certified  by  lower  court;  Allen  v.  St. 
Louis  Bank,  120  U.  S.  30,  30  L.  Ed.  575,  7  Sup.  Ct.  461,  arguendo. 

Definiteness  of  question  to  be  certified.    Note,  31  L.  B.  A.  394. 

Wiit  of  error  dismissed,   wliere  neitlier  certificate  oC  division  nor 
amount  of  Judgment  gave  jurisdiction. 

Approved  in  Hosford  v.  Germania  Ins.  Co.,  127  U.  S.  402,  32  L.  Ed* 
197,  8  Sup.  Ct.  1201,  maintaining  jurisdiction  under  certificate  of  divi- 
sion, although  jurisdictional  amount  not  involved. 

119  17.  S.  361-373,  30  L.  Ed.  455,  7  Sup.  Ot.  268,  WTUE  ▼.  NOBTHABOPTON 
KAT.  BANK. 

Bank  agreeing  to  attempt  recovery  of  stolen  bonds  is  liable  for  want 
of  care;  in  this  case  no  agreement  was  proven. 

Approved  in  Morris  v.  Third  Nat.  Bank,  142  Fed.  31,  32,  73  C.  C.  A. 
211,  national  bank  which  becomes  owner  of  notes  secured  by  mortgage 
may  agree  with  other  mortgagees  to  enforce  security  for  all  where  it  is 
for  its  own  best  interests;  Merchants'  Bank  v.  Guilmartin,  88  Ga.  801, 
17  L.  B.  A.  324,  15  S.  E.  832,  holding  bank  not  liable  for  gratuitous  de- 
posit stolen  by  cashier;  Anderson  v.  First  Nat.  Bank,  5  N.  D.  455,  67 
N.  W.  823,  arguendo. 

Care  required  of  bankers  acting  as  agents  or  bailees.    Note,  38  Am* 
St.  Bep.  784,  786. 

Care  required  of  bank  in  keeping  special  dexx)sit.    Note,  32  K  B.  A* 
774. 

Banker's  duty  of  custody.    Note,  3  E.  B.  0.  626. 
2in— 44 
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119  U.  8.  373-385,  30  Ii.  Ed.  442,  7  Sup.  Ot  360,  NBWTON  ▼.  FUB8T  ETC. 
MFQ.  CO. 

Patent  for  device  for  raising  gang-plow  must  be  restricted  to  BpecUc 
claims,  owing  to  prior  state  of  art. 

Approved  in  National  Hollow  Brake-Beam  Co.  v.  Interchangeable 
Brake-Beam  Co.,  106  Fed.  714,  45  C.  C.  A.  544,  upholding  Hein  patent 
No.  361,009,  claim  2,  for  improvement  in  brake  beams;  Manly  v.  Will- 
iams, 37  App.  D.  C.  201,  holding  one  holding  patent  of  apparatus  for 
oiling  gears  could  not  broaden  claim  so  as  to  include  subsequent  inven- 
tion aimed  at  stopping  leakage;  Bechman  v.  Wood,  15  App.  D.  C.  503, 
discussing  rival  claims  on  patent  for  improvement  in  printing-press; 
Knapp  V.  Morss,  150  U.  S.  28,  37  L.  Ed.  1062,  14  Sup.  Ct.  84,  applying 
rule  to  patent  for  improved  dress  forms ;  Hill  v.  Sawyer,  24  Blatchf .  435, 
31  Fed.  286,  applying  rule  to  patent  for  improved  dating  stamps ;  Sackett 
V.  Smith,  42  Fed.  853,  applying  rule  to  patent  for  improved  fountain- 
pens  ;  Wright  etc.  Wire-Cloth  Co.  v.  Clinton  Wire-Cloth  Co.,  67  Fed.  793, 
14  C.  C.  A.  646,  applying  rule  to  patent  for  improvement  in  weaving  wire 
cloth. 

BeisBoe,  after  thirteen  yean,  to  cover  snlNMquent  patents;  no  mistake 
being  shown,  is  void. 

Approved  in  Electric  Gas-Lighting  Co.  T.  Boston  Electric  Co.,  139 
U.  S.  502,  35  L.  Ed.  260,  11  Sup.  Gt.  593,  applying  rule,  and  dismissing 
bill  for  infringement;  Peoria  Target  Co.  v.  Cleveland  Target  Co.,  47  Fed. 
736,  holding  reissued  patent  for  targets,  invalid. 

Distinguished  in  Topliff  v.  TopHff,  145  U.  S.  170,  86  K  Ed.  664, 12  Sup. 
Ct.  831,  holding  reissue  to  correct  mistake,  made  within  four  months  of 
original  patent,  valid. 

119  XT.  S.  385-386,  30  L.  Ed.  439,  7  Sup.  Ot  231,  STREET  ▼.  FEBBY. 

Act  of  1886  limits  appeala  from  territories,  etc,  to  cases  involving  five 
thousand  dollars,  at  time  of  decree. 

Approved  in  South  Carolina  v.  Seymour,  153  U.  S.  357,  88  L.  Ed.  744, 
14  Sup.  Ct.  873,  refusing  to  review  judgment  refusing  mandamus  to  com- 
pel registration  of  trademarks,  where  value  is  not  shown. 

Becoxd  not  showing  amount  involved,  cause  was  dismissed  on  consider- 
ing ai&davits  filed. 

Approved  in  Davie  v.  Heyward,  33  Fed.  95,  allowing  writ  of  error  and 
holding  question  of  jurisdictional  amount  must  he  left  to  Supreme  Court. 

Distinguished  in  Holden  v.  Utah  etc.  Machinery  Co.,  82  Fed.  210,  re- 
fusing to  dismiss  case  on  affidavits  where  complaint  shows  matter  in  dis^ 
pute  exceeding  jurisdictional  amount. 
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119  XJ.  S.  387-388,  30  I..  Ed.  441,  7  Sop.  Ct.  230,  WILSOK  v.  BLAIB. 

Wliere  record  does  not  sliow  jurisdictional  amount^  affidavits  may  be 
received  for  that  purpose. 

Approved  in  Rabinson  v.  Suburban  Brick  Co.,  127  Fed.  806,  62 
C.  C.  A.  484,  holding  bill  in  Federal  court  need  not  state  amount  in  con- 
troversy if  it  appears  to  be  within  jurisdictional  limit  from  allegations 
in  bill,  or  otherwise  from  record,  or  from  evidence  taken  in  case  before 
hearing  of  objections  to  jurisdiction;  Davie  v.  Hey  ward,  33  Fed.  94,  ■ 
allowing  affidavits,  and  leaving  to  Supreme  Court  question  of  jurisdic- 
'tional  amount;  Sharon  v.  Terry,  13  Sawy.  404,  1  L.  R.  A.  688,  36  Fed. 
349,  holding  jurisdictional  amount  may  be  shown  by  evidence  in  case,  or 
affidavits. 

Distinguished  in  Greene  County  Bank  v.  J.  H.  Teasdale  C.  Co.,  112 
Fed.  803,  holding  in  action  for  recovery  of  money  only,  amount  of  dam- 
ages claimed  determines  jurisdiction  unless  declaration  on  its  face  shows 
auch  amount  is  claimed  in  bad  faith  and  merely  to  give  colorable  juris- 
diction; TaUdngton  v.  Dumbleton,  123  U.  S.  747,  81  L.  Ed.  815,  8  Sup. 
Ct.  336,  refusing  to  consider  affidavits  where  value  was  determined  by 
lower  court;  Holden  v.  Utah  etc.  Machinery  Co.,  82  Fed.  210,  and  Red 
River  Cattle  Co.  v.  Needham,  137  U.  S.  635,  84  L.  Ed.  800,  11  Sup.  Ct. 
209,  both  refusing  to  allow  affidavits  where  value  is  stated  in  pleadings,  r 

Plaintiff  in  error  must  show,  by  fair  preponderance  of  testimony,  tbat 
value  in  dlspate  exceeds  five  thousand  dollars. 

Approved  in  Davie  v.  Heyward,  33  Fed.  95,  allowing  affidavits  after 
judgment,  and  holding  Supreme  Court  must  determine  question  of  juris- 
dictional amount. 

119  JJ,  8.  388-401,  30  I..  Ed.  447,  7  Sap.  Ot  254,  JOHNSON  v.  CmOAGO 
ETC.  ELEVATOR  OO. 

Admiralty  has  no  Jurisdiction  of  suit  to  recover  for  injury  to  warehouse 
by  towboat;  remedy  is  at  common  law. 

Approved  in  Martin  v.  West,  222  U.  S.  197,  56  L.  Ed.  162,  32  Sup.  Ct. 
42,  holding  collision  between  vessel  and  bridge  over  navigable  stream 
is  not  within  admiralty;  Cleveland  Terminal  etc.  R.  R.  Co.  v.  Cleveland 
Steamship  Co.,  208  U.  S.  319,  18  Ann.  Gas.  1215,  52  L.  Ed.  512,  28  Sup. 
Ct.  414,  holding  admiralty  has  no  jurisdiction  of  injuries  to  bridge  span- 
ning navigable  stream;  Keithley  v.  North  Pac.  S.  S.  Co.,  232  Fed.  257, 
holding  stevedore  injured  while  loading  vessel  at  wharf  may  sue  in  State 
court;  Swayne  v.  Barsch,  226  Fed.  590,  holding  stevedore  injured 
while  loading  vessel  within  jurisdiction  of  Oregon  is  within  compensa- 
tion law  of  latter  State ;  The  Bee,  216  Fed.  711,  and  Murray  v.  Pacific 
Coast  S.  S.  Co.,  207  Fed.  692,  both  holding  suit  by  longshoreman  to  en- 
force liability  for  injuries  received  was  not  within  jurisdiction  of  admir- 
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alty;  The  John  C.  Sweeney,  55  Fed.  542,  holding  Federal  court  has  no 
jurisdiction  of  libel  against  schooner  for  injury  to  bridge;  John  Spry 
Lumber  Co.  v.  Steam  Barge,  76  Mich.  327,  329,  43  N.  W.  578,  579,  hold- 
ing State  court  has  jurisdiction  of  suit  for  damages  caused  by  collision 
of  vessel  with  log-boom  of  sawmill. 

Distinguished  in  Latta  &  Terry  Construction  Co.  v.  Raithmoor,  241 
U.  S.  174,  60  L.  Ed.  940,  36  Sup.  Ct.  514,  holding  admiralty  has  jurisdic- 
tion of  libel  in  rem  for  damages  resulting  from  collision  with  beacon 
light  being  installed  by  United  States;  United  States  v.  Evans,  195  U.  S. 
364,  368,  49  L.  Ed.  236,  238,  25  Sup.  Ct.  46,  upholding  admiralty  juris- 
diction over  libel  in  rem  against  vessel  for  negligent  collision  with 
beacon  built  on  piles  in  water;  The  Mackinaw,  165  Fed.  352,  holding 
action  for  injury  occurring  on  pontoon  tied  to  shore  and  used  as  wharf 
is  within  admiralty  jurisdiction;  West  v.  Martin,  47  Wash.  424,  427, 
430,  92  Pac.  337,  338,  339,  holding  admiralty  has  jurisdiction  over  colli- 
sion of  vessel  with  bridge  spanning  navigable  stream;  The  Glide,  167 
U.  S.  621,  42  L.  Ed.  301,  17  Sup.  Ct.  935,  and  The  J.  E.  Rumbell,  148 
U.  S.  12,  37  L.  Ed.  347,  13  Sup.  Ct.  500,  both  holding  lien  on  vessel  for 
supplies,  given  by  State  statute,  is  maritime,  and  enforceable  only  in 
Federal  courts ;  Moran  v.  Sturges,  154  U.  S.  276,  38  L.  Ed.  988,  14  Sup. 
Ct.  1025,  holding  Federal  court  has  jurisdiction  to  ^nforce  maritime  liens 
against  vessels  claimed  by  State  receiver;  The  Strabo,  90  Fed.  110,  112, 
holding  Federal  court  has  jurisdiction  of  libel  for  injuries  by  falling 
from  vessel  to  dock. 

Admiralty  jurisdiction  in  tort.    Note,  13  Ann.  Oaa.  1217,  1223. 

Admiralty  has  no  JorlBdletlon  where  substance  and  consummation  of 
wrong  took  i^ace  on  land. 

Approved  in  United  States  v.  Giordani,  163  Fed.  777,  upholding  in- 
dictment for  shipping  of  explosives  without  properly  marking  same; 
The  Haxby,  95  Fed.  172,  dismissing  libel  against  vessel,  for  injury  to 
wharf  and  goods  thereon;  Burrows  v.  Delta  Transp.  Co.,  106  Mich.  594, 
29  L.  R.  A.  472,  64  N.  W.  505,  and  Cheboygan  Lumber  Co.  v.  Delta 
Transp.  Co.,  100  Mich.  32,  58  N.  W.  635,  both  holding  State  court  has 
jurisdiction  of  suit  to  recover  for  fire  on  land,  caused  by  steamboat; 
dissenting  opinion  in  The  Robert  W.  Parsons,  191  U.  S.  41,  48  L.  Ed.  83, 
24  Sup.  Ct.  8,  majority  holding  enforcement  of  lien  in  rem  against  Erie 
canal-boat  for  repairs  made  in  port  of  home  State  is  within  exclusive 
admiralty  jurisdiction. 

Action  In  State  court,  against  owner,  attaching  vessel,  and  havlng^ 
releasing  bond  executed,  la  In  personam. 

Approyed  in  Rounds  v.  Cloverport  Foundry  etc.  Co.,  237  U.  S.  307, 
59  L.  Ed.  968,  35  Sup.  Ct.  596,  upholding  action  brought  in  State  court 
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for  materials  furnished  in  construction  of  vessel;  Knapp  v.  McCaffrey, 
178  111.  121,  69  Am.  St.  Bep.  300,  52  N.  E.  903,  and  Gindele  v.  Corrigan, 
129  111.  588,  16  Am.  St.  Bep.  295,  22  N.  E.  517,  both  applying  rule,  and 
holding  such  suit  cognizable  by  State  court. 

Wliere  maritime  law  gives  no  lien  for  injury,  State  may  do  ao  and 
provide  for  enforcement. 

Approved  in  International  Harvester  Co.  v.  Kentucky,  234  U.  S.  588, 
58  L.  Ed.  1483,  34  Sup.  Ct.  944,  upholding  service  made  on  agent  of 
foreign  corporation;  Davis  v.  Cleveland  etc.  Ry.  Co.,  217  U.  S.  179,  18 
Ann.  Oas.  907,  27  L.  B.  A.  (N.  S.)  823,  54  L.  Ed.  720,  30  Sup.  Ct.  463, 
holding  cars  of  foreign  railroad  company  coming  into  State  may  be 
attached;  Ijroquois  Transportation  Co.  v.  J)e  Laney  Forge  etc.  Co.,  205 
U.  S.  362,  51  L.  Ed.  841,  27  Sup.  Ct.  509,  holding  State  may  allow  lien 
on  vessel  being  constructed  within  its  boundaries;  The  Robert  W.  Par- 
sons, 191  n.  S.  24,  25,  48  L.  Ed.  76,  24  Sup.  Ct.  8,  holding  enforcement 
of  lien  in  rem  for  repairs  made  in  port  of  home  State  to  Erie  canal-boat 
is  within  exclusive  Federal  admiralty  jurisdiction;  Knapp,  Stout  &  Co. 
V.  McCaffrey,  177  U.  S.  643,  647,  44  L.  Ed.  924,  925,  20  Sup.  Ct.  827,  hold- 
ing bill  to  enforce  lien  for  towage  by  foreclosure  of  lien  on  lumber  raft 
in  complainant's  possession,  where  suit  js  brought  against  individual 
defendants,  seeking  decree  against  them,  and  in  default  of  payments, 
sale  of  property,  is  not  suit  in  rem  within  exclusive  Federal  jurisdiction ; 
Hudson  V.  New  York  &  A.  Transp.  Co.,  175  Fed.  521,  holding  jurisdic- 
tion to  enforce  maritime  liens  is  in  District  Court,  not  Circuit  Court; 
Perry  v.  Tacoma  Mill  Co.,  152  Fed.  120,  81  C.  C.  A.  333,  upholding  power 
of  appellate  court  to  order  summary  judgment  on  supersedeas  bond; 
Olsen  V.  Birch,  133  Cal.  484,  65  Pac.  1033,  holding  where,  under  Code 
Civ.  Proc,  §§  813-827,  in  action  to  enforce  liens  for  work  done  in  con- 
struction and  for  services  rendered  by  crew  on  board  steamer  never 
commissioned.  State  court  has  acquired  jurisdiction  of  person  of  owner 
who  has  appeared  and  answered,  and  vessel  has  not  been  seized,  it  may 
enforce  liens  by  execution  sale;  United  States  Surety  Co.  v.  American 
Fruit  Product  Co.,  40  App.  D.  C.  246,  holding  summary  judgment  might 
be  rendered  against  surety  on  attachment  bond;  Rosenbush  v.  Bem- 
heimer,  211  Mass.  154,  Ann.  Gas.  1913A,  1317,  97  N.  E.  987,  holding 
common  carrier  might  be  charged  as  trustee  in  attachment  proceedings;' 
Delaney  etc.  Iron  Co.  v.  The  Winnebago,  142  Mich.  88,  105  N.  W.  529, 
and  The  Winnebago,  141  Fed.  948,  73  C.  C.  A.  295,  both  upholding 
Michigan  water  craft  act  giving  lien  to  persons  furnishing  labor  and 
materials  in  construction  of  vessels;  Kalb-GKlbert  Lumber  Co.  v.  Cram, 
57  Wash.  554,  107  Pac.  382,  holding  personal  judgment  might  be  ren- 
dered against  persons  going  on  bond  releasing  lien  on  vessel;  West  v. 
Martin,  51  Wash.  88,  21  L.  R.  A.  (N.  S.)  324,  97  Pac.  1103,  holding  lien 
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may  be  had  on  vessel  for  injuries  to  bridge;  State  v.  Voorhies,  39  La. 
Ann.  502,  4  Am.  St.  Bep.  277,  2  South.  39,  enforcing  State  lien  against 
vessel,  to  recover  penalty  for  refusal  to  engage  pilot ;  Warren  v.  Kelley, 
80  Me.  531,  15  Atl.  54,  enforcing  State  lien  against  vessel  for  supplies 
furnished  in  home  port;  Atlantic  Works  v.  Tug  Glide,  157  Mass.  526, 
34  Am.  St.  Bep.  306,  33  N.  E.  163  (dissenting  opinion  in  157  Mass.  530, 
533,  33  N.  E.  165),  holding  State  court  can  enforce  statutory  lien  against 
vessel  for  repairs  in  home  port;  Globe  Iron  Works  v.  Steamer,  100  Mich. 
589,  43  Am.  St.  Bep.  469,  59  N.  W.  249,  enforcing  State  lien  against 
vessel,  for  materials  furnished  before  launching;  Gulf  etc.  Ry.  Co.  v. 
Eddins,  7  Tex.  Civ.  App.  126,  26  S.  W.  165,  arguendo. 

Distinguished  in  The  Willapa,  25  Or.  76,  34  Pac.  690,  holding  lien 
created  by  State  statute  against  vessel  for  supplies  furnished  in  home 
port  must  be  enforced  in  Federal  coi^i;. 

Surety  for  releaae  of  vesBel,  mider  statute  proyldlng  for  judgment 
against  him,  oaanot  objects 

Approved  in  McClaskey  v.  Barr,  79  Fed.  412,  417,  enforcing  liar 
bility  of  sureties  on  cost  bond. 

Part  owner  cannot  object  that  he  had  no  hearing  wliere  others  filed  bond 
and  released  ship.  * 

Distinguished  in  Grover  etc.  Mach.  Co.  v,  Radcliffe,  137  U.  S.  299, 
34  L.  Ed.  673,  11  Sup.  Ct.  96,  refusing  to  enforce  foreign  judgment, 
\  entered  without  hearing,  contrary  to  terms  of  bond. 

Miscellaneous.  Cited  in  Simpson  v.  Shepard,  230  U.  S.  409,  Ann. 
Oas.  1916A,  18,  48  L.  R.  A.  (N.  S.)  1151,  57  L.  Ed.  1546,  33  Sup.  Ct. 
729,  discussing  constitutionality  of  Minnesota  railroad  rates. 

119  V.  8.  401-407,  30  I..  Ed.  471,  7  Sup.  Ot  391,  OAUFOBNIA  PAVINa 
CO.  v.  SCHAUCKE. 

Belssne  No.  4364,  for  concrete  pavements,  Is  not  Inftlnged  by  marfcing 
which  leaves  maas  soUd. 

Approved  in  Shannon  v.  Bruner,  33  Fed.  290,  291,  California  etc. 
Pac.  Co.  V.  Starr,  52  Fed.  298,  299,  and  Hurlbut  v.  Schillinger,  IJO 
U.  S.  465,  466,  32  L.  Ed.  1014,  1015,  9  Sup.  Ct.  587,  all  awarding  dam- 
ages for  infringement  of  pavement  patent;  Hill  v.  Sawyer,  24  Blatchf. 
435,  31  Fed.  286,  restricting  patent  for  dating-stamp  to  specific  device 
described  and  holding  no  infringement;  Schillinger  v.  Middleton,  12 
Sawy.  533,  535,  31  Fed.  739,  740,  applying  rule;  Sackett  v.  Smith,  42 
Fed.  853,  restricting  patent  for  fountain-pen  to  precise  form  described 
and  holding  no  infringement. 
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119  V.  8.  407-436,  SO  Ii.  Ed.  425,  7  Sop.  Ot.  234,  UNITED  STATES  ▼. 
BAXTSCHEB. 

There  in  no  obligation  of  one  country  to  deliver  up  fngltlves  to  another 
In  absence  of  treaty. 

Approved  in  Terlinden  v.  Ames,  184  U.  S.  289,  46  L.  Ed.  545,  22  Sup. 
Ct.  492,  holding  violation  of  law  of  German  empire  is  extraditable 
offense  under  treaty  with  Prussia;  Tucker  v.  Alexandroff,  183  U.  S. 
431,  46  L.  Ed.  268,  22  Sup.  Ct.  198,  extraditing  deserter  from  crew 
of  Russian  warship  who  deserts  before  crew  organized  and  while 
ship,  though  launched,  is  still  in  process  of  construction;  Ex  parte 
McCabe,  46  Fed.  372,  12  L.  B.  A.  595,  refusing  to  surrender  to  Mexico, 
'  United  States  citizen  charged  with  murder  there,  under  treaty;  In  re 
Cook,  49  Fed.  837,  845,  refusing  to  discharge  prisoner  held  under  ex^ 
tradition  from  another  State,  under  Federal  Constitution. 

Extradition  cannot  be  negotiated  between  State  and  foreign  govern- 
ment. 

Approved  in  Maiorano  v.  Baltimore  etc.  R.  Co.,  216  Pa.  406,  116 
Am.  St.  Bep.  778,  21  L.  E.  A.  (N.  S.)  271,  65  Atl.  1078,  and  Maiorano 
V.  Baltimore  etc.  R.  R.  Co.,  213  U.  S.  273,  53  L.  Ed.  795,  29  Sup.  Ct. 
424,  both  holding  alien  nonresident  relative  of  subject  of  Italy  cannot 
recover  damages  for  his  death;  Ex  parte  McKnight,  48  Ohio  St.  595, 
14  L.  R.  A.  130,  28  N.  E.  1035,  holding  prisoner  extradited  under  Fed- 
eral Constitution  and  statut^  from  another  State  can  only  be  tried 
for  offense  charged;  People  v.  Supervisors  of  Columbia  County,  134 
N.  Y.  9,  31  N.  E.  325,  arguendo. 

Treaties  are  oontracte,  but  In  United  States  are  like  acta  of  Congress, 
of  which  courts  take  Judicial  notice. 

Approved  in  Cohn  v.  Jones,  100  Fed.  643,  holding  one  extradited 
from  Canada  for  burning  ''house"  owned  by  person  named,  and  occu- 
pied and  inhabited  by  persons  named  for  specific  business  purposes, 
may  be  tried  for  burning  "store  building";  The  Tenyu  Maru,  4  Alaska, 
135,  upholding  libel  against  Japanese  schooner  sending  boats  within 
three-mile  limit  of  Alaska  for  purpose  of  killing  female  seals;  Ehrlich 
V.  Weber,  114  Tenn.  723,  88  S.  W.  191,  determining  right  of  native- 
bom  children  of  alien  to  inherit;  In  re  Cooper,  143  U.  S.  500,  501,  36 
L.  Ed.  241,  12  Sup.  Ct.  459,  460,  construing  Bering  Sea  treaty,  and 
condemning  vessel  engaged  in  seal  poaching;  Ex  parte  McCabe,  46 
Fed.  373,  374,  375,  12  L.  .R.  A.  595,  596,  refusing  to  surrender  United 
States  citizen  charged  with  murder  in  Mexico,  under  treaty;  The  La 
Ninfa,  75  Fed.  518,  21  C.  C.  A.  434,  holding  Bering  Sea  award,  under 
treaty  with  England,  conclusive  on  courts;  Adams  v.  Akerlund,  168 
111.  638,  48  N.  E.  456,  holding  State  enactments  must  give  way  to 
treaties. 
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Generally,  prisoner  can  only  be  tried  for  crime  for  wbidi  extradited; 
rearrest  is  necessary. 

Approved  in  Johnson  v.  Browne,  205  U.S.  317,  10  Ann.  Oafl.  636, 
51  L.  Ed.  818,  27  Sup.  Ct.  539,  holding  one  extradited  from  Canada 
cannot  be  imprisoned  on  former  conviction;  Greene  v.  United  States, 
154  Fed.  409,  85  C.  C.  A.  251,  holding  crime  need  not  have  same  name 
in  both  countries  provided  offense  is  similar;  Ex  parte  Brown,  148 
Ped.  69,  70,  71,  one  extradited  from  Canada  under  treaty  of  1889  for 
trial  on  pending  indictment  cannot  be  seized  by  Federal  officers  and 
imprisoned  in  execution  of  prior  judgment  on  different  chai^;  Cohn  v. 
Jones,  100  Fed.  640,  holding  one  extradited  from  Canada  for  burning 
"house"  owned  by  person  named  may  be  tried  for  burning  "store  build- 
ing" ;  Cosgrove  v.  Winney,  174  U.  S.  68,  43  L.  Ed.  899,  19  Sup.  Ct.  599, 
holding  extradited  fugitive,  indicted  in  State  court,  not  subject  to  arrest 
by  Federal  court;  In  re  Baruch,  41  Fed.  473,  and  In  re  Reinitz,  39  Fed. 
206,  208,  4  L.  R.  A.  238,  239,  both  discharging  prisoner  held  under  civil 
arrest  after  acquittal  of  extradited  offense;  Hall  v.  Patterson,  45  Fed. 
354,  and  In  re  Cross,  43  Fed.  519,  both  refusing  to  discharge  prisoner 
convicted  of  crime,  for  which  he  was  extradited;  In  re  Fitton,  45  Fed. 
472,  holding  fugitive  extradited  for  larceny  cannot  be  tried  for  forgery; 
In  re  Ezeta,  62  Fed.  966,  967,  968,  holding  Circuit  judge  has  jurisdic- 
tion of  extradition  proceedings,  under  treaty  with  Salvador;  State  v. 
Rowe,  104  Iowa,  327,  73  N.  W.  834,  and  In  re  Rowe,  77  Fed.  165,  23 
C.  C.  A.  103,  both  holding  fugitive  extradited  as  accessory,  triable  as 
principal  where  State  statute  abolished  distinction ;  Ex  parte  McKnight, 
1036,  1037;  Moletor  v.  Sinnen,  76  Wis.  312,  29  Am.  St.  Rep.  74,  7 
48  Ohio  St.  594,  598,  602,  14  L.  R.  A.  130,  131,  132,  28  N.  E.  1034, 
L.  R*  A.  818,  44  N.  W:  1100,  and  State  v.  Hall,  40  Kan.  341,  10  Am. 
St.  Rep.  232,  19  Pac.  920,  all  applying  rule  to  interstate  extradition; 
In  re  Robinson,  29  Neb.  138,  26  Am.  St.  Rep.  379,  8  L.  R.  A.  399,  45 
N.  W.  268,  discharging  prisoner  forcibly  brought  from  another  State, 
without  extradition;  Streep  v.  United  States,  160  U.  S.  135,  40  L.  Ed. 
369,  16  Sup.  Ct.  247,  arguendo. 

Distinguished  in  Ex  parte  Collins,  154  Fed.  985,  988,  In  re  Collins, 
151  Cal.  344,  129  Am.  St.  Rep.  122,  90  Pac.  829,  Collins  v.  Johnston, 
237  U.  S.  511,  59  L.  Ed.  1079,  35  Sup.  Ct.  649,  and  Collins  v.  O'NeU, 
214  U.  S.  121,  53  L.  Ed.  935,  29  Sup.  Ct.  573,  all  holding  party  ex- 
tradited on  charge  of  perjury  may  be  tried  on  another  similar  charge; 
United  States  v.  Greene,  146  Fed.  768,  769,  upholding  sufficiency  of 
indictment  for  conspiracy  to  defraud  United  States  within  British  Ex- 
tradition Treaty  of  1890,  art.  I,  els.  4,  10 ;  Knox  v.  State,  164  Ind.  230, 
108  Am.  St.  Rep.  291,  73  N.  E.  257,  fugitive  extradited  on  charge  for 
specific  offense  may  be  tried  on  different  charge  without  opportunity 
to  return  to  asylum  state;  Ex  parte  Flack,  88  Kan.  620,  624,  628,  629, 
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631,  632,  Ann.  Oas.  1914B,  789,  47  L.  E.  A.  (N.  S.)  807,  129  Pac.  542, 
545,  547,  549,  holding  party  extradited  on  charge  of  forgery  may  be 
indicted  on  other  different  counts;  Rutledge  v.  Ejrauss,  73  N.  J.  L. 
398,  63  Atl.  988,  holding  civil  suit  may  also  be  instituted  against  one 
extradited  on  criminal  charge;  Lascelles  v.  State,  90  Ga.  362,  364,  35 
Am.  St.  Bep.  219,  220,  16  S.  E.  946,  Commonwealth  y.  Wright,  158 
Mass.  151,  152,  35  Am.  St.  Bep.  476,  477,  19  L.  B.  A.  208,  33  N.  E.  83, 
State  V.  Patterson,  116  Mo.  516,  22  S.  W.  698,  State  v.  Leidigh,  47  Neb. 
132,  66  N.  W.  309,  People  v.  Cross,  135  N.  .Y.  540,  542,  81  Am.  St. 
Bep.  868,  855,  32  N.  E.  247,  248,  State  v.  Glover,  112  N.  C.  898,  899, 
17  S.  E.  526,  and  Lascelles  v.  Georgia,  148  U.  S.  541,  37  L.  Ed.  551, 
13  Sup.  Ct.  689,  all  holding  fugitive  extradited  from  another  State 
may  be  indicted  for  different  offense  from  that  designated;  Ex  parte 
Foss,  102  Cal.  351,  353,  41  Am.  St.  Bep.  184,  185,  25  L.  B.  A.  596,  597, 
36  Pac.  670,  671  (see  dissenting  opinion  in  102  Cal.  355,  36  Pac.  671, 
25  L.  B.  A.  597),  holding  fugitive  voluntarily  surrendered  by  foreign 
government  for  nonextraditable  crime  may  be  tried  after  setting  aside 
first  indictment ;  Drinkall  v.  Spiegel,  68  Conn.  447,  86  L.  B.  A.  488,  36 
Atl.  831,  holding  paroled  prisoner  fleeing  to  another  State  can  be  ex- 
tradited; Ward  V.  State,  102  Tenn.  727,  62  S.  W.  997,  holding  fugitive 
captured  while  voluntarily  •  returning  to  this  country  not  entitled  to 
benefits  of  extradition. 

Bight  to  try  extradited  persons  for  other  offenses.    Note,  10  Am. 
St.  Bep.  207,  208,  209,  210. 

Extradition  proceedings.    Note,  112  Am.  St.  Bep.  107,  187. 

Right  after  international  extradition  to  try  prisoner  for  crime  not 
designated  in  requisition.    Note,  10  Ann.  Oas.  640.    . 

Right  to  try    jierson  for    crime  other    than  that  for  which  ex- 
tradited.   Note,  47  L.  B.  A.  (N.  S.)  807,  808. 

Prisoner  tried  In  State  court  for  lother  crime  la  entitled  to  error  to 
gnpreme  Oonrt  or  habeas  corpus. 

Approved  in  Ex  parte  Thaw,  214  Fed.  435,  refusing  extradition  of 
one  chaiged  with  escape  from  insane  asylum;  Ex  parte  Collins,  149 
Fed.  576,  denjdng  habeas  corpus  where  petitioner  extradited  for  per- 
jury was  again  indicted  for  perjury  committed  on  trial  of  first  indict- 
ment; Cohn  V.  Jones,  100  Fed.  642,  holding  Federal  court  may  release 
on  habeas  corpus  person  confined  under  State  judgment  where  want 
of  jurisdiction  arises  under  treaty;  Ex  parte  Coy,  32  Fed.  916,  holding 
State  court  must  discharge  prisoner  tried  for  other  crime  than  that 
for  which  he  was  extradited;  In  re  Reinitz,  39  Fed.  205,  209,  4  L.  B.  A. 
237,  239,  dischai^ng  prisoner  held  under  civil  arrest,  after  acquittal 
for  extradited  offense;  United  States  v.  Haynes,  29  Fed.  698,  arguendo. 

Distinguished  in  Ker  v.  Illinois,  119  U.  S.  443,  30  L.  Ed.  424,  7  Sup. 
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Ct.  229,  holding  Federal  Supreme  Court  cannot  review  judgment 
against  prisoner  kidnaped  in  foreign  country;  Mabon  v.  Justice,  127 
U.  S.  716,  82  L.  Ed.  289,  8  Sup.  Ct.  1213  (affirming  34  Fed.  627),  re- 
fusing to  discharge  prisoner  forcibly  abducted  from  State  to  which 
he  had  fled;  Commonwealth  v.  Wright,  158  Mass.  153,  156,  35  Am.  St. 
Bep.  479,  481,  19  L.  E.  A.  208,  210,  33  N.  E.  83,  85,  and  Lascelles  v. 
Georgia,  148  U.  S.  542,  37  L.  Ed.  551,  13  Sup.  Ct.  689,  both  holding 
fugitive  extradited  from  another  State  may  be  indicted  for  different 
offense  from  that  designated. 

PxlBoner  cannot  be  convicted  of  lesser  offense  tlum  that  for  wMch  he 
was  extradited. 

Distinguished  in  Lascelles  v.  Georgia,  148  U.  S.  545,  546,  37  L.  Ed. 
552,  13  Sup.  Ct.  690,  holding,  fugitive  extradited  from  another  State 
may  be  tried  for  different  offense  froiA  that  designated. 

Effect  of  extradited   person's  rights,  of  necessity  for  amending 
charge.    Note,  25  L.  B.  A.  594. 

Privil^e  of  nonresident  witness  from  suit.    Note,  25  L.  B.  A.  734. 

119  U.  S.  436-145,  30  Ii.  Ed.  421,  7  Sap.  Ot.  225,  !KER  y.  ILLINOIS. 

Indicted  criminal  is  not  deprived  of  dne  process  by  irregularities  in 
manner  of  arrest. 

Approved  in  Adams  v.  New  York,  192  U.  S.  596,  48  L.  Ed.  679,  24 
Sup.  Ct.  374,  holding  papers  found  in  possession  of  party  against  whom 
they  are  offered  in  execution  of  valid  search-warrant  are  admissible  in 
criminal  trial;  People  v.  Hyatt,  172  N.  Y.  181,  92  Am.  St.  Rep.  709,  64 
N.  E.  826,  holding  evidence  that  one  accused  of  crime  sought  to  be  ex- 
tradited was  not  in  demanding  State  when  crime  was  committed  does 
not  require  his  discharge  on  habeas  corpus;  State  v.  Melvem,  32  Wash. 
12,  72  Pac.  491,  holding  fact  that  defendant  was  arrested  in  first 
instance  by  person  not  having  legal  warrant  therefor  not  ground  for 
reversal  for  lack  of  jurisdiction  of  person,  when  it  appears  that  he 
was  in  fact  in  custody  of  officer,  was  present  on  arraignment,  pleaded 
not  guilty,  and  was  in  court  throughout  trial;  In  re  Johnson,  167  U.  S. 
126,  42  L.  Ed.  105,  17  Sup.  Ct.  737,  holding  indictment  and  trial  valid, 
although  original  arrest  was  illegal;  In  re  Cross,  43  Fed.  520,  refusing 
to  discharge  prisoner  convicted  of  nonextraditable  offense,  after  vol- 
untary return;  In  re  Roszcynialla,  99  Wis.  538,  75  N.  W.  168,  refusing 
to  discharge  prisoner  convicted  of  burglary,  while  imprisoned  for 
another  offense. 

m 

Regnlaxlty  of  extradition  proceedings  cannot  be  qnestioned  at  trial, 
after  surrender. 

Approved  in  Greene  v.  United  States,  154  Fed.  407,  410,  85  C.  C.  A. 
251,  holding  decision  of  courts  of  asylum  country  that  offense  charged 
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is  within  extradition  treaty  is  not  reviewable  in  courts  of  country 
seeking  extradition;  Cook  y.'Hart,  146  U.  S.  190,  191,  36  L.  Ed.  938, 
13  Sup.  Ct.  42,  refusing  to  discharge  prisoner  extradited  from  another 
State. 

Supreme  Court  may  review  Jodgmeiit  where  ertradlted  prisoner  has  set 
up  treaty  in  State  court. 

Approved  in  The  Tenyu  Maru,  4  Alaska,  135,  upholding  libel  against 
Japanese  schooner  sending  boats  within  three-mile  limit  for  purpose 
of  killing  female  seals. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  E.  A.  582. 

Questions    considered  by    Federal    Supreme   Court  in  reviewing 
judgments  of  State  courts.    Note,  63  L.  B.  A.  574. 

PngltiYe  has  no  absolute  rli^t  to  asylum,  and  if  convicted  after  abduc- 
tion. Supreme  Court  cannot  review  judgment,  unless  treaty  set  up. 

Approved  in  Pettibone  v.  Nichols,  203  U.  S.  207,  214,  7  Ann.  Oas. 
1047,  51  L.  Ed.  154,  157,  27  Sup.  Ct.  Ill,  holding  independent  proof 
other  than  requisition  papers  is  unnecessary  to  prove  accused'a  fugi- 
tive; Ex  parte  Glenn,  103  Fed.  948,  holding  where  person  regularly  in- 
dicted for  violation  of  criminal  statutes  of  State  is  in  custody  of  State 
authorities,  he  will  not  be  discharged  before  trial  by  Federal  court  on 
habeas  corpus  on  ground  that  he  was  forcibly  and  illegally  brought 
within  jurisdiction;  Ex  parte  Moyer,  12  Idaho,  257,  118  Am.  St.  Bep. 
214,  12  L.  R.  A.  (N.  S.)  227,  85  Pac.  900,  holding  l^ality  of  warrant 
of  executive  of  surrendering  State  cannot  be  questioned  once  accused 
is  within  limits  of  extraditing  State;  Ex  parte  Wilson,  63  Tex.  Cr. 
283,  36  L.  B.  A.  (N.  S.)  243,  140  S.  W.  99,  holding  one  kidnaped  in 
Mexico  and  brought  into  Texas  may  be  subject  to  extradition  by 
Nevada;  Mahon  v.  Justice,  127  U.  S.  712,  715,  32  L.  Ed.  287,  288,  8 
Sup.  Ct.  1211,  1212  (see  dissenting  opinion  in  127  U.  S.  716,  32  L.  Ed. 
289,  8  Sup.  Ct.  1213),  afi&rming  34  Fed.  527,  refusing  to  discharge 
prisoner  forcibly  abducted  from  State  to  which  he  had  fled;  Eaton  v.  • 
West  Virginia,  91  Fed.  766,  34  C.  C.  A.  68,  and  Cook  v.  Hart,  146  U.  S. 
194, 36  L.  Ed.  940,  13  Sup.  Ct.  43  (affirming  49  Fed.  837),  both  refusing 
to  discharge  extradited  prisoner,  claiming  not  to  be  a  fugitive;  In  re 
Ezeta,  62  Fed.  967,  968,  holding  circuit  judge  has  jurisdiction  of  extra- 
dition proceedings,  under  treaty  with  Salvador;  In  re  Moore,  75  Fed. 
824,  refusing  to  discharge  prisoner  extradited  from  another  State,  on 
false  affidavits;  Brookin  v.  State,  26  Tex.  App.  125,  9  S.  W.  737,  and 
Ex  parte  Barker,  87  Ala.  9,  13  Am.  St.  Rep.  20,  6  South.  8,  both  refus- 
ing to  discharge  prisoner  kidnaped  and  brought  from  another  State; 
Kingen  v.  Kelley,  3  Wyo.  577,  15  L.  R*  A.  193,  28  Pac.  40,  Baker  v. 
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State,  88  Wis.  147,  59  N.  W.  572,  both  holding  trial  court  has  juris- 
diction, although  prisoner  was  kidnaped  from  another  State. 

Distinguished  in  In  re  Reinitz,  39  Fed.  208,  4  L.  B.  A.  238,  239,  dis- 
charging prisoner  held  under  civil  arrest  after  acquittal  for  extradited 
offense;  dissenting  opinion  in  Pettibone  v.  Nichols,  203  U.  S.  217,  7 
Ann.  Oas.  1047,  51  L.  Ed.  159,  27  Sup.  Ct.  Ill,  majority  holding  inde- 
pendent proof  other  than  requisition  papers  is  unnecessary  to  prove 
accused  a  fugitive. 

Jurisdiction  to  try  prisoner  forcibly  or  unlawfully  brought  within 
jurisdiction.    Note,  14  Ann.  Gas.  524. 

Extradited  criminal  is  triable  only  for  offense  for  whicli  he  was  de- 
livered. 

Approved  in  In  re  Collins,  151  Cal.  347,  129  Am.  St.  Rep.  122,  90 
Pac.  830,  holding  one  extradited  on  charge  of  perjury  may  be  tried  on 
another  charge  occurring  since  extradition;  Ex  parte  Flack,  88  Kan. 
624,  628,  Ann.  Qas^  1914B,  789,  47  L.  R.  A.  (N.  S.)  807,  129  Pac.  544, 
546,  holding  one  extradited  on  one  charge  bf  forgery  may  be  indicted 
on  other  similar  count;  In  re  Fitton,  45  Fed.  474,  holding  fugitive  ex- 
tradited for  larceny  cannot  be  tried  for  forgery;  Moletor  v.  Sinnen, 
76  Wis.  313,  20  Am.  St.  Rop.  74,  7  L.  R.  A.  818,  44  N.  W.  1100,  apply- 
ing rule  to  interstate  extradition. 

Distinguished  in  Lascelles  v.  State,  90  Ga.  364,  369,  85  Am.  St.  Rep. 
220,  224,  16  S.  E.  946,  948,  Commonwealth  v.  Wright,  158  Mass.  155, 
36  Am.  St.  Rep.  480,  19  L.  R.  A.  209,  33  N.  E.  84,  Stale  v.  Patterson, 
116  Mo.  515,  516,  22  S.  W.  698,  State  v.  Leidigh,  47  Neb.  132,  66  N.  W. 
309,  State  v.  Glover,  112  N.  C.  897,  900, 17  S.  E.  526,  Williams  v.  Weber, 
1  Colo.  App.  195,  28  Pac.  22,  and  Lascelles  v.  Georgia,  148  U.  S.  543, 
545,  37  L.  Ed.  551,  552,  13  Sup.  Ct.  689,  690,  all  holding  fugitive  ex- 
tradited from  another  State  may  be  tried  for  different  offense  from 
that  designated ;  Ward  v.  State,  102  Tenn.  727,  52  S.  W.  997,  holding 
fugitive  captured  while  voluntarily  returning  to  this  countiy,  not 
entitled  to  benefits  of  extradition. 

Right  to  try  extradited  person  for  other  offenses.    Note,  10  Am. 
St.  Rep.  209,  210. 

Effect  of    extradited    person's    rights  of    necessity  for  amending 
chai^.    Note,  25  L.  R.  A.  595. 

What  constitutes  crime  of  kidnaping.    Note,  4  Am.  St.  Rep.  449. 

Abduction  or  wrongful  bringing  of  criminal  into  jurisdiction  as 
defense.    Note,  15  L.  R.  A.  177. 

Miscellaneous.  Cited  in  People  v.  Flynn,  7  Utah,  382,  26  Pac.  1115, 
not  in  point. 
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119  V.  S.  445-149,  30  I..  Ed.  459,  7  Sop.  Ot  278,  OAMFBEU.  v.  LACLEDE 
aAS-LIOHT  00. 

Section  891,  SerlBed  Statutes,  provides  tbat  copies  of  patents  should 
be  regarded  as  of  same  class  of  evidence  as  originals^ 

Approved  in  Harmening  v.  Howland,  26  N.  D.  43,  141  N.  W.  133, 
holding  where  officer  of  Land  Department  testified  as  to  identity  of 
document  from  office,  they  were  properly  authenticated;  Paine  v. 
Trask,  56  Fed.  234,  6  C.  C.  A.  497,  admitting  copy  of  record  of  patent 
office  to  show  assignment. 

119  XT.  S.  450-453,  30  L.  Ed.  462,  7  Sup.  Ot.  281,  WINOHESTEB  V.  HEIS- 


Assignee  may  litigate  rights  in  State  courts  and  Judgment  Is  binding  on 
him  and  privies. 

Approved  in  Druhe  Hardwood  Lumber  Co.  v.  Fishbein,  101  Minn.  84, 
11  Ann.  Oas.  300,  111  N.  W.  951,  holding  replevin  cannot  be  held  in 
State  court  against  property  detained  by  Federal  officer;  dissenting 
opinion  in  Pugh  V.  Loisel,  219  Fed.  426, 135  C.  C.  A.  221,  majority  hold- 
ing tmstee  in  bankruptcy  appearing  in  foreclosure  proceedings  in  State 
court  is  not  precluded  from  latter  seeking  to  enjoin  same  proceedings; 
Adams  v.  Crittenden,  133  U.  S.  299,  33  L.  Ed.  624,  10  Sup.  Ct.  305, 
holding  State  foreclosure  valid  against  Federal  assignee  in  bank- 
ruptcy; Ludeling  v.  Chaffe,  143  U.  S.  305,  36  L.  Ed.  814, 12  Sup.  Ct.  440, 
holding  revival  of  judgment  in  State  court  valid  against  assignee  vol- 
untarily appearing;  Grant  v.  Buckner,  172  U.  S.  238,  43  L.  Ed.  432, 
19  Sup.  Ct.  165,  applying  rule  to  Federal  receiver  voluntarily  appear- 
ing in  State  court;  Sullivan  v.  Rabb,  86  Ala.  440,  5  South.  749,  apply- 
ing rule  in  suit  to  enjoin  trespass;  Fowler  v.  Lewis'  Admr.,  36  W.  Va. 
147,  14  S.  E.  459,  arguendo. 

Distinguished  in  Goodnough  Mercantile  Co.  v.  Galloway,  48  Or.  251, 
84  Pac.  1064,  holding  trustee  answering  after  overruling  of  demurrer 
to  petition  in  State  court  does  not  thereby  submit  to  jurisdiction. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R*  A.  535. 

119  V.  S.  454-464,  30  L.  Ed.  465,  7  Sup.  Ot  262,  OLBVELAM)  ETO.  BY. 
00.  v.  McOLXXNa. 

Not  cited. 

119  V.  a  464-466,  30  L.  Ed.  486^  7  Sop.  Ot.  284,  BALTIMORE  ETO.  BY. 
00.  V.  BATES. 

Subsections  1  and  2  of  section  689,  Bevised  Statutes,  were  repealed  hy 
act  of  1875,  but  snhsection  3  wu  not 
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Approved  in  0  'Conor  v.  Texas,  202  U.  S.  507,  50  L.  Ed.  1126,  26  Sup. 
Ct.  726,  alien  nonresident  can  no  longer  claim  privilege  of  removal  under 
Rev.  Stats.,  §  639,  subsec.  1 ;  Cochran  v.  Montgomery  County,  199  U.  S. 
272,  50  L.  Ed.  188,  26  Sup.  Ct.  58,  Circuit  Court's  jurisdiction  depended 
entirely  on  diverse  citizenship  within  Circuit  Court  of  Appeals  Act, 
§  6,  where  cause  removed  for  local  prejudice ;  Hanrick  v.  Hanrick,  153 
U.  S.  197,  38  L.  Ed.  687,  14  Sup.  Ct.  837,  holding  one  defendant,  being 
citizen  of  same  State  as  plaintiff,  cannot  remove  cause,  for  local  preju- 
dice ;  Whelan  v.  New  York  etc.  Ry.  Co.,  35  Fed.  853,  1  L.  R.  A.  69,  hold- 
ing act  of  1887  repeals  subdivision  3  of  Rev.  Stats.,  §  639. 

Under  subsection  3,  section  639,  Beivlsed  Statutes,  petition  may  be  filed 
at  any  time  1)efore  final  trial. 

Approved  in  Kentucky  v.  Powers,  139  Fed.  485,  upholding  removal 
of  criminal  prosecution  where  defendant  discriminated  against  in  selec- 
tion of  jurors;  Carpenter  v.  New  York  etc.  R.  R.  Co.,  184  Mass.  101,  68 
N.  E.  29,  trial  before  auditor  does  not  deprive  plaintiff  of  right  to  non- 
suit after  hearing  but  before  filing  of  auditor's  report;  Brodhead  v. 
Shoemaker,  44  Fed  523,  11  L.  R.  A.  569,  allowing  petition  filed  before 
trial  in  appellate  court. 

Distinguished  in  Fisk  v.  Henarie,  142  U.  S.  466,  36  L.  Ed.  1083,  12 
Sup.  Ct.  209  (reversing  13  Sawy.  41,  51,  32  Fed.  420,  426),  holding  peti- 
tion must  be  filed  before  trial  could  be  first  had,  under  statute. 

Bemovals  under  subsection  3,  section  639,  Bevlsed  Statutes,  are  gov- 
erned by  mode  prescribed  therein,  not  by  act  of  1875. 

Approved  in  United  States  v.  Huffmaster,  13  Sawy.  282,  35  Fed.  82, 
arguendo. 

Right  to  remove  cause  from  State  to  Federal  court  for  prejudice 
or  local  infiuence  as  dependent  upon  citizenship  of  parties.  Note, 
4  Ann.  Oas.  456. 

Miscellaneous.  Cited  in  McArthur  Bros.  Co.  v.  Commonwealth,  197 
Mass.  140,  83  N.  E.  335,  holding  error  for  court  to  appoint  auditor  to 
hear  suit  for  damages  against  city. 

119  U.  S.  469-472,  30  L.  Ed.  435,  7  Sup.  Ct  287,  PEPEB  v.  FOBDYOE. 

Decree  should  be  reversed  where  Circuit  Court's  jurisdiction  does  not 
appear  from  record. 

Approved  in  Illinois  etc.  Ry.  Co.  v.  Jones,  118  Ky.  165,  80  S.  W.  486, 
reaffirming  rule;  Risley  v.  City  of  Utica,  168  Fed.  752,  holding  suit  by 
taxpayer  to  set  aside  contract  of  city  with  water  company  is  governed 
by  amount  of  tax  in  question;  Southern  Land  etc.  Co.  v.  Johnson,  156 
Fed.  247,  holding  where  bill  for  partition  shows  complainant's  interest 
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to  be  less  than  two  thousand  dollars,  Federal  court  has  no  jurisdiction; 
Metcalf  V.  Watertown,  128  U.  S.  588,  82  L.  Ed.  543,  9  Sup.  Ct.  173,  and 
Everhart  v.  HuntsvUle  College,  120  U.  S.  224,  30  L.  Ed.  623,  7  Sup.  Ct. 
555,  both  applying  rule ;  Denny  v.  Pironi,  141  U.  S.  124,  35  L.  Ed.  658, 
11  Sup.  Ct.  967,  reversing  case  where  citizenship  does  not  appear. 

Bemoval  is  not  allowable  where  Indispensable  defendant  is  resident 
of  plalntlfTs'  State,  and  controyersy  is  inseparable. 

Approved  in  Chicago  etc.  Ry.  Co.  v.  Willard,  220  U.  S.  421,  55  L.  Ed. 
524,  31  Sup.  Ct.  460,  holding  suit  in  tort  against  lessee  railroad  and  its 
nonresident  lessor  is  not  separable  controversy;  Regis  v.  United  Drug 
Co.,  180  Fed.  208,  holding  suit  against  corporation  and  its  manager  for 
infringement  of  trademark  is  not  separable  controversy;  Allen- West 
Commission  Co.  v.  Brashear,  176  Fed.  122,  holding  trustees  of  mortgage 
are  indispensable  parties ;  Fishblatt  v.  Atlantic  City,  174  Fed.  199,  hold- 
ing in  suit  to  condemn  land  mortgagee  is  indispensable  party;  Cely  v. 
Griffin,  113  Fed.  982,  holding  equity  suit  to  set  aside  contract  for  sale 
of  patent  cannot  be  maintained  in  Federal  court  where  indispensable 
defendant  is  citizen  of  same  State  as  complainant ;  Colorado  Fuel  &  Iron 
Co.  V.  Four  Mile  Ry.  Co.,  29  Colo.  94,  66  Pac.  903,  holding  in  condemna- 
tion against  domestic  corporation  as  owner  of  premises  and  against 
foreign  corporation  as  trustee  for  holders  of  bonds  secured  by  mortgage 
on  premises,  both  corporations  being  indispensable  parties,  and  interests 
not  separable  so  as  to  permit  removal  by  foreign  corporation;  Duchesse 
D'Auxy  V.  Porter,  41  Fed.  68,  dismissing  bill  where  necessary  parties 
were  nonresidents  and  not  served;  Rust  v.  Brittle  Silver  Co.,  58  Fed. 
613,  7  C.  C.  A.  389,  Barth  v.  Color,  60  Fed.  469,  9  C.  C.  A.  81,  and  Shipp 
V.  Williams,  62  Fed.  6,  10  C.  C.  A.  247,  all  applying  rule;  Missouri  v. 
New  Madrid  County,  73  Fed.  306,  holding  suit  by  State  against  county 
and  nonresident  defendants,  not  removable  to  Federal  court;  Baltimore 
etc.  Loan  Assn.  v.  Alderson,  90  Fed.  144,  32  C.  C.  A.  542,  applying  rule 
to  suit  against  foreign  corporation  and  resident  lienhplders. 

Removal    of    cause    because    of    separable    controversy.    Note,    5 
L.  R.  A.  (N.  S.)  79. 

Costs  on  reversal  for  want  of  Jniiadiction  sbotild  be  divided  where  error 
attributable  to  botb  parties. 

Approved  in  King  Bridge  Co.  v.  Otoe  County,  120  U.  S.  227  (see  30 
L.  Ed.  624,  7  Sup.  Ct.  553),  plaintiff  in  error  must  pay  costs  on  reversal 
where  citizenship  does  not  appear;  Auer  v.  Lombard,  72  Fed.  211,  19 
C.  C.  A.  72,  and  Tug  River  etc.  Co.  v.  Brigel,  67  Fed.  630,  14  C.  C.  A. 
577,  both  applying  rule  in  Circuit  Court  of  Appeals ;  Hunt  v.  Howes,  74 
Fed.  659,  660,  663,  21  C.  C.  A.  356,  taxing  costs  against  defendants  suing 
out  superfluous  writ  of  error. 
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Distinguished  in  Vaughan  v,  McArthur  Bros.  Co.,  227  Fed.  368,  hold- 
ing where  after  eight  years  proceedings  in  Federal  court  plaintiff  seeks 
to  have  cause  remanded  on  account  of  citizenship  of  one  of  plaintiffs 
heing  same  as  defendants,  court  properly  taxed  costs  to  plaintiff. 

119  V.  8.  473-476^  30  la.  Ed.  461,  7  Sop.  Ct.  260,  OERMANIA  INS.  00.  ▼. 
WISCONSIN. 

Bemoval  of  suit  hy  State  In  its  own  courts  Is  not  allowable,  unleaa  it 
arises  under  Federal  Constitution  or  laws. 

Approved  in  Missouri,  K.  &  T.  R.  R.  Co.  v.  Hickman,  183  U.  S.  58, 
46  L.  Ed.  83,  22  Sup.  Ct.  20,  holding  State  not  real  party  in  interest  so 
as  to  preclude  removal  in  suit  by  railroad  commissioners  under  Mo.  Rev. 
Stats.  1899,  §  1150,  to  restrain  railroad  from  violating  law  and  order  of 
commissioners  with  respect  to  rates;  Alabama  etc.  Ry.  Co.  v.  American 
Cotton  Oil  Co.,  229  Fed.  19,  holding  suit  for  injury  to  interstate  ship- 
ment of  goods  was  properly  brought  in  Federal  court;  South  Carolina 
V.  Virginia-Carolina  Chemical  Co.,  117  Fed.  728,  holding  action  by  State 
to  subject  foreign  corporation  to  penalties  imposed  by  State  statute  not 
removable  on  ground  of  Federal  question,  where  statute  purports  to  have 
been  enacted  under  police  powers  and  complaint  makes  no  reference  to 
Constitution  or  laws  of  United  States ;  State  of  West  Virginia  v.  King, 
112  Fed.  370,  holding  suit  by  State  against  land  claimant  to  enforce 
forfeiture  of  4and  and  subject  it  to  sale  for  benefit  of  school  fund  not 
removable ;  Darnell  v.  State,  174  Ind.  150,  90  N.  E.  772,  holding  suit  by 
State  to  recover  taxes  omitted  on  property  of  nonresidents  is  not  re- 
movable to  Federal  court;  Shellenbarger  v.  Fewel,  34  Okl.  83,  124  Pac. 
619,  holding  suit  to  determine  title  to  Indian  lands  not  removable  to  Fed- 
eral courts ;  Postal  Tel.  etc.  Co.  v.  United  States,  155  U.  S.  487,  89  L.  Ed. 
233,  15  Sup.  Ct.  194,  holding  suit  by  State  against  foreign  corporation 
not  removable;  Indiana  v.  Alleghany  Oil  Co.,  85  Fed.  872,  holding  suit 
by  State  to  recover  statutory  penalty  for  allowing  escape  of  gas  not  re- 
movable; Arkansas  v.  ELansas  etc.  Coal  Co.,  96  Fed.  355,  357,  holding 
suit  by  State  to  restrain  foreign  corporation  from  bringing  in  armed 
men  not  removable;  Hickman  v.  Missouri  etc.  Ry.  Co.,  151  Mo.  656,  52 
S.  W.  354,  holding  action  by  State  railroad  commissioners  against  rail- 
roads not  removable;  State  v.  Port  Royal  etc.  Ry.  Co.,  45  S.  C.  434,  23 
S.  E.  372,  holding  suit  by  State  against  foreign  railroad  not  removable. 

Becord  must  show  that  Federal  right  claimed  will  be  defeated  hy  ona 
eonstmction  of  Federal  laws,  or  sustained  by  oppocdte. 

Approved  in  State  of  Oregon  v.  Three  Sisters  Irr.  Co.,  168  Fed.  349, 
holding  suit  by  Oregon  on  irrigation  contract  obtaining  its  validity  from 
act  of  Congress  was  properly  removed  to  Federal  courts;  Marrs  v.  Fel- 
ton,  102  Fed.  777,  holding  where  Federal  court  receiver  is  properly 
joined  in  State  court  with  codefendant,  who  has  no  right  of  removal 
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and  suit  does  not  involve  separable  controversy,  suit  is  not  removable 
by  receiver;  McMullen  v.  Bowers,  102  Fed.  600,  42  C.  C.  A.  470,  deny- 
ing Federal  jurisdiction  over  suit  for  forfeiture  of  patented  dredge  and 
for  infringement  of  patent  alleged  to  have  resulted  from  its  use  outside 
of  territory  covered  by  license;  Carleton  v.  Bird,  94  Me.  188^  37  Atl. 
155,  upholding  State  jurisdiction  of  action  of  debt  on  covenant  to  pay 
license  fee  for  use  of  patented  article  and  process,  where  defendant  con- 
tended that  during  period  sued  for  article  was  not  covered  by  plaintiff's 
patent,  and  plaintiff  contended  that  defendant's  apparatus  was  infringe- 
ment of  his  patent;  Pratt  v.  Paris  Gas-light  etc.  Co.,  168  U.  S.  259,  42 
L.  Ed.  460,  18  Sup.  Ct.  64,  holding  suit  not  removable  to  Federal  court 
where  validity  of  patent  is  only  incidentally  involved ;  Briscoe  v.  South- 
em  Kansas  Ry.  Co.,  40  Fed.  277,  holding  suit  against  railroad  running 
through  Indian  country,  under  Federal  authority,  arises  under  laws  of 
United  States ;  Fleitas  v.  Meraux,  47  La.  Ann.  240,  16  South.  851,  hold- 
ing suit  involving  effect  of  Federal  Bankrupt  Act  removable. 

119  JJ.  8.  477,  30  !•.  Ed.  462,  7  Sup.  Ct.  262,  PEOPLE'S  INS.  00.  ▼.  WIS- 
CONSIN. 

Not  cited. 

119  V.  S.  477-180,  SO  li.  Ed.  440,  7  Snp.  Ct.  283,  UNITED  STATES  ▼. 
JONES. 

Supreme  Court  may  review  Judgments  of  Court  of  Claims  In  exerdsa 
of  general  jurisdiction. 

Approved  in  Great  Falls  Mfg.  Co.  v.  Attorney-General,  124  U.  S.  599, 
31  L.  Ed.  583,  8  Sup.  Ct.  638,  applying  rule ;  In  re  Sanborn,  148  U.  S. 
225  (see  37  L.  Ed.  430,  13  Sup.  Ct.  579),  holding  no  appeal  lies  from  de- 
cision of  Court  of  Claims,  on  claim  transmitted  by  head  of  department, 
with  consent  of  claimant ;  United  States  v.  Seymour,  10  App.  D.  C.  312, 
holding  court  cannot  mandamus  commissioner  of  patents  to  issue  patent. 

Miscellaneous.  Cited  in  Tuttle  v.  Moore,  3  Ind.  Ter.  728,  64  S.  W. 
590,  591,  upholding  authority  of  town-site  commissioners  to  sell  land  in 
Indian  territory. 

119  IT.  S.  481-484,  30  L.  Ed.  473,  7  Sup.  Ct.  292,  OBEENWICH  INS.  CO.  v. 
PBOVIDENCE  S.  S.  CO. 

Not  cited. 

119  U.  S.  486-491,  SO  L.  Ed.  474,  7  Snp.  Ct.  289,  WOLVERTON  v.  NICHOLS. 

Under  sections  2326,  2326,  Bevlsed  Statutes^  plaintiff,  baying  agreed 
to  conTey  to  leasee,  may  sue,  notwltlutanding  local  statute. 

Xin— 45 
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Approved  in  Lily  Min.  Co.  v.  Kellogg,  27  Utah,  114,  115,  74  Pac.  519^ 
following  rule;  Dufiield  v.  San  Francisco  Chemical  Co.,  198  Fed.  944, 
holding  in  suit  to  determine  adverse  mining  claim,  court  cannot  review 
decision  of  Land  Department  as  to  whether  location  was  lode  or  placer; 
Tonopah  Fraction  Min.  Co.  v.  Douglass,  123  Fed.  939,  upholding  bill  by 
adverse  claimant  in  possession,  in  nature  of  bill  to  quiet  title,  which 
alleges  that  land  is  part  of  mining  claim  of  which  plaintiff  is  owner  and 
in  possession,  and  that  it  is  claimed  by  defendant  as  part  of  overlapping 
claim  subsequently  located ;  Nome-Sinook  Co.  v.  Simpson,  1  Alaska,  -583, 
adverse  suit  by  applicant  for  mining  patent  is  maintainable  in  Alaska 
District  Court ;  Allen  v.  Myers,  1  Alaska,  119,  action  at  law  for  recovery 
of  possession  when  plaintiff  out  of  possession  or  equity  suit  to  quiet  title 
when  plaintiff  in  possession,  is  appropriate  remedy  to  determine  right 
of  possession  of  mining  claim  as  between  claimants  under  Rev.  Stats., 
§  2326;  Healy  v.  Rupp,  37  Colo.  28,  86  Pac.  1016,  upholding  claim  based 
on  discovery  made  after  locating;  Hopkins  v.  Butte  Copper  Co.,  29 
Mont.  393,  74  Pac.  1082,  failure  of  complaint  to  determine  adverse  claim 
to  mining  location  to  allege  suit  brought  within  time  required  by  Rev. 
Stats.,  §  2326,  can  be  raised  only  by  demurrer;  Murray  v.  Polglase,  23 
Mont.  414,  59  Pac.  441,  holding  under  U.  S.  Rev.  Stats.,  §  2326,  one  who 
has  not  filed  his  adverse  claim  under  statute  cannot  intervene  in  action 
to  determine  adverse  claims  to  mining  location,  though  he  claims  adverse 
interest  to  both  plaintiff  and  defendant;  Upton  v.  Santa  Rita  Mining 
Co.,  14  N.  M.  Ill,  89  Pac.  279,  holding  ordinary  declaration  in  ejectment 
is  sufficient  to  support  adverse  claim ;  Deeney  v.  Mineral  Creek  Mill  Co.y 
11  N.  M.  287,  67  Pac.  724,  declaration  in  ejectment  is  sufficient  under 
Comp.  Laws  1897,  §§  2290,  2291,  to  prevent  all  questions  involved 
between  applicant  for  mining  patent  and  adverse  claimant;  Doe  v. 
Waterloo  Min.  Co.,  43  Fed.  221,  holding  suit  to  determine  right  to  pos- 
session of  mining  claim,  cognizable  in  equity;  Shoshone  Min.  Co.  v. 
Rutter,  87  Fed.  804,  31  C.  C.  A.  223,  and  Burke  v.  Bunker  Hill  etc.  Co., 
46  Fed.  647,  both  holding  suit  to  determine  title  to  mining  land  cogniz- 
able by  Federal  court;  Manning  v.  Strchlow,  11  Colo.  455,  456,  18  Pac. 
627,  Burke  v.  McDonald,  2  Idaho,  313,  326,  13  Pac.  353,  360,  Nesbitt  v. 
De  Lamars  etc.  Min.  Co.,  24  Nev.  273,  77  Am.  St.  Rep.  807,  52  Pac.  609, 
53  Pac.  179,  Pcrego  v.  Dodge,  9  Utah,  7,  33  Pac.  222,  Iba  v.  Central 
Assn.,  5  Wyo.  366,  40  Pac.  531,  and  Gird  v.  California  Oil  Co.,  60  Fed. 
633,  all  determining  conflicting  claims  to  mining  locations. 

Distinguished  in  Wamekros  v.  Cowan,  13  Ariz.  46,  108  Pac.  239,  hold- 
ing where  declaration  shows  that  defendant  has  filed  application  for 
patent,  same  is  demurrable  as  being  within  jurisdiction  of  Land 
Department. 
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119  V.  S.  491-4M,  30  L.  Ed.  476,  7  Sap.  Cft.  805,  GILBEBT  v.  MOLINE 
PIiOUaH  CO. 

Goaranty  cannot  1>e  altered,  as  to  time  and  character  of  credit  to  be 
given,  by  parol  evidence. 

Approved  in  Union  Selling  Co.  v.  Jones,  128  Fed.  676,  63  C.  C.  A.  224, 
holding  where  contract  for  sale  of  binder  twine  contained  words  "qual- 
ity guaranteed,"  parol  evidence  inadmissible  to  show  that  warranty  by 
reason  of  prior  negotiations  between  parties  was  intended  to  include  cer- 
tain representations  as  to  quality;  Basnight  v.  Southern  Jobbing  Co., 
148  N.  C.  357,  62  S.  E.  422,  holding  defendants  could  not  show  by  parol 
that  they  were  not  personally  liable  to  repurchase  stock;  Schriner  v. 
Dickinson,  20  S.  D.  437,  107  N.  W.  537,  holding  parol  evidence  could  not 
be  admitted  to  show  that  one  signing  contract  acted  as  agent;  Seitz  v. 
Brewers  etc.  Mach.  Co.,  141  U.  S.  518,  86  L.  Ed.  840,  12  Sup.  Ct.  48,  re- 
jecting parol  evidence  to  modify  complete  written  agreement;  Eels  v. 
St.  Louis  etc.  Ry.  Co.,  52  Fed.'  905,  rejecting  evidence  to  alter  written 
shipping  contract;  Wilkins  v.  Carter,  84  Tex.  440,  19  S.  W.  998,  reject- 
ing testimony  seeking  to  limit  liability  assumed  by  guarantor  in  letter. 

Distinguished  in  Holmes  v.  Evans,  29  Okl.  377,  118'  Pac.  146,  holding 
oral  evidence  may  be  given  as  to  stipulations  not  contained  in  written 
contract. 

Admissibility  of  parol  evidence  to  affect  terms  of  contract  of  guar- 
anty.   Note,  Ann.  Gas.  1912A,  781. 

Whether  letter-preas  copy  can  always  be  introduced  la  place  of  origi- 
nal, qnaere.  ^ 

Approved  in  Anglo-American  Packing  etc.  Co.  v.  Cannon,  31  Fed.  315, 
rejecting  letter-press  copy  where  original  not  shown  to  be  unobtainable. 

Kinds  of  secondary  evidence  in  respect  to  lost  instrument.    Note, 

11  E.  R.  C.  606. 

» 

Judgment  will  not  be  rerersed  for  erroneons  admliwrion  of  Immaterial 
evidence,  working  no  injury. 

Approved  in  Security  Trust  So.  v.  Robb,  142  Fed.  84,  73  C.  C.  A.  302, 
following  rule;  Fisher  v.  State,  1  Penne.  (Del.)  391,  41  Atl.  185,  apply- 
ing rule  in  prosecution  for  attempted  rape. 

119  U.  8.  495-498,  SO  L.  Ed.  491,  7  Sup.  Ot.  294,  BIONALL  v.  GOUIJ). 

Bond  to  indemnify  against  claima  in  certain  som,  liquidated  damages, 
is  bond  for  penalty. 

Approved  in  Sun  Printing  &  Publishing  Assn.  v.  Moore,  183  U.  S.  664, 
46  L.  Ed.  378,  22  Sup.  Ct.  249,  holding  parties  to  charter-party  may 
stipulate  agreed  value  of  vessel  as  liquidated  damages  to  be  paid  in  event 
of  failure  to  return  vessel,  and  such  stipulation  is  conclusive  upon  them, 
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in  absence  of  fraud  or  mistake;  O'Brien  y.  Illinois  Surety  Co.,  203  Fed. 
438,  121  C.  C.  A.  546,  holding  where  lessee  agreed  to  erect  building  and 
gave  indemnity  bond  of  five  thousand  dollars,  same  was  a  penalty ;  Mc- 
Call  Co.  V.  Deuchler,  174  Fed.  135,  98  C.  C.  A.  169,  holding  contract  for 
sale  and  purchase  of  article  to  be  delivered  x>eriodically  over  term  of  five 
years,  and  providing  in  case  of  breach  the  whole  purchase  price  should 
become  due,  was  one  for  penalty;  Chicago  House- Wrecking  Go.  v.  United 
States,  106  Fed.  392,  63  L.  R.  A.  122,  45  C.  C.  A.  343,  holding  bond  of 
contractor  by  which  principal  and  sureties  bound  in  certain  sum,  com- 
puted and  agreed  as  liquidated  damages  and  not  as  penalty  to  be  imme- 
diately due  on  certain  day  if  contract  not  completed  on  date  stipulated,  ' 
is  penalty. 

Distinguished  in  Illinois  Surety  Co.  v.  United  States,  229  Fed.  530,  hold- 
ing United  States  might  recover  on  full  value  of  bond  given  to  secure 
breach  of  immigration  agreement ;  DieckerhofE  v.  United  States,  136  Fed. 
549,  69  C.  C.  A.  255,  no  recovery  can  be  had  without  proof  of  actual  dam- 
ages for  breach  of  bond  given  for  return  of  unexamined  imports,  under 
Rev.  Stats.,  §  2899. 

Effect  upon  character  of  sum  agreed  upon,  as  penalty  or  liquidated 
damages,,  of  single  or  multiple  stipulations  in  contract.  Note, 
L.  R.  A.  1915E,  381. 

Obligee  released  by  discliarge  in  iMUikruptcy  can  recover  only  nominal 
damages  for  technical  breadL 

Approved  in  Chicago,  B.  &  Q.  R.  Co.  v.  Dockery,  195  Fed.  224,  115 
C.  C.  A.  173,  holding  where  damage  for  breach  o^  certain  agreements  is 
ascertainable  and  others  are  not^  sum  stated  as  damages  for  any  breach 
is  penalty. 

119  U.  8.  499-602,  30  L.  Ed.  486,  7  Sup.  Ot.  311,  THAOERAH  v.  HAAS. 

Equity  will  cancel  transfer,'  obtained  from  plaintiff  on  insui&cient  con- 
Fideration,  while  intoxicated. 

Approved  in  Johnson  v.  Chicago  etc.  Ry.  Co.,  224  Fed.  199,  200,  hold- 
ing where  injured  servant  signs  release  under  belief  that  he  is  cured, 
same  may  be  set  aside  where  his  condition  grows  worse ;  California  Farm 
&  Fruit  Co.  V.  Schiappa-Pietra,  151  Cal.  740,  91  Pac.  596,  holding  notice 
of  rescission  is  not  necessary  prerequisite  to  suit  to  cancel  sale  of  prop- 
erty ;  Ginn  v.  Almy,  212  Mass.  507,  99  N.  E.  285,  allowing  rescission  of 
purchase  of  stock  induced  by  means  of  fraudulent  misrepresentations; 
Scanlon  v.  Connor,  168  Mich.  136,  133  N.  W.  932,  setting  aside  convey- 
ance of  property  worth  two  thousand  two  hundred  dollars  for  consider- 
ation of  seven  hundred  dollars,  made  while  grantor  was  intoxicated; 
Rase  V.  Minneapolis  etc.  Ry.  Co.,  118  Minn.  441,  137  N.  W.  178,  setting 
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aside  release  for  liability  for  injuries  made  for  inadequate  consider- 
ation; Gidney  v.  Chappie,  26  Okl.  756,  110  Pac.  1107,  setting  aside 
instrument  releasing  party  of  all  claim  to  interest  in  mother's  estate; 
Miller  v.  Sterringer,  66  W.  Va.  174,  25  L.  B.  A.  (N.  S.)  596,  66  S.  E. 
230,  setting  aside  conveyance  made  at  time  when  grantor  was  drunk; 
Ludington  v.  Patton,  111  Wis.  248,  86  N.  W.  583,  applying  rule  in  action 
by  widow  to  rescind  on  account  of  fraud  contract  whereby  she  surren- 
dered legal  rights  in  husband 's  estate. 

Distinguished  in  Hill  v.  Northern  Pac.  Ry.  Co.,  113  Fed.  918,  919,  51 
C.  C.  A.  544,  holding  one  executing  release  to  railroad  of  claim  for  peN 
sonal  injuries  cannot  avoid  it  as  obtained  by  false  and  fraudulent  repre- 
sentations unless  he  first  returns,  or  offers  to  return,  money  received  as 
consideration  for  its  execution;  McGinley  v.  Cleary,  2  Alaska,  276,  re- 
fusing to  set  aside  deed  made  by  keeper  of  game  in  payment  of  gambling 
debt  created  while  drunk ;  Sipola  v.  Winship,  74  N.  H.  243,  66  Atl.  964, 
refusing  to  set  aside  purchase  of  farm  on  account  of  fraud,  where  pur- 
chaser continued  in  possession  after  knowledge  of  fraud. 

Plaintiff's  inability,  without  fault,  to  rei^y  where  transfer  obtained 
from  liim  for  InsuflLcient  consldexation  wliile  be  was  intoxicated,  will  not 
defeat  right  to  recover. 

Approved  in  Price  v.  Connors,  146  Fed.  504,  77  C.  C.  A.  17,  tender  of 
consideration  for  release  is  condition  precedent  to  suit  for  personal 
injuries  where  pleadings  show  jury  may  find  damages  in  less  than 
amount  paid;  Sharp  v.  Behr,  136  Fed.  805,  where  plaintiff  conveyed 
land  at  actual  cost  of  three  thousand  five  hundred  dollars,  on  defend- 
ant's agreement  to  pay  certain  royalties  if  possession  obtained  by  de- 
fendant, and  if  not  to  reconvey  on  payment  of  cost  price,  tender  not 
necessary  in  advance  of  settlement  of  accounts  where  possession  not 
acquired ;  Russell  v.  Russell,  129  Fed.  440,  tender  of  payment  made  to 
widow  by  husband's  executors  is  not  condition  precedent  to  suit  to  set 
aside  antenuptial  agreement  where  in  any  event  she  would  be  entitled 
to  larger  amount  from  estate;  Billings  v.  Aspen  Min.  etc.  Co.,  51  Fed. 
350,  2  C.  C.  A.  252,  holding,  in  suit  to  cancel  conveyance  of  mining  inter- 
est, plaintiff  need  not  tender  purchase  money,  where  accounting  is 
necessary. 

Distinguished  in  Vandervelden  v.  Chicago  etc.  Ry.  Co.,  61  Fed.  59, 
holding  in  suit  to  rescind  release  of  claim  for  personal  injuries,  money 
paid  must  be  tendered  back. 

Contracts  of  intoxicated  persons.    Note,  107  Am.  St.  Bep.  543,  544. 

Validity  of  contract  with  intoxicated  person.    Note,  54  L.  B.  A. 
446,  452. 

Affirmative  relief  from  contract  on  ground  of  execution  while  in- 
toxicated.   Note,  17  L.  B.  A.  (N.  S.)  1067. 
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119  IT.  8.  602-613,  30  L.  Ed.  482,  7  Sup.  Ct.  801,  BBOOK8  v.  OLABK. 

Joint  defendant  cannot  remove  cause,  where  Judgmant  has  been  ren- 
dered against  codefendant  by  default. 

Approved  in  Lederer  v.  Sire,  105  Fed.  630,  reaffirming  rule;  Patchin 
V.  Hunter,  38  Fed.  52,  applying  rule;  Ames  v.  Chicago  etc.  Ry.  Co.,  39 
Fed.  884,  holding  action  to  foreclose  mechanic's  lien  against  railroad 
and  contractor,  not  removable,  although  contractor  was  not  served. 

Separate  defenses  by  one  defendant  does  not  show  or  create  separable 
controversy. 

Approved  in  Moloney  v.  Cressler,  210  Fed.  109, 126  C.  C.  A.  618,  hold- 
ing suit  against  corporation  to  coippel  specific  performance  of  con- 
tract to  sell  stock  held  in  hands  of  depositories,  latter  were  indis- 
pensable parties;  Regis  v.  United  Drug  Co.,  180  Fed.  207,  holding  suit 
against  corporation  and  its  manager  for  infringement  of  trademark  is 
not  separable  controversy;  Lomax  v.  Foster  Lumber  Co.,  174  Fed.  966, 
99  C.  C.  A.  463,  holding  action  of  trespass  to  try  title  brought  against 
number  of  defendants  is  not  separable  controversy;  Graves  v.  Corbin, 
132  U.  S.  589,  S3  L.  Ed.  468,  10  Sup.  Ct.  202,  holding  action  against 
several  defendants  to  set  aside  judgments  not  separable;  Rosenthal 
V.  Coates,  148  U.  S.  147,  37  L.  Ed.  400,  13  Sup.  Ct.  577,  holding  action 
by  assignee  for  benefit  of  creditors,  to  disencumber  fund  from  heirs, 
not  separable;  Wilson  v.  Oswego  Twp.,  161  U.  S.  66,  38  L.  Ed.  75,  14 
Sup.  Ct.  263,  holding  action  to  recover  township  bonds,  brought  against 
trustee,  depositary  and  beneficiary,  not  separable;  Anderson  v.  Apple- 
ton,  32  Fed.  860,  holding  action  to  establish  will  not  separable;  In  re 
Jarneeke  Ditch,  69  Fed.  172,  holding  statutory  action  to  establish 
drain  not  removable  by  some  remonstrants. 

Distinguished  in  Torrence  v.  Shedd,  144  U.  S.  530,  36  L.  Ed.  531,  12 
Sup.  Ct.  727,  holding  partition  suit  not  removable  where  nonresident 
intervener  claims  plaintiff's  interest;  Deepwater  Ry.  Co.  v.  Western 
Pocahontas  etc.  Lumber  Co.,  152  Fed.  831,  holding  corporation  having 
sold  its  equity  of  redemption  in  mortgage  was  not  necessary  party  in 
suit  to  condemn  land;  Lake  St.  El.  R.  R.  Co.  v.  Ziegler,  99  Fed.  122, 123, 
39  C.  C.  A.  431,  holding  in  suit  by  corporation  against  nonresident 
stock  and  bondholders  for  accounting  and  surrender  of  stocks  and 
bonds,  where  bill  alleged  demand  on  trustees  in  trust  deed  securing 
bonds  for  foreclosure,  and  made  trustees,  one  of  whom  was  citizen  of 
complainant's  State,  parties,  trustees  not  indispensable  parties. 

Where  cause  is  separable,  removal  takes  whole  case  to  Circuit  Court. 

Approved  in  Buck  v.  Felder,  196  Fed.  423,  holding  removal  of  suit 
against  foreign  corporation  was  not  affected  by  fact  that  latter  was 
stockholder  in  other  defendant  corporations;  Indian  Mountain  Jellico 
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Coal  Co.  V.  Ashville  etc.  Coal  Co.,  135  Fed.  840,  where  action  con- 
taining counterclaim  tried  in  State  conrt  and  judgment  for  plaintiff 
on  main  case  afHrmed  but  reversed  as  to  counterclaim,  it  was  not  re- 
movable for  retrial  of  counterclaim;  Youtsey  v.  Hoffman,  108  Fed. 
701,  holding  where  on  removal  for  separable  controversy  by  one  de- 
fendant, who  alone  is  citizen  of  another  State,  suit  is  dismissed  as  to 
such  defendant,  suit  will  be  remanded;  Connell  v.  Smiley,  156  U.  S. 
341,  39  L.  Ed.  445,  15  Sup.  Ct.  355,  applying  rule;  Weller  v.  Pace 
Tobacco  Co.,  32  Fed.  862,  holding  action  to  compel  corporation  to 
assign  stock  claimed  by  several  parties,  not  separable;  Stanbrough  v. 
Cook,  38  Fed.  373,  S  L.  R.  A.  402,  holding  action  to  recover  property 
and  damages,  brought  against  several  defendants,  separable;  Jackson 
V.  Pearson,  60  Fed.  125,  holding  any  nonresident  defendant  may  remove 
entire  case  for  local  prejudice;  Gamer  v.  Second  Nat.  Bank,  66  Fed. 
371,  holding,  in  action  by  citizen  of  one  State  against  several  citizens 
of  another,  anyone  can  remove  cause;  Davis  et  al.  v.  County  Court, 
88  Fed.  706,  holding  suit  to  enjoin  county  and  contractor  from  erecting 
courthouse  not  separable. 

Removal  of  cause  because  of  separable  controversy.    5  L.  R.  A. 
(N.  S.)   53,  68,  98. 

119  IT.  S.  5ia-522,  SO.L.  Ed.  496,  7  Sup.  Ct.  296,  ELDBED  ▼.  BEU*  TELE- 
PHONE CO. 

Not  cited. 

119  IT.  8.  522-^25,  30  L.  Ed.  500,  7  Sup.  Ct  306^  WHITFOBD  ▼.  OLABK 
COUNTY. 

Deponent  is  presomed  to  be  away,  but  if  present  in  court  or  procurable, 
deposition  Is  inadmiSBible. 

Approved  in  Vagaszki  v.  Consolidation  Coal  Co.,  225  Fed.  920,  refus- 
ing to  admit  deposition  where  it  yas  shown  witness  was  available; 
Texas  &  P.  Ry.  Co.  v.  Reagan,  118  Fed.  817,  55  C.  C.  A.  427,  holding 
under  Rev.  Stats.,  §  865,  deposition  of  witness  in  Federal  court  in 
Texas,  which  was  taken  at  witness'  residence  in  Minnesota,  is  admis- 
sible without  proo^  that  witness  was  not  within  one  hundred  miles  of 
court ;  Salt  Lake  City  v.  Smith,  104  Fed.  469,  43  C.  C.  A.  637,  holding 
under  Rev.  Stats.,  §  861,  testimony  of  witness  given  at  former  trial 
inadmissible  where  witness  presumptively  within  jurisdiction;  Lanza 
V.  Le  Grand  Quarry  Co.,  124  Iowa,  662,  100  N.  W.  489,  shorthand  report 
of  testimony  taken  at  former  trial  cannot  be  ready  where  witnesses 
are  present  when  transcript  offered;  Fuchs  v.  Kansas  City  etc.  Ry.  Co., 
132  La.  795,  61  South.  794,  applying  principle  in  action  for  personal 
injuries;  Texas  etc.  Ry.  Co',  v.  Wilder,  92  Fed.  958,  35  C.  C.  A.  105, 
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holding  depositions  inadmissible  where  oral  testimony  of  witnesses  is 
obtainable;  United  States  y.  Julian,  162  XJ.  S.  325,  40  L.  Ed.  985,  16 
Sap.  Ct.  801,  arguendo. 

Federal  statutes,  relating  to  adminlbiUty  of  efvidence^  gorem  Federal 
courts. 

Approved  in  Smith  v.  Au  Gres  Twp.,  150  Fed.  263,  9  L.  R.  A.  (N.  S.) 
876,  80  C.  C.  A.  145,  under  Rev..  Stats.,  §  868,  witness  could  testify 
after  bankrupt's  death  to  admissions  made  by  bankrupt  concerning  his 
estate  while  he  was  yet  owner  thereof;  Swift  &  Co.  v.  Jones,  145  Fed. 
492,  76  C.  C.  A.  253,  circuit  judge  cannot  order  trial  of  action  at  law 
before  special  blaster  authorized  to  hear  and  pass  on  issues  of  fact 
and  report  findings  to  court;  Mexican  Cent.  Ry.  Co.  v.  Pinkney,  149 
U.  S.  206,  87  L.  Ed.  704,  13  Sup.  Ct.  864,  and  Southern  Pac.  Ry.  Co.  v. 
Denton,  146  U.  S.  209,  36  L.  Ed.  946,  13  Sup.  Ct.  47,  both  holding  State 
statute  regulating  effect  of  appearance  by  demurrer  not  applicable  in 
Federal  court,  where  United  States  statute  governs;  Booth  v.  Denike, 
65  Fed.  47,  holding  Federal  statute  regulating  amendments  of  pleadings 
exclusive  in  Federal  courts ;  Seeley  v.  Kansas  City  Star  Co.,  71  Fed.  555, 
applying  rule,  and  holding  depositions  taken,  for  use  in  State  suit, 
not  admissible  in  Federal  court;  Allnut  v.  Lancaster,  76  Fed.  134, 
holding  Federal  statute  allowing  trial  without  service  of  nonresident 
defendants  supersedes  State  statute. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  R.  A.  (N.  S.)  449. 

119  U.  8.  526-530,  30  L.  Ed.  469,  7  Sup.  Ot.  308,  ASHBT  V.  HAUi. 

Entry  under  act  of  1867,  in  trust  for  occupant^  under  Montana  Uiws^ 
preserves  occupant's  rU^t  of  way. 

Approved  in  Conradt  v.  Miller,  2  Alaska,  436,  abating  nuisance  con- 
sisting of  wharf  in  front  of  plaintiff's  property  on  bank  of  river  which 
closes  his  free  access;  Heine  v.  Roth,  2  Alaska,  426,  granting  manda- 
tory injunction  to  compel  removal  of  buildings  from  land  between 
high  and  low  water  marks ;  Martin  v.  Hoff,  7  Ariz^  253,  64  Pac.  448, 
mandamus  does  not  lie  to  cpmpel  mayor  as  trustee  to  convey  unoccu- 
pied lots  in  town  entered  under  Comp  Laws,  c.  80,  §  3,  to  one  who  had 
settled  thereon  for  ten  years;  City  of  Guthrie  v.  Beamer,  3  Okl.  669, 
41  Pac.  653,  approval  of  town-site  plat  by  Secretary  of  Interior  was 
dedication  of  lands  designated  on  plats  as  streets  and  occupant  was 
divested  of  interest;  Helena  v.  Albertose,  8  Mont.  506,  20  Pac.  819, 
holding  entry  of  land  for  use  as  street  not  good  against  occupants; 
Guthrie  v.  Beamer,  3  Okl.  674,  41  Pac.  654,  holding  claimant  to  land 
dedicated  for  use  as  street  cannot  recover  from  town;  Goldberg  v.  Kidd, 
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6  S.  D.  179,  58  N.  W.  577,  holding  local  legislature  cannot  impose  con- 
ditions on  right  of  occnpants  to  obtain  legal  title;  Dooly  Block  v.  Salt 
Lake  Rapid  Transit  Co.,  9  Utah,  37,  24  L.  B.  A.  612,  33  Pac.  231, 
holding  municipality  cannot  authorize  railroad  to  unreasonably  obstruct 
street  with  tracks. 

Where  lands  are  entered  under  act  of  1867,  by  town  in  trust  for  oc- 
cupants, rights  cannot  be  dimliiished  by  closing  streets. 

Approved  in  Scully  v.  Squier,  215  U.  S.  154,  54  L.  Ed.  186,  30  Sup.  Ct. 
51,  holding  rights  of  occupants  of  town-site  lots  could  not  be  affected 
by  later  survey;  Hinchman  v.  Ripinsky,  202  Fed.  629,  121  C.  C.  A.  35, 
holding  occupants  of  town-site  lots  may  join  in  contest  against  issuance 
of  homestead  entry  covering  same;  McCloskey  v.  Pacific  Coast  Co., 
160  Fed.  799,  22  L.  R.  A.  (N.  S.)  673,  87  C.  C.  A.  568,  holding  con- 
tinued use  of  part  of  land  as  sidewalk  without  objection  of  owners  for 
twelve  years  constituted  a  dedication  of  same;  Valentine  v.  McGrath, 
4  Alaska,  115,  holding  where  building  of  adjoining  owner  extended 
over  plaintiff's  land  eighteen  inches,  court  will  not  compel  disfiguration 
of  building  but  will  award  value  of  land;  Pacific  Coast  Co.  v.  Mc- 
Closkey, 3  Alaska,  87,  holding  town-site  trustee  in  laying  out  street 
cannot  divest  owner  of  right  to  tide-lands;  Macintosh  v.  Nome,  1 
Alaska,  494,  496,  holding  void  resolution  of  town  council  of  Nome  to 
vacate  public  way  dedicated  by  town-site  settlers;  City  of  Globe  v. 
Slack,  11  Ariz.  413,  95  Pac.  127,  holding  commissioners  appointed  to  lay 
out  new  town  site  could  not  lay  out  additional  streets;  Robertson  v. 
Martin,  8  Ariz.  424,  76  Pac.  615,  holding  claimant  of  town-site  land 
must  pay  trustee  purchase  price;  Boise  City  v.  Wilkinson,  16  Idaho, 
165,  102  Pac.  153,  holding  under  act  disposing  of  lands  in  Boise  City 
town  site,  mayor  as  trustee  could  not  convey  any  portion  of  street; 
City  of  Guthrie  v.  Beamer,  3  Okl.  674,  41  Pac.  654,  approval  of  town- 
site  plat  by  Secretary  of  Interior  was  dedication  of  lands  designated 
on  plats  as  streets  and  occupant  was  divested  of  interest;  Pueblo  v. 
Budd,  19  Colo.  588,  36  Pac.  601,  holding  State  town-site  act  vesting 
title  to  lands  directly  in  town  void;  Giffen  v.  Olathe,  44  Kan.  347,  24 
Pac.  472,  holding  town  may  open  streets  on  land  dedicated  to  such 
use,  after  fifteen  years*  delay;  Guthrie  v.  Beamer,  3  Okl.  669,  41  Pac. 
653,  holding  claimant  to  land  dedicated  for  use  as  street  cannot  re- 
cover from  town;  Clawson  v.  Wallace,  16  Utah,  307,  52  Pac.  11,  de- 
creeing right  of  way  over  land,  existing  under  town-site  act. 

Right  to  change  lot  lines  after  entry  under  town-site  act.    Note, 
30  L.  R.  A.  (N.  S.)  183. 

119  U.  8.  630^42,  30  L.  Ed.  492,  7  Sup.  Ct.  376,  SUTTEB  ▼.  B0BIK80N. 

Patentee  cannot  insist  upon  constructicm  willed  wlU  indade  wliat  he 
was  required  to  disclaim. 
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Approved  in  Cimiotti  Unhairing  Co.  v.  American  Fur  Refining  Co., 
198  U.  S.  410,  49  L.  Ed.  1105,  25  Sup.  Ct.  697,  Sutton  patent  No. 
383,258,  for  fur-plucking  ihachine,  not  infringed;  Fowler  etc.  Mfg.  Co. 
V.  McCrum-Howell  Co.,  215  Fed.  909,  132  C.  C.  A.  143,  upholding  claims 
1  and  2  of  Fowler  patent  for  radiators;  William  B.  Scaife  &  Sons  Co. 
V.  Falls  City  Woolen  Mills,  194  Fed.  146,  refusing  to  sustain  Greth 
patent  No.  775,901  for  water-purifying  apparatus;  Cotto-Waxo  Chemi- 
cal Co.  V.  Perolin  Co.,  185  Fed.  269,  107  C.  C.  A.  373,  refusing  to  uphold 
Singer  patent  No.  833,423  for  process  for  making  dust-collecting  or 
absorbing  substances;  Dey  Time  Register  Co.  v.  Syracuse  Time  Re- 
corder Co.,  152  Fed.  447,  holding  Dey  patent  No.  524,102,  for  work- 
man's time  recorder,  showed  no  patentable  inventory;  Rembert  Roller 
Compress  Co.  v.  American  Cotton  Co.,  129  Fed.  369,  64  C.  C.  A.  25, 
limiting  Rembert  patent  No.  441,022,  for  method  of  baling  cotton; 
Schreiber  etc.  Mfg.  Co.  v.  Adams  Co.,  117  Fed.  834,  54  C.  C.  A.  128, 
holding  in  Farwell  patent  No.  493,548,  for  adjustable  stove-damper, 
limited  by  prior  art  and  not  infringed  by  Ohnemus  damper;  Crawford 
V.  Heysinger,  123  U.  S.  607,  31  L.  Ed.  274,  8  5up.  Ct.  408,  applying 
rule,  and  holding  patent  for  stapling-tool  not  infringed;  Roemer  v. 
Peddie,  132  U.  S.  317,  SS  L.  Ed.  383,  10  Sup.  Ct.  99,  holding  patent  for 
locks  not  infringed;  Electric  Gas  Co.  v.  Boston  Electric  Co.,  139  U.  S. 
500,  35  L.  Ed.  260,  11  Sup.  Ct.  593,  holding  patent  for  electric  gas- 
lighter  not  infringed;  Electrical  etc.  Co.  v.  Julien  etc.  Co.,  38  Fed.  122, 
National  etc.  Mach.  Co.  v.  John  R.  Williams  Co.,  44  Fed.  194,  12 
L.  B. '  A.  110,  Parry  Mfg.  Co.  v.  Hitchcock  Mfg.  Co.,  58  Fed.  404, 
Cimiotti  etc.  Co.  v.  Bowsky,  95  Fed.  477,  and  McClain  v.  Ortmayer, 
141  U.  S.  425,  35  L.  Ed.  802,  12  Sup.  Ct.  78,  all  restricting  patent  to 
mechanism  specifically  described;  Smith  v.  Pittsburgh  Gas  Co.,  42  Fed. 
150,  Fox  V.  Perkins,  52  Fed.  208,  3  C.  C.  A.  32,  Walter  A.  Wood  etc. 
Co.  V.  Deering  &  Co.,  66  Fed.  550,  McCormick  etc.  Co.  v.  Aultman  & 
Co.,  69  Fed.  399,  16  C.  C.  A.  259  (affirming  58  Fed.  778),  Missouri  Lamp 
etc.  Co.  V.  Stempel,  75  Fed.  588,  Steams  &  Co.  v.  Russell,  85  Fed.  225, 
29  C.  C.  A.  121,  Truman  v.  Holmes,  87  Fed.  747,  31  C.  C.  A.  215,  Brill 
V.  St.  Louis  Car  Co.,  90  Fed.  669,  33  C.  C.  A.  213,  and  Knapp  v.  Morss, 
150  U.  S.  225,  37  L.  Ed.  1061,  14  Sup.  Ct.  82,  all  holding  patentee 
bound  by  limitations  imposed  by  patent  office;  Reece  Button  Hole  etc. 
Co.  V.  Globe  Button  Hole  etc.  -Co.,  61  Fed.  969,  10  C.  C.  A.  194,  and 
Columbus  Chain  Co.  v.  Standard  Chain  Co.,  148  Fed.  625,  78  C.  C.  A. 
394,  both  arguendo. 

Right  to  make  impracticable  specification  good  by  amendment  or 
disclaimer.    Note,  20  E.  B.  C.  793. 

Patent  No.  216,293,  for  resweatlng  tobacco,  la  merely  subfltitntioii  of 
materials  in  vemel  for  holding  tobacco. 

Approved  in  Phillips  v,  Kochert,  31  Fed.  40,  applying  rule. 
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Miscellaneous.     Cited  in  Simplex  Ry.  etc.  Co.  v.  Wands,  115  Fed.  521, 
53  C.  C.  A.  171,  holding  parol  evidence  admissible  to  show  state  of  art 
an^  as  bearing  on  manner  in  which  doctrine  of  mechanical  equivalents* 
shofild  be  applied  to  aid  court  in  such  construction. 

119  TT.  8.  54a-560,  30  L.  Ed.  487,  7  Sup.Ot.  313,  HQSE  v.  GLOVEB. 

States  are  entitled,  upon  admiasion,  to  same  sovereign  rights  as  original 
States. 

Approved  in  Coyle  v.  Smith,  28  Okl.  142,  148,  151,  113  Pac.  953,  955, 
957,  and  Coyle  v.  Smith,  221  U.  S.  573,  55  L.  Ed.  860,  31  Sup.  Ct.  688, 
both  upholding  statute  of  Oklahoma  removing  capitol  from  Guthrie 
to  Oklahoma  City;  Williams  v.  Hert,  110  Fed.  170,  holding  no  right  of 
trial  by  jury  on  indictment  in  felony  cases  guaranteed  by  Indiana 
courts ;  Mobile  Transp.  Co.  v.  Mobile,  128  Ala.  346,  30  South.  646,  hold- 
ing Alabama  has  title  to  shores  and  beds  of  navigable  streams ;  People 
V.  Thompson,  155  111.  473,  40  N.  E.  313,  holding  Ordinance  of  1787  not 
in  force  in  Illinois. 

Ordinance  of  1787  does  not  prevent  ckarges  for  improving  navigation, 
althougli  snrplus  remains. 

Approved  in  Cummings  v.  Chicago,  188  U.  S.  428,  47  L.  Ed.  531,  23 
Sup.  Ct.  476,  holding  authority  of  State  to  prohibit  erection  without 
its  permission  of  structure  in  navigable  water  wholly  within  limits 
not  superseded  by  River  and  Harbor  Act  of  March  3,  1899,  c.  425, 
§  10,  providing  that  it  shall  be  unlawful  to  erect  structures  on  navigable 
rivers  .without  recommendation  of  plans  by  War  Department ;  Lindsay 
&  Phelps  Co.  V.  Mullen,  176  U.  S.  149,  150,-44  L.  Ei  409,  410,  20  Sup. 
Ct.  334,  holding  Minn.  Stats.  1894,  §2400,  giving  lien  on  logs  for 
scaling,  though  applied  to  logs  cut  in  another  State  for  surveying  and 
scaling  them  by  surveyor-general  while  in  log  boom,  not  burden  on 
interstate  commerce;  The  Queen,  206  Fed.  157,  124  C.  C.  A.  214,  up- 
holding pilotage  fee  based  on  tonnage  of  vessel;  Guthrie  County  v. 
Conrad,  133  Iowa,  175,  110  N.  W.  456,  holding  relative  of  insane  person 
liable  for  his  support  in  State  hospital;  Grays  Harbor  Boom  Co.  v. 
Lownsdale,  54  Wash.  102,  104  Pac.  271,  holding  boom  company  suc- 
ceeding to  State's  rights  over  tide-lands  need  not  make  compensation 
to  upland  owners;  Ouachita  Packet  Co.  v.  Aiken,  121  U.  S.  448,  SO 
L.  Ed.  978,  7  Sup.  Ct.  909,  holding  State  wharfage  fees  measured  by 
tonnage  valid;  Sands  v.  Manistee  River  Imp.  Co.,  123  U.  S.  296,  297, 
81  L.  Ed.  152,  8  Sup.  Ct.  117,  holding  State  tolls  for  use  of  improved 
water-way  valid ;  Willamette  Iron  Bridge  Co.  v.  Hatch,  125  U.  S.  9,  11, 
31  L.  Ed.  632,  633,  8  Sup.  Ct.  815,  816,  holding  State  may  authorize 
construction  of  bridge  over  river;  Monongahela  Nav.  Co.  v.  United 
States,  148  U.  S.  330,  331,  37  L.  Ed.  470,  13  Sup.  Ct.  628,  holding  gov- 
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eminent  must  compensate  company  for  loss  of  tolls  on  condemnation 
of  lock;  dissenting  opinion  in  Hutton  v.  Webb,  124  N.  C.  755,  33  S,  E. 
170,  majority  holding  fees  imposed  on  logging,  for  benefit  of  certain 
counties,  void;  State  v.  School  District,  76  Wis.  207,  20  Am.  St.  Rep. 
68,  7  L.  R.  A.  340,  44  N.  W.  977,  arguendo. 

Distinguished  in  City  of  St.  Louis  v.  Consolidated  Coal  Co.,  158 
Mo.  348,  59  S.  W.  105,  holding  city  ordinance  that  exacts  license  from 
owner  of  boat  licensed  by  Congress  for  coasting  trade  and  engaged 
in  transporting  freight  on  river  from  Illinois  to  Missouri,  for  privi- 
lege of  towing  boats  into  or  out  of  harbor,  is  void ;  Harman  v.  Chicago, 
147  U.  S.  408,  37  L.  Ed.  221,  13  Sup.  Ct.  310  (reversing  140  111.  391, 
29  N.  £.  737),  holding  city  license  tax  on  tugs  licensed  by  Federal 
authorities  void. 

Effect  of  Ordinance  of  1787  on  States  carved  out  of  Northwest 
Territory.    Note,  Ann.  Gas.  1915D,  946,  953. 

Effect  of  admission  of  State  into  the  Union  upon  Ordinance  of 
1787.    Note,  52  L.  R.  A.  (N.  S.)  309. 

» 

State  may  improve  its  liigliwayB,  by  land  and  water,  provided  it  doet 
not  encroach  on  conmierce  power. 

Approved  in  Simpson  v.  Shepard,  230  U.  S.  404,  405,  Ann.  Can. 
1916A,  18,  48  L.  R.  A.  (N.  S.)  1151,  57  L.  Ed.  1543,  1544,  33  Sup.  Ct. 
729,  upholding  right  of  State  of  Minnesota  to  prescribe  intrastate  rail- 
road rates;  Kane  v.  Titus,  81  N.  J.  L.  596,  Ann.  Cas.  19121),  257,  80 
Atl.  454,  and  Hendrick  v.  Maryland,  235  U.  S.  624,  59  L.  Ed.  391,  35 
Sup.  Ct.  140,  both  upholding  tax  on  motor  vehicles  graduated  according 
to  engine  power;  Manigault  v.  Springs,  199  U.  S.  478,  50  L.  Ed.  278, 
26  Sup.  Ct.  127,  upholding  State  act  authorizing  dam  across  navigable 
stream  to  drain  lowlands;  United  States  v.  United  States  Express  Co., 
180  Fed.  1010,  1011,  holding  mandamus  would  lie  to  compel  express 
company  to  make  interstate  shipment  of  liquor  into  Indian  territory; 
Rainy  Lake  River  Boom  Corp.  v.  Rainy  River  Lumber  Co.,  162  Fed. 
292,  89  C.  C.  A.  267,  holding  boom  company  operating  on  Minnesota 
side  of  Rainy  Lake  River  could  not  tax  logs  belonging  to  Canadian 
lumber  company;  Pacific  Qvls  etc.  Co.  v.  Roberts,  168  Cal.  427,  428, 
143  Pac.  702,  703,  refusing  to  subject  light  corporation  to  motor  vehicle 
tax  where  tax  imposed  on  gross  earnings  was  to  cover  everything; 
People  V.  Board  of  Education,  45  111.  342,  19  Ann.  Cas.  220,  29 
L.  R.  A.  (N.  S.)  442,  92  N.  E.  253,  allowing  mandamus  to  compel  board 
of  education  to  discontinue  reading  of  Bible  in  public  schools;  Hurst 
V.  Dana,  86  Kan.  954,  122  Pac.  1043,  holding  islands  in  Arkansas  River 
belong  to  State  and  may  be  sold  as  school  lands;  Kansas  City  etc.  R.  R. 
Co.  V.  Wiygiil,  82  Miss.  231,  61  L.  R.  A.  578,  33  South.  967,  upholding 
State  authorization  to  build  bridge  over  navigable  interstate  stream; 


717  HUSE  V.  GLOVER.  119  U.  S.  543^550 

Covington  etc.  Bridge  Co.  v.  Kentucky,  154  U.  S.  211,  88  L.  Ed.  966, 
14  Sup.  Ct.  1089,  holding  State  r^ulation  of  tolls  chargeable  by  inter- 
state bridge  void;  New  York  etc.  Ry.  Co.  v.  New  York,  165  U.  S.  631, 
41  L.  Ed.  854,  17  Sup.  Ct.  419,  holding  State  regulation  of  heating 
of  interstate  passenger-cars  valid;  Lake  Shore  etc.  Ry.  Co.  v.  Ohio, 
173  U.  S.  295,  43  L.  Ed.  706,  19  Sup.  Ct.  469,  holding  State  statute 
requiring  trains  to  stop  at  cities  of  certain  size  valid;  Rhea  v.  Newport 
etc.  Ry.  Co.,  50  Fed.  20,  holding  State  may  authorize  railroad  to 
bridge  river;  Stockton  v.  Powell,  29  Fla.  45,  15  L.  R.  A.  48,  10  South. 
694,  holding  bonds  issued  for  river  improvement  valid;  State  v.  Fulker, 

'  43  Kan.  247,  7  L.  E.  A.  187,  22  Pac.  1024,  holding  State  regulation  of 
sale  of  intoxicating  liquors  valid  as  to  imported  packages;  Burrows 
v.  Delta  Transp.  Co.,  106  Mich.  594,  29  L.  R.  A.  472,  64  N.  W.  505, 
holding  statute  requiring  steam  vessels  to  provide  fire-screens,  valid; 
East  Hoquiam  Boom  &  Logging  Co.  v.  Neeson,  20  Wash.  147,  54  Pac. 
1002,  holding  State  can  authorize  boom  company  to  charge  tolls  for 
improving  river;  J.  S.  Keator  Lumber  Co.  v.  St.  Croix  Boom  Co.,  72 
Wis.  82,  7  Am.  St.  Rep.  848,  38  N.  W.  536,  holding  State  can  authorize 
corporation  to  construct  booms  in  river;  Falls  Mfg.  Co.  v.  Oconto 
River  Imp.  Co.,  87  Wis.  151,  58  N.  W.  261,  holding  State  can  authorize 
construction  of  flooding-dams  in  river;  dissenting  opinion  in  Bowman 
V.  Chicago  etc.  Ry.  Co.,  125  U.  S.  522,  31  L.  Ed.  720,  8  Sup.  Ct.  713, 
majority  holding  State  regulation  of  railroads  carrying  intoxicating 
liquors  into  State  void;  Hopkins  v.  United  States,  171  U.  S.  594,  43 
L.  Ed.  296,  19  Sup.  Ct.  46  (reversing  82  Fed.  540),  arguendo. 
Distinguished  in  United  States  v.  Hooslef,  237  U.  S.  17,  Ann.  Oa$. 

'  1916A,  286,  59  L.  Ed.  820,  35  Sup.  Ct.  459,  refusing  to  sustain  stamp 
tax  under  act  of  June  13,  1898,  levied  on  goods  being  exported  from 
State. 

Constitutionality  of  State  regulation  of  interstate  commerce.    Note, 
27  Am.  St.  Reih  554,  555.  ^ 

Right  to  obstruct  or  destroy  navigation  rights.    Note,  59  L.  R.  A. 
40. 

Right  to  improve  navigability  of  stream.    Note,  67  L.  R.  A.  828. 

ToQ  for  006  of  xlver  improrements  may  be  regulated  by  size  of  yeiseL 
Approved  in  Ouachita  Packet  Co.  v.  Aiken,  121  U.  S.  447,  80  L.  Ed. 
977,  7  Sup.  Ct.  909,  holding  State  wharfage  fees  measured  by  tonnage 
valid ;  Sands  v.  Manistee  River  Imp.  Co.,  123  U.  S.  295,  81  L.  Ed.  151, 
8  Sup.  Ct.  116,  holding  State  tolls  for  use  of  improved  waterway  valid ; 
Monongahela  Nav.  Co.  v.  United  States,  148  U.  S.  333,  37  L.  Ed.  470,  13 
Sup.  Ct.  629,  holding  lock  tolls  valid,  and  government  must  compensate 
for  their  loss  on  condemnation  of  locks. 
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Distinguished  in  Harman  v.  Chicago,  147  U.  S.  409^  37  L.  Ed.  222,  13 
Sup.  Ct.  310,  holding  city  license  tax  on  tugs  licensed  by  Federal  author- 
ities void. 

Right  to  wharfage.    Note,  70  L.  B.  A.  200. 

Corporate  taxation  and  the  commerce  clause.    Note,  60  L.  B.  A.  695. 

Miscellaneous.  Cited  in  Atlantic  &  Pacific  Tel.  Co.  v.  Philadelphia, 
190  U.  S.  163,  47  L.  Ed.  1000,  23  Sup.  Ct.  818,  to  point  that  corporation 
engaged  in  interstate  commerce  cannot  take  private  property  without 
compensating  owner. 

119  U.  S.  551-561,  30  L.  Ed.  515,  7  Sup.  Ot.  318,  GOETZ  ▼.  BANK  OF 
KANSAS  CITY. 

Bank  discounting  paper  does  not  guarantee  genuineness  of  document 
attached  as  security. 

Approved  in  Hannay  v.  Guaranty  Trust  Co.,  187  Fed.  687,  holding 
bank  could  recover  money  paid  on  draft  attached  to  foiled  bill  of  lad- 
ing ;  Citizens '  Nat.  Bank  of  Davenport  v.  City  Nat.  Bank  of  Clinton,  111 
Iowa,  215,  82  N.  W.  465,  holding  indorsement  to  drawee  bank  **for  col- 
lection ' '  of  check  paid  on  presentation  with  forged  indorsement  of  payee 
renders  indorser  liable  for  money  had  and  received  on  payment  by 
drawee ;  Cosmos  Cotton  Co.  v.  First  Nat.  Bank,  171  Ala.  397,  Ann.  Gas. 
1913B,  42,  32  L.  B.  A.  (N.  S.)  1173,  54  South.  623,  Tapee  v.  Varley- 
Wolter  Co.,  184  Mo.  App.  478,  171  S.  W.  22,  Hawkins  v.  Alfalfa  Prod- 
ucts Co.,  152  Ky.  158,  44  L.  B.  A.  (N.  S.)  600,  153  S.  W.  204,  and.Lewis 
lioonhardt  &  Co.  v.  W.  H.  Small  &  Co.,  117  Tenn.  159,  119  Am.  St.  Bep. 
994,  6  L.  B.  A.  (N.  S.)  887,  96  S.  W.  1052,  all  refusing  to  hold  bank 
liable  for  deficiency  in  quality  of  goods  covered  by  bill  of  lading  attached 
to  draft;  Mason  v.  Nelson,  148  N.  C.  500,  128  Am.  St.  Bep.  685,  18 
L.  B.  A.  (N.  S.)  1221,  62  S.  £.  628,  holding  consignee  cannot  offset  pur- 
chase price  against  debt  due  from  consignor  where  bank  holds  draft 
attached  to  bill  of  lading  covering  goods. 

Distinguished  in  dissenting  opinion  in  Spencer  &  Co.  v.  Bank  of 
Hickory  Ridge,  115  Ark.  336,  171  S.  W.  131,  majority  holding  drawee 
cannot  recover  money  paid  to  bank  on  draft  attached  to  forged  bill  of 
lading. 

Liability  of  bank  which  discounts  draft  with  bill  of  lading  attached 
for  breach  of  contract  of  sale  where  vendee  pays  draft.  Note, 
Ann.  Cas.  1918B,  45. 

Bank's  indorsement  on  invoices  accompanying  bill  "for  collection*'  does 
not  render  bank  responsible  for  genuineness. 

Approved  in  Bank  of  Indian  Territory  v.  First  Nat.  Bank,  109  Mo. 
App.  672,  83  S.  W.  538,  where  drawee  of  draft  pays  it,  he  cannot  avoid 
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transaction  by  showing  lie  was  mistaken  in  supposing  he  had  money  in 
his  hands  to  pay  it. 

Bights  and  liabilities  of  assignees  of  bills  of  lading.    Note,  106  Am. 
St  Rep.  359,  373. 

Purchase  of  bill  of  lading  with  draft  attached,  as  assumption  of 
seller's  obligation.    Note,  49  L.  B.  A.  682. 

Bank  diBcountlng  drafts  with,  forged  bill  of  lading  is  not  aflected  hy 
want  of  consideration. 

Approved  in  Guaranty  Trust  Co.  v.  Grotrian,  114  Fed.  435,  57  L.  B.  A. 
689,  52  C.  C.  A.  235,  holding  where  draft  directed  drawee  to  pay,  and 
to  charge  same  to  account  of  certain  seed,  forged  bills  of  lading  for 
which  were  attached  to  bill  of  lading,  and  drafts  accepted  against  in- 
dorsed bills  of  lading  for  flaxseed,  and  acceptor  paid  bills,  acceptor  could 
recover  money  paid  (affirming  105  Fed.  567) ;  Vamey  v.  Monroe  Nat. 
Bank,  119  La.  949,  951,  13  L.  B.  A.  (N.  S.)  337,  44  South.  755,  refusing 
to  allow  recovery  of  money  paid  on  draft  attached  to  forged  bill  of 
lading;  Springs  v.  Hanover  Nat.  Bank,  209  N.  Y.  236,  52  L.  B.  A.  (N.  S.) 
241,  103  N.  E.  159,  refusing  to  allow  bank  to  recover  money  paid  on 
draft  attached  to  forged  bill  of  lading;  Morrison  v.  Farmers'  etc.  Bank, 
9  Okl.  700,  702,  60  Pac.  274,  determining  whether  or  not  bank  purchasing 
draft  from  drawer  before  maturity  and  giving  him  credit  on  deposit 
account  for  face  of  draft  was  purchaser  for  value;  Blaisdell,  Jr.,  Co.  v. 
NationaPBank,  96  Tex.  632,  75  S.  W.  294,  holding  bank  purchasing  from 
shipper  his  draft  on  consignee  for  price  of.  cotton  shipped  under  con- 
tract of  sale,  secured  by  assignment  of  bill  of  lading  therefor,  to  ship- 
per's order  attached  to  it,  does  not,  it  being  accepted  and  paid,  assume 
obligations  of  drawer  to  drawee. 

Estoppel  of  acceptor  to  deny  genuineness  and  validity  of  drawer's 
signature.    Note,  4  E.  B.  C.  636. 

Bad  faith  of  taker  of  draft  must  be  more  than  failure  to  inquire  into 
consideration. 

Approved  in  In  re  Troy  &  Cohoes  Shirt  Co.,  136  Fed.  433,  holding 
form  of  indorsements  of  notes  payable  to  corporation  and  discounted  by 
its  treasurer  not  such  as  to  charge  bank  with  knowledge  that  they  were 
accommodation  notes. 

Declarations  of  agent,  as  to  past  tramntctionB  of  principal,  are  inad- 
missible; e.  g.,  bank  president. 

Approved  in  Walker  Mfg.  Co.  v.  Knox,  136  Fed.  343,  69  C.  C.  A.  160, 
in  action  for  services  in  promoting  contract  for  sale  of  materials,  evi- 
dence of  conversation  between  plaintiff  and  defendant's  vice-president 
as  to  value  of  services  is  inadmissible,  where  it  occurred  after  latter  left 
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defendant's  employ;  Alger  v.  Keith,  105  Fed.  117,  44  C.  C.  A:  371,  hold- 
ing notice  of  facts  to  agent  is  constructive  notice  to  principal  only  when 
it  comes  to  agent  while  concerned  for  his  principal  and  in  coarse  of 
every  transaction  or  so  near  before  it  that  agent  must  be  presumed  to 
recollect  it;  Ashford  v.  Evening  Star  Newspaper  Co.,  41  App.  D.  C. 
406,  holding  malice  on  part  of  newspaper  corporation  in  publication  of 
libel  cannot  be  shown  by  statements  made  by  director,  months  after  pub- 
lication; Blanchard-Carlisle  Co.v.  Garritson,  43  Ind.  App.  305,  87  N.  E. 
152,  refusing  to  admit  admission  of  payment  made  by  agent ;  -Gillespie 
V.  First  Nat.  Bank,  20  Okl.  774,  95  Pac.  223,  refusing  to  admit  state- 
ments made  by  cashier;  Garske  v.  Ridgeville,  123  Wis.  508,  102  N.  W. 
24,  in  action  against  town  for  injuries  due  to  defective  highway,  admis- 
sions of  town  chairman  as  to  notice  of  inquiry  are  inadmissible  when 
not  res  gestae;  First  Nat.  Bank  v.  North,  6  Dak.  140,  41  N.  W.  737, 
applying  rule  to  declarations  made  three  days  after  mortgage,  on  issue 
as  to  its  fraud;  Sammons  v.  O'Neill,  60  Mo.  App.  543,  holding  declara- 
tions of  agent,  made  several  days  after  sale  inadmissible ;  La  Rue  v.  St. 
Anthony  etc.  Elevator  Co.,  3  S.  D.  643,  54  N.  W.  808,  holding  declara- 
tions of  agent  of  elevator  company,  after  receipt  of  wheat,  inadmissible 
to  show  quantity  and  ownership. 

Declarations  and  acts  of  agents.    Note,  131  Am.  St.  Bep.  332. 

Admissibility  in  evidence  of  agent's  declarations  or  admissions,  not 
made  contemporaneously  with  occurrence  or  transaction.  Note, 
3  Ann.  Cas.  621. 

Declarations  as  part  of  res  gestae.    Note,  19  L.  B.  A.  761. 

Testimony  of  president,  explanatory  of  ofllcenf  treatment  of  diahonored 
drafts,  l8  admissible  to  prove  usance. 

Approved  in  Dunlop  v.  United  States,  165  U.  S.  495,  41  L.  Ed.  802, 17 
Sup.  Ct.  378,  admitting  evidence  of  postoffice  officers  as  to  course  of 
business. 

Competency  of  admission  or  declaration  of  officer  of  corporation  as 
evidence  against  corporation.    Note,  Ann.  Caa.  1912C,  112. 

Circumstances  sufficient  to  put  purchaser  of  negotiable  paper  oik 
inquiry.    Kote,  29  L.  B.  A.  (N.  S.)  374. 

Miscellaneous.  Cited  in  Brewer  v.  Slater,  18  App.  D.  C.  56,  holding 
bona  fide  holder  of  promissory  note  secured  by  mortgage  is  not  bound 
by  equities  existing  between  mortgagor  and  mortgagee. 

119  U.S.  561-566,  30  L.  Ed.  513,  7  Sap.  Ot  823,  NOBTHEBN  PAO.  BT.  00. 

T.  PAINE. 

In  Federal  conrta,  equitable  defense  cannot  be  interposed  in  legal 
action,  notwithstanding  SUte  law. 
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Approved  in  Lantry  v.  Wallace,  182  U.  S.  550,  45  L.  Ed.  1226,  21  Sup. 
Ct.  883,  holding  fraudulent  representations  by  which  person  is  induced 
to  become  stockholder  of  national  bank  constitute  no  defense  in  action 
at  law  by  receiver  of  bank  to  enforce  stockholder's  statutory  liability; 
Cook  V.  Foley,  152  Fed.  52,  81  C.  C.  A.  237,  holding  estimate  of  railroad 
engineers  as  to  amount  of  work  done  was  conclusive  upon  the  parties ; 
School  Dist.  No.  11  v.  Chapman,  152  Fed.  895,  82  C.  C.  A.  35,  holding 
general  denial  in  suit  on  school  bonds  was  an  implied  admission  of  their 
due  execution ;  Anglo-American  Land  etc.  Co.  v.  Lombard,  132  Fed.  731, 
68  C  C.  A.  89,  in  Federal  law  action  to  enforce  Kansas  corporation 
stockholder's  liability  debt  from  corporation  to  stockholder  cannot  be 
offset;  Goodyear  Shoe  Machinery  Co.  v.  Dancel,  119  Fed.  696,  56  C.  C.  A. 
300,  holding  stipulation  by  defendant  in  action  at  law  to  waive  jury  not 
waiver  of  right  to  insist  that  plaintiff  has  no  right  of  action  at  law; 
Smythe  v.  Henry,  41  Fed.  715,  maintaining  bill  to  cancel  void  deed,  and 
enjoining  action  of  ejectment;  Wilcox  &  Gibbs  Guano  Co.  v.  Phoenix 
Ins.  Co.,  61  Fed.  200,  in  action  at  law  on  insurance  policy,  disallowing 
defense  of  another  action  pending  to  reform  policy;  In  re  Foley,  76  Fed. 
396,  holding  equitable  relief  must  be  sought  in  separate  action;  Coit  v. 
Sullivan-Kelly  Co.,  84  Fed.  725,  holding  legal  and  equitable  causes  of 
action  cannot  be  joined ;  Piatt  v.  Larter,  94  Fed.  612,  holding  equitable 
setoff  not  pleadable  in  action  at  law  to  enforce  stockholder's  liability; 
Spalding  v.  Saltier,  18  Colo.  88,  31  Pac.  487,  arguendo. 

Distinguished  in  Platte  Valley  Cattle  Co.  v.  Bosserman -Gates  Live 
Stock  &  Loan  Co.,  202  Fed.  697,  46  L.  R.  A.  (N.  S.)  1137,  121  C.  C.  A. 
102,  holding  one  in  actual  possession  of  personal  property  may  show,  in 
action  at  law,  that  he  obtained  same  by  subrogation ;  Mnrphey  v.  Springs 
&  Co.,  200  Fed.  374,  46  L.  R.  A.  (N.  S.)  689,  118  C.  C.  A.  524,  holding 
an  account  stated  may  be  repudiated  on  account  of  being  supported  by 
wagering  consideration ;  Cleveland  v.  Cleveland  etc.  Ry.  Co.,  93  Fed.  123, 
holding  estoppel  pleadable  at  law  in  ejectment. 

Mere  equitable  claim  will  not  rapport  action  at  law  for  land  or  any- 
thing severed  from  It. 

Approved  in  Chapman  v.  Yellow  Poplar  Lumber  Co.,  143  Fed.  211,  74 
C.  C.  A.  331,  upholding  supplemental  bill  to  enforce  compromise  agree- 
ment made  in  equity  suit. 

# 

Licenses  from  original  owners  are  terminated  by  sale  of  lands. 
Approved  in  Price  &  Baker  Co.  v.  Madison,  17  S.  D.  253",  95  N.  W. 
935,  license  to  entar  and  cut  timber  is  revoked  by  conveyance  of  fee; 
Bruley  v.  Garvin,  105  Wis.  629,  81  N.  W.  1039,  holding  where  after  toy- 
ing out  highway  over  L.  's  land,  G.  who  had  contract  with  town  to  clear 
same  made  oral  contract  to  purchase  standing  timber  from  L.  and  paid 
'  xm— 46 
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part  of  purchase  price/ written  contract  of  sale  by  L.  operated  as  revo- 
cation of  G.'s  license. 

Miscellaneous.  Cited  in  Griesa  v.  Mutual  Life  Ins.  Co.,  165  Fed.  51, 
91  C.  C.  A.  86,  holding  appeal  lies  from  order  of  Court  of  Equity  restrain- 
ing prosecution  of  action  at  law. 

119  U.  S.  566-581,  30  L.  Ed.  477,  7  Sap.  Ct  1366,  OHIOAGO  ETC.  BY.  00. 
▼.  McLAUGHUK. 

Judgment  for  plaintiff  affirmed  by  divided  court. 
Approved  in  Regan  v.  Parker- Washington  Co.,  205  Fed.  699,  704,  706, 
L.  R.  A.  1915F,  810,  123  C.  C.  A.  648,  holding  mine  owner  liable  for 
sending  men  into  an  untrimmed  mine ;  Van  Avery  v.  Union  Pac.  Ry.  Co., 
35  Fed.  41,  arguendo. 

119  XT.  S.  581-584,  30  L.  Ed.  503,  7  Sup.  Ot.  330,  MAGE  v.  MERRILL. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.     Note,  62  L.  R.  A.  5SS.  • 

119  U.  B.  584-586,  30  L.  Ed.  613,  7  Sup  Ot.  341,  EX  PARTE  laRZAN. 

Supreme  Gourt  will  not  iasne  habeas  corpua  when  Oircoit  Oourt  could 
as  well  do  so. 

Approved  in  Ex  parte  Glasgow,  223  U.  S.  709,  56  L.  Ed.  623,  32  Sup. 
Ct.  519,  and  Ex  parte  Post,  190  U.  S.  557,  47  L.  Ed.  1183,  24  Sup.  Ct. 
860,  both  reaflSrming  rule ;  Re  Lincoln,  202  U.  S.  182,  50  L.  Ed.  986,  26 
Sup.  Ct.  602,  denying  habeas  corpus  to  one  convicted  in  District  Court 
of  bringing  liquor  into  Indian  country,  where  term  of  imprisonment  has 
nearly  expired ;  Riggins  v.  United  States,  199  U.  S.  550,  50  L.  Ed.  304, 
26  Sup.  Ct.  147,  sufficiency  of  indictment  found  in  District  Court  and 
removed  to  Circuit  Court  not  testable  in  latter  by  habeas  corpus  where 
accused  in  custody  under  capias;  Stevens  v.  McClaughry,  207  Fed.  24, 
51  L.  R.  A.  (N.  S.)  390,  125  C.  C.  A.  102,  holding  writ  of  habeas  corpus 
will  not  be  refused  because  writ  of  error  would  serve  same  purpose; 
In  re  Kemmler,  136  U.  S.  437,  34  L.  Ed.  519,  10  Sup.  Ct.  930,  refusing 
writ  where  it  has  been  granted  by  Circuit  Court ;  In  re  Huntington,  137 
U.  S.  64,  34  L.  Ed.  568,  11  Sup.  Ct.  4,  applying  rule;  In  re  Chapman,  156 
U*  S.  217,  39  L.  Ed.  403,  15  Sup.  Ct.  333,  refusing  writ  while  case  is 
pending  in  Federal  court ;  In  re  Greene,  52  Fed.  107,  Circuit  Court  dis- 
charging prisoner  erroneously  indicted  in  District  Court;  Ex  parte  Ivey, 
26  Fla.  542,  8  South.  429,  where  Supreme  and  inferior  State  courts  have 
original  jurisdiction,  former  remits  cause  to  latter  where  docket  is 
crowded. 


723  NOTES  ON  U.  S.  REPORTS.        119  U.  S.  586-603 

119  TT.  S  586>587,  30  L.  Ed.  538,  7  Svp.  Ct.  341,  HANCOCK  ▼.  HOLBBOOK. 

Bemoval  under  snbsection  3,  section  639,  Bevised  Statates^  for  local 
prejudice,  allowable,  when. 

Approved  in  Weldon  v.  Fritzlen,  128  Fed.  614,  holding  in  suit  where 
plaintiff  and  defendant  mortgagors  are  citizens  of  same  State  in  which 
suit  is  brought,  nonresident  creditor  of  mortgagors  cannot  remove  for 
local  prejudice;  Campbell  v.  Mijliken,  119  Fed.  985,  holding  under  Judi- 
ciary Act  of  1888,  section  2,  one  of  two  defendants,  both  necessary  par- 
ties, cannot  remove  far  local  prejudice  when  there  is  no  separable  con- 
troversy; Des  Moines  Nav,  Co.  v.  Iowa  Homestead  Co.,  123  U.  S.  556, 
31  L.  Ed.  204,  8  Sup.  Ct.  219,  holding  Federal  judgment  in  cause  regu- 
larly removed  from  State  court,  where  all  parties  have  appeared,  bind- 
ing; Thouron  v.  East  Tennessee  Ry.  Co.,  38  Fed.  678,  Adelbert  College 
of  Western  Reserve  University  v.  Toledo  etc.  Ry.  Co.,  47  Fed.  845,  and 
Young  V.  Parker,  132  U.  S.  271,  33  L.  Ed.  353,.  10  Sup.  Ct.  77,  all  apply- 
ing rule,  and  remanding  cause;  Hanrick  v.  Hanrick,  153  U.  S.  196,  38 
L.  Ed.  687, 14  Sup.  Ct.  836,  holding  one  defendant,  being  citizen  of  same 
State  as  a  plaintiff,  cannot  remove  cause;  Whelan  v.  New  York  etc.  Ry. 
Co.,  35  Fed.  853,  1  L.  R.  A.  68,  holding  suit  by  citizen  of  Ohio,  against 
Ohio  and  New  York  corporations,  removable  by  latter;  Anderson  v. 
Bowers,  43  Fed.  322,  holding  action  against  citizen  of  same  State  as*- 
plaintiff,  and  nonresident,  not  removable. 

Distinguished  in  Boatmen's  Bank  v.  Fritzlen,  135  Fed.  664,  68  C.  C.  A. 
288,  defendant  who  is  citizen  of  State  other  than  that  in  which  suit  is 
brought  may  remove  for  local  prejudice  though  plaintiff  and  some  of 
defendants  are  citizens  of  State  where  action  birought ;  Bonner  v.  Meikle, 
77  Fed.  489,  holding  cause  removable,  although  some  defendants  are 
citizens  of  same  State  as  plaintiffs,  under  statute. 

Right  to  remove  cause  from  State  to  Federal  court  for  prejudice  or 
local  influence  as  dependent  upon  citizenship  of  parties.  Note,  4 
Ann.  Cas.  456. 

Miscellaneous.  Cited  in  Riverdale  Cotton  Mills  v.  Alabama  etc.  Mfg. 
Co.,  198  U.  S.  197,  49  L.  Ed.  1016,  25  Sup.  Ct.  629,  decree  of  Federal 
court  whose  jurisdiction  invoked  for  diveirsity  of  citizenship  which  is 
admitted  is  not  assailable  in  State  court  for  lack  of  diversity. 

119  U.  S.  587-603,  30  L.  Ed.  532,  7  Sap.  Ct  342,  BOBEB  ▼.  CHAPBIAN. 

Judgment  may  be  entered  nunc  pro  tunc,  where  delay  is  caused  by  act 
of  court 

Approved  in  Hamill  v.  Jos.  Schlitz  Brewing  Co.,  165  Iowa,  289,  143 
N.  W.  108,  holding  bill  of  exceptions  will  not  be  stricken  out  on  account 
of  default  of  clerk  of  court ;  Board  of  Commrs.  of  Day  Ccyinty  v.  State 
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of  Kansas,  19  Okl.  398,  91  Pac.  708,  holding  court  shotild  entertain 
motion  to  have  records  made  correct;  Stampfle  v.  Bush,  71  W.  Va.  662, 
77  S.  E.  284,  holding  court  may  look  to  day  of  entry  of  nunc  pro  tunc 
order  to  determine  details;  dissenting  opinion  in  In  re  Delk's  Estate, 
2  Ind.  Ter.  579,  52  S.  W.  55,  majority  holding  appointment  of  adminis- 
trator will  be  deemed  to  be  correct  where  no  findings  are  made  on 
contest. 

Entry  of  judgment  nunc  pro  tunc.    Note,  20  L.  B.  A.  145. 

Creditor  of  person  dyln^  in  one  State  need  not  claim  in  another  where 
tnrobate  is  had. 

Approved  in  Wilson  v.  Hartford  Fire  Ins.  Co.;  164  Fed.  821,  822,  19 
L.  B.  A.  (N.  S.)  558,  90  C.  0.  A.  593,  holding  claim  against  administra- 
tor of  estate  in  one  State  is  not  barred  because  it  was  not  presented  in 
time  to  domiciliary  executors;  Bartleson  v.  Feidler,  149  Fed.  300,  order 
of  Alaska  probate  court  distributing  property  to  heirs  of  decedent  is 
not  conclusive  adjudication  that  partnership  did  not  exist  between  dece- 
dent and  another  to  whom  property  belonged  as  against  creditor  of 
partner  following  property  in  hands  of  heirs;  Security  Trust  Co.  v. 
Dent,  104  Fed.  386,  43  C.  C.  A.  594,  holding  Gen.  Stats.  Minn.  1894, 
§§  4509-4511,' 4514,  4517,  4523,  relating  to  time  within  which  claims 
against  decedent  shall  be  presented,  does  deprive  Federal  court  of  juris- 
diction of  action  by  nonresident  creditor  against  estate  on  claim  not 
presented ;  People  v.  Union  Trust  Co.,  255  111.  177, 178,  Ann.  Oas.  1913D, 
514,  L.  R.  A.  1915D,  450,  99  N.  E.  381,  subjecting  heirs  in  foreign  State 
to  payment  of  inheritance  tax;  Stillwell  v.  Smith,  219  Pa.  41,  67  Atl. 
911,  holding  claim  may  be  enforced  against  estate  of  one  dying  after 
trial  but  before  rendition  of  judgment;  Nichols  v.  Lee,  16  CsAo,  152,  26 
Pac.  159,  subjecting  decedent's  land  to  payment  of  debts,  notwithstand- 
ing claims  by  creditors  of  heir;  dissenting  opinion  in  Wahl  v.  Franz, 
100  Fed.  696,  698,  40  C.  C.  A.  638,  majority  holding  where  under  Arkan- 
sas statute  appeal  from  probate  court  judgment  sustaining  will  is  tried 
de  novo,  such  appeal  not  suit  of  civil  nature  at  law  or  in  equity  within 
Judiciary  Act  of  1888,  sections  1,  2. 

Distinguished  in  McPherson  v.  Mississippi  Valley  Trust  Co.,  122 
Fed.  374,  58  C.  C.  A.  455,  holding  Federal  court  bound  by  State  deci- 
sion with  respect  to  descent  of  property  of  intestate  which  was  within 
jurisdiction  of  State  courts;  Continental  Nat.  Bank  v.  Hellman,  86 
Fed.  516  (affirming  81  Fed.  42,  43),  dismissing  bill  to  charge  heirs  with 
ancestral  debts,  after  laches. 

Failure  to  present  claim  within  time  allowed  by  administration 
statute  of  domicile  as  bar  to  allowance  in  State  of  ancillary 
administration,  or  vice  versa.    Note,  19  L.  R.  A.  (N.  S.)  55S. 
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Equity  Jnrisdiction  of  Federal  courts  is  not  affected  by  State  laws. 

Approved  in  Waterman  v.  Canal-Louisiana  Bank  etc.  Co.^  215  U.  S. 
.44,  54  L.  Ed.  84,  30  Sup.  Ct.  10,  holding  Federal  court  has  jurisdiction 
to  determine  interest  of  heir  in  lapsed  legacy;  Maling  v.  Maling,  217 
Fed.  129,  holding  Federal  court  may  entertain  suit  by  distributee  to 
compel  payment  of  his  share  of  estate;  Newberry  v.  Wilkinson,  199 
Fed.  680,  118  C.  C.  A.  Ill,  holding  Federal  court  has  jurisdiction  of 
suit  to  compel  accounting  by  administrator;  McClellan  v.  Carland,  187 
Fed.  918,  110  C.  C.  A.  49,  holding  Federal  court  may  entertain  suit 
to  determine  heirship;  Underground  Electric  Rys.  Co.  v.  Owsley,  176 
Fed.  32,  99  C.  C.  A.  500,  holding  Circuit  Court  could  appoint  receiver 
of  estate  pending  probate  of  will;  Eddy  v.  Eddy,  168  Fed.  598,  93 
C.  C.  A.  586,  holding  Federal  court  will  entertain  suit  by  widow  against 
executors  of  her  husband's  estate,  to  set  aside  election  made  by  her; 
Feidler  v.  Bartleson,  161  Fed.  36,  88  C.  C.  A.  194,  holding  creditor's 
bill  might  be  brought  in  Federal  court  to  enforce  judgment  of  State 
court;  Schurmeier  v.  Connecticut  etc.  Ins.  Co.,  137  Fed.  47,  69  C.  C.  A. 
22,  determining  jurisdiction  over  action  on  claim  against  estate  of  de- 
cedent; dissenting  opinion  in  Moore  y.  Fidelity  Trust  Co.,  138  Fed. 
1009,  70  C.  C.  A.  663,  majority  denying  Federal  jurisdiction  over  bill 
by  distributee  under  will  to  compel  accounting  from  surviving  partner 
of  decedent  where  probate  pending  in  State  court;  dissenting  opinion 
in  Wahl  v.  Franz,  100  Fed.  697,  40  C.  C.  A.  638,  majority  holding 
where  under  Arkansas  statute  appeal  from  probate  court  judgment 
sustaining  will  is  tried  de  novo,  such  appeal  not  suit  of  civil  nature 
at  law  or  in  equity  within  Judiciary  Act  of  1888,  §§1,  2;  Wickham  v. 
Hull,  60  Fed.  330,  and  Byers  v.  McAuley,  149  U.  S.  617,  620,  37  L.  Ed. 
872,  873,  13  Sup.  Ct.  909,  910  (dissenting  opinion  in  149  U.  S.  623,  37 
L.  Ed.  874,  13  Sup.  Ct.  912),  both  holding  claim  against  decedent's 
estate  may  be  established,  but  not  enforced  against  property,  in  Fed- 
eral court;  Ball  v.  Tompkins,  41  Fed.  489,  holding  Federal  courts  have 
jurisdiction  over  estates  when  requisite  conditions  exist;  Martin  v. 
Fort,  83  Fed.  23,  27  C.  C.  A.  428,  dismissing  bill  to  establish  interest  in 
trust  estate  previously  transferred;  General  Electric  Co.  v.  West 
Asheville  Imp.  Co.,  73  Fed.  389,  arguendo. 

Distinguished  in  Brochon  v.  Wilson,  91  Fed.  619,  34  C.  C.  A.  31, 
holding  State  statute  avoiding  levy  in  favor  of  assignee  for  benefit  of 
creditors,  applicable  to  Federal  execution;  dissenting  opinion  in 
Schurmeier  v.  Connecticut  Mut.  Life  Ins.  Co.,  171  Fed.  9,  96  C.  C.  A. 
107,  majority  holding  foreign  creditor  may  establish  his  claim  against 
estate  in  Federal  court. 

Federal  courts  cannot  seize  property  In  custody  of  State  courts. 
Approved  in  Hale  v.  Tyler,  115    Fed.   835,  holding  Federal  court 
has  jurisdiction  of  suit  by  nonresident  creditor  of  decedent  to  set  aside 
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fraudulent  conveyance  made  by  decedent  in  his  lifetime,  notwith- 
standing pendency  of  probate  proceedings,  where  probate  court  has 
made  no  order  to  sell  such  realty;  Hale  v.  Coffin,  114  Fed.  574,  675,  576f 
holding  where  administration  of  estate  has  been  completed  by  probate 
court  and  property  has  been  distributed  and  passed  beyond  jurisdic- 
tion. Federal  court  has  jurisdiction  of  proceeding  in  equity  to  subject 
such  property  in  hands  of  distributee  to  decedent's  debt;  United  States 
V.  Eisenbeis,  112  Fed.  197,  50  C.  C.  A.  179,  holding  where  proceedings 
commenced  by  government  in  Federal  court  and  process  issued  but  not 
served  on  defendant  until  after  summons  served  on  him  in  action 
subsequently  commenced  in  State  court  by  third  person  to  recover 
interest  in  same  land  involved  in  Federal  suit.  State  court  had  prior 
jurisdiction;  Jordan  v.  Taylor,  98  Fed.  646,  holding  Federal  court  can- 
not during  probate  of  estate  entertain  bill  in  equity  by  cestui  que 
trust  under  trust  fund  comprising  general  residuary  estate  of  testator 
to  set  aside  probate  sale  of  stocks;  Byers  v.  McAuley,  149  U.  S.  614, 
37  L.  Ed.  871,  13  Sup.  Ct.  908,  holding  Federal  process  cannot  reach 
property  in  hands  of  State  administrator;  Moran  v.  Sturges,  154  U.  S. 
274,  38  L.  Ed.  987,  14  Sup.  Ct.  1024,  holding  State  court  cannot  disturb 
possession  of  Federal  libelants  of  vessels;  Laut  v.  Manley,  71  Fed. 
12,  dismissing  bill  to  dispossess  State  administrators  of  property  of 
decedent ;  In  re  Foley,  80  Fed.  951,  refusing  to  remove  probate  proceed- 
ings to  Federal  court;  dissenting  opinion  in  In  re  Delk's  Estate,  2  Ind. 
Ter.  572,  52  S.  W.  55,  majority  holding  United  States  courts  have 
jurisdiction  of  Indian  probate  proceedings,  where  United  States  citizens 
are  creditors  or  distributees. 

Distinguished  in  Brun  v.  Mann,  151  Fed.  151,  12  L.  R.  A.  (N.  S.) 
154,  80  C.  C.  A.  513,  holding  Federal  court  could  entertain  suit  to  com- 
pel administratrix  of  estate  to  sell  property  to  satisfy  decree  pre- 
viously handed  down;  Kohn  v.  Ryan,  31  Fed.  638,  holding  garnishee 
must  answer  in  Federal  court,  where  property  is  not  in  custody  of 
State  court;  Ball  v.  Tompkins,  41  Fed.  490,  holding  Federal  court  can 
appoint  receiver  for  property  held  in  trust  under  authority  of  State 
probate  court;  The  Willamette  Valley,  66  Fed.  567,  13  C.  C.  A.  635, 
holding  vessel  sent  by  receiver  out  of  his  jurisdiction  may  be  libeled 
in  admiralty. 

Federal  court's  power  to  enforce  own  judgment  against  decedent's 
estate.    Note,  12  L.  R.  A.  (N.  S.)  155. 

Statute  begins  to  run  against  Judgment  on  true  date  of  entry,  not 
fictitious  date. 

Approved  in  Hale  v.  Coffin,  114  Fed.  580,  holding  Minnesota  decree 
laying  assessment  on  stockholders  of  insolvent  corporation  cannot 
be  enforced  by  receiver  against  heirs  of  Maine  stockholder  by  suit 
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brought  more  than  one  year  after  making  assessment,  as  it  is  barred 
by  main  statute;  Fewlass  v.  Keeshan,  88  Fed.  576,  32  C.  C.  A.  8, 
applying  rule  to  judgment  for  costs  in  action  on  cost  bond;  Coe  v. 
Erb,  59  Ohio  St.  266,  69  Am.  St.  Rep.  768,  52  N.  E.  642,  holding  nunc 
pro  tunc  judgment  creates  no  lien  on  land  against  purchaser  before 
true  date  of  rendition;  Sharon  v.  Terry,  13  Sawy.  412,  36  Fed.  354, 
1  L.  R.  A.  586,  arguendo. 

Effect  of  the  statute  of  limitations  on  judgments  and  writs  of 
execution  and  proceedings  for  their  enforcement.  Note,  133 
Am.  St.  Rep.  75. 

When  statute  of  limitations  begins  to  run  against  action  on  judg- 
ment.   Note,  Ann.  Cas.  19160,  625. 

Miscellaneous.  Cited  in  Union  Pac.  R.  Co.  v.  Board  of  Commrs.  of 
Weld  County,  222  Fed.  653,  138  C.  C.  A.  175,  upholding  right  of  State 
legislature  to  change  substantive  law. 

119  TT.  S.  604-608,  30  L.  Ed.  509,  7  Sap.  Ot.  403»  IVINSON  ▼.  BUTTON. 
Not  cited. 

119  U.  a  608-^13,  30  I>.  Ed.  504,  7  fi|up.  Ot.  330,  IRON  MT.  ETO.  BY.  00. 
▼.  JOHNSON. 

Forcible   entry  statute  of  Arkansas  permits  recovery  by  contractor 
forcibly  dispossessed. 

Approved  in  In  re  Monro,  195  Fed.  822,  holding  discharge  in  bank- 
ruptcy does  not  relieve  from  action  for  damages  for  forcible  entry; 
Central  of  Georgia  Ry.  Co.  v.  Mayor  etc.  of  Macon,  110  Fed.  872,  hold- 
ing where  railroad  has  a  lawfully  acquired  possession  of  terminal 
facilities  under  city  grant  and  is  in  possession  under  claim  of  right,  an 
ordinance  declaring  rights  of  company  under  grant  forfeited  and  di- 
recting mayor  to  use  police  in  taking  possession  of  property  deprives 
railroad  of  property  without  due  process;  Grammer  v.  Blansett,  93 
Ark,  425,  124  S.  W.  1039,  holding  one  tearing  down  fence  of  plaintiff 
and  erecting  one  of  his  own  was  guilty  of  forcible  entry;  Singer 
Sewing  Mach.  Co.  v.  Phipps,  49  Ind.  App.  123,  94  N.  E,  796,  holding 
force  could  not  be  used  in  retaking  sewing-machine  sold  on  installment 
plan;  Juhlin  v.  Hutchings,  90  Kan.  620,  135  Pac.  599,  holding  party  is 
not  entitled  to  forcible  entry  preceding  action  to  quiet  title;  Howard 
v.  Davis,  40  Okl.  89,  136  Pac.  402,  holding  action  for  forcible  ouster 
may  be  maintained  against  owner;  Oklahoma  City  v.  Hill,  4  Okl.  532,  46 
Pac.  572,  where  possessor  is  arrested  for  violation  of  liquor  law  and 
officers  enter  into  possession  and  keep  him  therefrom,  evidence  of  ripfht 
to  arrest  and  that  defendant  had  deed  to  premises  and  plaintiff  ^o 
right  to  possession  is  inadmissible  in  forcible  entry;  Denver  etc.  Ry. 
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Co.  V.  Harris,  122  U.  S.  607,  30  L.  Ed.  1147,  7  Sup.  Ct.  1288,  following 
rule;  Johnson  v.  St.  Louis  etc.  Ry,  Co.,  141  U.  S.  611,  85  L.  Ed.  877, 
12, Sup.  Ct.  127,  question  of  equitable  right  is  not  material;  Iron  Mt. 
Ry.  Co.  V.  Memphis,  96  Fed.  123,  37  C.  C.  A.  410,  city  declaring  fran- 
chise forfeited  may  not  forcibly  re-enter ;  James  v.  Miles,  54  Ark.  462, 16 
S.  W.  196,  allowing  unlawful  detainer  to  recover  tramway;  Shriver  v. 
Bean,  112  Mich.  513,  71  N.  W.  146,  occupier  may  stop  forcible  entry; 
Sinclair  v.  Stanley,  69  Tex.  728,  7  S.  W.  518,  one  in  possession  for  sev- 
eral days  may  not  be  forcibly  ejected  by  those  who  might  have  forcibly 
resisted  his  entrance;  St.  Louis  etc.  Ry.  Co.  v.  Terre  Haute  etc.  Ry. 
Co.,  33  Fed.  448,  arguendo. 

Distinguished  in  Hafner  Mfg.  Co.  v.  City  of  St.  Louis,  262  Mo.  643, 
172  S.  W.  34,  holding  city  removing  lumber  from  wharf  after  failure 
of  owner  to  do  so  is  not  guilty  of  forcible  entry. 

Right  of  owner  of  land  to  effect  an  entry  thereon.  Note,  19  Am. 
St.  Bep.  544. 

Right  to  a  civil  action  for  forcible  entry  and  detainer.  Note,  121 
Am.  St.  Bep.  872,  882. 

Forcible  entry  and  detainer  against  one  entitled  to  possession 
forcibly  dispossessing  peaceable  possessor.  Note,  8  L.  R.  A. 
(N.  S.)  480. 

119  U.  S.  618-616,  30  la.  Ed.  606,  7  Sup.  Ot  817,  EX  PABTE  BAIiSTON. 

Supreme  Court  clerk  should  issoe  writ  to  State  court  clerk  before  latter 
is  bound  to  make  transcript. 

Approved  in  Miller  v.  Texas,  153  U.  S.  537,  88  L.  Ed.  818,  14  Sup.  Ct. 
875,  arguendo. 

Writ  of  error  from  United  States  Supreme  Court  as  staying  pro- 
ceedings in  State  court.    Note,  Ann.  Gas.  1912A,  261. 

Actual  iBsue  of  wilt  Is  necessary  to  jurlsdlctLon  of  Supreme  Courts 
Approved  in  In  re  Issuing  Writs  of  Error,  199  Fed.  115,  117  C.  C.  A. 
603,  holding  writ  of  error  allowed  from  Circuit  Court  should  be  issued 
by  clerk  of  that  court  or  clerk  of  Supreme  Court  and  not  by  clerk 
of  District  Court;  Price  v.  United  States,  169  Fed.  793,  95  C.  C.  A. 
257,  holding  judgment  of  United  States  court  in  China  brought  up  by 
appeal  instead  of  writ  of  error  should  be  dismissed;  United  States 
Fidelity  etc.  Co.  v.  Shirk,  7  Ind.  Ter.  85,  103  S.  W.  774,  holding  United 
States  court  of  appeals  in  Indian  territory  has  no  jurisdiction  of  appeal 
in  case  at  law;  Smith  v.  Ferst,  66  Fed.  799,  14  C.  C.  A.  96,  Player  v. 
Bokenfohr,  40  Fla.  417,  24  South.  473,  and  Stevens  v.  Clark,  62  Fed. 
323,  10  C.  C.  A.  379,  all  dismissing  appeal  where  necessary  writ  of 
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error  was  not  issued;  Wilmington  v.  Ricaud,  90  Fed.  214,  32  C.  C.  A. 
580,  arguendo. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal 
Supreme  Court  for  review.    Note,  66  L.  R.  A.  835,  836,  838. 

Supersedeaa  cannot  be  allowed  except  as  incident  to  appeal  actually 
allowed  or  writ  actually  Issued. 

Approved  in  State  v.  Mitchell,  29  Fla.  316,  10  South.  750,  executing 
lower  judgment  where  writ  of  error  was  allowed,  but  never  issued. 

Miscellaneous.  Cited  in  Long  v.  Farmers'  State  Bank,  147  Fed.  361, 
9  L.  R.  A.  (N.  S.)  585,  77  C.  C.  A.  538,  writs  of  error  out  of  Circuit 
Court  of  Appeals  must  issue  in  name  of  President,  attested  by  chief 
justice  and  clerk  of  Circuit  Court;  Highland  Boy  Gold  Min.  Co.  v. 
Strickley,  116  Fed.  855,  54  C.  C.  A.  186,  to  point  that  judgment  at  law 
cannot  be  reviewed  by  appeal  nor  equity  decree  challenged  by  writ  of 
error. 

119  TT.  S.  615-624, '30  la.  Ed.  619,  7  Sup.  Ot.  898,  OHIOAGK)  ETC.  BY.  CO. 
v.  WIQGINS  FEBBY  CO. 

Constitution,  section  1,  article  IV,  implies  tliat  public  acts  of  States 
diall  lutve  full  effect  in  courts  of  other  States. 

Approved  in  Western  life  Indemnity  Co.  v.  Rupp,  235  U.  S.  275, 
59  L.  Ed.  225,  35^Sup.  Ct.  37,  and  Smithsonian  Institution  v.  St.  John, 
214  U.  S.  28,  58  L.  Ed.  897,  29  Sup.  Ct.  601,  both  holding  decision  of 
State  court  sustaining  validity  of  statute  of  another  State  is  not  sub- 
ject of  writ  of  error  to  Supreme  Court;  Tilt  v.  Kelsey,  207  U.  S.  58, 
52  L.  Ed.  102,  28  Sup.  Ct.  1,  refusing  to  allow  succession  tax  of  State 
of  New  York  where  estate  had  been  closed  in  New  Jersey ;  Eastern 
Bldg.  &  Loan  Assn.  v.  Ebaugh,  185  U.  S.  121,  46  L.  Ed.  833,  22  Sup.  Ct. 
569,  holding  finding  of  fact  by  State  trial  court  as  to  law  of  another 
State  and  its  application  under  decisions  of  courts  of  that  State  is 
binding  on  Federal  Supreme  Court  on  error  to  Supreme  Court  of  former 
State  which  decided  that  such  finding  of  trial  court  was  conclusive; 
Slack  V.  Perrine,  9  App.  D.  C.  153,  holding  decree  of  New  Jersey  court, 
in  habeas  corpus  proceeding  regarding  custody  of  children,  is  binding 
on  courts  of  District  of  Columbia;  Gill  v.  Everman,  94  Tex.  214,  59 
S.  W.  532,  holding  in  absence  of  proof,  appointment  by  Kentucky 
courts  as  guardian  will  not  be  taken  as  creating  guardianship  of  estate; 
Sanborn  v.  Perry,  86  Wis.  366,  56  N.  W.  339,  applying  rule  in  giving 
eifect  to  disallowance  of  probate  claim  by  court  of  another  State; 
Griggs  V.  Becker,  87  Wis.  317,  58  N.  W.  398,  applying  rule  in  action 
on  judgment  rendered  by  court  of  another  State. 

Distinguished  in  Hemdon  v.  Vick,  18  Tex.  Civ.  App.  585,  45  S.  W. 
853,   holding  foreign  lunacy  judgment,  introduced  without   proof  of 
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its  effect  where  rendered,  will  be  given  same  effect  as  similar  judg- 
ment in  State  of  trial. 

No  State  conrt  Is  diarged  with  Judicial  notice  of  laws  of  anothdr 
State. 

Approved  in  Eastern  Bldg.  etc.  Assn.  v.  Williamson,  189  U.  S.  125, 
128,  47  L.  Ed.  739,  740,  23  Sup.  Ct.  529,  530,  holding  defense  that  abso- 
lute promise  contained  in  certificate  of  stock  issued  by  New  York 
building  association,  to  mature  its  shares  in  specified  time,  was  ultra 
vires  of  corporation,  not  available  in  action  on  such  promise  by  share- 
holder who  has  in  good  faith  fully  performed  his  part  of  contract; 
Leathe  v.  Thomas,  218  111.  253,  75  N.  E.  812,  setoff  is  defense  to  action 
on  foreign  judgment  rendered  in  State  where  setoffs  are  not  allowed 
in  actions  on  judgments;  Irose  v.  Balla,  181  Ind.  500,  104  N.  E.  855, 
holding  in  absence  of  contrary  proof,  courts  of  Indiana  will  presume 
law  of  Illinois  to  be  same  regarding  power  of  attorney  in  promissory 
note;- Norman  v.  Pennsylvania  Fire  Ins.  Co.,  237  Mo.  582^  141  S.  W. 
619,  refusing  to  judicially  notice  garnishment  statutes  of  sister  State; 
Erwin  v.  Southern  Ry.  Co.,  71  S.  C.  230,  50  S.  E.  779,  in  order  to  make 
record  of  court  of  limited  jurisdiction  in  garnishee  proceedings  in 
foreign  State  binding  here,  it  must  be  shown  that  garnishee  submitted 
to  jurisdiction;  New  York  Life  Ins.  Co.  v.  Orlopp,  25  Tex.  Civ.  287,  61 
S.  W.  338,  holding  where  statute  of  another  State  governing  contract 
has  received  any  peculiar  construction  by  courts  of  ^ch  State,  which 
is  relied  on  in  courts  of  State,  such  construction  must  be  pleaded  and 
proved ;  Chattanooga  etc.  Ry.  Co.  v.  Jackson,  86  Ga.  682,  13  S.  E.  110, 
holding  no  error  to  receive  testimony  of  attorneys  as  to  law  of  another 
State;  Craven  v.  Bates,  96  Ga.  80,  23  S.  E.  203,  sustaining  verdict  on 
notes,  in  absence  of  proof  of  usury  laws  of  State  of  execution;  Rosen- 
thal Millinery  Co.  v.  Lennox  (Tex.  Civ.  App.),  50  S.  W.  401,  refusing 
to  take  notice  of  law  of  another  State  as  to  effect  of  judgment  by 
justice  of  the  peace ;  Osborn  v.  Blackburn,  78  Wis.  212,  2S  Am.  St.  Rep. 
403,  10  L.  R.  A.  368,  47  N.  W.  175,  in  action  on  foreign  replevin  bond, 
refusing  to  notice  law  regulating  replevin;  Hemdon  v.  Vick,  18  Tex. 
Civ.  App.  585,  45  S.  W.  853,  law  of  another  State  must  be  proved  as, 
fact. 

Distinguished  in  Missouri  State  Life  Ins.  Co.  v.  Lovelace,  1  Ga.  App. 
457,  58  S.  E.  98,  holding  where  court  proceeds  on  its  own  knowledge 
of  laws  of  sister  State,  it  is  not  necessary  to  prove  them. 

Supreme  Court  t^ee  Judicial  notice  of  laws  of  several  States. 

Approved  in    Lloyd  v.    Matthews,  155  U.  S.  227,  39  L.  Ed.  130,  15 

Sup.  Ct.  72,  and  Huntington  v.  Attrill,  146  U.  S.  678,  86  L.  Ed.  1131, 

13  Sup.  Ct.  232,  both  refusing  to  notice  law  of  another  State  requiring 

proof  in  lower  State  court;  Goodyear  Shoe  Machinery  Co.  v.  Dancel, 


-■M 
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119  Fed.  693,"^6  C.  C.  A.  300,  holding  under  contract  by  which  assignee 
of  patent  agreed  to  pay  certain  annuity  to  assignor  while  such  patent 
remains  in  force,  right  to  such  payments  does  not  cease  on  death  of 
assignor. 

Judicial  notice.    Note,  89  Am.  Dec.  672,  674,  676. 

Proof  and  evidence  of  foreign  laws  and  their  effect.    Note,  113 
Am.  St.  Rep.  878. 

How  case  determined  when  proper  foreign  law  not  proved.    Note, 
67  L.  R.  A.  36. 

Supreme  Court  lias  no  Jurisdiction  to  review  State  Judgment  sustaining 
contract  under  general  law. 

Approved  in  Allen  v.  Alleghany  Co.,  196  U.  S.  463,  49  L.  Ed.  555,  25 
Sup,  Ct.  311,  whether  or  not  contract  entered  into  in  contravention  of 
statutes  regulating  foreign  corporations  was  void  and  unenforceable 
in  courts  of  another  State,  presents  no  Federal 'question. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  529. 

Questions  considered  by  Federal  Supreme  Court  in  reviewing  judg- 
ments of  State  courts.    Note,  63  L.  R.  A.  578. 

119  U.  S.  625-630,  30  !•.  Ed.  501,  7  Sup.  Ct  336,  COPE  v.  VALLETTE  DRY- 
DOCK  CO. 

Salvage  defined,  and  hold  inat^plicable  to  floating  drydock. 
Approved  in  Simmons  v.  The  Steamship  Jefferson,  215  U.  S.  138,  142, 
54  L.  Ed.  129,  130,  30  Sup.  Ct.  54,  holding  court  of  admiralty  has  juris- 
diction of  libel  claiming  salvage  for  subduing  fire  on  vessel  in  drydock; 
The  Neshaminy,  228  Fed.  -287,  holding  extinguishment  of  fire  on  float- 
ing drydock  was  service  to  vessel  therein  in  subject  of  salvage  ;'Berton 
V.  Tietjen  &  Lang  Dry  Dock  Co.,  219  Fed.  772,  773,  774,  holding  action 
for  injuries  to  machinist  occurring  on  vessel  in  drydock  was  not  re- 
movable from  State  to  Federal  court;  The  Dredge  A,  217  Fed.  624, 
holding  contracts  for  repair  of  hull  being  converted  into  dredge  were 
not  maritime  contracts;  The  San  Cristobal,  215  Fed.  616,  holding  ser- 
vices rendered  in  putting  out  fire  in  vicinity  of  vessel  in  drydock  is  not 
salvage  service;  Pacific  Mail  S,  S.  Co.  v.  Schmidt,  214  Fed.  517,  130. 
C.  C.  A.  657,  holding  claim  of  seaman  for  wages  is  within  admiralty 
jurisdiction;  Charles  Barnes  Co.  v.  One  Dredge  Boat,  169  Fed.  896, 
899,  holding  suit  to  enforce  maritime  lien  on  pump-boat  is  within  ad- 
miralty jurisdiction;  The  Jefferson,  158  Fed.  358,  361,  holding  services 
rendered  in  extinguishing  fire  on  vessel  in  drydock  not  within  ad- 
miralty jurisdiction;  Fredericks  v.  James  Rees  &  Sons  Co.,  135  Fed. 
733,  68  C.  C.  A.  368,  Pennsylvania  act  of  1858,  giving  lien  for  repairs 
or  supplies  to  river  vessels    does  not  apply  to  dredge-boat  used  only 
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to  support  dredging  apparatus;  The  Warfield,  120  Fed.  847,  holding 
neither  drydock  fitted  into  piers  to  which  it  is  held  by  cleats,  so  that 
it  has  only  vertical  motion,  nor  steamer  therein  for  repairs,  is  vessel  in 
navigable  waters,  so  as  to  give  maritime  lien  for  tort  therein;  The 
Pomona,  37  Fed.  444,  awarding  salvage  for  towing  steamer  with  broken 
-shaft;  Ruddiman  v.  A  Scow  Platform,  38  Fed.  159,  holding  float  moored 
alongside  wharf,  to  aid  teams  dumping  refuse,  is  not  a  vessel  to  which 
wharfage  lien  can  attach;  Tbe.Akaba,  54  Fed.  199,  200,  4  C.  C.  A.  281, 
awarding  salvage  for  rescue  of  vessel  abandoned  by  towboat  during 
storm;  The  Public  Bath,  61  Fed.  693,  allowing  salvage  for  rescue  of 
floating  bath-house;  Pile  Driver  E.  0.  A.,  69  Fed.  1007,  holding  con- 
tracts for  supplies  furnished  to  pile-driver  not  enforceable  in  admiralty ; 
The  Alamo,  75  Fed.  606,  607,  21  C.  C.  A.  461,  awarding  salvage  for 
rescue  of  vessel  stranded  on  coral-reef;  The  Elfrida,  77  Fed.  755,  756, 
23  C.  C.  A.  527,  awarding  salvage  for  saving  stranded  steamer;  In  re 
Hydraulic  etc.  Dredge 'Co.,  80  Fed.  556,  25  C.  C.  A.  628,  holding  no 
maritime  lien  on  steam  dredge  for  coal  furnished;  dissenting  opinion 
in  The  Robert  W.  Parsons,  191  U.  S.  40,  48  L.  Ed.  83,  24  Sup.  Ct.  8, 
majority  holding  Erie  canal  though  wholly  within  New  York  State  is 
navigable  water  of  United  States  within  scope  of  exclusive  admiralty 
jurisdiction. 

Distinguished  in  The  Robert  W.  Parsons,  191  U.  S.  30,  34,  48  L.  Ed. 
78,  24  Sup.  Ct.  8,  holding  Erie  canal,  though  wholly  within  New  York 
State,  is  navigable  water  of  United  States  within  scope  of  exclusive 
admiralty  jurisdiction;  The  City  of  Pittsburg,  45  Fed.  700,  holding 
barge  fitted  for  excursion  parties  a  vessel,  and  subject  to  lien  for 
materials  furnished. 

Ship  retaining  its  character  as  such  after  becoming  nnseaworthy. 
Note,  24  E.  R.  C.  198. 

Right  to  maritime  lien.    Note,  24  E.  R.  0.  605. 

119  U.  S.  631-637,  30  L.  Ed.  507,  7  Sup.  Ct.  417,  8HABP  v.  BIE8SNEB. 

Patent  No.  177,334,  for  improYement  in  hydro-carbon  stoves,  held  not 
Infringed. 

Approved  in  Henry  Huber  Co.  v.  J.  L.  Mott  Iron  Works,  113  Fed. 
604,  holding  Beaumont  patent  No.  555,033,  limited  by  prior  art  and 
not  infringed ;  Lamson  Cash  Ry.  Co.  v.  Godehard,  59  Fed.  780,  8  C.  C.  A. 
265,  and  Hill  v.  Sawyer,  24  Blatchf .  433,  31  Fed.  284,  both  restricting 
patent  to  combination  specifically  described ;  Smith  v.  Thompson,  38 
Fed.  607,  holding  patent  for  overshoe  clasps,  void. 

* 

Right  to  patent  for  new  combination  of  machines  or  processes. 
Note,  20  E.  R.  0.  158. 
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119  XT.  8.  6S7-643,  SO  la.  Ed.  511,  7  Sup.  Ct.  332,  BABBELI.  ▼.  TILTON. 
AddltlonjB  may  be  made  to  decree  during  tenn  at  wMch  it  was  rendered. 

Approved  in  L.  E.  Waterman  Co.  v.  Standard  Drug  Co.,  202  Fed.  170, 

120  C.  C.  A.  455,  holding  injunction  cannot  be  modified  at  subsequent 
term;  United  States  v.  Linnier,  125  Fed.  86,  holding  where  verdict  of 
guilty  of  murder  in  first  degree  as  charged  was  set  aside  and  new  trial 
granted  on  ground  that  under  evidence  defendant  was  guilty  of  man- 
slaughter only,  court  could  at  same  term,  on  plea  of  guilty  of  man- 
slaughter, render  judgment  thereon;  Sullivan  v.  Woods,  5  Ariz.  201,  50 
Pac.  115,  where  District  Court  on  appeal  rendered  judgment  for  defend- 
ant and  denied  new  trial,  and  plaintiff  appealed,  District  Court  could, 
during  term,  vacate  judgment. 

119  U.  S.  643-661,  30  L.  Ed.  630,  7  Sop.  Ot  326,  BALDWIN  v.  BLAOBL 

Not  cited. 

119  U.  S.  652-663,  30  L.  Ed.  544,  7  Sup.  Ct.  436,  IVES  v.  8ABCBBMT. 

Excuse  for  over  two  years'  delay  in  seeking  reissue  must  be  manifested 
by  special  drcomstancea. 

Approved  in  American  Thermos  Bottle  Co.  v.  Semple,  222  Fed.  944, 
dismissing  bill  applying  for  reissue  of  patent  for  thermos  bottle  where 
complaint  did  not  explain  delay  of  two  years;  Toledo  Computing  Scale 
Co.  V.  Moneyweight  Scale  Co.,  178  Fed.  558,  upholding  De  Vilbiss  pat- 
.  ent  No.  12,137,  for  computing  scale;  Milloy  Elec.  Co.  v.*  Thompson- 
Houston  Elec.  Co.,  148  Fed.  846,  78  C.  C.  A.  533,  holding  void  Van 
Depoele  reissue  No.  11,872,  for  traveling  contract  for  electric  railways; 
United  Blue  Flame  Oil  Stove  Co.  v.  Glazier,  119  Fed.  160,  55  C.  C.  A. 
553,  holding  delay  of  more  than  five  years  before  applying  for  reissue  on 
ground  of  inadvertence,  accident  or  mistake  invalidates  reissue,  unless 
excused  by  special  circumstances;  Pelzer  v.  Me^iberg,  97  Fed.  970,  hold- 
ing where  original  patent  is  absolutely  invalid  unexcused  delay  of  twelve 
years  in  appl3ring  for  reissue  constitutes  such  laches  as  will  invalidate 
reissue;  Wollensak  v.  Sargent,  151  U,  S.  228,  38  L.  Ed.  141,  14  Sup.  Ct. 
294,  Carpenter  etc.  Mach.  Co.  v.  Searle,  52  Fed.  813,  Horn  Mfg.  etc. 
Co.  V.  Pelzer,  91  Fed.  669,  34  C.  C.  A.  45,  and  Electric  Gas-Light  Co. 
V.  Boston  Electric  Co.,  139  U.  S.  502,  35  L.  Ed.  260,  11  Sup.  Ct.  593, 
all  holding  unexplained  delay  in  applying  for  reissue  fatal  to  its  claims ; 
Topliff  V.  Topliff,  145  U.  S.  170,  36  L.  Ed.  664,  12  Sup.  Ct.  831,  holding 
delay  of  two  years,  evidence  of  abandonment  of  matter  inadvertently 
omitted ;  Gunn  v.  Savage,  24  Blatchf .  253,  30  Fed.  369,  holding  patent 
cannot  cover  portion  of  invention  not  described;  Tetrault  y.  Foumier, 
187  Mass.  62,  72  N.  E.  352,  arguendo. 
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Belssae  No.  9901  for  improvement  in  door-bolte,  exptfade  original  be- 
yond recognition,  and  is  void. 

Approved  in  Chicago  Ry.  Equipment  Co.  v.  Perry  Side  Bearing  Co., 
170  Fed.  974,  975,  refusing  reissue  of  Wand's  patent  No.  11,611,  for  a 
side-bearing  for  railway  cars,  after  delay  of  twenty-three  months ;  Free- 
man V.  Asmus,  145  U.  S.  239,  240,  241,  36  L.  Ed.  690,  691,  12  Sup.  Ct. 
942,  943,  Eby  v.  King,  158  U.  S.  373,  39  L.  Ed.  1021,  15  Sup.  Ct.  974, 
and  Parker  &  Whipple  Co.  v.  Yale  Clock  Co.,  123  U.  S.  104,  31  L.  Ed. 
107,  8  Sup.  Ct.  47,  all  holding  claims  in  reissue  for  different  invention 
from  that  in  original  patent  void;  Carpenter  etc.  Mach,  Co.  v.  Searle, 
52  Fed.  811,  American  Soda  Fountain  Co.  v.  Zwietusch,  75  Fed.  578,  and 
Yale  Lock  Mfg.  Co.  v.  Berkshire  Nat.  Bank,  135  U.  S.  379,  34  L.  Ed.  183, 
10  Sup.  Ct.  896,  all  holding  enlarged  claims  in  reissue  void. 

119   U.    S.    664-679,    30   !■.    Ed.    539,    7    Sup.    Ot.    421,    HABTSHOBN   ▼. 
SAGINAW  BABBEL  CO. 

Acquiescence  in  solicitor's  error  in  giving  priority  to  wrong  claim  pre- 
cludes right  to  reissue. 

Distinguished  in  American  Automotoneer  Co.  v.  Porter,  232  Fed.  463, 
upholding  Weyand  reissue  patent  No.  12,744  for  electric  motor  controller 
regulator;  Crown  Cork  &  Seal  Co.  v.  Aluminum  Stopper  Co.,  108  Fed. 
858,  48  C.  C.  A.  72,  holding  delay  of  seven  months  after  issuance  of 
original  patent  before  applying  for  Painter  reissue  No.  11,685,  for  bottle 
stopper,  does  not  invalidate  reissue  as  against  patent  for  another  device 
granted  in  meantime. 

First  claim  of  Oampb^  reisme  for  roller-diades  is  invalid  for  altera- 
tion of  specification. 

Approved  in  Carpenter  Straw-Sewing  Mach.  Co,  v.  Searle,  52  Fed. 
813,  holding  enlarged  claims  in  reissued  patent  void;  Thomson-Houston 
Elec.  Co.  V.  Black  River  Traction  Co.,  135  Fed.  765,  68  C.  C.  A.  461, 
ai^uendo. 

Hartshorn's  reissue  for  roUer-sliadeB  is  invalid  ae  niene  mecbanical 
equivalent  for  Oampliell's  invention. 

Approved  in  Thompson  v.  Gildersleeve,  34  Fed.  45,  holding  leather- 
sewing  ro/ichine  infringed  by  similar  machine  used  on  paper. 

David's  patent  for  roller-shades  is  limited  to  particular  form  of  device 
described. 

Approved  in  Hill  v.  Sawyer,  24  Blatchf.  435,  31  Fed.  286,  applying 
rule  to  patent  for  improved  dating-stamps ;  Sackett  v.  Smith,  42  Fed. 
853,  applying  rule  to  patent  for  fountain-pens;  Campbell  etc.  Co.  v. 
Duplex  Printing  Press  Co.,  86  Fed.  319,  applying  rule  to  patent  for 
printing  machine. 
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Right  to  patent  for  new  combination  of  machines  or  processes. 
Note,  20  £.  R.  0.  159. 

Who  is  true  and  first  inventor.    Note,  20  E.  R.  G.  186. 

Invalidation  of  patent  by  prior  invention  once  publicly  used,  though 
since  disused.    Note,  20  £.  R.  0.  528. 

119  U.  S.  680-695,  SO  L.  Ed.  523,  7  Sap.  Ct.  358,  ENFIELD  V.  JORDAN. 

State  decisioni^  affecting  validity  of  bonds  previously  Issued  are  not 
binding  on  Federal  courts.  ^ 

Approved  in  Coler  v.  Board  of  Commrs.  of  Stanley  County,  89  Fed. 
26JL,  holding  State  decision  on  validity  of  bonds  not  binding  on  holders 
not  parties  thereto;  Laird  v.  City  of  De  Soto,  32  Fed.  652,  arguendo. 

'  In  Illinois,  incorporated  "town''  and  Incorporated  "village"  are  same 
tiling. 

Approved  in  Brown  v.  Grangeville,  8  Idaho,  785,  788,  71  Pac.  152, 
village  organized  under  general  laws  is  included  in  word  "town"  as 
used  in  Act  Feb.  2,  1899,  §  1,  relating  to  issuance  of  coupon  bonds ; 
Town  of  Cicero  v.  Haas,  244  111.  553,  91-  N.  E.  576,  holding  words 
"town"  and  "township"  are  synonymous;  People  v.  Pike,  197  111.  452, 
64  N.  E.  394,  holding  where  on  organization  of  village  of  Campbell  Hill, 
statute  in  regard  to  organization  of  villages  was  followed,  fact  that  in 
some  of  proceedings  it  was  designated  as  town  did  not  invalidate  organ- 
ization; Phillips  V.  Town  of  Scales  Mound,  195  111.  358,  360,  63  N.  E. 
182,  holding  Rev.  Stats.,  c.  21,  §  5,  gives  incorporated  town  same  right 
to  condemn  land  for  cemetery  purposes  as  village;  State  v.  Lammers, 
113  Wis.  413,  89  N.  W.  502,  upholding  Rev.  Stats.  1898,  §  854,  relative 
to  incorporation  of  towns;  Village  of  Oqua^ka  v.  Graves,  82  Fed.  572, 
27  C.  C.  A.  327,  holding  town  or  village  not  a  city,  within  meaning  of 
statute  authorizing  bond  issue;  Long  Branch  Police  etc.  Commission  v. 
Dobbins,  61  N.  J.  L.  661,  662,  40  Atl.  600,  holding  term  "village"  in 
statute  includes  town. 

What  constitutes  a  village.    Note,  35  L.  R.  A.  397. 

Supreme  Oonrt  will  follow  construction  uniformly  given  State  laws 
by  highest  State  court. 

Approved  in  Ridings  v.  Johnson,  128  U.  S.  224,  32  L.  Ed.  405,  9  Sup. 
Ct.  76,  following  State  decisions  on  law  of  real  estate,  in  construing 
mortgage ;  Barnum  v.  Okolona,  148  U.  S.  397,  37  L.  Ed.  497,.  13  Sup.  Ct. 
640,  following  State  decisions  in  determining  validity  of  town  bonds; 
Lookout  Mt.  Ry.  Co.  v.  Houston,  44  Fed.  451,  holding  State  decision  on 
demurrer  binding  in  suit  removed  to  Federal  court. 
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Conclusiveness  upon  Federal  courts  of  construction  given  to  statute 
by  State  court  subsequent  to  accrual  of  rights  involved.  Note, 
17  Ann.  Gas.  1212. 

Supreme  Court  will  not  consider  questions  certlfled  in  indefinite  termfl. 

Approved  in  Sioux  City  etc.  Ry.  Co.  v.  Manhattan  Trust  Co.,  172 

U.  S.  642,  43  L.  Ed.  1187,  19  Sup.  Ct.  879,  applying  rule,  and  dismissing 

certificate;  Grannan  v.  Westchester  Racing  Assn.,  153  N.  Y.  458,  47 

N.  E.  899,  applying  rule. 

Definiteness  of  question  to  be  certified.    Note,  31  L.  R.  A.  394. 

lAs  pendeuf  cannot  affect  rlglits  acquired  by  transfer  of  negotiable 
paper  or  by  sales  in  market  overt. 

Approved  in  Fulton  v.  Andrea,  70  Minn.  462,  73  N.  W.  258,  holding 
pending  suit  as  to  validity  of  bonds  not  due  is  not  notice  to  subsequent 
holders  before  maturity. 

Municipal  bonds  in  Illinois  are  payable  only  at  municipal  treasury,  but 
provision  for  payment  elaewliere  is  permissible. 

Approved  in  Mack  v.  Jastro,  126  Cal.  134,  58  Pac.  374,  applying  rule, 
and  refusing  to  enjoin  bond  issue  where  purchaser  has  waived  provision 
as  to  place  of  payment. 

Distinguished  in  Skinner  v.  Santa  Rosa,  107  Cal.  474,  29  L.  R.  A.  521, 
40  Pac.  746,  enjoining  city  from  issuing  bonds  payable  at  place  other 
than  that  determined  by  election. 

Municipal  bonds  in  the  hands  of  bona  fide  holders.  Note,  51  Am. 
St.  Rep.  824. 

119  U.  S.  696-702,  30  L.  Ed.  648,  7  Sup.  Ct  363^  HUBBARD  v.  NEW  YOBE 
ETC.  INVESTMENT  00. 

Not  cited. 
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120  UNITED  STATES. 


120  17.  S.  1-19,  30  li.  Ed.  666  7  Sup.  Ot.  386,  WILDENHU&  CASE. 

Local  courts  may  iraniiOi  for  crlxne  committed  on  foreign  veesel  on 
high  B6UI. 

Approved  in  Barrington  v.  Missouri,  205  U.  S.  487,  51  L.  Ed.  895,  27 
Sap.  €t.  582,  holding  aliens  are  subject  to  loss  of  territory  where  crime 
is  committed,  and  citizenship  is  immaterial  as  affecting  jurisdiction  of 
this  court  under  section  709  of  the  Revised  Statutes;  Dallemagne  v. 
Moisan,  197  U.  S.  174,  49  L.  Ed.  711,  25  Sup.  Ct.  422,  declaring  arrest 
of  State  officer  upon  foreign  consul's  request  of  insubordinate  seaman 
not  invalid  because  of  constitutional  guarantee  against  deprivation  of 
personal  liberty  without  due  process  of  law ;  Patterson  v.  Bark  Eudora, 
190  U.  S.  177,  47  L.  Ed.  1007,  23  Sup.  Ct.  824,  holding  that  United  States 
statute  preventing  advance  payment  to  sailors  applies  to  contracts  of 
foreign  seamen  in  United  States  waters;  The  Ester,  190  Fed.  220,  221, 
merchant  vessels  of  one  country  visiting  ports  of  another  country  for 
purposes  of  trade  subject  themselves  to  laws  which  govern  port  visited; 
The  Kestor,  110  Fed.  447,  holding  30  Stat.  755,  prohibiting  prepayment 
of  seamen's  wages,  extended  to  British  seamen  on  British  ships  in  Amer- 
ican waters;  Ex  parte  Martinez,  66  Tex.  Cr.  18,  145  S.  W.  968,  citizen 
of  Mexico  residing  in  Texas  is  entitled  to  same  rights  as  citizen  of 
United  States,  and  where  he  has  been  tried  in  accordance  with  laws  of 
State  applicable  to  all  persons  charged  with  committing  crime  thereiui 
he  has  received  all  rights  guaranteed  by  Treaty  of  Guadalupe  Hidalgo; 
United  States  v.  Wong  Kim  Ark,  169  U.  S.  686,  42  L.  Ed.  904,  18  Sup. 
Ct.  471,  holding  child  bom  in  United  States  of  Chinese  parents,  subjects 
of  emperor  of  China,  but  domiciled  in  United  States  for  purpose  of 
trade,  is  a  citizen  of  United  States ;  United  States  v.  Rodgers,  150  U.  S. 
260,  37  L.  Ed.  1075, 14  Sup.  Ct.  113,  and  Ex  parte  Byers,  32  Fed.  410,  as 
Xm— 47  (737) 
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recognizing  maxim  that  a  vessel  «f  any  country  is  in  reality  a  floating 
portion  of  snch  country. 

Jurisdiction  over  sea.    Note,  46  L.  B.  A.  275. 

Olrcult  Court  may,  by  habeas  corpaa,  determine  whether  treaty  pre- 
cludes such  tilaL 

Approved  in  Davis  v.  Burke,  179  U.  S.  402,  46  L.  Ed.  251,  21  Sup.  Ct. 
211,  holding  Federal  court  in  habeas  corpus  will  not  determine  validity 
of  information  where  no  such  question  was  raised  in  State  court;  Ex 
parte  Collins,  154  Fed.  986,  where  prisoner's  application  to  State  court 
for  discharge  on  habeas  corpus,  challenging  court's  jurisdiction  to  try 
him  for  any  other  offense  than  that  for  which  he  was  extradited,  was 
'denied  and  writ  of  error  allowed  to  Federal  Supreme  Court,  pending 
determination  of  such  writ,  he  was  not  entitled  to  discharge  on  habeas 
corpus  issued  out  of  Federal  Circuit  Court;  Ex  parte  Collins,  149  Fed. 
575,  refusing  to  try  on  habeas  corpus  pending  appeal  in  State  court  the 
right  of  extradited  prisoner  to  return  to  place  of  extradition  before 
being  tried  for  different  offense;  West  Virginia  v.  Laing,  133  Fed.  891, 
66  C.  C.  A.  617,  releasing  on  habeas  corpus  members  of  posse  comitatus 
charged  with  murder,  where  person  killed  was  under  Federal  indictment 
and  resisted  arrest;  In  re  Dowd,  133  Fed.  752,  denying  habeas  corpus 
where  prisoner  under  sentence  for  contempt  of  Colorado  Supreme  Court 
and  judgment  thereof  reviewable  by  writ  of  error;  In  re  Ammon,  132 
Fed.  714,  refusing  to  release  prisoner  convicted  under  statute  passed 
subsequent  to  commitment  of  offense;  Whitten  v.  Tomlinson,  160  U.  S. 
242,  40  L.  Ed.  412, 16  Sup.  Ct.  301,  holding  person  held  in  custody  under 
authority  of  a  State  should  not,  except  in  case  of  peculiar  urgency,  be 
discharged  by  Federal  judge  on  habeas  corpus,  in  advance  of  proceed- 
ings in  State  courts  to  determine  validity  of  arrest;  Ex  parte  Byers,  32 
Fed.  408,  to  effect  that  jurisdiction  of  State  and  Federal  authorities  are. 
concurrent  over  certain  crimes  committed  on  board  vessels  lying  in 
domestic  port;  In  re  Reinitz,  39  Fed.  205,  4  L.  R.  A.  237,  holding  extra- 
dited person  arrested  in  civil  action  before  he  has  time,  after  acquittal 
of  offense  for  which  extradited,  to  return  to  place  whence  he  was 
brought,  is  in  custody  in  violation  of  Federal  laws,  within  meaning  of 
fftatute  relating  to  habeas  corpus  in  Federal  courts ;  Ex  parte  Jervey,  66 " 
Fed.  959,  holding  Federal  court,  having  person  before  it  on  habeas  cor- 
pus who  was  arrested  under  State  law,  alleged  to  be  in  contravention  of 
Federal  Constitution,  may  discharge  from  custody  without  remanding 
to  State  courts ;  dissenting  opinion  in  Carruth  v.  Taylor,  8  N.  D.  178,  77 
N.  W.  623,  arguendo,  as  to  procedure  on  appeal  in  habeas  corpus  cases. 

Treaty  between  TTnlted  States  and  Belgium,  relating  to  JurisdlctlQn  of 
consuls  over  crews  of  Belgian  vessels,  construed. 
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Approved  in  The  Albergen,  223  Fed.  445,  under  treaty  with  Nether- 
lands, giving  consols  exclusive  cognizance  of  differences  between  officers 
and  crews  of  vessels,  including  disputes  concerning  wages,  Federal  Dis- 
trict Court  is  without  jurisdiction  of  suit  against  Dutch  ship  to  recover 
wages,  even  though  seaman  is  American  citizen;  Thompson  Towing  etc. 
Assn.  V.  McGregor,  207  Fed.  219,  124  C.  C.  A.  479,  where  claimant's 
intestate  was  killed  by  explosion  of  boiler  on  lighter  on  Canadian  side 
of  boundary,  line  between  Michigan  and  Ontario,  and  vessel  was  owned 
and  roistered  in  Michigan,  statute  of  that  State  giving  right  of  action 
for  wrongful  death  was  applicable ;  The  Ester,  190  Fed.  227,  under  pro- 
*  visions  of  treaty  with  Sweden  vesting  in  consular  officers  exclusive  juris- 
diction of  differences  between  officers  and  crews  of  vessels  in  port 
without  interference  by  local  authorities.  Court  of  Admiralty  has  no 
jurisdiction  of  suit  by  foreign  seaman  on  Swedish  vessel  against  vessel 
for  injury  resulting  from  negligence  of  master  in  American  port; 
Ex  parte  Anderson,  184  Fed.  117,  holding  treaty  governs  in  differences 
between  officers  and  members  of  crew  of  Norwegian  vessel  in  port, 
whether  acts  complained  of  were  on  vessel  or  on  wharf,  and  where  all 
concerned  were  citizens  of  Norway  and  there  was  no  disturbance  of 
peace,  local  courts  were  without  jurisdiction  to  arrest  officers  at  instance 
of  seaman;  Omelas  v.  Ruiz,  161  U.  S.  507,  40  L.  Ed.  789,  16  Sup.  Ct, 
690,  incidentally,  in  holding  a  foreign  consul  the  proper  party  to  prose- 
cute an  appeal  in  behalf  of  his  country. 

120  XT.  S.  20-40,  30  li.  Ed.  673,  7  Snp.  Ct  460,  ALI^EK  v.  8T.  IX>X7IS  BANS. 

Where  court  has  made  spediBd  finding,  bill  of  exceptions  is  unnecessary 
to  determine  suificiency  of  facts. 

Approved  in  United  States  v.  United  States  Fidelity  etc.  Co.,  236  U.  S. 
528,  59  L.  Ed.  703,  35  Sup.  Ct.  298,  under  Rev.  Stats.,  §§  649,  700  and 
1011,  as  amended  by  act  of  1875,  findings  of  fact  have  same  effect  as 
verdict  of  jury,  and  this  court  does  not  revise  them,  but  merely  deter- 
mines whether  they  support  judgment;  Chicago,  R.  I.  &  P.  Ry.  Co.  v. 
Barrett,  190  Fed.  123,  111  C.  C.  A.  158,  special  finding  by  trial  court 
where  jury  is  waived  becomes  part  of  record,  and  appellate  court  may 
determine  its  sufficiency  to  support  judgment  without  bill  of  exceptions ; 
Webb  V.  National  Bank  of  Republic,  146  Fed.  719,  77  C.  C.  A.  143,  deny- 
ing necessity  of  exception  where  facts  found  are  insufficient  to  support 
judgment;  Ruffner  Bros.  v.  Dutchess  Ins.  Co.,  59  W.  Va.  443,  115  Am. 
St.  Rep.  924,  8  Ann.  Gas.  866,  53  S.  E.  948,  this  court  on  reversing  judg- 
ment for  plaintiff  and  setting  aside  verdict  for  insufficiency  of  evidence 
and  refusal  of  trial  court  to  exclude  evidence  and  direct  verdict  for 
defendant  will  not  remand  case  for  new  trial,  but  will  render  judgment 
for  defendant;  Seeberger  v.  Schlesinger,  152  U.  S.  586,  88  L.  Ed.  562, 
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14  Sup.  Ct.  731,  reaffirming  rule ;  Springfield  Fire  etc.  Ins.  Co.  v.  Hamby, 
65  Ark.  17,  45  S.  W.  473,  holding  special  findings  by  court  not  a  neces- 
sary part  of  judgment;  United  States  v.  Rider,  163  U.  S.137,  41  L.  Ed. 
103,  16  Sup.  Ct.  985,  discussing  provisions  of  judiciary  act  of  March  3, 
1891;  Lang  v.  Baxter,  69  Fed.  906,  holding,  where  case  has  been  tried 
by  court  upon  waiver  of  jury  and  court  has  decided  it,  making  special 
findings  covering  ultimate  facts  of  case,  additional  findings  cannot  be 
afterward  made  upon  request  of  party. 

Plaintiff  cannot  set  up  usage  unknown  to  def endaat  and  nnreasonaUe. 

Approved  in  Smith  v.  National  Bank  of  D.  0.  Mills  &  Co.,  191  Fed. 
232,  that  defendant's  cashier,  in  accepting  from  plaintiff  draft  on 
foreign  bank  for  collection,  notified  her  that  defendant  would  have  to 
send  draft  to  Reno  for  collection,  was  insufficient  to  charge  plaintiff 
with  notice  of  alleged  custom  of  banks  to  accept  such  items  only  at  risk 
of  depositor;  Geyser-Marion  etc.  Min.  Co.  v.  Stark,  106  Fed.  564,  53 
L.  R.  A.  684,  45  C.  C.  A.  467,  brokers'  custom  unknown  to  defendant 
of  holding  and  transferring  in  own  names  without  notice  of  real  owners 
was  not  binding;  Costikyan  v.  Sloan,  33  App.  D.  C.  427,  factor  in  pos- 
session of  goods  for  sale  has  no  authority  to  pledge  them  for  debt  of 
his  own  or  for  advances  made  on  them,  and  general  custom  cannot  be 
permitted  to  alter  settled  rule  of  law;  First  Nat.  Bank  v.  Taliaferro,  72 
Md.  170, 19  Atl.  365,  where  local  custom  was  held  incompetent  to  change 
the  effect  of  a  power  of  attorney;  Seeber  v.  Commercial  Nat.  Bank,  77 
Fed.  959,  arguendo,  in  discussion  as  to  when  a  usage  will  be  enforced. 

Distinguished  in  Pennsylvania  etc.  R.  R.  Co.  v.  Naive,  112  Tenn.  257, 
64  L.  A.  A.  443,  79  S.  W.  128,  holding  carrier  relieved  from  giving  notice 
of  arrival  of  goods  on  July  4th. 

Factor  has  no  authority,  at  common  law,  to  pledge  goods  beld  for  sale. 
Approved  in  Thomafe  v.  Provident  Life  etc.  Co.,  138  Fed.  369,  70 
C.  C.  A.  488,  holding  power  to  sell  in  will  does  not  include  x>ower  to 
borrow  money  and  secure  same  by  mortgage;  Geyser-Marion  etc.  Min. 
Co.  v.  Stark,  106  Fed.  562,  53  L.  fi.  A.  684,  45  C.  C.  A.  467,  holding  that 
certificates  held  by  "Stark,  trustee,"  are  trust  property  which  he  can- 
not sell ;  Halsey  v.  Bird,  99  Fed.  528,  39  C.  C.  A.  638,  holding  instruc- 
tions erroneous  which  allowed  tobacco  commission  merchant  to  pledge 
as  own  tobacco  even  to  extent  of  advances  made  thereon;  Costikyan  v. 
Sloan,  33  App.  D.  C.  426,  where  owner  of  goods  ships  them  to  factors 
within  this  disrtrict  for  sale,  and  latter,  with  acquiescence  of  principal, 
delivers  them  to  auctioneer  for  sale  at  public  auction,  principal  will  be 
deemed  to  have  ratified  act  of  factors,  and  goods  will  be  liable  to  charges 
of  auctioneer;  Phipps  v.  Wisconsin  Cent.  Ry.  Co.,  133  Wis.  157,  113 
N.  W.  457,  statute  in  so  far  as  it  requires  eicamination  of  former  em- 
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ployee  of  eorporation  is  discriminatory  and  void ;  Thurber  v.  Cecil  Nat. 
Bank,  52  Fed.  518,  519,  holding  fact  agent  had  x>ower  to  sell,  did  not 
affect  duty  of  bank  to  make  inquiry  for  authority  to  pledge ;  Commercial 
Bank  v.  Hurt,  99  Ala.  134,  42  Am.  St.  Rep.  39, 19  L.  R.  A.  702, 12  South. 
569,  and  Commercial  Bank  v.  Lee,  99  Ala.  496, 19  L.  R.  A.  706, 12  South. 
573,  where  pledgee  of  a  factor  was  held  to  take  only  such  interest  as 
factor  had;  National  Exch.  Bank  v.  Graniteville  Mfg.  Co.,  79  Ga.  28,  3 
S.  E.  414,  Lallande  v.  His  Creditors,  42  La.  Ann.  711,  7  South.  896,  and 
Holton  V.  Hubbard,  49  La.  Ann.  737,  22  South.  346,  all  reaffirming  rule; 
Read  v.  Cumberland  Tel.  &  Tel.  Co.,  93  Tenn.  489,  27  S.  W.  662,  holding 
agent  having  authority  to  sell  shares  of  stock  has  no  power  to  pledge 
same. 

Agent's  power  to  use  principal's  property  to  pay  own  debt.    Note, 
14  L.  R.  A.  235. 

Factors  cannot,  under  Missouri  statute,  pledge  principal's  goods  by 
transfer  of  bills  of  lading  without  indorsement. 

Approved  in  Commercial  Bank  v.  Hurt,  99  Ala.  140,  42  Am.  St.  Rep. 
45,  19  L.  R.  A.  704,  12  South.  57l,  discussing  Alabama  statute  relat- 
ing to  same  subject;  Holton  v.  Hubbard,  49  La.  Ann.  738,  22  South. 
347,  holding  similarly  of  Louisiana  statute. 

Appellate  court  will  award  Judgment  on  special  finding  of  lower  court, 
without  ordering  new  trial 

Approved  in  Churchill  v.  Buck,  102  Fed.  44,  42  C.  C.  A.  148,  holding 
where  facts  found  by  trial  court  do  not  support  judgment  for  plaintiff 
on  reversal,  judgment  for  defendant  instead  of  new  trial  will  be  di- 
rected; Cleveland  Rolling-Mill  v.  Rhodes,  121  U.  S.  264,  30  L.  Ed.  923, 
7  Sup.  Ct.  887,  and  Seeberger  v.  Schweyer,  153  U.  S.  614,  38  L.  Ed.  841, 
14  Sup.  Ct.  882,  where  it  appearing  on  findings  plaintiff  could  not  main- 
tain his  action,  judgment  was  entered  for  defendant;  Metcalf  v. 
Watertown,  68  Fed.  864,  16  C.  C.  A.  37,  and  Rathbone  v.  Board  of 
Commrs.,  83  Fed.  132,  27  C.  C.  A.  477,  holding,  where  jury  has  been 
waived,  and  damages  recovered  are  a  liquidated  sumj  appellate  court, 
on  reversing  judgment  for  defendant,  will  not  direct  new  trial,  but 
Vill  enter  judgment  against  defendant. 

Distinguished  in  Saltonstall  v.  Bittwell,  150  U.  S.  420,  37  L.  Ed.  1129, 
14  Sup.  Ct.  170,  where,  under  findings,  appellate  court  was  unable  to 
direct  judgment  for  either  party. 

Right  of  principal  to  recover  property,  or  value  thereof,  pledged 
by  factor  or  agent  without  authority.    Note,  Ann.   Cas.   19130, 
1290,  1297,  1300. 

Miscellaneous.  Citeii  in  dissenting  opinion  in  Moore  v.  Hill,  38  Fed. 
341,  incidentally;  dissenting  opinion  in  Bowers  v.  Smith,  111  Mo.  79, 
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33  Am.  St.  Bep.  506,  16  L.  B.  A.  765,  20  S.  W.  lU,  and  Prioe  ▼.  Lnsb, 
10  Mont.  68,  9  L.  R.  A.  469,  24  Pac.  750,  not  in  point. 

120  V,  S.  41-46,  30  L.  Ed.  684,  7  Sup.  Ot.  395,  KEMAHA  OOX7NT7  v. 
FRANK. 

Oonnty  la  liable  on  precinct  bonds,  payable  by  special  tax  levied  upon 
precinct  property  by  county  commissioners. 

Approved  in  Clapp  v.  Otoe  County,  104  Fed.  479,  45  C.  C.  A.  579, 
holding  Yinder  Nebraska  statute  bonds  issued  by  county  commissioners 
at  instance  of  precinct  voters  are  obligation  o£  county. 

120  V.   S.   46^1,  30  L.  ^Ed.   557,  7   Slip.   Ot.   411,   UNITED  STATES  ▼. 
SYMOND& 

Secretary  cannot  reduce  navy  oncer's  pay  by  declaring  na  servtces 
to  be  shore  services. 

Approved  in  United  States  v.  Bishop,  120  U.  S.  51,  30  L.  Ed.  558, 
7  Sup.  Ct.  413,  and  United  States  v.  Bamette,  165  U.  S.  179,  41  L.  Ed. 
677,  17  Sup.  Ct.  288,  both  reaffirming  rule;  United  States  v.  Engard, 
196  U.  S.  515,  49  L.  Ed.  576,  25  Sup.  Ct.  322,  presuming  shore  duty 
temporary  and  ancillary  to  sea  duty,  right  to  sea  pay  unaffected; 
Glavey  v.  United  States,  182  U.  S.  605,  45  L.  Ed.  1252,  21  Sup.  Ct 
894,  holding  special  inspector  of  foreign  vessels  entitled  to  statutory 

pay  regardless  of  secretary's  prohibition. 

. 

Departmental  regnlations  have  force  of  laws  mile«  in  conflict  with 
acts  of  Congress. 

Approved  in  Myrick  v.  United  States,  219  Fed.  5,  134  C.  C.  A.  619, 
X>ostmaster-general  has  authority  to  make  postal  regulations  not  incon- 
sistent with  Postal  Act,  under  Rev.  Stats.,  §  161 ;  Henry  Gas  Co.  v. 
United  States,  191  Fed.  149,  111  C.  C.  A.  612,  enrollment  of  person 
as  citizen  of  Cherokee  Nation  within  time  required  by  statute  deter- 
mines right  of  such  citizen  to  allotment  and  Secretary  of  Interior  by 
delay  in  approving  selection  cannot  deprive  him  of  such  right;  United 
States  V.  Antikamnia  Chemical  Co.,  37  App.  D.  C.  351,  that  part  of 
regulation  of  executive  departments,  under  Food  and  Drug  Act,  naming 
derivatives  of  drugs  is  valid,  but  that  part  of  regulation  requirin|^ 
preparation  containing  derivative  of  enumerative  drugs  to  be  labeled 
so  as  to  show  proportion  of  derivative,  and  name  substance  from  which 
it  is  derived,  is  invalid;  Parryman  v.  Cunningham,  16  Okl.  103,  82  Pac. 
825,  holding  Land  Department's  findings  of  fact  concerning  title  to 
public  lands  binding  upon  courts;  Peters  v.  United  States,  2  Okl.  122, 
33  Pac.  1033,  as  to  perjury  committed  before  Land  Department  under 
rules  requiring  the  testimony  of  all  witnesses  to  contest  reduced  to 
writing;  Meads  v.  United  States,  81  Fed.  693,  26  C.  C.  A.  229,  where 
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.department  r^ulation  was  held  incapable  of  affecting  liability  of  officer 
on  his  bond;  Peters  v.  United  States,  2  Okl.  122,  33  Pac.  1033,  in 
interpreting  regulations  of  Interior  Department;  In  re  KoUock,  165 
U.  S.  536,  41  L.  Ed.  816,  17  Sup.  Ct.  448,  and  Wilkins  v.  United  States, 
96  Fed.  840,  37  C.  €.  A.  588,  as  authority  for  holding  executive  de- 
partments may  make  regulations  needful  to  operation  of  particular 
laws. 

Naval  officers  are  entitled  to  sea-service  pay  when  employed  on  vessel 
under  Navy  Department's  orders. 

Approved  in  United  States  v.  Bishop,  120  U.  S.  52,  30  L.  Ed.  569,  7 
Sup.  Ct.  413,  United  States  v.  Strong,  125  U.  S.  657,  31  L.  Ed.  824, 
8  Sup.  Ct.  1022,  and  Johnson  v.  Sayre,  158  U.  S.  116,  39  L.  Ed.  917,  15 
Sup.  Ct.  776,  all  holding  service  on  a  receiving  ship  to  be  "'sea  service" ; 
United  States  v.  Bamette,  165  U.  S.  178,  41  L.  Ed.  677, 17  Sup.  Ct.  288, 
holding  offiftr  serving  on  a  vessel  which  is  for  greater  part  of  time 
attached  to  wharf  entitled  to  "sea  pay.'* 

120  V.   8.   51-52,   30  It.   Ed.  668,  7   Sup.   Ot.  413,  T7NITED   STATES  ▼. 
BISHOP. 

Naval  officer  serving  on  training  ship  is  entitled  to  ''sea  pay.'' 
Approved  in  United  States  v.  Bamette,  165  U.  S.  178,  41  L.  Ed.  677, 
17  Sup.  Ct.  288,  where  holding  is  reaffirmed. 

120  V.  S.  62-69,  30  L.  Ed.  669,  7  Sup.  Ot.  413,  UNITED  STATES  V.PHII.- 
BBIOK. 

Secretary  of  Navy  could  order  allowances  for  qoarteiSi  etc.,  to  officers 
on  shore  duty. 

Cited  in  United  States  v.  Allen,  123  U.  S.  347,  81  L.  Ed.  148,  8  Sup. 
Ct.  163,  and  United  States  v.  Green,  138  U.  S.  297,  34  L.  Ed.  961,  11 
Sup.  Ct.  300,  where  reasons  for  holding  are  further  discussed. 

Oontemporary  constniction  put  npon  statute  by  executive  officers  is  en- 
titled to  great  weigbt. 

Approved  in  McMichael  v.  Murphy,  197  U.  S.  313,  49  L.  Ed.  770,  25 
Sup.  Ct.  460,  following  settled  construction  of  Land  Department  and 
holding  uncanceled  homestead  entry  by  disqualified  person  prevents 
initiation  of  homestead's  rights  of  another;  United  States  v.  Finnell, 
185  U.  S.  244,  46  L.  Ed.  893,  22  Sup.  Ct.  636,  holding,  in  accordance 
with  practice  of  Treasury  Department,  that  services  rendered  by  court 
clerk  in  judge's  absence  were  valid  since  court  was  always  open; 
Hawley  v.  Diller,  178  U.  S.  488,  44  L.  Ed.  1162,  20  Sup.  Ct.  990,  holding 
that  view  of  Interior  Department  that  holders  under  pre-emption  laws 
before  patent  issued  were  not  bona  fide  purchasers  should  be  followed; 
Findley  v.  United  States,  225  Fed.  350,  construction  placed  on  statute 
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by  executive  department  and  followed  for  many  years  should  not  be 
overruled  except  for  cogent  reasons,  and  Department  of  Commerce 
and  Labor  has  no  authority  to  remit  and  mitigate  fines,  penalties  and 
forfeitures  except  as  limited  in  practice  under  Rev.  Stats.,  §5294,  to 
fines,  penalties  and  forfeitures  prescribed  in  title  52;  First  Nat.  Bank 
V.  United  States,  206  Fed.  379,  46  L.  R.  A.  (N.  S.)  1139,  124  C.  C.  A. 
256,  contemporaneous  construction  of  act  of  Congress  by  executive 
officers  is  entitled  to  great  weight,  and  collection  by  bank  of  sight  draft 
for  purchase  price  of  interstate  shipment  of  liquor  does  not  subject 
bank  to  fine  under  section  239  of  Penal  Code;  McFadden  v.  Mountain 
View  Min.  &  Mill.  Co.,  97  Fed.  677,  38  C.  C.  A.  354,  holding  in  accord- 
ance with  understanding  of  Land  Department  that  act  of  1892,  open- 
ing Colville  reservation,  did  not  of  itself  authorize  settlement;  Copper 
Queen  Consol.  Min.  Co.  v.  Territorial  Board  of  Equalization,  9  Ariz. 
398,  84  Pac.  517,  Supreme  Court  will  take  judicial  notice  of  long- 
continued  practical  construction  given  by  territorial  board  of  equaliza- 
tion to  statutes  governing  its  action ;  Avery  v.  Pima  Co.,  7  Ariz.  32,  60 
Pac.  703,  following  construction  of  Department  of  Justice  upon  statute 
relative  to  care  of  United  States  criminals;  Henry  v.  State,  87  Miss. 
59,  39  South.  872,  denying  Governor  right  to  sue  in  name  of  State; 
Pitts  V.  Logan  County,  3  Okl.  740,  41  Pac.  591,  declaring  void  legislative 
act  r^ulating  fees  of  clerks  of  District  Courts ;  United  States  v.  Hill, 
120  U.  S.  183,  50  L.  Ed.  632,  7  Sup.  Ct.  517,  United  States  v.  Johnston, 
124  U.  S.  253,  31  L.  Ed.  396,  8  Sup.  Ct.  455,  United  States  v.  Jones, 
31  Fed.  727,  Rand  v.  United  States,  38  Fed.  667,  Ex  parte  McCabe, 
46  Fed.  378,  12  L.  R.  A,  698,  and  Pitts  v.  Logan  Co.,  3  Okl.  741,  41  Pac. 
591,  all  following  rule ;  Robertson  v.  Downing,  127  U.  S.  613,  32  L.  Ed. 
271,  8  Sup.  Ct.  1331,  holding  a  departmental  regulation  which  has  been 
acquiesced  in  for  many  years,  and  under  which  rights  of  parties  have 
been  determined,  should  not  be  disregarded  without  most  cogent  rea- 
sons; United  States  v.  Healey,  160  U.  S.  141,  40  L.  Ed.  371,  16  Sup.  Ct. 
249,  Northern  Pac.  R.  Co.  v.  United  States,  36  Fed.  285,  United  States 
V.  Union  Pac.  Ry.  Co.,  37  Fed.  556,  Northern  Pac.  R.  R.  Co.  v.  Barnes, 
2  N.  D.  383,  51  N.  W.  410,  and  Hewitt  v.  Schultz,  7  N.  D.  611,  76 
N.  W.  233,  construing  statutes  relating  to  grants  of  land  in  aid  of 
railroads;  dissenting  opinion  in  Bates  etc.  Co.  v.  Payne,  194  U.  S.  Ill, 
48  L.  Ed.  896,  24  Sup.  Ct.  595,  majority  refusing  to  review  Postmaster^ 
Generars  discretion  refusing  to  transmit  periodical  .known  as  "Masters 
in  Music"  as  second-class  mail;  dissenting  opinion  in  Houghton  v. 
Payne,  194  U.  S.  103,  48  L.  Ed.  892,  24  Sup.  Ct.  590,  majority  holding 
contemporaneous  construction  an  aid  only  when  language  of  statute 
ambiguous;  dissenting  opinion  in  McDaid  v.  Territory,  1  OkL  112,  30 
Pac.  444,  majority  denying  right  of  appeal  from  decision  of  town-site 
trustees,  although  allowed  by  secretary. 
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Distinguished  in  Fairbank  v.  United  States,  181  U.  S.  308,  309,  45 
If.  Ed.  873,  21  Sup.  Ct.  659,  holding  where  meaning  is  clear^  contem- 
porary executive  conslmction  not  consulted. 

120  V.  8.  60-63,  30  la.  Ed.  561,  7  Slip.  Ot.  367,  T7NITED  STATES  ▼.  BOCK- 
WELL. 

Act  of  March  3,  1883,  relatlxig  to  longevity  pay  of  naval  oi&cers,  con- 
strued. 

Approved  in  Barton  v.  United  States,  129  U.  S.  251,  32  L.  Ed.  664, 
9  Sup.  Ct.  286,  holding  act  of  1883  deals  with  credit  for  length  of 
service  and  additional  pay  which  arises  therefrom,  and  not  with  mat- 
ter of  r^ular  salary;  United  States  v.  Alger,  151  U.  S.  364,  38  Ji.  Ed. 
194,  14  Sup.  Ct.  347,  holding  a  naval  officer  who  resigns  one  office  the 
day  before  his  appointment  to  a  higher  one  is  entitled  to  longevity 
pay  as  of  the  lowest  grade,  having  gradi^ated  pay  held  by  him  since 
he  originally  entered  the  service;  United  States  v.  Green,  138  U.  S. 
'296,  34  L.  Ed.  961,  U  Sup.  Ct.  300,  reaffiuming  rule.      . 

120  V.  8.  6^68,  30  L.  Ed.  663,  7  Sup.  Ot.  405,  ST.  TAMMANT  WATEB 
WOBKS  00.  V.  NEW  OBLEANS  WATEB  WOBSB. 

T^ulHlana  constitutional  provision  withdrawing  exdusive  charter  privi- 
leges impairs  contracts. 

Approved  in  Detroit  v.  Detroit  Citizens'  Street  R.  R.  Co.,  184  U.  S. 
382,  46  L.  Ed.  606,  22  Sup.  Ct.  416,  holding  that  contract  made  between 
city  and  street  railway  corporation,  under  legislative  authority,  was 
valid  contract  which  city  could  not  validate  by  raising  stipulated 
fares;  Madera  Waterworks  v.  City  of  Madera,  185  Fed.  283,  franchise 
of  water  company  is  not  exclusive  under  provision  of  California  Con- 
stitution, and  its  rights  are  not  violated  by  construction  and  operation 
of  competing  works  by  city;  Mercantile  Trust  &  Deposit  Co.  v.  Colum- 
bus Water  Works  Co.,  130  Fed.  184,  restraining  city  from  constructing 
competing  water  system;  Columbia  Ave.  Sav.  Fund  etc.  Co.  v.  Dawson, 
130  Fed.  173,  enjoining  city  from  issuing  bonds  for  construction  of 
competing  system  of  waterworks;  Boise  City  Artesian  Hot  etc.  Cold 
Water  Co.  v.  Boise  City,  123  Fed.  235,  59  C.  C.  A.  236,  holding  per- 
mission to  lay  pipes  for  no  fixed  period  was  mere  license  revocable 
by  city;  Mercantile  Trust  etc.  Co.  v.  Collins  Park  etc.  R.  Co.,  99  Fed. 
819,  holding  suit  to  enjoin  city  ordinance  granting  railway  franchise, 
which  has  force  of  State  law  within  contract  'clause  of  Constitution, 
on  ground  that  it  impairs  prior  contract  involves  Federal  question; 
City  of  Gadsden  v.  Mitchell,  145  Ala.  157,  117  Am.  St.  Rep.  20,  6 
L.  R.  A.  (N.  S.)  781,  40  South.  558,  contract  of  city  granting  franchise 
for  constructing  and  operating  waterworks  is  exercise  of  business 
power^  and  not  delegation  of  governmental  function;  May  ▼.  City  of 
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Gothenburg,  88  Neb.  775,  130  N.  W.  567,  holding  legislature  has  not 
authorized  cities  and  villages  of  less  than  five  thousand  to  grant  exclu- 
sive franchises  to  telephone  companies,  and  refusing  to  enjoin  city  from 
granting  franchise  to  other  companies;  City  of  Manitowoc  v.  Mani- 
towoc &  Northern  Traction  Co.,  145  Wis.  27,  140  Am.  St.  Rep.  1056,  129 
N.  W.  930,  holding  contract  between  city  and  interurban  line  fixing 
fare  between  cities  at  ten  cents  remains  in  force  until  rate  is  changed 
by  legislature,  or  declared  unreasonable  by  railroad  commission;  New 
Orleans  Water  Works  v.  New  Orleans,  164  U.  S.  475,  478,  480,  481,  41 
L.  Ed.  522,  523,  17  Sup.  Ct.  163,  164,  165,  where  legislatures  have  dele- 
gated to  municipal  assemblies  power  of  enacting  ordinances  relating 
to  local  matters,  such  ordinances  have  force  of  legislative  acts;  Walla 
Walla  V.  Walla  Walla  Water  Co.,  172  U.  S.  9,  43  L.  Ed.  845,  19  Sup. 
Ct.  81,  Africa  v.  Board  of  Mayor  etc.  of  Knoxville,  70  Fed.  734,  and 
Iron  Mountain  R.  Co.  v.  Memphis,  96  Fed.  129,  37  C.  C.  A.  410,  all  to 
effect  that  grant  of  a  public  franchise,  in  consideration  of  performance 
of  a  public  service,  after  performance  by  grantee,  constitutes  a  con- 
tract; Danville  v.  Danville  Water  Co.,  178  111.  317,  53  N.  E.  125,  ma- 
jority holding  city  had  right  to  change  rate  to  be  paid  for  furnishing 
water,  although  by  ordinance  it  had  agreed  to  pay  certain  rate  for 
fixed  period;  dissenting  opinion  in  Fergus  Falls  v.  Fergus  Falls  Water 
Co.,  72  Fed.  877,  880,  19  C.  C.  A.  212,  majority  holding  as  to  neces- 
sary allegation  to  confer  jurisdiction  on  Federal  court,  where  law  is 
alleged  to  impair  obligation  of  contract;  also  on  same  subject  is  New 
Orleans  Water  Works  v.  Louisiana  Sugar  Refin.  Co.,  125  U.  S.  32,  31 
L.  Ed.  612,  8  Sup.  Ct.  749,  where  it  did  not  appear  that  a  Federal 
question  was  raised  by  the  appeal;  Columbus  Waterworks  Co.  v.  Colum- 
bus, 48  Kan.  102,  15'  L.  R.  A.  S56,  28  Pac.  1098,  holding  a  city  may  be 
compelled  to  perform  its  contract,  although  contract  entered  into  was 
ultra  vires;  dissenting  opinion  in  Freeport  Water  Co.  v.  Freeport,  180 
U.  S.  608,  45  L.  Ed.  692,  21  Sup.  Ct.  501,  majority  holding  that  mu- 
nicipalities may  alter  exclusive  water  rates  unless  positive  contract 
with  corporation  prevents. 

Distinguished  in  Water,  Light  &  Gas  Co.  v.  City  of  Hutchinson, 
144  Fed.  264,  denying  second-class  city's  power  to  grant  exclusive 
rights  to  use  streets  for  supplying  gas;  Tillamook  Water  Co.  v.  Tilla- 
mook City,  139  Fed.  406,  holding  charter  privileges  not  violated  by  con- 
struction of  competing  municipal  water  plant;  Knoxville  v.  Knoxville 
Waterworks  Co.,  107  Tenn.  679,  64  S.  W.  1083,  holding  agreement  under 
act  conferring  power  to  fix  water  rates  but  not  to  interfere  with  police 
power,  not  a  contract  violated  by  change  of  rates ;  Clarksburg  Electric 
Light  Co.  v.  Clarksburg,  47  W.  Va.  745,  35  S.  E.  996,  holding  that 
grant  of  exclusive  franchise  to  lighting  corporation  by  city  without 
charter  or  statutory  authority  was  not  binding,  hence  not  impaired 
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by  conflicting  grant;  Pearsall  v.  Great  Northern  Ry.  Co.,  161  U.  S. 
663,  40  L.  Ed.  844,  16  Sup.  Ct.  709,  where  rights  granted  in  general 
manner  in  charter  had  not  been  executed  when  same  were  revoked; 
Grand  Rapids  Electric  Light  etc.  Co.  v.  Grand  Rapids  Edison  Electric 
Light  etc.  Co.,  33  Fed.  669,  where  grant  by  a  city  of  exclusive  use  of  its 
streets  for  wires  and  poles  for  elecj;ric  lights  was  held  ultra  vires; 
Stein  V.  Bienville  Water  Supply  Co.,  141  U.  S.  77,  78,  85  L.  Ed.  626,  627, 
11  Sup.  Ct.  895,  896;  Rockland  Water  Co.  v.  Camden  etc.  Water  Co., 
80  Me.  568,  1  L.  R.  A.  396,  15  Atl.  790,  and  Syracuse  Water  Co.  v, 
Syracuse,  116  N.  Y.  174,  5  L.  R.  A,  549,  22  N.  E.  382,  where  franchise 
granting  right  to  supply  water  did  not  give  exclusive  right;  Allen  v. 
Forrest,  8  Wash.  704,  24  L.  R.  A.  608,  36  Pac.  972,  holding  right 
granted  by  State  to  improver  of  tide-lands  to  become  preferred  pur- 
chaser of  same  is  revocable  at  will. 

Constitutionality  of  statutes  granting  exclusive  rights   or  privi- 
leges.   Note,^  1  Ann.  Gas.  848. 

Impairment  of  ordinance  granting  privilege  as  impairment  of  con- 
tract obligation.    Note,  3  Ann.  Gas.  88,  90. 

Bight  to  lay  iRlpes  in  pablic  streets*  is  franchise  which  may  be  granted 
to  persons  or  corporationa. 

Approved  in  Los  Angeles  v.  Los  Angeles  City  Water  Co.,  177  U.  S. 
575,  44  L.  Ed.  894,  20  Sup.  Ct.  742,  holding  that  contract  for  care  and 
maintenance  of  waterworks  was  valid  as  franchise,  which  might  be 
granted  or  assigned  to  a  corporation;  Indianapolis  etc.  R.  R.  Co.  v. 
Citizens'  etc.  R.  R.  Co.,  127  Ind.  389,  8  L.  R.  A.  547,  24  N.  E.  1061, 
holding  a  city  may  grant  exclusive  right  to  a  street  railway  company 
to  occupy  its  streets. 

Privilege  of  using  streets  as  contract  within  provision  against  im- 
pairing obligation.    Note,  50  L.  H.  A.  145. 

Establishment  and  regulation  of  municipal  water  supply.    Note, 
61  L.  R.  A.  84. 
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Legislature  may  grade  cities  with  reference  to  number  of  peremptory 
challenges  in  criminal  cases. 

Approved  in  Ocampo  v.  United  States,  234  U.  S.  99,  58  L.  Ed.  1235, 
34  Sup.  Ct.  712,  act  612  of  Philippine  Commission  denying  inhabi- 
tants of  Manila  right  to  preliminary  examination  which  is  accorded 
to  other  people  of  islands  is  not  invalid,  as  territorial  uniformity  is  not 
required  by  guaranty  of  due  process  of  law;  Graham  v.  West  Virginia, 
224  U.  S.  630,  56  L.  Ed.  923,  32  Sup.  Ct.  583,  70  W.  Va.  803,  proceeding 
by  information  to  ascertain  identity  of  convicted  criminal  with  one  pre- 
viously convicted  does  not  deny  due  process  of  law,  even  if  other  persons 
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accused  of  crime  are  proceeded  against  by  indictment;  Field  v.  Barber 
Asphalt  -Paving  Co.,  194  U.  S.  622,  48  L.  Ed.  1153,  24  Sup.  Ct.  284, 
sustaining  statute  although  nonresident  alone  not  given  right  to  protest 
against  public  improvement;  Connolly  v.  Union  Sewer  Pipe  Co.,  184 
U.  S.  559,  46  L.  Ed.  690,  22  Sup.  Ct.  439,  holding  statute  providing  for 
punishment  of  certain  combinations  and  exempting  from  its  operation 
agricultural  producers  and  livestock  raisers  an  unconstitutional  dis- 
crimination; Raich  V.  Truax,  219  Fed.  282,  act  of  Arizona  requiring 
employer  having  more  than  five  workers  to  employ  not  less  than  eighty 
per  cent  qualified  electors  or  native-bom  citizens  denies  equal  protec- 
tion of  laws  to  aliens;  Davis  v.  Berry,  216  Fed.  418,  act  providing  for 
performance  of  operation  of  vasectomy  on  criminals  twice  convicted 
of  felony  on  order  of  State  board  of  parole  after  private  hearing  and 
of  which  prisoner  is  not  advised  until  ordered  to  submit  to  operation, 
is  invalid;  Dolley  v.  Abilene  Nat.  Bank,  179  Fed.  464,  32  L.  R.  A. 
(N.  S).  1065,  102  C.  C.  A.  607,  bank  depositors'  guaranty  act  of  Kansas 
authorizing  banks  to  create  fund  to  secure  depositors  against  loss  in 
case  of  insolvency  is  not  void  as  denying  national  banks  within  State 
equal  protection  of  law;  Larabee  v.  Dolley,  175  Fed.  396,  bank  guar- 
anty law  of  Kansas,  by  creating  State  banks  authorized  to  advertise 
that  deposits  are  guaranteed,  which  has  effect  of  withdrawing  deposits 
from  national  banks,  is  void;  Globe  Elevator  Co.  v.  Andrew,  144  Fed. 
879,  holding  statute  providing  for  inspection  and  grading  of  grain 
at  Superior  only,  not  unconstitutional  as  denying  equal  protection  of 
law;  Union  County  Nat.  Bank  v.  Ozan  Lumber  Co.,  127  Fed.  211, 
holding  unconstitutional  Arkansas  act  of  April  23,  1891,  requiring  notes 
taken  in  payment  for  patents  to  follow  printed  form  stating  con- 
sideration, excepting  merchants  dealing  in  patent  things;  Mexican 
Nat.  R.  Co.  V.  Jackson,  118  Fed.  552,  55  C.  C.  A.  315,  upholding  act 
regulating  rights  and  liabilities  of  railway  operators  and  operatives 
in  case  of  injury  of  latter;  Hawkins  v.  Roberts,  122  Ala.  148,  27  South. 
332,  upholding  Alabama  act  abolishing  court  of  county  commissioners 
for  Jefferson  county;  State  v.  St.  Louis  etc.  R.  Co.,  92  Ark.  78,  122 
S.  W.  629,  statute  imposing  penalty  upon  railroad  and  their  station 
agents  for  failure  to  provide  waiting-rooms  with  wholesome  drinking 
water,  and  fixing  more  onerous  penalty  on  railroad  than  on  agent,  is 
valid;  In  re  Cook,  13  Cal.  App.  401,  110  Pac.  354,  invalidity  of  Penal 
Code,  §  105,  making  it  crime  to  escape  from  prison,  doed  not  affect 
validity  of  section  106,  making  it  crime  to  attempt  to  escape;  In  re 
Finley,  1  Cal.  App.  210,  81  Pac.  1046,  sustaining  act  providing  for 
death  penalty  in  cases  of  assault  with  deadly  weapons  by  life  convicts; 
Gray  v.  McLendon,  134  Ga.  243,  67  S.  E.  868,  act  providing  for  suspen- 
sion of  railroad  commissioner  by  Governor,  and  removal  by  majority 
of  House  and  Senate,  is  not  special  law,  and  is  valid;  Price  v.  City  of 
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El^n,  257  111.  67,  100  N.  E.  136,  local  improvement  act  treating  all 
persons  alike  under  same  circumstances  did  not  deprive  contractor  of 
property  without  just  compensation;  Vandalia  R.  Co.  v.  Stilwell,  181 
Ind.  278,  Ann.  Oa«.  1916D,  268,  104  N.  E.  293,  5  N.  C.  C.  A.  491,  Em- 
ployers' Liability  Act  is  not  invalid  as  denying  equal  protection  of  laws 
because  it  applies  only  to  employers  of  five  or  more  persons;  Carr  v. 
State,  176  Ind.  259,  32  L.  R.  A.  (N.  S.)  1190,  93  N.  E.  1077,  act  repeal- 
ing act  making  it  unlawful  to  play  baseball  on  Sunday  is  valid,  as 
within  power  of  legislature  to  withdraw  class  from  inhibition  of  Sun- 
day labor;  Smith  v.  Stephens,  173  Ind.  573,  30  L.  R.  A.  (N.  S.)  704,  91 
N.  E.  170,  holding  deduction  of  assessed  value  of  realty  owned  by.  bank 
from  capital  stock,  where  amount  invested  was  greater  than  assessed 
value,  did  not  violate  equality  clause  of  Constitution;  Bedford  Quarries 
Co.  V.  Bough,  168  Ind.  683,  14  L.  R.  A.  (N.  S.)  418.  84  N.  E.  633, 
act  providing  that  railroad  or  other  corporation  shall  be  liable  for 
injuries  suffered  by  servant  as  result  of  negligence  of  person  in  ser- 
vice of  such  corporation,  in  so  far  as  it  applies  to  other  corporations, 
violates  Fourteenth  Amendment  by  imposing  upon  corporate  employers 
burdens  not  imposed  on  individuals  and  partnerships;  State  v.  Rich- 
creek,  167  Ind.  226,  119  Am.  St.  Rep.  491,  10  Ann.  OaB.  899,  5  L.  R.  A. 
(N.  S.)  874,  77  N.  E.  1087,  provisions  of  act  of  1906  declaring  that 
real  estate,  bank  furniture  and  fixtures  shall  not  constitute  more  than 
one-third  of  value  of  capital  of  bank  is  valid;  Parks  v.  State,  169  Ind. 
225,  64  N.  E.  867-869,  holding  act  of  1901,  making  unlawful  practice 
of  medicine  without  license,  not  in  contravention  of  Fourteenth  Amend- 
ment; State  V.  Smith,  158  Ind.  566,  63  N.  E.  30,  holding  act  providing 
for  deduction  from  taxable  value  of  land  of  mortgage  indebtedness 
thereon  not  unconstitutional  as  unequal  taxation;  Hubbell  v.  Higgins, 
148  Iowa,  40,  Ann.  Oaa.  1912B,  822,  126  N.  W.  916,  act  providing  for 
inspection  of  hotels  and  classifying  as  hotels  places  having  ten  or  more 
sleeping-rooms  for  guests'  acconunodation  is  valid;  McGuire  v.  Chicago 
etc.  R.  Co.,  131  Iowa,  361,  33  L.  R.  A.  (N.  S.)  706,  108  N.  W.  906,  act 
making  railroad  liable  for  injuries  to  servant  caused  by  negligence  of 
fellow-servant,  regardless  of  contract  of  indemnity  entered  into  prior 
to  injury,  operating  equally  on  all  railroads,  is  vaid;  Postal  Telegraph 
Cable  Co.  v.  City  of  Newport,  160  Ky.  250,  169  S.  W.  702,  where  tele- 
graph company  was  granted  license  to  use  streets  upon  payment  of 
license  fee  of  one  hundred  dollars  per  year,  it  was  not  entitled  to 
exemption  from  payment  on  ground  that  other  companies  were  au- 
thorized to  use  streets  on  less  onerous  terms;  Owen  County  Burley 
Tobacco  Society  v.  Brumback,  128  Ky.  149,  107  S.  W.  714,  act  of  1906, 
legalizing  pooling  of  tobacco  and  other  farm  products  for  purpose  of 
obtaining  higher  price  in  selling,  is  valid;  Dirkin  v.  Great  Northern 
Paper  Co.,  UO  Me.  386,  Ann.  Gas.  1914D,  896,  86  Atl.  326,  act  of  1909, 
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providing  that  master  shall  be  liable  to  servant  for  injuries  from  de- 
fects in  ways,  works  and  machinery  connected  with  business,  is  valid, 
though  not  applying  to  farm  laborers,  domestic  servants  or  persons 
engaged  in  logging;  State  v.  Leavitt,  105  Me.  83,  26  L.  R.  A.  (N.  S.) 
799,  72  Atl.  878,  act  forbidding  taking  of  clams  from  shores  or  flats  of 
Scarboro  from  April  1st  until  October  1st  by  any  person  except  resi- 
dents of  town  or  hotel-keepers  within  town  for  use  in  hotels  is  valid; 
Griswell  v.  State,  126  Md.  109,  94  Atl.  650,  act  requiring  barber  to  file 
affidavit  setting  forth  name,  place  of  business,  postofifice  address,  and 
to  pay  one  dollar  for  certificate,  is  valid;  Clark  v.  Harford  Agricultural 
etc.  Assn.,  118  Md.  620,  85  Atl.  507,  act  of  1912,  providing  for  licensing 
and  regulation  of  horse-racing,  was  not  invalid  as  creating  arbitrary 
or  unreasonable  classification;  State  v.  Farmers'  etc.  Sav.  Bank,  114 
Minn.  Ill,  130  N.  W.  449,  act  requiring  savings  banks  to  pay  registry 
mortgage  tax  upon  mortgages  owned  by  them,  without  exempting  such 
mortgages  from  taxation  otherwise,  is  valid;  State  v.  Brodnax,  228  Mo. 
44, 137  Am.  St.  Rep.  613, 128  S.  W.  182,  stamp  act  imposing  stamp  tax  on 
purchases  and  sales  of  stock  and  bonds  at  exchanges  where  purchase 
price  is  not  paid  at  time  or  goods  delivered  embraces  every  class  of 
persons  engaged  in  such  business,  and  is  valid;  E.  R.  Darlington  Lum- 
ber Co.  V.  Missouri  Pac.  Ry.  Co.,  216  Mo.  676,  116  S.  W.  535,  if  sec- 
tion 5  of  Demurrage  Act  be  construed  to  give  seventy-two  hours'  free 
time  to  unload  merely  because  car  capacity  was  sixty  thousand  pounds 
or  more,  without  reference  to  weight  of  load  it  contained,  it  would 
violate  both  State  and  Federal  Constitutions  as  depriving  railroad  of 
property  right  to  use  cars ;  State  v.  Tower,  185  Mo.  95,  68  L.  R.  A,  402, 
84  S.  W.  13,  sustaining  act  making  emission  of  dense  smoke  in  cities  of 
more  than  one  hundred  thousand  population  a  nuisance;  State  v.  Pre- 
ferred Tontine  Mercantile  Co.,  184  Mo.  186,  82  S.  W.  1081,  sustaining 
act  regulating  businesses  such  as  the  "Preferred  Tontine  Mercantile 
Company;  Andrus  v.  Fidelity.  Mut.  Life  Ins.  Assn.,  168  Mo.  163,  67 
S.  W.  585,  holding  Missouri  practice  allowing  plaintiff  suing  on  insur- 
ance policy  to  prove  without  alleging  waiver  of  conditions  not  against 
Fourteenth  Amendment,  preventing  discrimination;  Norris  v.  City  of 
Lincoln,  93  Neb.  662,  Ann.  Oaa.  1914B,  1194,  142  N.  W.  116,  imposition 
of  tax  upon  persons  lending  money  upon  chattel  security  different  from 
that  imposed  upon  banks  and  others  lending  upon  real  estate  is  valid; 
Delaware  etc.  R.  Co.  v.  Board  of  Public  Utility  Commrs.,  83  N.  J.  L. 
217,  84  Atl.  704,  order  of  Public  Utility  Commission  requiring  railroads 
supplying  drinking  water  on  trains  to  furnish  passengers  with  sanitary 
drinking  cups  is  valid;  State  v.  Lang,  75  N.  J.  L.  4,  66  Atl.  944,  person 
indicted  by  grand  jury,  two  members  of  which  were  disqualified  by 
age,  was  not  denied  equal  protection  of  law  because  he  was  not  af- 
forded opportunity  to  challenge  such  jurors  under  law  not  allowing 
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exception  to  jury  on  such  ground  after  he  was  sworn ;  Meehan  v.  Board 
of  Excise  Commrs.,  73  N.  J.  L.  388,  64  Atl.  691,  legislation  classifying 
licenses  for  sale  of  intoxicating  liquors  by  retail  is  valid;  Smith  v. 
Western  Pac.  By.  Co.,  203  N.  Y.  506,  Ann.  Gas.  1913B,  264,  40  L.  R.  A. 
(N.  S.)  137,  96  N.  E.  1108,  Code  of  Civil  Procedure,  providing  for 
separate  trials  of  separate  issues  at  different  times  be'fore  different 
juries,  does  not  destroy  sight  of  trial  by  jury,  but  only  prescribes 
method  of  such  trial,  and  is  valid;  Ives  v.  South  Buffalo  By.  Co.,  201 
N.  Y.  300,  Ann.  Gas.  1912B,  156,  34  L.  R.  A.  (N.  S.)  162,  94  N.  E.  442, 
1  N.  C.  C.  A.  539,  Workmen's  Compensation  Act,  imposing  absolute 
liability  ui)on  employer  in  certain  designated  occupations  for  injury 
not  due  to  fault  of  workmen,  independent  of  n^ligence  of  employer, 
is  invalid;  People  v.  Mensching,  187  N.  Y.  17,  10  Ann.  Gas.  101,  10 
L.  R.  A.  (N.  S.)  625,  79  N.  E.  886,  law  imposing  tax  on  transfer  of 
stock  of  domestic  and  foreign  corporations  of  two  cents  "on  each  share 
of  one  hundred  dollars  of  face  value  or  fraction  thereof,"  measures  tax 
by  number  of  shares  regardless  of  value  and  is  invalid;  People  v. 
Reardon,  184  N.  Y.  445,  112  Am.  St.  Rep.  636,  77  N.  E.  974,  denying 
act  taxing  transfers  of  stock  in  domestic  and  foreign  corporation  ob- 
jectionable because  one  variety  of  property  only  taxed;  Russell  v. 
Esmeralda  County,  32  Nev.  315,  107  Pac.  892,  act  regulating  fees  of 
officers  in  State  and  providing  that  act  shall  not  apply  to  county 
wherein  total  vote  at  last  election  did  not  exceed  eight  hundred  is 
valid ;  State  v.  Hanlon,  77  Ohio  St.  33, 122  Am.  St.  Rep.  472,  13  L.  R.  A. 
(N.  S.)  539,  82  N.  E.  665,  act  requiring  license  for  fishing  in  waters 
of  Lake  Erie,  within  this  State,  is  valid;  Jones  v.  Union  County,  63  Or. 
575,  42  L.  R.  A.  (N.  S.)  1035,  127  Pac.  784,  act  giving  right  of  action 
against  county  for  injury  received  while  lawfully  traveling  on  county 
road,  construed  to  preclude  recovery  by  driver  of  traction  engine  not 
complying  with  requirements  of  code,  is  valid;  Ex  parte  Francis,  72 
Tex.  Cr.  321,  165  S.  W.  155,  upholding  act  providing  for  local  option 
vote  on  pool-halls;  Brown's  Conmiittee  v.  Western  State  Hospital,  110 
Va.  327,  66  S.  E.  50,  act  dealing  alike  in  r^ard  to  supi)ort  of  insane 
persons  committed  to  State  hospital  and  putting  them  all  in  same  class 
does  not  deny  equal  protection  of  law ;  Lawrence  v.  Rutland  R.  Co.,  80 
Vt.  385,  13  Ann.  Gas.  475,  15  L.  R.  A.  (N.  S.)  350,  67  Atl.  1095,  act 
requiring  mining,  quarrying,  manufacturii^  or  railroad  corporation  to 
pay  employees  each  week  is  not  invalid  as  to  railroad  because  it  does 
not  include  all  corporations;  State  v.  Derbyshire,  79  Wash.  239,  140 
Pac.  545;  act  relating  to  judicial  districts  and  not  to  counties  as  such 
does  not  violate  provisions  of  Constitution  guaranteeing  uniformity  of 
laws  for  county  and  township  government;  State  v.  McFarland,  60 
Wash.  103,  140  Am.  St.  Rep.  909,  110  Pac.  794,  laws  providing  for 
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inspection  of  hotels  and  dividing  them  into  elasses  according  to  number 
of  rooms  for  purpose  of  determining  fee  for  inspection  is  valid; 
State  V.  Fraternal  Knights,  36  Wash.  345,  77  Pac.  503,  holding  act 
requiring  only  subsequently  formed  fraternal  associations  to  adopt  cer- 
tain rates  not  unconstitutional;  Phipps  v.  Wisconsin  Cent.  Ry.  Co.,  133 
Wis.  158,  113  N.  W.  458,  statute  in  so  far  as  it  requires  examination  of 
former  employee  is  discriminatory  and  voidv  Foster  v.  Rowe,  128  Wis. 
336, 107  N.  W.  639,  sustaining  act  providing  for  commissioners  to  equalize 
valuations  between  different  municipalities  in  counties;  Pembina  Min. 
Co.  V.  Pennsylvania,  125  U.  S.  190,  31  L.  Ed.  654,  8  Sup.  Ct.  741,  hold- 
ing respective  States  may  impose  such  conditions  on  foreign  corpora- 
tions as  they  deem  proper,  as  condition  precedent  to  right  to  transact 
business  within  their  territory;  McPherson  v.  Blacker,  146  U.  S.  39, 
36  L.  Ed.  879,  13  Sup.  Ct.  12,  holding  Federal  Constitution  does  not 
guarantee  to  every  male  citizen  of  United  States  and  citizen  of  a  State 
who  has  attained  his  majority  the  right  to  vote  for  presidential 
electors;  Hopt  v.  Utah,  120  U.  S.  436,  30  L.  Ed.  710,  7  Sup.  Ct.  617, 
and  Spies  v.  Illinois,  123  U.  S.  168,  31  L.  Ed.  87,  8  Sup.  Ct.  25,  holding 
a  juror  not  necessarily  disqualified  because  he  has  formed  an  opinion 
based  on  newspaper  statements;  Thiede  v.  Utah,  159  U.  S.  516,  40 
L.  Ed.  241,  16  Sup.  Ct.  65,  holding  juror  not  subject  to  challenge  for 
cause  because  of  prejudice  against  business  in  which  defendant  is 
engaged;  Holden  v.  Hardy,  169  U.  S.  384,  42  L.  Ed.  788,  18  Sup.  Ct. 
385,  holding  statute  fixing  number  of  hours  which  shall  constitute  a 
day's  labor  valid  exercise  of  police  power  of  State;  Magoun  v.  Illinois 
Trust  etc.  Bank,  170  U.  S.  293,  42  L.  Ed.  1042,  18  Sup.  Ct.  598,  holding 
classification  for  purpose  of  taxation,  under  Illinois  inheritance  tax  law, 
valid  exercise  of  legislative  powers;  State  v.  Slover,  134  Mo.  613,  36 
S.  W.  52,  and  Chappell  etc.  Fertilizer  Co.  v.  Sulphilr  Mines  Co.,  172 
U.  S.  475,  43  L.  Ed.  521,  19  Sup.  Ct.  269,  reaffirmed,  holding  under 
similar  facts ;  Atchison  etc.  R.  R.  v.  Matthews,  174  U.  S.  105,  43  L.  Ed. 
913,  19  Sup.  Ct.  613,  where  statute  allowing  attorney's  fees  in  case  of 
recovery  of  damages  from  railroad  companies  for  loss  sustained  by 
fires,  caused  by  sparks  from  locomotives,  was  held  valid;  Brown  v. 
New  Jersey,  175  U.  S.  175,  44  L.  Ed.  121,  20  Sup.  Ct.  78,  where  act 
providing  for  less  number  of  challenges  in  case  of  "struck  jury"  than 
is  allowed  where  jury  is  drawn  in  regular  manner  was  held  valid; 
United  States  v.  Ronan,  33  Fed.  120,  where  statute  making  different 
regulations  for  selling  liquors  in  incorporated  towns  for  what  obtained 
in  unincorporated  was  held  valid;  Woolfolk  v.  State,  85  Gki.  90,  11 
S.  E.  820,  holding,  if  an  accused  is  tried  by  an  impartial  jury,  errors 
in  impaneling  same  will  not  necessarily  confer  right  to  new  trial; 
Taggart  v.  Claypool,  145  Ind.  597,  32  L.  B.  A.  588,  44  N.  E.  20,  sus- 
taining validity  of  statute  providing  for  annexation  of  territory  to 
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cities,  and  granting  right  of  appeal  to  resident  freeholders  only;  State 
V.  Broadbelt,  89  Md.  579,  73  Am.  St.  Bep.  206,  45  L.  R.  A.  436,  437, 
43  Atl.  773,  775,  holding  valid,  statute  providing  certain  sanitary 
regulations  for  dairymen;  Brown's  Case,  173  Mass.  499,  53  N.  E.  998, 
holding  State  statute  valid,  although  its  provisions  could  be  effective 
only  in  portions  of  State;  Sullivan  v.  Haug,  82  Mich.  554,  10  L.  R.  A. 
265,  46  N.  W.  797,  holding  valid,  statute  limiting  right  of  appeal  in 
certain  criminal  cases;  Messenger  v.  Teagan,  106  Mich.  658,  64  N.  W. 
501,  sustaining  validity  of  act  increasing  jurisdiction  of  justices  of  the 
peace,  in  cities  of  a  certain  class ;  State  v.  Frelinghuysen,  43  Minn.  266, 
45  N.  W.  432,  where  objections  to  questions  propounded  to  a  juror, 
relative  to  his  fitness  to  act  as  such,  were  held  properly  taken;  Ex 
parte  Swann,  96  Mo.  51,  9  S.  W.  11,  holding  local-option  law  valid; 
Territory,  v.  Roberts,  9  Mont.  14,  22  Pac.  133,  holding  the  erroneous 
exclusion  of  a  juror,  no  ground  for  new  trial,  if  impartial  jury  was 
secured ;  Broadf oot  v.  Fayetteville,  121  N.  C.  422,  61  Am.  St.  Rep.  671, 
39  L.  R.  A.  246,  28  S.  E.  516,  holding  valid,  a  statute  imposing  heavier 
penalty  on  resident  owners  of  stock  running  at  large  than  is  imposed 
on  nonresident  owners;  Caldwell  v.  Wilson,  121  N.  C.  461,  28  S.  E. 
559,  holding  all  trials  affecting  property  in  State  courts  need  not  be 
by  jury;  State  v.  Call,  121  N.  C.  647,  28  S.  E.  518,  sustaining  validity 
of  act  requiring  physicians  to  obtain  a  certificate  of  competency  before 
practicing  medicine  in  State;  Northern  Pac.  R.  R.  Co.  v.  Barnes,  2 
N.  D.  338,  51  N.  W.  393,  sustaining  validity  of  act  relating  to  taxation 
of  railroads;  Brown  v.  State,  62  N.  J.  L.  683,  42  Atl.  816,  legislature 
may  regulate  number  of  peremptory  challenges;  New  York  Life  Ins. 
Co.  V.  Harvey  Bloch,  12  Ohio  C.  C.  234,  holding  legislation  which  affects 
alike  all  persons  similarly  situated  is  not  within  the  Fourteenth 
Amendment  to  the  Federal  Constitution;  Wooten  v.  State,  99  Tenn. 
199,  41  S.  W.  815,  holding  court's  error  in  requiring  defendant  in  crim- 
inal case  to  challenge  a  disqualified  juror  peremptorily  not  necessarily 
sufficient  ground  for  new  trial;  Knoxville  etc.  R.  R.  Co.  v.  Harris,  99 
Tenn.  706,  43  S.  W.  120,  where  statute  classifying  railroads  for  purposes 
of  taxation  was  held  valid ;  Waters-Pierce  Oil  Co.  v.  State,  19  Tex.  Civ. 
App.  14,  44  S.  W.  942,  sustaining  validity  of  anti-trust  statute;  Bitten- 
haus  V.  Johnston,  92  Wis.  596,  32  L.  R.  A.  382,  66  N.  W.  806,  holding 
statute  regulating  the  catching  of  fish  not  invalid  because  it  makes 
different  regulations  for  different  waters;  People  v.  Havnor,  149  N.  Y. 
205,  52  Am.  St.  Rep.  714,  31  L.  R.  A.  693,  43  N.  E.  544,  sustaining 
validity  of  Sunday  barbering  act  (but  see  dissenting  opinion  in  149 
N.  Y.  209,  31  L.  R.  A.  694,  43  N.  E.  546) ;  Sturtevant  v.  Armsby  Co., 
66  N.  H.  559,  49  Am.  St*  Rep.  629,  23  Atl.  369,  discussing  the  pur- 
Xin— 48 
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poses  of  the  Fonrteentli  Amendment  to  the  Federal  Constitution;  Mar- 
chant  V.  Pennsylvania  R.  R.  Co.,  153  U.  S.  389,  38  L.  Ed  756,  14  Sup. 
Ct.  897,  incidentally,  construing  phrase  "due  process  of  law";  dissenting 
opinion  in  State  v.  Vandiver,  222  Mo.  264,  121  S.  W.  63,  majority  hold- 
ing act  prohibiting  issuance  of  license  to  foreign  insurance  company 
paying  salary  of  more  than  fifty  thousand  dollars  per  year  to  any 
person  valid. 

Distinguished  in  State  v.  Scampini,  77  Vt.  115,  59  Atl.  209,  holding 
act  permitting  sales  of  cider  and  native  wines  by  farmers  and  manufac- 
turers only  a  denial  of  the  equal  protection  of  the  law;  State  v.  Pen- 
noyer,  65  N.  H.  116,  5  L.  B.  A.  711,  18  Atl.  880,  where  statute  requiring 
physicians  to  obtain  a  license  before  practicing  in  State  was  held  void ; 
Gulf  etc.  Ry.  Co.  v.  Ellis,  165  U.  S.  155,  41  L.  Ed.  668,  17  Sup.  Ct.  256, 
where  statute  allowing  attorney's  fees  In  case  of  successful  prosecution 
of  claims  against  railroads  was  held  invalid. 

Fourteenth  Amendment  considered  with  relation  to  special  privi- 
leges, burdens  and  restrictions.  Note,  25  Am.  St.  Rep.  873,  884, 
887. 

Constitutional  equality  of  privileges,  immunities  and  protection. 
Note,  14  L.  B.  A.  583,  586. 

Bigbt  of  peremirtory  challenge  1b  not  right  to  select,  but  to  reject^ 
Juron. 

Approved  in  Pearce  v.  United  States,  192  Fed.  562,  113  C.  C.  A.  33, 
following  rule;  Howard  v.  Kentucky,  200  U.  S.  173,  50  L.  Ed.  425,  26 
Sup.  Ct.  189,  holding  accused  not  denied  protection  of  Fourteenth 
Amendment — State  court,  by  stipulation,  examining  juror  without 
accused's  presence  and  discharging  him;  Sawyer  v.  United  States,  202 
U.  S.  158,  50  L.  Ed.  976,  26  Sup.  Ct.  575,  holding  Federal  government  in 
North  Carolina  may  conditionally  challenge,  although  peremptory  chal- 
lenges unexhausted;  United  States  v.  Davis,  103  Fed.  467,  holding  dis- 
missal by  court  of  juror  on  ground  of  illness  no  infringement  upon  right 
of  peremptory  challenge  and  no  cause  for  new  trial;  Horton  v.  United 
States,  15  App.  D.  C.  319,  error  in  sustaining  challenge  for  cause  is  not 
reversible  error  where  peremptory  challenges  were  not  exhausted; 
National  Bank  v.  Schufelt,  5  Ind.  Ter.  33,  82  S.  W.  929,  error  in  over- 
ruling challenge  for  cause  is  not  ground  for  reversal,  though  it  compelled 
challenger  to  use  peremptory  challenge,  unless  objectionable  juror  was 
forced  upon  challenger  after  he  had  exhausted  his  peremptory  chal- 
lenges ;  People  v.  Farrell,  146  Mich.  287, 109  N.  W.  447,  statute  providing 
that  judgment  shall  not  be  reversed  for  imposition  of  penalty  in  excess 
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of  that  allowed  by  law,  but  held  valid  to  extent  of  lawful  penalty,  does 
not  apply  to  case  where  defendant  was  illegally  convicted  of  murder  in 
first  degree  after  he  had  been  acquitted  at  former  trial  of  all  offenses 
higher  than  manslaughter;  State  v.  Jones,  32  Mont.  450,  80  Pae.  1098, 
holding  no  exception  lies  to  court's  ruling  sustaining  challenge  for  im- 
plied bias;  Territory  v.  Padilla,  12  N.  M.  7,  71  Pac.  1085,  irregular  order 
as  to  exercise  of  peremptory  challenges  is  harmless  where  defendant 
did  not  use  all  peremptories ;  State  v.  McGorden,  49  Or.  264,  14  Ann. 
Gas.  130,  88  Pac.  308,  erroneous  overruling  of  challenge  for  cause  was 
harmless  where  defendant  was  not  compelled  to  accept  objectionable 
juror;  Stevens  v.  Union  R.  R.  Co.,  26  R.  I.  JL06,  66  L.  B.  A.  465,  58  Atl. 
498,  denying  allowance  of  peremptory  challenges  in  excess  of  statutory 
number  ground  for  reversal  where  prejudice  not  shown;  Knights  of 
Pythias  V.  Steele,  108  Tenn.  628,  69  S.  W.  337,  holding  refusal  by  court 
to  allow  peremptory  challenge  to  satisfactory  juror  after  challenges  ex- 
hausted not  error;  Southern  Ry.  Co.  v.  Edwards,  2  Tenn.  Civ.  128,  in 
order  to  predicate  error  upon  denial  of  right  to  peremptory  challenges, 
plaintiff  must  show  that  he  offered  to  exercise  right  of  peremptory  chal- 
lenge and  was  forced  to  accept  juror  whom  he  desired  to  challenge; 
Pointer  v.  United  States,  151  U.  S.  412,  S8  L.  Ed-  215,  14  Sup.  Ct.  416, 
holding  prisoner  on  trial  in  Federal  court  for  murder,  not  entitled  tor 
right  to  have  government  make  its  peremptory  challenges  first;  O'Neil 
V.  Lake  Superior  Iron  Co.,  67  Mich.  561,  35  N.  W.  163,  right  of  peremp- 
tory challenge  is  exercised  on  qualified  jurors;  Biddle  v.  State,  67  Md. 
306, 10  Atl.  794,  and  Brown  v.  New  Jersey,  175  U.  S.  177,  44  L.  Ed.  121, 
20  Sup.  Ct.  79,  arguendo. 

Right  of  accused  to  full  panel.    Note,  L.  B.  A.  1916A,  828. 

Constitutionality  of  medical  practice  acts.    Note,  23  Am.  St.  Bep. 
27. 

Constitutional  equality  as  to  corporate  taxation.    Note,  60  L.  B.  A. 
339,  341,  343. 

Miscellaneous.  Cited  in  Duval  v.  Louisiana,  239  U.  S.  626,  60  L.  Ed. 
474,  36  Sup.  Ct.  162,  dismissing  for  want  of  jurisdiction. 

120  U.  S.  73-78,  80  L.  Ed.  586,  7  Sup.  Ot.  408,  FOBSYTH  ▼.  DOOUTTXB. 

Evidence  to  show  value  of  land  Is  admissible  In  action  by  attorney  to 
recover  for  services  in  f orecloBore. 

Approved  in  Clark  Hardware  Co.  v.  Sauve,  220  Fed.  103,  on  applica- 
tion for  sale  of  bankrupt's  property  free  from  liens,  court  was  not 
bound  by  opinion  of  witnesses  that  property  would  not  bring  enough  to 
pay  liens,  but  was  entitled  to  consider  sworn  estimate  of  appraisers  in 
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bankruptcy;  Denison  v.  Shawmnt  Min.  Co.,  135  Fed.  865,  holding  jury 
may  ignore  testimony  of  experts;  Graves  v.  Sanders,  125  Fed.  692,  60 
C.  C.  A.  422,  holding  evidence  of  value  of  mine  admissible  to  determine 
value  of  attorney's  services  in  examining  articles  of  incorporation  of 
mining  company;  Andrews  v.  Frierson,  144  Ala.  477,  39  South.  514,  hold- 
ing register  not  bound  by  unimpeached  expert  testimony  as  to  value  of 
auctioneer's  services;  Pollard  v.  American  etc.  Mortgage  Co.,  139  Ala. 
205,  35  South.  773,  sustaining  register's  findings  as  to  value  of  mort- 
gagee's attorney  services — one  witness  biased  toward  high  estimate;  the 
other  considering  services  for  which  mortgagor  not  liable ;  Parrish  v. 
State,  139  Ala.  43,  36  South.  1021,  approving  instructions  authorizing 
jury  to  disregard  expert  opinion  not  based  on  facts  in  evidence;  May- 
hew  V.  Brislin,  13  Ariz.  109,  108  Pac.  255,  real  estate  broker  employed 
to  sell  mining  property  is  entitled  to  compensation  upon  basis  of  amount 
paid,  where  he  introduces  purchaser,  and  principal  enters  into  optional 
contract ;  Spencer  v.  Collins,  156  Cal.  307,  20  Ann.  Gas.  49, 104  Pac.  323, 
testimony  of  experts  is  admissible  to  determine  value  of  attdmey's  ser- 
vices, but  their  opinions  are  not  binding  upon  jury;  Stevens  v.  Wiscon- 
sin Farm  Land  Co.,  124  Minn.  423,  145  N.  W.  173,  in  action  by  agent 
to  recover  reasonable  value  of  services  rendered  in  effecting  exchange 
of  property,  evidence  of  value  of  property  received  by  principal  is 
proper;  Davis  v.  School  District,  84  Neb.  865,  122  N.  W.  40,  jury  may 
decline  to  accept  opinion  of  expert  witnesses  upon  value  of  architect's 
services,  even  though  uncontradicted ;  Louisville  etc.  Ry.  Co.  v.  Wallace, 
136  111.  92,  11  L.  R.  A.  789,  26  N.  E.  494,  holding  value  of  legal  profes- 
sional services  a  question  for  jury;  The  Conqueror,  166  U.  S.  131,  41 
L.  Ed.  946,  17  Sup.  Ct.  518,  holding  question  as  to  value  of  services  of 
a  vessel  wrongfully  detained  rests  with  jury. 

IiiBngth  of  hypotlietical  questions  whlcli  may  be  fudsed  is  in  discretion 
of  trial  judge. 

Approved  in  Horton  v.  United  States,  15  App.  D.  C.  326,  327,  hypo- 
thetical question  to  expert  upon  insanity  in  homicide  case  considered 
and  held  proper;  Taylor  v.  Taylor,  174  Ind.  679,  93  N.  E.  12,  holding 
party  may  put  hypothetical  case  as  he  claims  it  to  be  proven,  or  within 
reasonable  inferences  from  evidence,  and  jury  determines  whether  it  is 
supported  by  evidence ;  Keamer  v.  Charles  S.  Tanner  Co.,  31  R.  I.  223, 
29  L.  R.  A.  (N.  S.)  537,  76  Atl.  840,  truth  of  facts  hypothesized  in  ques- 
tions to  experts,  if  in  dispute,  is  matter  for  jury;  Grand  Lodge  Inde-' 
pendent  Order  Mutual  Aid  v.  Wieting,  168  HI.  413,  61  Am.  St.  Rep.  125, 
48  N.  E.  60,  holding  it  proper  to  instruct  jury  it  may  determine  whether 
facts  assumed  in  hypothetical  question  are  true. 

Weight  of  uncontradicted  testimony.    Note,  4  Ann.  Gas.  987* 
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120  n.  S.  78-82,  SO  L.  Ed.  580»  7  SuiK  Ct.  356,  HUKTINQTON  ▼.  SAUNDEBS. 

Bill  to  charge  bankmpt's  wife,  not  naming  an  ezisting  fund,  and  not 
Booking  discovery,  is  bad  on  demnrrer. 

Approved  in  Childs  v.  Missouri  etc.  Ry.  Co,,  221  Fed.  223, 136  C.  C.  A. 
629,  alleg^ations  in  bill  for  accounting  are  not  specific,  and  are  insuffi- 
cient to  justify  interposition  of  equity  court;  Luten  v.  Camp,  221  Fed. 
426,  holding  interrogatories  are  no  longer  part  of  pleadings,  and  waiver 
of  oath  to  answer  does  not  relieve  defendant  from  answering  interroga- 
tories; Calahan  v.  Holland-€ook  Mfg.  Co.,  201  Fed.  608,  complainant  is 
not  entitled  to  discovery  from  defendant  on  general  prayer  therefor  in 
bill,  where  bill  expressly  waives  answer  under  oath  and  propounds  no 
interrogatories;  Allen- West  Commission  Co.  v.  Grumbles,  161  Fed.  468, 
under  Arkansas  law,  action  cannot  be  maintained  against  wife  as  gar- 
nishee by  creditor  of  her  husband  to  recover  proceeds  of  property  given 
her  by  husband  in  fraud  of  creditors,  which  proceeds  she  held  at  time  of 
garnishment,  but  subsequently  returned  to  him ;  McFarland  v.  State  Sav. 
Bank,  132  Fed.  401,  holding  bill  waiving  answer  under  oath,  defendant 
excused  from  answering  interrogatories  therein;  Tillinghast  v.  Chace, 

121  Fed.  436,  holding  waiver  of  answer  of  defendant  under  oath  fatal  to 
bill;  Excelsior  Wooden  Pipe  Co.  v.  City  of  Seattle,  117  Fed.  144,  56 
C.  C.  A.  156,  holding  bill  for  infringement  of  patent  insufficient  where 
it  contained  prayer  for  relief  but  propounded  no  interrogatories;  Ball 
V.  Sawyer,  62  Vt.  370,  19  Atl.  768,  following  rule ;  Manley  v.  Mickle,  55 
N.  J.  Eq.  567,  37  Atl.  739,  holding,  when  case  is  made  for  relief  and  dis- 
covery, discovery  will  be  compelled,  although  answer  without  oath  is 
prayed. 

Distinguished  in  Hudson  v.  Wood,  119  Fed.  776,  holding  creditor's 
bill  sufficient  as  a  bill  of  discovery  although  it  waived  answers  under 
oath;  Bigby  v.  Wamock,  115  Ga.  391,  41  S.  E.  624,  holding  wife  of 
fraudulent  grantor  liable  to  husband's  creditors  for  value  of  property 
received  and  disallowing  setoff  of  her  debt. 

120  U.  S.  82-86,  30  L.  Ed.  605,  7  Sup.  Ot.  446,  HEINEMANN  v.  ABTHITE. 

Computation  of  valne  of  goods  invoiced  in  foreign  coin  is  as  of  date  of 
entry. 

Approved  in  United  States  v.  Lucius  Beebe  &  Sons,  122  Fed.  768,  52 
C.  C.  A.  562,  holding  28  Stat.  552,  c.  349,  authorizing  reliquidation  of 
foreign  entry  due  to  fluctuation  of  silver  since  entry,  does  not  apply  to 
fluctuation  of  foreign  money. 

Distinguished  in  Wood  v.  United  States,  72  Fed.  256, 18  C.  C.  A.  553, 
where  value  was  estimated  as  of  date  of  exportation. 
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120  U.  B.  86-89,  30  I«.  Ed.  618,  7  Sup.  Ct.  4M,  B0BEBT8  ▼.  FHOXSNIZ 
IJFE  INB.  CO. 

Not  cited. 
120  n.   8.   89-97,  90  Ii.  Ed.   601,  7  Bap.   Ot   464,  UlUTED   BTATEB  ▼. 


Judgment  of  dlsmiBsal,  upon  motioii  of  defendant'g  counsel,  showing 
settlement  between  parties^  is  bar. 

Approved  in  Jacobs  y.  Marks,  182  U.  S.  593,  45  L.  Ed.  1247,  21  Sup. 
Ct.  869,  holding  judgment  of  dismissal  based  on  court's  finding  of  law 
and  fact  that  parties  had  settled  cause  of  action,  a  judgment  upon 
merits;  Ex  parte  Loung  June^  160  Fed.  259,  260,  judgment  dismissing 
by  consent  Chinese  person  held  for  deportation  was  not  adjudication  on 
merits  and  not  bar  to  subsequent  suit ;  Portland  Gold  Min.  Co.  v.-  Strat- 
ton's  Independence,  158  Fed.  65,  16  L.  R.  A.  (N.  S.)  677,  85  C.  C.  A.  393, 
in  action  of  tort,  such  as  trespass,  where  defendant's  responsibility  is 
dependent  upon  culpability  of  another,  who  was  immediate  actor,  de- 
fendant may  have  benefit  of  adjudication  that  such  person  was  not  cul- 
pable, though  lie  would  not  have  been  bound  had  judgment  been  'the 
other  way;  Coram  v.  IngersoU,  148  Fed.  173,  78  C.  C.  A.  303,  holding 
judgment  of  dismissal  entered  upon  sustaining  statutory  objection  to 
admissibility  of  evidence  res  judicata;  Richmond  etc.  R.  R.  Co.  v.  Gor- 
man, 7  App.  D.  C.  103,  judgment  entered  in  North  Carolina  court,  by 
'consent,  in  favor  of  administrator  there  and  against  railroad,  cannot,  if 
valid  and  binding  on  its  face,  be  collaterally  attacked  for  fraud  in  pro- 
ceeding here;  Robinson  v.  Chicago  etc.  Ry.  Co.,  96  Kan.  148,  150  Pac. 
640,  judgment  of  dismissal  by  consent  upon  settlement  of  claim  for 
wrongful  death  is  bar  to  further  action ;  Glass  v.  Basin  &  Bay  State  Min- 
ing Co.,  34  Mont.  94,  85  Pac.  747,  judgment  of  dismissal,  not  on  merits, 
does  not  bar  subsequent  action ;  Turner  v.  Fleming,  37  Okl.  77,  Ann  Gas. 
1915B,  831,  45  L.  B.  A.  (N.  S.)  265,  130  Pac.  552,  dismissal  based  upon 
agreement  of  parties  is  upon  merits  and  bars  subsequent  action;  John- 
stone V.  Chapman  Timber  Co.,  79  Or.  681,  156  Pac.  288,  dismissal  of 
action  for  personal  injuries  on  stipulation  for  settlement  was  on  merits, 
and  bar  to  subsequent  action,  though  settlement  was  obtained  by  fraud ; 
Carroll  v.  Grande  Ronde  Electric  Co.,  49  Or.  479,  90  Pac.  903,  in  action 
for  wrongful  death,  judgment  of  nonsuit  for  contributory  negligence  was 
not  upon  merits,  and  not  bar  to  subsequent  action;  McKim  v.  Porter, 
60  Wash.  274, 110  Pac.  1074,  judgment  granting  motion  for  directed  ver- 
dict in  favor  of  defendant  was  adjudication  on  merits,  and  bar  to  subse- 
quent action  for  same  cause;  Pethtel  v.  McCulloch,  49  W.  Va.  522,  39 
S.  E.  200,  holding  order  of  ^'dismissal  agreed"  a  bar  between  all  par- 
ties on  original  cause  of  action  unless  parties  stipulate  for  another 
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action;  Hallack  v.  Loft,  19  Colo.  84,  34  Pac.  572,  holding  it  improper 
for  attorney  to  enter  judgment  in  nature  of  retraxit,  without  consent  of 
plaintiff;  dissenting  opinion  in  Morrow  v.  Atlanta  etc.  Ry.  Co.,  84  S.  C. 
245,  19  Ann.  Gas.  1009,  66  S.  E.  193,  majority  holding  that  judgment  of 
nonsuit  on  merits  bars  subsequent  action  to  recover  for  personal  injuries. 
Distinguished  in  Rincon  Water  etc.  Co.  v.  Anaheim  Union  Water  Co., 
115  Fed.  549,  holding  under  2  Cal.  Code  Civ.  Proc,  §  581,  dismissal  en- 
tered on 'defendant's  motion,  pursuant  to  a^n^ement  of  parties,  is  not 
judgment  on  merits. 

Dismissal  of  action  by  agreement  as  res  judicata.    Note,  IS  Ann. 
Gas.  656. 

In  Nevada^  allegatlonji  of  complaint  on  general  demurrer  are  construed 
in  favor  of  pleader. 

Approved  in  Sommer  v.  Carbon  Hill  Coal  Co.,  89  Fed.  60,  32  C.  C.  A. 
156,  where  code  requires  liberal  construction  of  pleadings,  every  reason- 
able presumption  is  to  be  indulged  in  favor  of  a  pleading  when  attacked 
on  demurrer. 

Difference  between  nonsuit  and  retraxit  explained. 
Approved  in  Wilson  v.  Smith,  117  Fed.  710,  holding  nonsuit  a  mere 
abandonment  of  action  and  retraxit  a  record  acknowledgment  of  aban- 
donment ;  Lindsay  v.  Allen,  112  Tenn.  650,  82  S.  W.  173,  holding  volun- 
tary dismissal  on  part  of  complainant  not  bar  to  future  action. 

120  n.  8.  97-102,  SO  I..  Ed.  588,  7  Sup.  Ot  469,  HUNTINaTON  ▼.  WOBTHEN. 

Arkansas  act  of  1883,  relating  to  valuation  of  railroads,  void,  io  far 
as  it  exempts  ftom  taxation. 

Approved  in  St.  Louis  etc.  Ry.  Co.  v.  Worthen,  52  Ark.  535,  7  L.  R.  A. 
376, 13  S.  W.  255,  as  affirming  validity  of  mode  of  assessment  provided 
by  Arkansas  Revenue  Act  of  1883,  for  assessing  railroads;  Hogg  v. 
Mackay,  23  Or.  341,  342,  87  Am.  St.  Rep.  684,  685, 19  L.  R.  A.  79,  80,  31 
Pac.  780,  781,  where  statute  commuting  all  taxes  on  property  of  railroad 
company  for  a  period  of  twenty  years  was" held  invalid;  In  re  Construc- 
tion of  Revenue  Law,  2  S.  D.  68,  48  N.  W.  817,  and  In  re  Assessment  etc. 
of  Taxes,  4  S.  D.  19,  54  N.  W.  822,  where  certain  sections  in  South 
Dakota  revenue  act,  tending  to  create  inequality  of  taxation,  were  held 
void. 

Constitutional  equality  as  to  corporate  taxation.    Note,  60  L.  R.  A. 
865. 

Ministerial  officers  may  properly  disregard  an  unconstitutional  statute. 

Approved  in  Smith  v.  Indiana,  191  U.  S.  148,  48  L.  Ed.  126,  24  Sup. 

Ct.  51,  holding  that  county  auditor  had  power  to  refuse  to  enforce  un- 
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constitutional  statute  exempting  from  taxation;  Woodall  ▼.  Darst,  71 
W.  Va.  358,  Ann.  Gas.  1914B,  1278,  44  L.  R.  A.  (N.  S.)  83,  77  S.  E.  267, 
in  mandamus  to  compel  State  auditor  to  draw  warrant  upon  treasurer  in 
favor  of  person  to  whom  legislature  has  appropriated  money,  auditor 
may  raise  constitutionality  of  appropriation;  State  v.  Williams,  146 
N.  C.  622, 14  Ann.  Oas.  562, 17  L.  R.  A.  (N.  S.)  299,  61  S.  E.  62,  act  pro- 
hibiting person  from  carrying  more  than  one-half  gallon  of  liquor  into 
county  in  one  day,  except  for  medical  purposes,  is  invalid;  State  v. 
State  Board  of  School  Land  Commrs.,  20  Wyo.  182, 122  Pac.  98,  on  man- 
damus to  compel  State  school  land  commissioners  to  renew  lease,  board 
is  not  precluded  from  asserting  that  such  construction  of  law  of  1903 
would  make  it  void. 
Denied  in  State  v.  Auditor,  47  La.  Ann.  1695, 18  South.  751. 

Unconstitutionality  of  statute  as  defense  against  mandamus  to  com- 
pel enforcement.    Note,  47  L.  R.  A.  513. 

If  unconstitutional  portions  of  statute  are  separable,  remainder  may 
stand. 

Approved  in  International  Text-Book  Co.  v.  Pigg,  217  U.  S.  113,  18 
Ann.  Gas.  1103,  27  L.  R.  A.  (N.  S.)  493,  54  L.  Ed.  688,  30  Sup.  Ct.  481, 
provision  of  statute  of  Kansas  foibidding  foreign  corporation  to  main- 
tain action  in  State  court  until  it  has  complied  with  another  provision 
for  JBling  statement,  which  is  invalid  as  to  foreign  corporations  engaged 
in  interstate  commerce,  is  invalid;  W.  C.  Peacock  &  Co.  v.  Pratt,  121 
Fed.  778,  58  C.  C.  A.  48,  holding  that  provisions  of  tax  law  authorizing 
unreasonable  seizure  and  requiring  incriminating  evidence  do  not  invali- 
date income  tax  law;  Kimball  v.  City  of  Cedar  Rapids,  100  Fed.  803, 
upholding  provisions  of  contract  fixing  water  rates  and  rejecting  pro- 
visions granting  exclusive  privileges  to  water  company;  District  of 
Columbia  v.  Armes,  8  App.  D.  C.  411,  416,  invalidity  of  part  of  section 
11  and  whole  of  section  15  of  act  for  street  extension  does  not  render 
whole  act  void;  Iowa  v.  Santee,  111  Iowa,  8,  82  N.  W.  447,  upholding 
Iowa  Code,  §  2508,  regulating  use  of  petroleum  but  rejecting  as  uncon- 
stitutional the  code  exception  favoring  Welsbach  lamps ;  Smith  v.  Peter- 
son, 123  Iowa,  674,  99  N.  W.  553,  Code,  §  1946,  is  void  for  omitting 
notice  of  proceedings  to  establish  drains  to  land  owners  and  makes  void 
drainage  scheme  of  sections  1939-1951;  International  Text-Book  Co.  v. 
Gillespie,  229  Mo.  422,  129  S.  W.  930,  foreign  corporation  having  valid 
cause  of  action  against  citizen  may  sue  him  in  State  courts,  notwith- 
standing statute  forbids  such  suit  to  foreign  corporations  without  cer- 
tiRcate  to  transact  business  within  State ;  In  re  Commrs.  of  Counties  Com- 
prising Seventh  Judicial  District,  22  Okl.  452,  454,  98  Pac.  563,  564, 
holding  invalid  that  part  of  act  for  creation  of  additional  judges  of 
State  District  Courts  which  allows  Supreme  Court  to  fix  term  of  such 
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judges;  Sabre  v.  Rutland  R.  Co.,  86  Vt.  367,  Ann.  Gas.  19150,  1269,  85 
Atl.  701,  act  creating  railroad  commission  by  conferring  upon  it  powers 
which  cannot  be  conferred  upon  administrative  body  is  not  rendered 
wholly  void;  Field  v.  Clark,  143  U.  S.  696,  S6  L.  Ed.  311, 12  Sup.  Ct.  505, 
holding,  unless  it  be  impossible  to  avoid  it,  a  general  revenue  statute 
should  never  be  declared  inoperative  in  all  its  parts,  because  a  particular 
part  relating  to  a  distinct  subject  is  invalid;  Pollock  v.  Farmers'  Loan 
etc.  Co.,  158  U.  S.  674,  681,  698,  89  L.  Ed-  11S8,  1141,  1147,  15  Sup.  Ct. 
935,  938,  944,  dissenting  opinion  in  Pollock  v.  Farmers'  Loan  etc.  Co., 
157  U.  S.  600,  S9  L.  Ed-  826,  15  Sup.  Ct.  697,  New  England  etc.  Co.  v. 
Oakwood  etc.  Ry.  Co.,  75  Fed.  167,  Donald  v.  State,  31  Fla.  261,  12 
South.  697,  In  re  Construction  of  Revenue  Law,  2  S.  D.  70,  48  N.  W.  817, 
and  In  re  Assessment  etc.  of  Taxes,  4  S.  D.  21,  54  N.  W.  823,  all  reaffirm 
and  apply  the  holding;  dissenting  opinion  in  Berea  College  v.  Common- 
wealth of  Kentucky,  211  U.  S.  62,  5S  L.  Ed-  88,  29  Sup.  Ct.  33,  majority 
holding  prohibition  of  Kentucky  statute  against  persons  and  corpora- 
tions maintaining  schools  for  both  white  persons  and  negroes  is  sepa- 
rable, and  though  invalid  as  to  individuals,  it  is  valid  as  to  corporations. 

Effect  of  partial  invalidity  of  statute.  Note,  Ann.  Gas.  1916D,  16, 
26,  28,  91. 

Miscellaneous.  Cited  in  New  York  etc.  R.  R.  Co.  v.  McKeon,  189  U.  S. 
509,  47  L.  Ed.  922,  23  Sup.  Ct.  853,  holding  temporary  placing  tracks 
on  plaintiff's  side  of  highway  when  compelled  by  law  to  reduce  ^ade 
crossing  a  taking  of  property. 

120  n.  B.  103-105,  30  I..  Ed.  593,  7  Sup.  Ct  499,  KANSAS  ENDOWMENT 
ASSN.  T.  KANSAS. 

To  give  Supreme  Court  Jurisdiction,  record  most  abow  Federal  question 
was  raised  and  decided. 

Approved  in  Jacobi  v.  Alabama,  187  U.  S.  135,  47  L.  Ed.  108,  23  Sup. 
Ct.  48,  denying  Federal  jurisdiction  on  ground  that  objection  to  admis- 
sion of  evidence  as  against  Fourteenth  Amendment  was  not  raised  in 
trial  court. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court 
to  obtain  review  in  Federal  Supreme  Court.  Note,  63  L.  B.  A. 
84,  38. 

What  record  must  show  as  to  presentation  and  decision  of  Federal 
question  in  State  court  to  confer  jurisdiction  on  Federal  Supreme 
Court.    Note,  63  L.  R.  A.  472,  473, 

120  U.  S.  105-109,  30  I..  Ed.  590,  7  Sop.  Ct.  497,  GIBBS  ▼.  CBANDAUi. 

Bemoval  of  cause  la  not  allowable  where  all  parties  are  citizens  of 
same  State,  unless  Federal  questioii  is  inT(aved. 
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Approved  in  Dale  v.  Smith,  182  Fed.  365,  removal  petition  merely 
alleging  that  cause  was  one  arising:  under  laws  of  United  States  was 
insufficient  for  failure  to  state  facts  showing  such  was  case ;  Rural  Home 
Telephone  Co.  v.  Powers,  176  Fed.  987,  petition  for  removal  on  ground 
that  case  involves  Federal  question  must  state  facts  showing  what  Fed- 
eral question  is  and  how  it  arises;  Myrtle  v.  Nevada  etc.  R.  Co.,  137  Fed. 
196,  holding  action  to  recover  for  personal  injuries  not  removable, 
because  of  allegation  that  defendant  engaged  in  interstate  commerce; 
Shellenbarger  v.  Fewel,  34  Okl.  83, 124  Pac.  619,  insufficiency  of  ground 
for  removal  in  plaintiff's  statement  of  his  claim  cannot  be  supplied  by 
statement  in  petition  for  removal  or  later  pleadings ;  California  Oil  etc. 
Co.  V.  Miller,  96  Fed.  17,  applying  rule  in  suit  to  quiet  title. 

120  n.  B.  109-114,  30  li.  Ed.  607,  7  Sup.  Ct.  442,  UNITED  STATES  V. 
SCHLESIKaEB. 

Decision  of  Secretary  of  Treasury,  on  i^peal  from  collector,  is  not  final. 
Approved  in  Davies  v.  Miller,  130  U.  S.  290,  82  L.  Ed.  934,  9  Sup.  Ct. 
562,  as  to  when  notice  of  dissatisfaction  with  decision  of  collector  must 
be  given. 

To  warrant  recovery  against  collector,  payment  nuut  be  under  protest, 
and  to  obtain  gooda 

Approved  in  Porter  v.  Beard,  124  U.  S.  433,  81  L.  Ed.  491,  8  Sup*  Ct. 
555,  and  Barney  v.  Rickard,  157  U.  S.  366,  39  L.  Ed.  785, 15  Sup.  Ct.  648, 
where  protest  was  not  made  until  after  pa3rment;  Saltonstall  v.  Birt- 
well,  164  U.  S.  66,  41  L.  Ed.  352,  17  Sup.  Ct.  23  (affirming  66  Fed.  972, 
973,  974,  63  Fed.  1009),  holding  importer  has  ten  days  after  making 
payment  in  which  to  make  protest;  United  States  v.  Eamshaw,  45  Fed. 
782,  783,  784,  and  Haynes  v.  Brewster,  46  Fed.  475,  both  holding  terms 
of  statute  must  be  strictly  followed,  where  attempt  is  made  to  recover 
duties  illegally  exacted ;  dissenting  opinion  in  Saltonstall  v.  Birtwell,  164 
U.  S.  73,  74,  41  L.  Ed.  354,  355,  17  Sup.  Ct.  26,  and  Lamal  v.  United 
States,  41  Fed.  768,  both  arguendo. 

120  U.  S.  115-124,  80  L.  Ed.  609,  7  Sup.  Ct.  449,  XTNITED  STATES  ▼.  OTIS. 
Contracts  relating  to  mail  service  construed. 
Distinguished  in  Slavens  v.  United  States,  196  U.  S.  238,  49  L.  Ed. 
461,  25  Sup.  Ct.  229,  denying  mail-carrying  contractor  extra  compensa- 
tion for  services  performed  upon  unauthorized  demand  of  local  post- 
master. 

120  T7.  S.  124-126,  30  L.  Ed.  606,  7  Sup.  Ct.  459,  XTNITED  STATES  ▼. 
COOPEB. 

Claim  to  recover  money  held  in  tmst  by  United  States  accrues  wben 
demand  is  made. 
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Approved  in  United  States  v.  Wardwell,  172  U.  S.  67,  48  L.  Ed.  363, 
19  Sup.  Ct.  90,  holding,  where  checks  issued  by  the  government  had  been 
•  lost,  statute  of  limitations  did  not  begin  to  run  against  claim  until  de- 
mand was  made  for  new  warrant. 

120  U.  8.  126-190,  80  L.  Ed.  SM,  7  8up.  Ct.  467,  UNITED  STATES  ▼. 
SAUNDEBS. 

Olerk  in  president's  office,  wbo  is  also  derk  of  committee,  entitled  to 
salary  allowed  for  eacli. 

Approved  in  Woodwell  v..  United  States,  214  U.  S.  88,  58  L.  Ed.  922, 
29  Sup.  Ct.  576,  government  employee  of  one  department  designated  by 
head  of  department  to  do  work  for  another  department  cannot  be 
allowed  extra  compensation  therefor,  though  services  are  of  value,  and 
are  rendered  out  of  hours  of  regular  employment;  United  States  v. 
Lewis,  192  Fed.  639,  while  language  of  act  providing  for  selection  of 
jurors  is  free  from  ambiguity,  in  order  to  carry  out  intent  of  Congress 
it  is  proper  to  ascertain  mischief  which  act  was  supposed  to  remedy; 
Levering  v.  United  States,  117  Fed.  566,  allowing  double  pay  to  deputy 
before  United  States  commissioners  who  had  same  day  served  as  bailiff 
before  Federal  court ;  Seiler  v.  State,  160  Ind.  611,  66  N.  E.  924,  allow- 
ing three  dollars  per  diem  compensation  under  Acts  1891,  p.  199,  §  114, ; 
to  county  officers  appointed  on  board  of  review  as  well  as  to  freeholders 
thereon ;  Dyche  v.  Davis,  92  Kan.  977, 142  Pac.  266,  person  holding  posi- 
tion of  fish  and  game  warden,  and  professor  of  zoology  and  taxidermy 
in  State  university,'  may  draw  salaries  of  both  positions;  State  v. 
Yasaby,  98  Minn.  49,  107  N.  W.  819,  mandamus  lies  to  compel  mayor 
to  sign  order  presented  by  clerk  pursuant  to  action  of  city  council  allow- 
ing city  attorney  extra  pay  for  additional  services  rendered  to  city; 
State  V.  Brodigan,  37  Nev.  256,  141  Pac.  992,  act  dividing  State  into  ten 
judicial  districts  and  providing  for  election  of  judges  construed  to  pro- 
vide for  election  of  but  one  judge  in  each  district  other  than  second ; 
State  V.  Grant,'  12  Wyo.  11,  73  Pac.  473,  holding  Secretary  of  State  en- 
titled to  the  extra  salary  of  Governor  while  filling  vacancy;  United 
States  V.  King,  147  U.  S.  680,  37  L.  Ed-  829,  13  Sup.  Ct.  440,  holding  as 
to  when  clerk  of  Circuit  Court  is  entitled  to  charge  for  extra  services; 
Erwin  v.  United  States,  37  Fed.  473,  479,  2  L.  R.  A.  281,  284,  Marvin  v. 
United  States,  44  Fed.  408,  and  United  States  v.  MeCandless,  147  U.  S.' 
693,  87  L.  Ed.  885, 13  Sup.  Ct.  466,  all  holding  same  person  may  hold  the 
offices  of  clerk  and  of  commissioner  of  a  Circuit  Court;  Preston  v. 
United  States,  37  Fed.  418,  holding  there  is  no  incompatibility  between 
offices  of  crier  and  messenger  of  District  and  Circuit  Courts;  United 
States  V.  Harsha,  56  Fed.  955,  6  C.  C.  A.  178,  holding  clerk  of  Circuit 
Court  entitled  to  additional  compensation  as  clerk  of  Circuit  Court  of 
Appeals  when  he  holds  both  offices;  Cornell  v.  Lrvine,  56  Neb.  664,  77 
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N.  W.  117,  holding  a  court  commissioner  entitled  to  compensation  for 
extra  services  rendered  the  State,  when  tHe  same  were  not  incompatible 
with  his  duties  as  commissioner;  Harmon  v.  United  States,  43  Fed.  564* 
(affirmed  in  147  U.  S.  276,  S7  L.  Ed-  167,  13  Sup.  Ct.  330),  as  authority 
for  holding  action  of  an  accounting  officer  is  not  conclusive,  in  a  suit 
between  the  United  States  and  an  individual. 

Distinguished  in  Bartlett  v.  United  States,  197  U.  S.  234,  49  L.  Ed. 
736,  25  Sup.  Ct.  433,  denying  disbursing  clerk  of  Treasury  Department 
compensation  for  disbursing  postoffiee  funds  in  district  customs  collec- 
tor supervises;  Mullett  v.  United  States,  150  U.  S.  571,  37  L.  Ed.  1186, 
14  Sup.  €t.  192,  holding  a  supervising  architect  of  treasury  not  entitled 
to  extra  compensation  for  planning  and  supervising  the  erection  of  a 
department  building  at  Washington;  Swift  v.  United  States,  128  Fed. 
766,  767,  holding  under  Rev.  Stats.,  §  1765,  bailiffs  attending  court  as 
deputy  marshals  for  which  they  received  pay  not  entitled  to  pay  also 
as  bailiff;  Avery  v.  Pima  Co.,  7  Ariz.  34,  60  Pac.  704,  denying  sheriff 
extra  compensation  for  care  of  United  States  prisoners ;  Finley  v.  Terri- 
tory, 12  Okl.  644,  73  Pac.  280,  holding  probate  judges  not  entitled  to 
emoluments  received  while  acting  in  town-site  matters. 

Right  of  person  holding  two  compatible  public  offices  to  recover 
compensation  attached  to  «ach.    Note,  2  Ann.  Gas.  390, 

;120  n.  S.  lSO-140,  so  L.  Ed.  569,  7  Sup.  Ot  430,  KIKBT  ▼.  LAKE  SHOBE 
ETC.  B  S.  00. 

Federal  court's  equity  Jurisdiction  is  not  subject  to  limitation  by  States. 
Approved  in  Union  Pac.  R.  Co.  v.  Board  of  Commrs.  of  Weld  County, 
222  Fed.  653,  138  C.  C.  A.  175,  where  State  statute  gives  new  right  en- 
forceable at  law,  equally  available  in  Federal  or  State  court,  such 
remedy  may  supersede  equitable  remedy  existing  in  Federal  court  by 
removing  evil  which  was  ground  of  equitable  jurisdiction;  Montgomery 
Light  etc.  Co.  v.  Montgomery  Traction  Co.,  191  Fed,  662,  granting 
injunction  to  compel  street  railroad  to  perform  contract  to  take  all  elec- 
trical power  used  in  its  bu&inesij  for  term  of  years  at  stated  price  from 
electric  power  company;  Western  Union  Tel.  Co.  v.  Trapp,  186  Fed.  120, 
108  C.  C.  A.  226,  while  State  may  curtail  jurisdiction  of  equity  courts 
to  enjoin  collection  of  taxes  alleged  illegal,  such  statute  has  no  applica- 
tion in  Federal  court;  Mexican  Nat.  Coal  etc.  Co.  v.  Frank,  154  Fed.  237, 
applying  State  statute  of  limitations  by  analogy  and  holding  suit  for 
cancellation  of  instruments  purporting  to  surrender  coal  mining  lease 
more  than  four  years  after  execution  of  instruments  barred  by  laches ; 
Stevens  v.  Grand  Central  Min.  Co.,  133  Fed.  32,  67  C.  C.  A.  284,  allow- 
ing complainant  relief  regardless  of  State's  statute  of  limitation;  James 
V.  Gray,  131  Fed.  408,  1  L.  B.  A.  (N.  8.)  321.  65  C.  C.  A.  385,  aUowing 
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wife  to  piove  debt  against  bankrupt's  estate  regardless  of  its  enforce- 
ability nnder  State  law;  Pearsall  v.  Smith,  149  U.  S.  233,  S7  L.  Ed.  716, 
13  Snp.  Ct.  834,  Foster  v.  Mansfield  etc.  R.  Co.,  36  Fed.  638,  Jones  v. 
Smith,  38  Fed.  381,  Jaffrey  v.  Bear,  42  Fed.  569,  St.  Paul  etc.  Ry.  Co. 
V.  Sage,  49  Fed.  318, 1  C.  C.  A.  256,  and  Rugan  v.  Sabin,  53  Fed.  420,  3 
C.  C.  A.  578,  where,  in  holding  suit  barred  by  laches,  Circuit  Court  was 
governed  by  provisions  of  State  statute;  Burdon  Central  Sugar  Refin. 
Co.  V.  Ferris  Sugar  Mfg.  Co.,  78  Fed.  422,  where,  under  facts,  equitable 
lien  was  allowed,  although  laws  of  State  in  which  court  was  sitting 
would  give  no  lien;  Gregg  v.  Sanford,  65  Fed.  157, 12  C.  C.  A.  525,  and 
Brown  v.  French,  80  Fed.  169,  reaffirming  rule;  Miles  v.  Vivian,  79  Fed. 
853, 25  C.  C.  A.  208,  holding,  as  a  general  rule,  Federal  courts  will  adopt 
State  statute  of  limitations  of  State  in  which  they  are  sitting;  Taylor 
V.  Louisville  etc.  R.  Co.,  88  Fed.  357,  31  C.  C.  A.  537,  holding  law  of 
Tennessee  relating  to  courts  of  equity  applies  to  its  own  State  courts 
only. 

Adoption  by  Federal  courts  of  remedies  created  by  State  statutes. 
Note,  18  L.  B.  A.  269. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to.  Federal  courts. 
Note,  40  L.  B.  A.  (N.  S.)  423,  424,  448. 

Btatateg  of  UmltationB  will  not  run  unta  concealed  ftand  discovered. 
Approved  in  United  States  v.  Exploration  Co.,  225  Fed.  858,  suit  for 
recovery  of  coal  lands  brought  within  two  years  of  discovery  of  fraud 
in  affidavits  was  not  barred  by  statute  of  limitations  providing  that  suits 
to  annul  patents  must  be  brought  within  six  years  of  issuance  of  pat- 
ents ;  United  States  v.  Exploration  Co.,  203  Fed.  389,  121  C.  C.  A.  491, 
statute  of  limitations  cannot  be  invoked  in  bar  of  suit  to  cancel  patents 
to  land  where  fraud  was  concealed  by  secret  conveyances  not  recorded; 
Newberry  v.  Wilkinson,  199  Fed.  686, 118  C.  C.  A.  Ill,  equity  disregards 
statute  of  limitations,  where  fraud  has  been  concealed  until  statute  has 
run;  Candelaria  Min.  Co.  v.  Juarez  Co.,  157  Fed.  316,  bill  by.  one  corpo- 
ration against  another  states  cause  of  action  for  equitable  relief  where 
it  prayed  for  accounting  and  alleged  fraud  of  defendant's  president, 
who  was  also  manager  of  complainant  corporation,  which  fraud  was 
concealed  through  dual  relationship  of  defendant's  president;  Mullen 
V.  Walton,  142  Ala.  173,  39  South.  99,  allowing  complainant  to  file  bill 
for  settlement  of  trust  created  more  than  twenty  years  prior  to  filing  of 
bill  and  when  complainant  but  eleven  years  of  age;  Investors'  Syndi- 
cate V.  North  Amer.  Coal  etc.  Co.,  31  N.  D.  279, 153  N.  W.  475,  holding 
intervener's  claim  was  not  barred  by  statute  of  limitations  where  mort- 
gage was  fraudulently  issued  and  ultra  vires  and  that  fact  was  known 
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to  syndicate  before  its  execution;  Lant  y.  Manley,  75  Fed.  635,  21 
C.  C.  A.  457,  holding  a  bill  which  shows  a  constant  and  successful  effort 
on  part  of  defendants  to  withhold  information  respecting  fraudulent 
conveyance,  sufficiently  excuses  delay  in  bringing  suit. 

Distinguished  in  Frishmuth  v.  Farmers'  etc.  Trust  Co.,  107  Fed.  174, 
46  C.  C.  A.  222,  holding  suit  against  trustee-mor^agee  of  railway  prop- 
erty for  negligence  was  suit  for  breach  of  trust  not  affected  by  all^a- 
tions  of  fraud  to  preserve  statute;  Jaffray  v.  Bear,  103  N.  C.  169,  9  S.  E. 
384,  where  cause  of  action  was  held  barred,  it  having  accrued  prior  to 
beginning  of  statutory  period  of  limitation,  although  not  discovered  until 
later. 

Running  of  statute  of  limitations  against  fraudulent  conveyances. 
Note,  4  Ann.  Gas.  1098. 

Equity  has  Jurisdiction  of  bill  to  adjust  complicated  accounts. 
Approved  in  Hattiesburg  Lumber  Co.  v.  Herrick,  212  Fed.  837,  129 
C.  C.  A.  288,  Federal  court  of  equity  has  jurisdiction  of  suit  involving* 
accounting  of  complicated  transactions  between  parties  extending  over 
several  years,  with  charges  and  counter-charges,  although  relief  of  legal 
nature  is  also  sought  by  bill;  Lewis  Pub.  Co.  v.  Wyman,  182  Fed.  22, 104 
C.  C.  A.  453,  dismissing  complainant's  bill  to  recover  excess  postage  and 
for  relief  from  bond  given  for  payment  of  other  sums,  without  preju- 
dice to  rights  at  law;  Morris  &  Co.  v.  Whitley,  182  Fed.  287,  equity  has. 
no  jurisdiction  of  bill  for  accounting  where  accounts  are  all  on  one  side 
and  no  discovery  is  sought  or  required;  United  States  v.  Southern  Pac. 
R.  Co.,  157  Fed.  100,  suit  by  United  States  to  recover  from  railroad 
price  of  lands  erroneously  patented  to  it  and  sold  to  bona  fide  purchasers 
is  within  cognizance  of  equity  court,  where  sales  covered  numerous 
tracts  and  were  made  during  series  of  years ;  Hapgood  v.  Berry,  157  Fed. 
813,  85  C.  C.  A.  171,  suit  to  recover  on  contract  for  services  in  selling 
lands,  and  to  receive  share  of  profits,  in  which  it  was  necessary  to  state 
account  between  parties  covering  transactions  during  several  years,  was 
cognizable  by  equity  court;  Fidelity  &  Deposit  Co^  v.  Fidelity  Trust  Co., 
143  Fed.  1^,  allowing  bill  where  transactions  between  parties  compli- 
cated and  intricate;  McMullen  Lumber  Co.  v.  Strother,  136  Fed.  303,  69 
C.  C.  A.  433,  entertaining  jurisdiction  although  accounts  not  mutual; 
Fechteler  v.  Pahn  Bros.  &  Co.,  133  Fed.  465,  66  C.  C.  A.  336,  allowing 
bill  where  statement  of  account  by  a  master  more  complete  and  ade- 
quate; Levitan  v.  Houghton  Nat.  Bank,  182  Mich.  36,  148  N.  W.  389, 
holding  complainant  had  adequate  remedy  at  law,  and  bill  for  account- 
ing and  to  surrender  note  was  subject  to  demurrer;  Oglesby  Co.  v.  Ould 
Co.,  117  Va.  552,  85  S.  E.  477,  where  complainant  contracted  to  sell 
wholesale*  business  to  defendant,  and  latter  was  to  dischai^  former's 
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debts,  upon  repudiation  of  contract  leaving  financial  affairs  in  greatest 
complications,  equity  had  jurisdiction  to  settle  accounts;  Blodgett  v. 
Foster,  114  Mich.  695,  68  Am.  St.  Rep.  510,  72  N.  W.  1002,  Colonial  etc. 
Mtg.  Co.  V.  Hutchinson  Mtg.  Co.,  44  Fed.  222,  and  Gunn  v.  Brinkley  Car 
etc.  Mfg.  Co.,  66  Fed.  384,  13  C.  C.  A.  529,  all  reaffirming  rule ;  Hay  den 
V.  Thompson,  71  Fed.  64, 17  C.  C.  A.  592,  holding  equity  has  jurisdiction 
of  suit  by  a  receiver  of  insolvent  national  bank  against  stockholders,  to 
recover  dividends  unlawfully  paid. 

Distinguished  in  Randolph  v.  Tandy,  98  Fed.  940,  39  C.  C.  A.  351, 
upholding  Federal  jurisdiction  of  case  of  accounting  between  garnishee 
and  debtor,  where  accounts  were  not  complicated. 

Denial  of  juiy  trial  because  matters  in  issue  complicated.    Note,  89 
L.  E.  A.  (N.  S.)  53. 

Equity  will  not  extend  wliat  It  considers  reaaonable  limitation,  at  re- 
qnest  of  one  guilty  of  laches. 

Approved  in  Kessler  v.  Ensley  Co.,  123  Fed.  562,  barring  action  to 
recover  land  brought  within  State  statutory  period  because  of  laches  in 
suit  to  set  aside  conveyance  on  ground  of  fraud;  McKneely  v.  Terry, 
61  Ark.  543,  33  S.  W.  957,  where  delay  of  sixteen  years  was  held  such 
laches  as  to  bar  right  of  action;  Bauserman  v.  Blunt,  147  U.  S.  658,  37 
L.  Ed.  S20,  13  Sup.  Ct.  471,  reaffirms  rule;  Boone  Co.  v.  Burlington  etc. 
R.  R.  Co.,  139  U.  S.  693,  35  L.  Ed.  323, 11  Sup.  Ct.  690,  Pearsall  v.  Smith, 
149  U.  S.  236,  37  L.  Ed.  717,  13  Sup.  Ct.  835,  and  Alsbp  v.  Riker,  155 
U.  S.  460,  39  L.  Ed.  223, 15  Sup.  Ct.  167,  where  facts  showed  such  laches, 
court  acted  in  analogy  to  State  statute  of  limitations,  and  held  cause 
barred;  Percy  v.  Cockrill,  53  Fed.  876,  4  C.  C.  A.  73,  where  court  re- 
fused to  enforce  a  constructive  trust  where  cestui,  with  knowledge,  had 
acquiesced  in  fraudulent  acts  of  trustee  for  fifteen  years;  Scheftel  v. 
Hays,  58  Fed.  460,  7  C.  C.  A.  308,  holding  a  ratification  could  not  be 
revoked  three  years  after  discovery  of  fraud  which  led  to  same ;  Dennis 
V.  Bint,  122  Cal.  45,  68  Am.  St.  Rep.  23,  54  Pac.  381,  holding  upon  void 
sale  of  realty  by  an  executor  or  administrator,  statute  of  limitations, 
after  settlement  of  final  account,  begins  to  run  after  lapse  of  reasonable 
time  in  which  to  obtain  settlement  thei%of ;  dissenting  opinion  in  Cook 
V.  Ceas,  147  Cal.  623,  82  Pac.  374,  majority  holding  plaintiff  not  guilty 
of  laches  in  absence  of  hardship,  by  mere  lapse  of  time  less  than  statu- 
tory time. 

Right  of  foreign  corporation  to  avail  itself  of  statute  of  limitations. 
Note,  L.  B.  A.  19150,  547. 

Miscellaneous.  Cited  in  Fountain  v.  Lewiston  Nat.  Bank,  11  Idaho, 
465,  83  Pac.  508,  refusing  to  disturb  trial  court's  finding  against  trust 
where  transaction  appears  upon  face  equitable. 
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120  V.  S.  141-160,  80  L.  Ed.  614,  7  Snp.  Ot.  472,  OBESOENT  CITY  UVB- 
STOOK  CO.  y.  BX7TCHEKS'  UNION  SLAUaHTEB^HOUSE  00. 

WlLether  State  court  has  given  dne  effect  to  Federal  Judgment  is  Federal 
question. 

Approved  in  Virginia-Carolina  Chemical  Co.  v.  Kirven,  215  U.  S.  257, 
54  L.  Ed.  184,  30  Sup.  Ct.  78,  claim  that  full  credit  was  not  given  to 
judgment  in  Federal  court  raises  Federal  question,  and  if  State  court 
decision  is  against  such  claim.  Federal  Supreme  Court  has  jurisdiction; 
Deposit  Bank  v.  Frankfort,  191  U.  S.  516,  48  L.  Ed.  282,  24  Sup.  Ct.  159, 
holding  whether  Federal  judgment  has  been  given  due  force  in  State 
court  is  Federal  question,  reviewable  by  Supreme  Court;  Tullock  v.  Mul- 
vane,  184  U.  S.  507,  508,  46  L.  Ed.  664,  22  Sup.  Ct.  376,  holding  claim 
of  immunity  from  liability  for  attorney's  fees  under  injunction  bond 
given  in  Federal  court  raises  Federal  question;  Hancock  Nat.  Bank  v. 
Famum,  176  U.  S.  645,  44  L.  Ed.  621,  20  Sup.  Ct.  508,  holding  conten- 
tion that  Rhode  Island  court  denied  judgment  of  Kansas  court,  effect 
given  by  Rev.  Stats.,  §  905,  involved  Federal  question ;  James  v.  Central 
Trust  Co.,  98  Fed.  494,  39  C.  C.  A.  126,  holding  Circuit  Court  having 
decreed  foreclosure  of  railway  mortgage  has  jurisdiction  to  enjoin  action 
in  State  court  brought  in  disregard  of  such  decree ;  Bowen  v.  Ledbetter, 
32  Okl.  520, 122  Pac.  134,  State  District  Court  cannot  enjoin  contest  pro- 
ceeding before  commissioner  to  determine  right  to  allotment  of  Indian 
lands ;  Huntington  v.  Attrill,  146  U.  S.  666,  686,  36  L.  Ed.  1127,  1134, 
13  Sup.  Ct.  227,  235,  Central  Nat.  Bank  v.  Stevens,  169  U.  S.  460,  42 
L.  Ed.  817, 18  Sup.  Ct.  413,  Chicago  etc.  Ry.  Co.  v.  St.  Joseph  etc.  Depot 
Co.,  92  Fed.  26,  and  Oceanic  etc.  Nav.  Co.  v.  Compania  Transatlantica, 
134  N.  Y.  470,  30  Am.  St.  Rep.  691,  31  N.  E.  990,  all  reaffirming  rule ; 
Pittsburgh  etc.  Ry.  Co.  v.  Long  Island  Loan  etc.  Co.,  172  U.  S.  509,  48 
L.  Ed.  533,  19  Sup.  Ct.  244,  holding  Supreme  Court  has  jurisdiction  to 
inquire  whether  due  effect  was  accorded  to  foreclosure  proceedings  in 
United  States  Circuit  Court;  Howard  v.  Stewart,  34  Neb.  770,  52  N.  W. 
715,  holding  action  against  United  States  marshal  for  wrongful  levy 
could  be  removed  to  Federal  courts. 

Distinguished  in  Phoenix  Ins.  Co.  v.  Tennessee,  161  U.  Sr  185,  40 
L.  Ed.  664,  16  Sup.  Ct.  475,  holding  ruling  of  highest  court  of  State, 
concerning  effect  to  be  given  to  former  judgment  of  same  court,  not  sub- 
ject to  review  by  Supreme  Court;  Merritt  v.  American  etc.  Barge  Co., 
75  Fed.  816,  21  C.  C.  A.  525,  holding  issue  as  to  whether  due  force  and 
effect  has  been  given  to  a  judgment  of  another  State  does  not  involve 
construction  of  Federal  Constitution;  Giles  v.  Little,  134  U.  S.  649,  38 
L.  Ed.  1063,  10  Sup.  Ct.  625,  holding  disregard  by  highest  court  of  a 
State  of  an  opinion  of  the  Supreme  Court  in  another  case,  in  which  no 
judgment  has  been  entered,  gives  Supreme  Court  no  jurisdiction  on 
error;  Carson  v.  Dunham,  121  U.  S.  428,  30  L.  Ed.  994,  7  Sup.  Ct.  1033, 
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where  question  involved  was  as  to  right  of  removal  of  certain  cause; 
Winona  etc.  R.  R.  Co.  v.  Plainview,  143  U.  S.  391,  86  L.  Ed.  199, 12  Sup. 
Ct.  537,  where  question  as  to  impairment  of  obligation  was  not  raised 
below. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  B.  A.  62S. 

AllegatioxiB  necessary  to  sustain  action  of  maUdoos  prosecution  dia- 
CQSsed. 

Approved  in  Gonsouland  v.  Rosomano,  176  Fed.  487, 100  C.  C.  A.  97, 
action  for  malicious  abuse  of  process  will  lie,  though  process  was  law- 
fully issued  on  valid  judgment  for  just  cause  and  is  v(ilid  in  form,  grava- 
men being  malicious  use  of  power  conferred  by  judgment  and  writ; 
Stainer  v.  San  Luis  Valley  Land  etc.  Co.,  166  Fed.  224,  92  C.  C.  A.  128, 
fact  that  magistrate  bound  over  person  charged  with  criminal  offense 
is  only  prima  facie  evidence  of  probable  cause,  and  complaint  in  action 
for  malicious  prosecution  need  not  allege  that  such  action  was  result 
of  fraud  or  perjury;  Scheibler  v.  Steinburg,  129  Tenn.  616,  Ann.  Gas. 
1916D,  1162, 167  S.  W.  866,  in  order  to  maintain  suit  for  malicious  prose- 
cution, plaintiff  must  allege  and  prove  that  original  prosecution  has  ter- 
minated in  his  favor;  Craft  v.  Moloney  Belting  Co.,  117  Va,  484,  85 
S.  E.  487,  in  action  for  malicious  prosecution,  declaration  pleading  con- 
clusions of  law  was  insufficient,  as  facts  must  be  pleaded ;  Oiusti  v.  Del 
Papa,  19  R.  I.  340,  33  Atl.  525,  holding  an  averment  of  want  of  probable 
cause  mere  statement  of  conclusion  of  law. 

Malice  and  want  of  probable  cause  must  concur  In  maUdous  prasecn- 
tloii. 

Approved  in  Cragin  v.  De  Pape,  159  Fed.  693,  86  C.  C.  A.  559,  where 
facts  in  action  for  malicious  prosecution  are  undisputed,  question  of 
probable  cause  is  for  court;  Whipple  v.  Gorsuch,  82  Ark.  259,  12  Ann. 
Gas.  38,  10  L.  B.  A.  (N.  S.)  11S3,  101  S.  W.  737,  where,  in  action  for 
malicious  prosecution^  facts  relied  on  to  constitute  probable  cause  are 
undisputed,  question  is  for  court;  Slater  v.  Taylor,  31  App.  D.  C.  105, 
18  L.  B.  A.  (N.  S.)  77,  in  action  for  malicious  prosecution,  where  facts 
are  not  in  dispute,  question  of  probable  cause  is  for  court;  Spitzer  v. 
Friedlander,  14  App.  D.  C.  562,  where  facts  are  undisputed,  existence  or 
want  of  probable  cause  is  for  court;  Miller  v.  Lai,  77  N.  J.  L.  138,  71 
Atl.  64,  holding  it  was  error  to  instruct  that  there  was  no  malice  and 
leave  question  of  want  of  probable  cause  to  jury;  Le  Clear  v.  Perkins, 
103  Mich.  140,  holding  no  distinction  exists  between  criminal  and  civil 
actions  upon  question  as  to  want  of  probable  cause  and  malice;  Staun- 
ton V.  Goshorn,  94  Fed.  56,  and  Kolka  v.  Jones,  6  N.  D.  471,  66  Am.  St. 
Xin— 49 
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Rep.  622,  71  N.  W.  562,  holding  malice  alone  insufficient  to  sustain 
action  for  malicious  prosecution ;  Giusti  v.  Del  Papa,  19  R.  I.  339,  33  Atl. 
5^,  holding  fact  that  plaintiff  was  indicted  and  bound  over  is  conclusive 
evidence  of  probable  cause. 

Liability  for  malicious  prosecution  of  civil  action.    Note,  98  Am. 
St.  Bep.  460. 

Procuring  of  injunction  as  ground  for  action  for  malicious  prosecu- 
tion.   Note,  Ann.  Gas.  1914D,  613. 

Judgment  once  obtained,  although  reversed,  is  condusive  evidence  of 
probable  cause  in  malicious  prosecution. 

Approved  in  Burt  v.  Smith,  203  U.  S.  133,  61  L.  Ed.  126,  27  Sup.  Ct. 
37,  mistaken  view  of  law  may  constitute  probable  cause,  and  so  held  as 
to  suit  for  infringement  of  registered  trademark;  Deposit  Bank  v. 
Frankfort,  191  U.  S.  511,  515,  48  L.  Ed.  280,  24  Sup.  Ct.  158,  holding 
binding  decree  of  Federal  court  based  on  holding  of  State  court,  con- 
forming collection  of  taxes,  though  original  holding  repudiated  by  State 
and  Federal  courts ;  Erie  R.  Co.  v.  Reigherd,  166  Fed.  250,  16  Ann.  Oas. 
459,  20  L.  B.  A.  (N.  S.)  295,  92  C.  C.  A.  590,  person  arrested  without 
warrant  for  being  intoxicated,  by  voluntarily  signing  waiver  of  affi- 
davit and  plea  of  guilty,  waives  right  to  deny  legality  of  arrest,  and 
cannot  maintain  action  for  false  imprisonment ;  Blackban  v.  West  Jersey 
etc.  R.  Co.,  126  Fed.  253,  holding  record  of  plea  of  guilty  and  fine  on 
charge  of  not  paying  fare  conclusive  evidence  of  railroad's  probable 
cause  in  arresting  plaintiff;  Casey  v.  Dorr,  94  Ark.  436, 140  Am.  St.  Rep. 
124,  21  Ann-  Oas.  1046,  127  S.  W.  709,  finding  of  indictment  is  prima 
facie,  but  not  conclusive,  evidence  of  probable  cause;  Carpenter  v.  Sib- 
ley, 153  Cal.  217,  218, 126  Am.  St.  Rep.  77,  15  Ann.  Gas.  484, 15  L.  B.  A. 
(N.  S.)  1143,  94  Pac.  880,  presumption  of  probable  cause  was  rebutted 
by  averment  that  conviction  of  subornation  of  perjury  was  procured 
by  fraud ;  Carpenter  v.  Sibley,  15  Cal.  App.  602, 119  Pac.  398,  conviction 
on  prosecution  for  subornation  of  perjury,  though  reversed  on  appeal, 
is  conclusive  evidence  of  probable  cause  in  absence  of  evidence  that  con- 
viction was  obtained  by  fraud ;  Georgia  Loan  etc.  Trust  Co.  v.  Johnston, 
116  Ga.  633,  43  S.  E.  29,  holding  judgment  for  plaintiff  on  distress  war- 
rant, though  reversed,  conclusive  evidence  of  probable  cause  for  institu- 
tion of  action,  unless  judgment  obtained  by  fraud;  South  Georgia  Bldg. 
etc.  Co.  V.  Mathews,  4  Ga.  App.  292,  61  S.  E.  295,  temporary  injunction 
in  ex  parte  proceedings  is  not  conclusive  evidence  of  probable  cause  in 
suit  to  recover  damages  for  malicious  use  of  legal  process;  McElroy  v. 
Catholic  Press  Co.,  254  111.  294,  297,  98  N.  E.  529,  conviction  of  embezzle- 
ment was  evidence  of  probable  cause  in  action  for  malicious  prosecu- 
tion, though  judgment  was  reversed  for  error;  T.  E.  Hill  Co.  v.  Con- 
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tractors'  Supply  etc.  Co.,  249  111.  309,  34  L.  R.  A.  (N.  S.)  456,  94  N.  E. 
546,  holding  defendant  did  not  maliciously  and  without  probable  cause 
institute  bankruptcy  proceedings,  though  court  decided  that  corpo/ation 
was  not  engaged  in  such  pursuits  as  to  be  subject  to  involuntary  bank- 
ruptcy proceedings;  Duerr  v.  Kentucky  &  Indiana  Bridge  etc.  Co.,  132 
Ky.  233,  116  S.  W.  326,  plea  of  guilty  in  criminal  prosecution  in  con- 
nection with  judgment  is  conclusive  evidence  of  probable  cause  and  pre- 
cludes recovery  for  malicious  prosecution;  Schultz  v.  Greenwood  Ceme- 
tery, 190  N.  Y.  281,  83  N.  E.  42,  in  action  for  malicious  prosecution, 
defendant  is  entitled  to  instruction  that  holding  of  plaintiff  on  criminal 
charge  by  magistrate  after  examination  into  facts  is  prima  facie  evi- 
dence of  probable  cause ;  Burt  v.  Smith,  181  N.  Y.  6,  73  N.  E.  496,  hold- 
ing order  granting  injunction  pendente  lite  although  subsequently  re- 
versed and  complaint  dismissed  prima  facie  evidence  of  probable  cause 
in  action  for  malicious  prosecution;  Smith  v.  Thomas,  149  N.  C.  103,  62 
S.  E.  773,  conviction  before  justice  having  jurisdiction  without  jury, 
though  reversed  on  appeal,  is  conclusive  evidence  of  probable  cause  in 
action  for  malicious  prosecution;  Swepson  v.  Davis,  109  Tenn.  108,  70 
S.  W.  67,  holding  in  action  for  malicious  prosecution,  court  cannot  go 
behind  final  judgment  for  plaintiff  to  see  who  succeeded;  King  v.  Esta- 
brooks,  77  Vt.  374,  60  Atl.  85,  holding  judgment  sufBciently  impeached 
by  allegation  of  bad  faith  to  destroy  its  effect  as  probable  cause;  Saun- 
ders V.  Baldwin,  112  Va.  433,  441,  Ann.  Oaa.  1913B,  1049,  34  L.  B.  A. 
(N.  S.)  958,  71  S.  E.  621,  624,  judgment  of  conviction  by  justice  or  other 
trial  court  is  conclusive  evidence  of  probable  cause  in  action  for  mali- 
cious prosecution,  though  judgment  was  reversed  on  appeal;  Topolewski 
V.  Plankington  Packing  Co.,  143  Wis.  64,  126  N.  W.  558,  judgment  in 
criminal  case,  commenced  upon  initiative  of  private  person,  will  stand  as 
probable  cause  for  such  commencement,  though  judgment  be  reversed  on 
appeal ;  Staunton  v.  Goshom,  94  Fed.  57,  60,  36  C.  C.  A,  75,  holding  there 
was  probable  cause,  although  defendant  was  acquitted  on  trial;  Holliday 
v.  Holliday,  123  Cal.  32,  55  Pac.  704,  and  Short  v.  Spragins,  104  Ga.  629, 
631,  30  S.  E.  811,  812,  both  reaflSrming  rule;  Louisville  etc.  Ry.  Co.  v. 
Hendricks,  13  Ind.  App.  13,  40  N.  E.  82,  and  Ross  v.  Hixon,  46  Kan.  554, 
26  Am.  St.  Rep.  126,  12  L.  B.  A.  762,  26  Pac.  956,  where,  under  facts, 
findings  of  examining  magistrate  were  held  only  prima  facie  evidence  of 
probable  cause ;  Clements  v.  Odorless  Excavating  Apparatus  Co.,  67  Md. 
608,  13  Atl.  633,  holding,  if  judgment  be  obtained  by  fraud,  it  is  no  evi- 
dence whatever  of  probable  cause ;  Barber  v.  Scott,  92  Iowa,  59,  60  N.  W. 
499,  and  Nchr  v.  Dobbs,  47  Neb.  868,  869,  66  N.  W.  865,  866,  both  holding 
presumption  of  probable  cause,  arising  from  conviction,  is  rebuttable; 
Root;  V.  Rose,  6  N.  D.  581,  583,  72  N.  W.  1024,  where  judgment  of  con- 
viction, although  subsequently  reversed,  was  held  sufficient  to  constitute 
probable  cause. 
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Probative  f orce^  in  action  for  malicious  prosecution,  of  conviction 
in  criminal  proceeding  reversed  on  appeal  or  new  trial.  Note^ 
6  Ann.  Gas.  608. 

Judgment,  decree  or  order  in  civil  suit  as  evidence  of  probable  cause 
in  action  for  malicious  prosecution.    Note,  2  Ann.  Oas.  580. 

Probative  force  in  action  for  malicious  prosecution  of  conviction  in 
criminal  proceeding  procured  by  fraud,  perjury,  etc.  Note^  15 
Ann.  Gas.  486. 

Effect  on  presumption  of  probable  cause  for  prosecution,  or  pro- 
curement of  conviction  by  fraud,  perjury,  etc.  Note,  15  L.  R.  A. 
(N.  S.)  1146. 

Judgments  of  Circuit  Oonrts  axe  of  such  effect  only,  In  particiilar  States, 
as  judgments  of  State  courts  of  equal  authority. 

Approved  in  Hancock  Nat.  Bank  v.  Famum,  176  U.  S.  645,  44  L.  Ed. 
621,  20  Sup.  Ct.  508,  holding  judgment  o"f  Circuit  Court  in  Kansas  of 
equal  dignity  with  decisions  of  State  courts  of  equal  authority;  Harmon 
V.  Best,  174  Ind.  334,  91  N.  E.  23,  where  railroad  employee  was  garnished 
pursuant  to  order  of  Federal  court  in  receivership  proceedings,  such  em- 
ployee could  not  maintain  action  against  receiver  in  State  court,  without 
leave  of  Federal  court,  to  recover  full  amount  of  wages  due;  Old 
Dominion  Copper  Mining  etc.  Co.  v.  Bigelow,  203  Mass.  206,  206,  40 
L.  R.  A.  (N.  S.)  314,  89  N.  E.  213,  judgment  of  Federal  court  in  New 
York  in  favor  of  executor  of  promoter  of  corporation  sued  by  corpora- 
tion for  rescission  of  sale  to  it  of  property  by  promoter  and  associate 
promoter  is  not  available  as  estoppel  in  Massachusetts  court  by  corpo- 
ration against  associate  promoter  for  secret  profits  made  in  sale  of  such 
property,  where  associate  promoter  was  not  party  to  suit  in  Federal 
court ;  Metcalf  v.  Watertown,  153  U.  S.  676,  38  L.  Ed.  864,  14  Sup.  Ct. 
949,  holding  decrees  of  United  States  Circuit  Court  for  district  of  Wis- 
consin subject  to  same  statute  of  limitations  as  decrees  rendered  by 
highest  courts  of  that  State ;  Ambler  v.  Whipple,  139  111.  323,  32  Am.  St. 
Rep.  211,  28  N.  E.  844,  reaffirming  rule  in  considering  judgment  of 
Supreme  Court  of  District  of  Columbia;  Chicago  etc.  Bridge  Co.  v. 
Fowler,  55  Kan.  36,  39  Pac.  733,  holding  judgment  of  United  States  Cir- 
cuit Court  lien  on  property  of  judgment  debtor,  situated  in  county  in 
which  decree  was  rendered ;  Wonderly  v.  Lafayette  Co.,  150  Mo.  653,  73 
Am.  St.  Rep.  485,  45  L.  R.  A.  391,  51  S.  W.  750,  holding  judgment  of 
United  States  Circuit  Court,  sitting  in  State  of  Missouri,  is  to  be 
accorded  such  effect  only  as  judgment  of  State  Circuit  Court;  Oceanic 
Steam  Nav.  Co.  v.  Compania  Transatlantics  Espaiiola,  134  N.  Y.  468,  30 
Am.  St.  Rep.  690,  31  N.  E.  989,  holding  person  who  has  been  compelled 
to  pay  damages  caused  by  another's  negligence  may  recover  from  latter 
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amount  so  paid ;  Stevens  v.  Central  Nat.  Bank,  144  N.  Y.  60,  39  N.  E.  71> 
arguendo. 

Distinguished  in  Illinois  Central  R.  R.  Co.  v.  Bentz,  108  Tenn.  675,  91 
Am.  St.  Rep.  766,  69  S.  W.  319,  holding  matter  decided  by  District  Court 
on  appeal  followed  by  plaintiff,  nonsuit  not  res  adjudicata,  barring 
second  action  in  different  State. 

Conclusiveness  of  discharge  in  insolvency.    Note,  15  Am.'  St.  Rep. 
217. 

Malicious  prosecution  is  question  of  probable  cause  for  court  or 

jury.    Note,  L.  R.  A.  1915D,  58. 

> 

Miscellaneous.  Cited  in  New  Orleans  Water  Works  ▼.  Louisiana 
Sugar  Refin.  Co.,  125  U.  S.  27,  31  L.  Ed.  611,  8  Sup.  Ct.  746,  incidentally, 
as  holding  opinion  of  Supreme  Court  of  Louisiana  is  part  of  record  con- 
sidered on  writ  of  error  from  United  States  Stipreme  Court;  Butchers' 
Union  Slaughter-House  etc.  Co.  v.  Crescent  City  etc.  Slaughter-House, 
41  La.  Ann.  357,  6  South.  509,  and  Heinekamp  v.  Beaty,  74  Md.  395,  21 
Atl.  1099,  incidentally. 

120. XT.  8.  160-165,  30  L.  Ed.  591,  7  Sop.  Gt.  517,  LITTUS  BOCK  ETC.  BT. 
CO.  V.  HCKTINaTOK. 

.   Not  cited. 

120  U.  8.  166-169,  SO  L.  Ed.  621,  7  8ap.  Ct  660,  HIBEBNIA  INB.  CO.  Y. 
ST.  LOUIS  TRANS.  CO. 

Not  cited. 

120  U.  8.  169-183,  30  L.  Ed.  627,  7  Sup.  Ct.  610,  UNITED  STATES  Y.  THTJ.. 

Clerks  of  District  Courts  must  account  to  United  States  for  all  fees 
received  hy  them  as  clerks. 

Approved  in  United  States  v.  Mason,  218  U.  S.  522,  54  L.  Ed.  1135,  31 
Sup.  Ct.  28,  clerks  of  Federal  courts  are  not  controlled  in  respect  to 
their  fees  and  accounting  therefor  by  act  of  March  3,  1876,  relating  to 
embezzlement  of  money  and  property  of  United  States  by  officers 
chained  with  safe-keeping  thereof;  United  States  v.  Oliphant,  230  Fed. 
6,  7,  8,  9,  where  clerk  of  Federal  Circuit  Court  charged  litigants  amount 
for  printing  in  excess  of  amount  paid  by  him,  such  excess  was  for  ser- 
vices connected  with  clerk's  office  and  should  have  been  reported  and 
paid  to  government;  United  States  v.  MacMillan,  209  Fed.  269,  271,  273, 
money  collected  by  clerk  of  Federal  court  for  official  services  is  not 
revenue  of  United  States,  but  fees  belonging  to  him  subject  only  to 
account  for  excess;  United  States  v.  Mason,  177  Fed.  569,  money  re- 
ceived by  clerk  of  Federal,  Circuit  or  District  Court  as  fees  or  emola- 
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ments  is  not  public  money  of  United  States  when  so  received  within 
meaning  of  section  5490  of  the  Revised  Statutes ;  State  v.  Stockwell,  23 
N.  D.  107,  134  N.  W.  783,  county  superintendent  was  bound  to  account 
to  State  for  balance,  after  necessary  disbursements  were  made,  of  fees 
collected  for  teachers '  examinations ;  Pitts  v.  Logan  County,  3  Okl.  737, 
738,  739,  740,  41  Pac.  590,  591,  holding  clerks  of  District  Courts  must 
account  for  all  fees,  both  territorial  and  United  States,  to  Secretary  of 
Treasury;  Barron  County  v.  Beckwith,  142  Wis.  525,  526,  135  Am.  St. 
Bepi  1079,  30  L.  B.  A.  (N.  S.)  810,  124  N.  W.  1032,  1033,  holding  clerks 
of  County  Courts  on  salary  basis  were  not  entitled  to  fees  in  naturaliza- 
tion proceedings,  but  such  fees  must  be  accounted  for  to  county  treas- 
urer; Pitts  V.  Logan  Co.,  3  Okl.  737,  738,  739,  41  Pac.  590,  holding  act  of 
territorial  legislature  attempting  to  regulate  fees  of  such  clerks,  void. 

■ 

(31erk  of  District  Court  does  not  act  as  such  In  naturalization  proceed- 
ings, and  need  not  account  for  fees. 

Approved  in  Hill  v.  United  States,  40  Fed.  441,  445,  446,  and  United 
States  V.  McMillan,  165  U.  S.  506,  515,  516,  517,  41  L.  Ed.  805,  809,  19 
Sup.  Ct.  396,  400  (affirming  10  Utah,  188,  37  Pac.  264),  both  reaffirming 
role;  In  re  Moy  Chee  Kee,  13  Sawy.  124,  33  Fed.  379,  holding  the  fee 
allowed  in  naturalization  cases  rests  with  the  discretion  of  the  court; 
United  States  v.  Hill,  123  U.  S.  682,  683,  31  L.  Ed.  275.  276,  8  Sup.  Ct. 
308,  309,  without  special  application. 

Distinguished  in  Finley  v.  Territory,  12  Okl.  640,  73  Pac.  279,  denying 
probate  judges  extra  compensation  while  acting  in  town-site  matters; 
Pitts  V.  Logan  Co.,  3  Okl.  741,  41  Pac.  591,  holding  clerks  must  account 
for  all  fees  received  as  clerks. 

Right  of  clerk  on  salary  basis  to  fee  for  naturalization.    Note,  SO 
L.  E.  A.  (N.  S.)  810. 

In  construing  ambignons  statute,  construction  put  upon  it  by  executive 
officers  is  entitled  to  weight. 

Approved  in  First  Nat.  Bank  v.  United  States,  206  Fed.  379,  46 
L.  R.  A.  (N.  S.)  1139,  124  C.  C.  A.  256,  following  construction  given  to 
section  2399  of  the  Penal  Code  by  Secretary  of  Treasury  and  attorney 
general  and  holding  bank  was  not  subject  to  fine  for  collection  of  sight 
draft  for  purchase  price  of  interstate  shipment  of  intoxicating  liquor 
and  delivery  of  bill  of  lading  necessary  to  enable  consignee  to  obtain 
liquor;  Kirkman  v.  McClaughry,  160  Fed.  439,  90  C.  C.  A.  86,  customary 
military  law  and  army  regulations  unite  in  requiring  that  different  sen- 
tences to  imprisonment  imposed  by  courts-martial  upon  same  offender 
be  regarded  as  cumulative  and  be  executed  consecutively;  United  States 
v.  Swift,  139  Fed.  230,  71  C.  C.  A.  351,  following  principal  case  and  allow- 
ing expenditures  incurred  by  marshal  for  extra  bailiffs;  In  re  Brodie, 
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128  Fe^.  672,  63  C.  C.  A.  419,  holding  sentence  of.  court-martial  deter- 
mining that  court-martial  cannot  ascertain  local  law  not  open  to  col- 
lateral attack ;  Nunn  v.  Gerst  Brewing  Co.,  99  Fed.  942,  40  C.  C.  A.  190, 
holding  construction  by  Treasury  Department  of  Rev.  Stats.,  §  3341, 
regulating  revenue  on  beer,  controlling  in  case  of  doubt;  Lochren  v. 
United  States,  6  App.  D.  C  510,  Commissioner  of  Pensions  has  power  to 
review  and  modify  decision  of  former  commissioner  whereby  rating  of 
pensioner  was  increased,  and  to  reduce  such  rating  upon  ground  that 
proof  of  disabilities  submitted  did  not  justify  increase;  Bankers'  Mut. 
Casualty  Co.  v.  First  Nat.  Bank,  131  Iowa,  464,  108  N.  W.  1049,  where 
insurance  company  has  adopted  articles  of  incorporation  authorizing  it 
to  transact  business  of  ^burglary  insurance,  and  has  secured  certificate 
from  State  auditor,  in  action  on  premium  note  insured  cannot  defend 
on  ground  that  writing  of  burglary  insurance  was  ultra  vires;  Douglas 
County  V.  Vinsonhaler,  82  Neb.  824,  118  N.  W.  1064,  holding  county 
judge  was  not  required  to  report  fees  received  for  performing  marriage 
ceremonies ;  Henrica  County  v.  City  of  Richmond,  106  Va.  295,  117  Am. 
St.  Rep.  1001,  55  S.  E.  688,  act  providing  for  extension  of  corporate 
limits  of  cities  and  authorizing  circuit  judges  to  carry  out  its  provisions 
is  not  invalid  as  devolving  on  judges  legislative  powers ;  dissenting  opin- 
ion in  Bates  &  Guild  Co.  v.  Payne,  194  U.  S.  Ill,  48  L.  Ed.  896,  24  Sup. 
Ct.  595,  majority  refusing  to  interfere  with  postmaster-general's  refusal 
to  admit  monthly  musical  publication  as  second-class  mail;  Robertson 
▼.  Downing,  127  U.  S.  613,  32  L.  Ed.  271,  8  Sup.  Ct.  1331,  in  sustaining 
practice  of  Treasury  Department  relative  to  customs  charges;  Erwin  v. 
United  States,  37  Fed.  474,  2  L.  R.  A.  231,  holding  clerk  of  Circuit  Court 
entitled  to  fees  for  revising  jury-box  in  accordance  with  practice  of 
department  of  justice;  United  States  v.  Union  Pac.  Ry.  Co.,  37  Fed.  555, 
to  rulings  of  Land  Department  relating  to  rajlroad  grants;  Rand  v. 
United  States,  38  Fed.  667,  holding  United  States  commissioners  en- 
titled to  fees  for  drawing  complaints  in  criminal  cases;  Ex  parte  Me- 
Cabe,  46  Fed.  378,  12  L.  R.  A.  598,  in  holding  construction  placed  by 
State  department  on  a  treaty  binding  on  courts;  Michigan  v.  Jackson 
etc.  R.  Co.,  69  Fed.  120,  16  C.  C.  A.  345,  holding  State  estopped  from 
setting  up  title  to  lands,  when  its  officers  had  acquiesced  in  title  claimed 
by  others  for  long  period;  Anglo-California  Bank  v.  Secretary  of  Treas- 
ury, 76  Fed.  750,  22  C.  C.  A.  527,  holding  construction  which  had  been 
acquiesced  in  for  long  period  of  time  should  not  be  changed  witho\^t 
most  cogent  reasons;  Hilburn  v.  St.  Paul  etc.  Ry!*Co.,  23  Mont.  249,  58 
Pac.  812,  holding  courts  cannot  place  such  a  construction  on  a  statute 
as  to  abrogate  a  specific  provision  thereof;  Detroit  v.  Detroit  City  Ry. 
Co.,  56  Fed.  904,  arguendo. 

Distinguished  in  Fairbank  v.  United  States,  181  U.  S.  308,  310,  45 
L.  Ed.  873,  21  Sup.  Ct.  658,  659,  holding  practical  construction  of  con- 
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stitutional  provision  by  legislative  action  entitled  to  no  force  except  in 
cases  of  doubt;  Avery  v.  Pima  Co.,  7  Ariz.  32,  60  Pac.  703,  denying 
sheriff  extra  compensation  for  care  of  United  States  prisoners;  Board 
of  County  Commrs.  of  Hennepin  County  v.  Dickey,  86  Minn.  342,  90 
N.  W,  780,  holding  clerk  of  court  cannot  retain  fees  received  as  clerk 
on  ground  of  executive  construction  that  court  acquiesced  in  his  reten- 
tion of  fees;  Merritt  v.  Cameron,  137  U.  S.  552,  34  L.  Ed.  776,  11  Sup. 
Ct.  178,  where  executive  construction  was  not  long,  continued  and  un- 
broken; Hedden  v.  Iselin,  24  Blatchf.  459,  31  Fed.  268,  and  Hallett  ▼. 
United  States,  63  Fed.  823,  where  statute  in  question  was  not  doubtful 
of  construction. 

Estoppel  of  a  county  or  municipal  corporation  to  contest  illegal 
claims  or  expenditures.    Note,  137  Am.  St.  Rep.  363. 

120  V.  8.  183-197,  30  L.  Ed.  644,  6  Snp.  Gt.  500,  PHOENIX  LIFE  IN8.  00. 
y.  EADDIN. 

Answers  In  application  are  consUned  as  representations,  osless  deadjr 
Intended  as  warranties. 

Approved  in  McClain  v.  Provident  Sav.  Life  Assur.  Soc,  110  Fed. 
87,  49  C.  C.  A.  31,  holding  answers  stipulated  by  blank  to  be  full,  true 
and  complete,  and  warranted  by  applicant  as  true,  mere  representa- 
tions avoiding  i)olioy  only  on  bad  faith;  Fidelity  Mut.  Life  Assn.  v. 
Jeffords,  107  Fed.  408,  53  L.  R.  A.  193,  46  C.  C.  A.  377,  holding  appli- 
cant's answer  that  he  was  free  from  any  and  all  diseases  a  representa- 
tion and  not  warranty  against  unknown  diseases;  Hubbard  v.  Mutual 
Reserve  Fund  Life  Assn.,  100  Fed.  721,  40  C.  C.  A.  665,  holding  as 
warranties  answers  warranted  in  application  as  full,  complete  and 
true ;  Callies  v.  Modem  Woodmen,  98  Mo.  App.  529,  72  S.  W.  715,  hold- 
ing where  questions  of  brothers'  deaths  not  asked  in  terms,  answer 
giving  other  facts  concerning  them  not  warranty;  Aetna  Life  Ins.  Co. 
v.  Rehlaender,  68  Neb.  292,  94  N.  W.  132,  holding  representation  as  to 
health  on  application  to  revive  policy  must  be  proven  false  before 
recovery  defeated;  Guthrie  Nat.  Bank  v.  Fidelity  &  Deposit  Co.,  14 
Okl.  641,  79  Pac.  103,  refusing  to  construe  statements  to  indemnity 
company  to  execute  bond  for  employee  as  warranties  unless  different 
construction  impossible;  Logan  v.  Provident  Life  Assur.  Society,  57 
W.  Va.  389,  50  S.  E.  531,  holding  application  made  part  of  policy, 
applicant's  answers  to  questions  therein  representations;  American  etc. 
Indem.  Co.  v.  CarrolUon  etc.  Mfg.  Co.,  95  Fed.  112,  36  C.  C.  A.  671, 
where  there  was  a  distinct  agreement  that  application  should  be  con- 
sidered part  of  contract;  Pennsylvania  Mut.  Life  Ins.  Co.  v.  Mechanics' 
etc.  Trust  Co.,  72  Fed.  438,  38  L.  R.  A.  67,  19  C.  C.  A.  286,  and  Guar- 
antee Co.  V.  Mechanics'  etc.  Trust  Co.,  80  Fed.  784,  26  C.  C.  A.  146, 
arguendo. 
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Distin^ished  in  Supreme  Conclave  y.  Wood,  120  Ga.  336,  47  S.  E. 
941,  holding  any  material  variation  in  statements  covenanted  to  be 
true,  wherein  risk  changed,  avoids  the  policy;  dissenting  opinion  in  Mo- 
Gannon  V.  Fire  Ins.  Co.,  127  Mich.  650,  89  Axa.  St.  Rep.  512,  87  N.  W.  66, 
majority  holding  insured's  agreement  in  application  to  keep  watchman 
not  a  warranty. 

Substantial  misrepresentation  avoids  policy  Issued  on  faith  thenof . 
Approved  in  Mutual  life  Ins.  Co.  ▼.  Hilton-Green,  241  U.  S.  622, 
60  L.  Ed.  1211,  36^  Sup.  Ct.  676,  misrepresentations  in  application  for 
life  insurance  in  regard  to  treatment  in  sanitarium  and  surgical  opera- 
tion tand  in  regard  to  withdrawal  of  applications  for  insurance  in 
other  companies  because  of  their  unwillingness  to  insure  avoided 
policy ;  Aetna  Life  Ins.  Co.  v.  Moore,  231  U.  S.  557,  558,  68  L.  Ed.  366, 
34  Sup.  Ct.  186,  representation  that  applicant  for  insurtoce  has  never 
been  rejected  by  any  company  is  material  to  risk,  and  is  not  true  if  he 
has  withdrawn  application  at  suggestion  of  medical  adviser,  and  with 
knowledge  that  company  was  about  to  reject  application;  Northern 
Assur.  Co.  V.  Grand  View  Bldg.  Assn.,  183  U.  S.  348,  46  L.  Ed.  231,  22 
Sup.  Ct.  148,  holding  condition  of  no  other  insurance  not  waived  by 
knowledge  of  insurer's  agent  where  waiver  had  to  be  written  upon 
policy;  Lynch  v.  Travelers'  Ins.  Co.,  200  Fed.  195,  118  C.  C.  A.  379, 
where  application  for  accident  policy  warranted  that  insured  had  no 
deformity,  and  he  was  bom  without  fingers  on  his  right  hand,  breach 
of  warranty  avoided  policy;  Atlas  Reduction  Co.  v.  New  Zealand  Ins. 
Co.,  138  Fed.  499,  9  L.  E.  A.  (N.  S.)  433,  71  C.  C.  A.  21,  holding  policy 
terminated  by  executing  chattel  mortgage  without  insurer's  consent; 
Nelson  v.  Nederland  Life  Ins.  Co.,  110  Iowa,  602,  81  N.  W.  807,  holding 
policy  stipulating  it  should  be  void  if  applicant's  statements  were 
untrue  avoided  by  false  statements  that  applicant  required  no  medical 
assistance;  JefiErey  v.  Golden  Cross,  97  Me.  179,  53  Atl.  1103,  holding 
answers  to  questions  not  substantially  true  avoid  policy;  Hanrahan  v. 
Metropolitan  Life  Ins.  Co.,  72  N.  J.  L.  508,  63  Atl.  282,  holding  policy 
avoided  where  answer,  though  incomplete,  false;  Shoucair  v.  North 
British  &  Mercantile  Ins.  Co.,  16  N.  M.  573,  120  Pac.  330,  stipulation 
in  fire  policy  that  policy  shall  be  void  if  interest  of  insured  be  other 
than  unconditional  and  sole  ownership  is  valid,  and  existence  of  re- 
corded chattel  mortgage  avoids  policy;  Doming  Inv.  Co.  v.  Shawnee 
Ins.  Co.,  16  Okl.  17,  83  Pac.  923,  holding  application  made  part  of 
insurance  contract,  statements  therein  are  warranties,  and  breach 
thereof  avoids  policy;  dissenting  opinion  in  Bank  of  New  Orleans  v. 
Manhattan  Life  Ins.  Co.,  52  La.  Ann.  45,  26  South.  808,  majority  hold- 
ing insurer  estopped  to  show  falsification  by  applicant  where  policy 
was  taken  for  third  party,  and  where  insurer  knew   true  faets;  Me- 
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chanics'  Sav.  Bank  etc.  Co.  v.  Guarantee  Co.  of  North  America,  68 
Fed.  466,  holding,  where  warranties  are  made  on  knowledge  and  belief, 
insurer  must  show  they  were  knowingly  false  to  avoid  policy;  Aloe 
V.  Mutual  etc.  Life  Assn.,  147  Mo.  579,  49  S.  W.  557,  and  Metropolitan 
Life  Ins.  Co.  v.  McTague,  49  N.  J.  L.  588,  60  Am.  Rep.  662,  9  Atl.  766, 
both  holding,  if  statements  be  false,  although  in  immaterial  particulars, 
contract  would  be  avoided;  Pennsylvania  Mut.  Life  Ins.  Co.  v.  Me- 
chanics' etc.  Trust  Co.,  72  Fed.  431,  S8  L.  R.  A.  63,  19  C.  C.  A.  286, 
arguendo. 

Distinguished  in  Rupert  v.  Supreme  Court  U.  O.  F.,  94  Minn«  295, 
102  N.  W.  716,  holding  answers  not  shown  to  be  afiGbrmatively  false 
will  not  prevent  recovery  on  policy;  Qrabbs  v.  Farmers'  etc.  Ins:  Co., 
125  N.  C.  397,  34  S.  E.  505,  holding  knowledge  of  ^urer  or  agents 
of  conditional  ownership  in  insured  waives  the  defense. 

Invalidity  of  life  insurance  policy  owing  to  existence  of  disease 
affecting  the  applicant.    Note,  S  Am.  St.  Rep.  636,  637. 

Ismance  of  policy  widves  failure  to  answer,  or  Inqierf ect  answer. 
Approved  in  Eeatley  v.  Grand  Fraternity,  198  Fed.  269,  in  applica- 
tion for  certificate  of  beneficial  insurance  in  fraternal  order,  state- 
ment that  it  had  not  been  applicant's  daily  practice  to  use  intoxicants 
was  not  shown  to  be  false  by  mere  proof  that  he  indulged  in  intoxi- 
cants at  frequent  and  regular  intervals;  Supreme  Lodge  ICnights  of 
Pythias  V.  Wellenvoss,  119  Fed.  675,  56  C.  C.  A.  287,  holding  accept- 
ance of  premiums  on  endowment  fund  by  Knights  of  Pythias  after 
recommended  suspension  of  member  waived  disability  and  effectuated 
policy;  Security  Mut.  Ins.  Co.  v.  Berry,  81  Ark.  95,  98  8.  W.  693,  where 
insurance  company  issues  policy  without  further  inquiry,  it  waives 
defect  in  answer  in  application ;  Merchants'  Mut.  Fire  Ins.  Co.  v.  Harris, 
51  Colo.  Ill,  116  Pac.  149,  holding  fire  policy  was  not  void  because 
of  chattel  mortgage  on  part  of  property,  where  agent  was  informed  of 
encumbrance  and  question  as  to  encumbrance  was  left  blank,'  although 
policy  stipulated  it  should  be  void  if  interest  was  other  than  uncon- 
ditional; Pacific  Mut.  Life  Ins.  Co.  v.  Van  Fleet,  47  Colo.  412,  107 
Pac.  1091,  where  application  for  insurance  contained  false  answer  as 
to  whether  insured  had  received  compensation  for  injuries  or  sickness, 
inserted  by  its  agent  and  imperfect  on  its  face,  company  having  issued 
policy  could  not  avoid  it  for  incompleteness  of  answer;  Peterson  v. 
Manhattan  Life  Ins.  Co.,  244  111.  343,  18  Ann.  Oaa.  96,  91  N.  E.  471, 
where  answer  to  question  was  not  responsive^  company  by  issuing 
policy  waived  its  right  to  answer;  Dimick  v.  Metropolitan  Life  Ins. 
Co.,  67  N.  J.  L.  376,  51  Atl.  696,  holding  issuance  of  policy  waived 
failure  to  answer  question  concerning  insured's  pension;  French  v. 
Fidelity  &  Casualty  Co.,  135  Wis.  266,  17  L.  R.  A.  (N.  S.)  1011,  116 
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N.  W.  872,  where  accident  policy  contained  schedule  of  warranties  con- 
sisting of  separate  statements  followed  by  blank  line  in  which  V-shaped 
mark  was  placed,  it  was  for  jury  to  determine  whbther  check  marks 
were  to  be  treated  as  denial  of  any  exception  or  as  waiver  of  state- 
ment in  any  answer;  Manhattan  Life  Ins.  Co.  v.  P.  J.  Willis,  60  Fed. 
242,  8  C.  C.  A.  594,  reaffirming  rule ;  Selby  v.  Mutual  Life  Ins.  Co.,  67 
Fed.  491,  ^here  breach  of  warranty  in  application  was  held  not  to 
nullify  policy,  although  it  rendered  same  voidable;  Dwelling-House 
Ins.  Co.  V.  Brodie,  52  Ark.  17,  4  L.  R.  A.  460,  11  S.  W.  1017,  holding 
issuance  of  policy,  with  full  knowledge  or  notice  of  all  facts  affecting 
its  validity,  is  equivalent  to  an  assertion  that  it  is  valid  at  time  of 
delivery ;  German  Ins.  etc.  Inst.  v.  Kline,  44  Neb.  401,  62  N.  W.-  858, 
where,  under  facts,  insurer  was  held  to  have  waived  application  for 
insurance ;  Hosf ord  v.  Germania  Fire  Ins.  Co.,  127  U.  S.  403,  32  L.  Ed. 
198,  8  Sup.  Ct.  1201,  and  Phoenix  Assur.  Co.  v.  Munger  etc.  Mfg.  Co., 
(Tex.  Civ.  App.),  49  S.  W.  276,  holding  issuance  of  policy  waiver 
of  omission  in  application  to  answer  question  relating  to  encum- 
brances ;  Marston  v.  Kenebec  Mut.  Life  Ins.  Co.,  89  Me.  280,  56  Am.  St. 
Rep.  423,  36  Atl.  394,  Thies  v.  Mutual  Life  Ins.  Co.,  13  Tex.  Civ.  App. 
285,  35  S.  W.  678,  and  Billings  v.  Metropolitan  Life  Ins.  Co.,  70  Vt. 
485,  41  Atl.  519,  all  holding  ambiguities  in  contract  of  insurance  will 
be  construed  against  insurer;  Dunbar  y.'Phenix  Ins.  Co.,  72  Wis.  502, 
40  N.  W.  390,  holding  policy  not  avoided  because  insured  did  not  vol- 
untarily inform  insurer  property  was  encumbered;  Pennsylvania  Mut. 
Life  Ins.  Co.  v.  Mechanics'  etc.  Trust  Co.,  72  Fed.  421,  38  L.  R.  A.  58. 
19  C.  C.  A.  286,  arguendo. 

Distinguished  in  Home  Life  Ins.  Co.  v.  Myers,  112  Fed.  862,  50 
C.  C.  A.  544,  holding  acceptance  of  false  answer  by  insurer  no  waiver 
of  requirement  for  accurate  information. 

Waiver  of  conditions  in  insurance  policy  by  insurer's  failure  io 
inquire  into  existing  facts.    Note,  2  Ann.  Gas.  286. 

Breach  of  warranty  that  insured  has  not  made  previous  application 
for  insurance.    Note,  7  Ann.  GaA.  676. 

False  representations  as  to  previous  applications  forfeiting  life 
insurance.    Note,  55  L.  R.  A.  126,  126,  129,  130,  134. 

PtActice  of  embodying  entire  charge  In  bill  of  exceptions  condemned. 
Approved  in  Newport  News  etc.  R.  &  E.  Co.  v.  Yount,  136  Fed.  590, 
69  C.  C.  A.  363,  refusing  to  review  instructions  where  exceptions  fail 
to  contain  evidence  pertinent  to  issue,  although  evidence  elsewhere 
in  record ;  South  Penn  Oil  Co.  v.  Latshaw,  111  Fed.  599,  49  C.  C.  A.  478, 
holding  refusal  of  instruction  not  reviewable  unless  exceptions  contain 
evidence  showing  instructions  applicable;  Sternenberg  v.  Mailhos,  99 
Fed.  46,  39  C.  C.  A.  408,  holding  bill  of  exceptions  defective  for  failure 
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to  state  sufficient  evidence  to  show  applicability  of  instructions  refused 
or  given;  Waterhouse  v.  Rock  Island  Alaska  Min.  Co.,  97  Fed.  471,  38 
C.  C.  A.  281,  condemning  bill  of  exceptions  comprising  the  whole 
record;  dissenting  opinion  in  Stubbs  v.  United  States,  104  Fed.  993,  44 
C.  C.  A.  292,  majority  holding  erroneous  an  instruction  based  on  mis- 
taken law,  although  record  did  not  show  that  it  contained  all  evidence; 
AUis  V.  United  States,  155  U.  S.  123,  39  L.  Ed.  98,  15  Bup.  Ct.  38, 
holding  party  excepting  to  charge  must  state  distinctly  matters  of 
law  in  charge  to  which  he  excepts;  Clune  v.  United  States,  159 
U.  S.  594,  40  L.  Ed.  271,  16  Sup.  Ct.  126,  as  authority  for. holding 
bill  of  exceptions  only  appropriate  method  of  bringing  into  record 
instructions  given  or-  refused;  Southwestern  Virginia  Imp.  Co.  v.- 
Frari,  58  Fed.  172,  7  C.  C.  A.  149,  and  New  York  etc.  R.  R.  Co.  v. 
Madison,  123  U.  S.  527,  31  L.  Ed.  260,  8  Sup.  Ct.  247,  both  holding  facts 
which  make  charge  erroneous  must  be  distinctly  set  out;  Van  Gunden 
V.  Virginia  Coal  etc.  Co.,  52  Fed.  840,  3  C.  C.  A.  294,  and  Thom  v. 
Pittard,  62  Fed.  236,  10  C.  C.  A.  352,  both  holding  bill  of  exceptions  to 
charge  as  a  whole  should  not  be  allowed ;  Phoenix  Assur.  Co.  v.  Lucker, 
77  Fed.  248,  23  C.  C.  A.  139,  holding  exception  to  long  and  elaborate 
charge  too  general  to  present  any  point  for  consideration  of  appellate 
court;  People  v.  Boughton,  23  Colo.  25,  46  Pac.  133,  and  O'Connor  v. 
Van  Hoy,  29  Or.  511,  45  Pac.  764,  incidentally,  in  discussion  as  to  form 
of  bill  of  exceptions;  Fuller  v.  Fletcher,  44  Fed.  38,  and  United  States 
V.  Wingate,  44  Fed.  131,  arguendo. 

Acceptance  of  premium  waives  breach  of  condition  known  at  time. 

Approved  in  Duncan  v.  Missouri  State  Life  Ins.  Co.,  160  Fed.  647, 
87  C.  C.  A.  542,  where  renewal  note  for  overdue  insurance  premium 
provided  that  in  case  note  was  not  paid  at  maturity,  note  should  be 
payable  without  revising  policy,  failure  to  pay  note  forfeited  policy, 
although  note  was  collected  afterward  by  attorney;  Insurance  Co.  of 
North  America  v.  De  Loach  &  Co.,  3  Ga.  App.  808,  61  S.  E.  406,  fire 
insurance  company  having  knowledge  through  its  agent,  of  existence 
of  outstanding  insurance  when  policy  is  issued,  is  estopped  from  in- 
sisting upon  clause  in  policy  avoiding  it  for  existence  of  outstanding 
insurance ;  German- American  Ins.  Co.  v.  Yeagley,  163  Ind.  656,  71  N.  E. 
899,  holding  provision,  policy  void  if  properly  encumbered  and  waived 
thereof  not  indorsed  on  policy,  waived  by  issuing  policy  and  retaining 
premium;  Gifford  v.  Workmen's  Ben.  Assn.,  105  Me.  22,  17  Ann.  Gas. 
1173,  72  Atl.  682,  where  rules  of  benefit  association  require  payment 
of  arrears  of  assessments  within  thirty  days  of  suspension,  payment  of 
arrears  after  death  by  some  other  person  will  not  effect  reinstatement, 
unless  accepted  with  knowledge  of  death;  Manning  v.  Connecticut  Fire 
Ins.  Co.,  176  Mo.  App.  688,  159  S.  W.  752,  where  fire  insurance  com- 
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pany,  notified  by  agent  of  breach  of  condition  against  encumbrances, 
retained  premium  paid  after  loss,  it  is  estopped  to  rely  ux>on  breach 
of  such  condition;  Fender  v.  North  State  Life  Ins.  Co.,  163  N.  C.  106, 
79  S.  E.  296,  where  company  accepted  and  retained  premium  without 
new  medical  examination  required  by  rule  of  company  on  policies  de- 
livered more  than  sixty  days  after  issuance,  company  waived  require- 
ment for  medical  examination;  Pacific  Mut.  Life  Ins.  Co.  v.  CNeil, 
36  Okl.  806,  130  Pac.  275,  where,  after  full  knowledge  of  facts  ren- 
dering policy  voidable  at  its  election,  insurer  retained  premium  and 
made  no  offer  during  trial  to  return  it,  such  acts  were  waiver  and  es- 
toppel in  pais;  Gish  v.  Insurance  Co.  of  North  America,  16  Okl.  72, 
87  Pac.  873,  holding  question  of  waiver  one  of  fact  for  jury;  Milkman 
v.  United  Mut.  Ins.  Co.,  20  R.  I.  11, 12,  36  Atl.  1121,  holding  acceptance 
of  premium  after  loss,  with  knowledge  of  breach  of  warranty  to  main- 
tain sprinkler,  waives  breach;  Cotten  v.  Fidelity  &  Casualty  Co.,  41 
Fed.  512,  where,  after  death  of  assured,  agent  of  company,  with,  knowl- 
edge of  facts  which  would  avoid  policy,  demanded  and  received  unpaid 
premiums;  Marshall  etc.  Fire  Ins.  Co.  v.  Liggett,  16  Ind.  App.  603,  45 
N.  E.  1064,  Williams  v.  Maine  State  Relief  Assn.,  89  Me.  163,  36  Atl. 
64,  Rice  v.  New  England  Mutual  Aid  Soc,  146  Mass.  252,  15  N.  E. 
628,  and  Supreme  Lodge  Nat.  Reserve  Assn.  v.  Turner,  19  Tex.  Civ.  App. 
354,  47  S.  W.  49,  where  assessments  were  levied  and  collected  after 
knowledge  of  facts  entitling  forfeiture;  Northwestern  Mut.  life  Ins. 
Co.  V.  Freeman,  19  Tex.  Civ.  App.  635,  47  S.  W.  1027,  where  premium 
on  life  insurance  policy  was  received  and  accepted  after  knowledge  of 
facts  entitling  forfeiture;  Shea  v.  Massachusetts  Benefit  Assn.,  160 
Mass.  294,  89  Am.  St.  Bep.  478,  35  N.  E.  856,  holding  further  as  to 
effect  of  accepting  payments  conditionally. 

Statement  tbat  policy  Is  issued  in  conslderatton  of  representatlonB  does 
not  make  them  part  of  consideration. 

Approved  in  Home  Life  Ins.  Co.  v.  Fisher,  188  U.  S.  729,  47  L.  Ed. 
669,  23  Sup.  Ct.  382,  holding  declarations  of  insured  to  medical  ex- 
aminer not  made  warranties  by  provisions  of  application,  making  them 
part  of  consideration. 

Parol  evidence  rule  as  to  varyii^  or  contradicting  written  con- 
tracts, as  affected  by  doctrine  of  waiver  or  estoppel  of  insurer. 
Note,  16  L.  E.  A.  (N.  S.)  1221. 

120  n.  a  198-206,  30  li.  Ed.  649,  7  Sap.  Ct.  529,  BOFFIKaEB  ▼.  TUYES. 

Abandonment  of  appeal,  and  payment  of  sam  in  compromise  by  aurety 
on  appeal,  discharged  surety. 

Approved  in  Taylor  v.  Kimmerle,  232  Fed.  135,  where  bondholders, 
to  dS^ect  quick  reorganization,  acquired  vendor's  lien  from  bankrupt's 
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estate,  but  outside  bondholders  continued  litigation  and  lien  was  denied 
priority,  purchasers,  making  such  compromise  settlement,  were  not 
entitled  to  have  purchase  set  aside  and  price  returned  on  ground  of 
failure  of  consideration;  Huntington  v.  Toledo,  St.  L,  &  W.  R.  Co., 
175  Fed.  536,  99  C.  C.  A.  154,  action  at  law  cannot  be  maintained  in 
Federal  court  for  breach  of  parol  agreement  for  employment  of  plain- 
tiff by  defendant  as  part  consideration  for  release  of  claim  for  dam- 
ages for  personal  injury,  where  subsequent  written  release  contains  no 
provision  for  plaintiff's  employment;  In  re  Freeman,  117  Fed.  684,  hold- 
ing accord  and  satisfaction  may  be  pleaded  as  defense  to  judgment, 
though  it  be  a  debt  of  specialty  and  record;  Franklin  Ins.  Co.  v.  Ville- 
neuve,  25  Tex.  Civ.  360,  60  S.  W.  1016,  holding  question  for  jury 
whether  there  was  consideration  for  compromise  to  render  it  a  good 
accord  and  satisfaction ;  The  Cayuga,  59  Fed.  486,  8  C.  C.  A.  188,  ar- 
guendo, in  discussion  as  to  what  constitutes  good  consideration  for  a 
release .  from  liability. 

Distinguished  in  Chicago  etc.  Ry.  Co.  v.  Clark,  92  Fed.  978,  35  C.  C.  A. 
120,  where  payment  by  debtor,  under  facts,  was  held  not  sufficient  con- 
sideration to  sustain  a  release. 

Accord  and  satisfaction.    Note,  100  Am.  St.  Rep.  418. 

Accord  and  satisfaction  by  part  payment.    Note,  20  L.  B.  A.  799. 

120  V.  S.  206-214,  30  L.  Ed.  642,  7  Sap.  Ct.  825,  METEBS  Y.  BLOCS. 

Equity  may  impose  any  terms  as  condition  of  granting  or  continuLng 
injunction. 

Approved  in  Woolfolk  v.  Jones,  216  Fed.  810,  holding  injunction 
bond  does  not  bind  obligors  to  pay  judgment  rendered  against  com- 
plainant on  merits,  in  absence  of  proof  showing  loss  of  debt  as  result 
of  injunction ;  Williams  v.  O'Toole,  211  Fed.  486, 128  C.  C.  A.  663,  where 
in  bankruptcy  proceeding  court  restrained  execution  sale  of  bankrupt's 
property  on  condition  that  petitioning  creditors  file  bond  guaranteeing 
interest  on  liens,  and  controversy  arose  as  to  such  interest,  court 
should  have  permitted  execution  creditor  to  sue  petitioning  creditor 
and  surety  on  bond,  instead  of  determining  controversy  under  rule  to 
show  cause;  Mississippi  Valley  Fuel  Co.  v.  Watson  Coal  Co.,  202  Fed. 
125,  120  C.  C.  A.  276,  Federal  court  granting  mandatory  injunction  to 
compel  defendant  to  make  deliveries  of  coal  under  contract,  conditioned 
on  prompt  pa3mient  by  complainant  to  secure  which  bond  was  required, 
may  enforce  payments  on  bond  in  same  or  separate  action,  regardless 
of  residence  of  parties;  Cimiotti  Unhairing  Co.  v.  American  Fur  Re- 
fining Co.,  168  Fed.  531,  93  C.  C.  A.  546,  where  Federal  court,  as  con- 
dition to  granting  preliminary  injunction,  requires  bond,  liability  of 
complainant,  as  well  as  surety,  is  limited  to  amount  of  bond;  In  re 
Arkansas  R.  R.  Rates,  168  Fed.  722,  modifying  preliminary  injunction 
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granted  to  railroad  against  enforcement  of  rates  established  by  Arkan- 
sas Railroad  Commission,  and  limiting  freight  tariff  to  rates  not  more 
than  thirty-three  and  one-third  per  cent  higher  than  those  enjoined; 
Spring  Vidley  Water  Co.  v.  San  Francisco,  165  Fed-  712,  granting  pre- 
liminary injunction  against  enforcement  of  city  ordinance  fixing  water 
rates,  but  impounding  all  compensation  collected  in  excess  of  rates  to 
await  final  decision  of  court,  and  requiring  complainant  to  execute  bond 
for  one  hundred  thousand  dollars ;  United  States  v.  Lewis  Pub.  Co.,  160 
Fed.  990,  where  Federal  court  requires  bond  as  condition  for  granting 
temporary  injunction,  amount  of  bond  is  limit  of  complainant's  lia- 
bility for  damages;  Cimiotti  Unhairing  Co.  v.  American  Fur.  Ref.  Co., 
158  Fed.  172,  Federal  court  has  power  to  require  bond  as  condition 
of  granting  injunction,  and  on  dissolution  of  injunction  to  assess  dam- 
ages recoverable  on  bond;  Mica  Insulator  Co.  v.  Commercial  Mica  Co., 
157  Fed.  93,  94,  court  has  power  on  granting  injunction  to  impose  con- 
dition that  complainant  shall  pay  damages  sustained  by  defendant  in 
case  it  shall  be  determined  that  injunction  should  not  have  issued; 
Briggs  V.  Neal,  120  Fed.  228,  56  C.  C.  A.  572,  holding  requirement  of 
bond  as  condition  of  granting  preliminary  injunction  within  discretion 
of  Circuit    Court;  West   v.  East    Coast    Cedar    Co.,  113  Fed.  744,  51 

C.  C.  A.  411,  holding  equity  having  required  injunction  bond  has  power 
to  assess  damages  for  breach;  Buggeln  v.  Cameron,  11  Ariz.  205,  208, 
210,  211,  90  Pac.j325,  326,  327,  courts  may  require  injunction  bond  so 
conditioned  that  independent  action  at  law  to  recover  on  bond  may 
be  maintained,  but  complaint  containing  no  allegation  that  principal 
on  bond  had  failed  to  abide  decision  of  court,  or  that  any  sum  of 
money  was  adjudged  against  him,  does  not  state  cause  of  action; 
Moulton  V.  Cornish,  33  App.  D.  C.  231,  liability  of  principal  and  surety 
on  injunction  bond  is  measured  by  bond  itself ;  Dodge  v.  Cohen,  14  App. 

D.  C.  595,  600,  court  before  dismissing  bill  and  dissolving  injunction 
may  assess  damages  sustained  by  defendant  by  reason  of  injunction, 
on  undertaking  given  by  complainants  upon  issuance  of  injunction; 
American  Circular  Loom  Co.  v.  Wilson,  198  Mass.  211,  126  Am.  St.  Bep. 
409,  i84  N.  E.  139,  where  no  bond  was  given  on  preliminary  injunction 
restraining  defendants  from  disx>osing  of  letters  patent  which  by  final 
decree  they  were  allowed  to  retain,  defendants  are  not  entitled  to  dam- 
ages for  wrongful  injunction ;  Crawford  v.  Atlantic  Coast  Lumber  Corp., 
89  S.  C.  460,  71  S.  E.  1050,  holding  defendant  was  not  entitled  to  re- 
cover damages  sustained  from  injunction  restraining  cutting  of  timber 
in  excess  of  amount  fixed  in  undertaking  given  on  issuance  of  injunc- 
tion; Pyott  Land  etc.  Co.  v.  Tarwater,  126  Tepn.  605,  150  S.  W.  540, 
damages  in  excess  of  penalty  of  injunction  bond  should  not  be  awarded, 
except  npon  proof  of  malice  and  want  of  probable  cause  in  suing  out 
injunction;  Leslie  v.  Brown,  90  Fed.  174,  32  C.  C.  A.  556,  holding  court 
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which  grants  an  injunction,  and  takes  hond  to  save  defendant  from  loss 
caused  thereby,  may,  in  ancillary  proceedings,  summarily  enforce  such 
bond ;  dissenting  opinion  in  Tullock  v.  Mulvane,  184  U.  S.  521,  46  L.  Ed. 
669,  22  Sup.  Ct.  381,  majority  holding  question  whether  any  liability 
arose  on  injunction  bond  given  by  Federal  court  raised  Federal  question. 

Injunction  Isond  construed,  and  held  conformable  to  order,  to  savB 
defendant  harmless  from  Injunction. 

Approved  in  Elliott  v.  Missouri  etc.  Ry.  Co.,  77  Mo.  App.  661,  where 
the  words  "recover"  and  "adjudged"  in  two  injunction  bonds  men- 
tioned in  opinion  were  held  equivalent. 

Action  lies  in  State  court  on  bond  given  by  order  of  Federal  courts 
Approved  in  Tullock  v.  Mulvane,  184  U.  S.  508,  46  L.  Ed.  664,  22  Sup. 
Ct.  376,  holding  question  of  liability  on  injunction  bond  given  by  Fed- 
eral court  before  State  court  raises  Federal  question;  Files  v.  Davis, 
118  Fed.  468,  holdii^  action  on  attachment  bond  executed  in  suit 
pending  in  national  court  presents  Federal  question;  Montana  Min. 
Co.  V.  St,  Louis  Min.  etc.  Co.,  19  Mont.  322,  48  Pac.  309,  reaffirming 
rule;  Braithwaite  v.  Jordan,  5  N.  D.  221,  222,  223,  81  L.  R.  A.  249,  65 
N.  W.  709,  holding  State  court  has  jurisdiction  in  action  on  an  appeal 
bond  in  admiralty;  Mulvane  v.  Tullock,  58  Kan.  635,  50  Pac.  902,  and 
Aiken  v.  Leathers,  40  La.  Ann.  25,  3  South.  358,  both  holding  attorney's 
fees  may  be  recovered  as  damages  in  a  State  court,  in  action  on  injunc- 
tion bond  given  in  Federal  court;  Coosaw  Min.  Co.  v.  Carolina  Min. 
Co.,  75  Fed.  867,  and  Harless  v.  Consumers'  Gas  etc.  Co.,  14  Ind.  App. 
549,  43  N.  £.  457,  in  discussion  as  to  damages  plaintiff  is  liable  to 
injunction  proceedings ;  dissenting  opinion  in  MacFarlane  v.  Garrett,  3 
Penne.  (Del.)  44,  majority  holding  court  may  in  discretion  permit  with- 
drawal of  pleas  after  issues  joined  and  permit  special  demurrer. 

Guaranty  may  be  construed  to  cover  past  transaction,  where  sacb  In- 
tent apparent. 

Approved  in  Hurlburt  v.  Kephart,  50  Colo.  360,  115  Pac.  523,  bond 
executed  by  bank  with  sureties  to  State  treasurer  secured  deposits  made 
by  treasurer  prior  to  execution  of  bond. 

Distinguished  in  Gobbi  v.  Dileo,  58  Or.  20,  34  L.  R.  A.  (N.  S.)  951,  111 
Pac.  51,  holding  sureties  of  temporary  injunction  bond  may  rely  on  con- 
dition of  injunction  that  it  shall  only  become  operative  after  filing  of 
bond. 

Recovery  on  injunction  bond  of  attorneys 'fees  necessarily  expended 
in  dissolving  injunction.    Note,  16  L.  R.  A.  (N.  S.)  74. 

.  Miscellaneous.  Cited  in  Swift  &  Go.  v.  Jones,  135  Fed.  439,  holding 
guarantor  diaoharged  where  employer  failed  to  obtain  bond  for  em- 
ployee as  provided  for  in  contract  guaranteed. 
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120  U.  S.  214r-222,  30  L.  Ed.  582,  UNITED  STATES  Y.  BAMSAT. 
Not  cited. 

120  U.  S.  223-224,  SO  L.  Ed.  623,  7  Sap.  Ot.  555,  EVEBHABT  ▼.  HUKTS- 
VILLE  COLLEOE. 

Ayerment  of  resldeiice  is  not  equivalent  to  ayerment  of  dtizeoBliip,  for 
jurisdictional  purposes. 

Approved  in  Atchison,  T.  &  S.  F.  Ry.  Co.  v.  Gilliland,  193  Fed.  611, 
113  C.  C.  A.  476,  where,  in  action  in  Federal  court,  requisite  diversity 
of  citizenship  exists,  but  is  not  alleged,  defect  may  be  cured  by  amend- 
ment ;  Harding  v.  Standard  Oil  Co.,  182  Fed.  424,  citizenship  in  removal 
laws  means  residence  with  intention  of  permanently  residing  in  place, 
and  averment  of  residence  in  removal  petition  is  insufficient;  Atchison, 
T.  &  S.  F.  Ry.  Co.  v.  Frederickson,  177  Fed.  207, 101  C.  C.  A.  376,  aver- 
ment that  party  is  resident  or  inhabitant  of  certain  State  is  not  aver- 
ment of  citizenship  for  purpose  of  showing  jurisdiction  of  Federal 
court ;  Taylor  v.  Weir,  171  Fed.  640,  96  C.  C.  A.  438,  in  action  in  Fed- 
eral court  against  president  of  joint  stock  association  on  cause  of  action 
against  association,  president  is  nominal  party  and  his  citizenship  is 
unavailing  to  confer  jurisdiction  on  court;  Grand  Trunk  Western  Ry. 
Co.  y.  Reddick,  160  Fed.  901,  88  C.  C.  A.  80,  where  cause  has  been  tried 
on  merits  in  Circuit  Court  and  judgment  rendered  for  plaintiff,  on  re- 
versal because  of  failure  to  all^e  requisite  diversity  of  citizenship, 
appellate  court  may  remand  with  leave  to  permit  amendment,  and  to 
tiy  question  of  jurisdiction  alone;  Board  of  Trustees  of  Moohican  Tp. 
V.  Johnson,  133  Fed.  524,  66  C.  C.  A.  592,  dismissing  petition  alleging 
that  plaintiff  ''is  a  nonresident  of  Ohio,  being  a  resident  of  Illinois"; 
Thomas  v.  National  Bank  of  D.  0.  Mills,  106  Fed.  438,  45  C.  C.  A.  407, 
holding  averment  of  residence  of  national  bank  not  equivalent  to  aver- 
ment of  citizenship;  Menard  v.  Goggan,  121  U.  S.  253,  30  L.  Ed.  914, 
7  Sup.  Ct.  874,  Denny  v.  Pironi,  141  U.  S.  124,  85  L.  Ed.  668, 11  Sup.  Ct. 
967,  and  Southwestern  Tel.  etc.  Co.  v.  Robinson,  48  Fed.  769,  1  C.  C.  A. 
91,  all  reaffirming  rule ;  Metcalf  v.  Watertown,  128  U.  S.  588,  82  L.  Ed. 
548,  9  Sup.  Ct.  173,  Chapman  v.  Barney,  129  U.  S.  682,  32  L.  Ed.  801, 
9  Sup.  Ct.  428,  and  Simon  v.  House,  46  Fed.  318,  all  holding  facts  on 
which  jurisdiction  of  Federal  court  depends  must  in  some  form  appear 
of  record ;  Tug  River  Coal  etc.  Co.  v.  Brigel,  67  Fed.  627, 14  C.  C.  A.  577, 
holding  allegation  that  citizenship  of  parties  is  unknown  is  insufficient 
to  sustain  jurisdiction  of  Federal  court;  Marks  v.  Marks,  75  Fed.  325, 
and  rule  is  unaffected  by  Fourteenth  Amendment  to  Federal  Constitu- 
tion; Brigel  v.  Tug  River  Coal  etc,  Co.,  73  Fed.  16,  holding,  if  diverse 
citizenship  exist  at  time  of  commencement  of  suit,  subsequent  changes 
are  immaterial. 
XIII— 50 
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Distinguished  in  Steigleder  v.  MeQuesten,  198  U.  S.  143,  49  L.  Ed. 
988,  25  Sup.  Ct.  616,  examining,  on  appeal,  evidence  bearing  on'bitizen- 
ship,  although  motion  to  dismiss  merely  averred  parties  residents  of 
same  State;  William  H.  Perry  Co.  v.  Klosters  Aktie  Bolag,  152  Fed. 
969,  82  C.  C.  A.  321,  where  jurisdictional  facts  appear  on  record  and 
parties  proceed  to  trial  on  merits,  case  will  not  be  dismissed  for  want 
of  jurisdiction,  where  proofs  do  not  create  legal  certainty  that  case  is 
not  within  jurisdiction  of  Federal  court;  Society  of  Shakers  v.  Watson, 
68  Fed.  735, 15  C.  C.  A.  632,  under  peculiar  facts  of  case;  Blair  v.  Silver 
Peak  Mines,  93  Fed.  335,  when  citizenship  was  properly  alleged. 

Oosta  are  assessed  to  complainant  when  decroe  is  reyersed  for  want 
of  Jurisdiction  below. 

Approved  in  King  Bridge  Co.  v.  Otoe,  120  U.  S.  227  (see  30  L.  Ed. 
624,  7  Sup.  Gt.  553),  Peninsula  Iron  Co.  v.  Stone,  121  U.  S.  633,  80  L.  Ed. 
1021,  7  Sup.  Ct.  1011,  and  Craswell  v.  Belanger,  56  Fed.  530,  531,  6 
C.  C.  A.  1,  following  rule. 

Miscellaneous.  Cited  in  Betzoldt  v.  American  Ins.  Co.,  47  Fed.  707, 
and  Insurance  Co.  of  North  America  v.  Svendsen,  74  Fed.  348,  as  in- 
stances where  Supreme  Court  recognized  power  in  Circuit  Court  to 
permit  amendment  of  complaint  in  cause  reversed  and  remanded  for 
want  of  jurisdiction. 

120  V,  S.  225-227,  SO  !•.  Ed.  623,  7  Sup.  Ct.  652,  KING  BBIDQE  00.  ▼. 
OTOE  COUNTY. 

Supreme  Court  wlU  presume  that  Circuit  Court  acted  wltboat  Juilsdio- 
tlon,  unless  ai&rmatiyely  shown. 

Approved  in  Thomas  v.  Board  of  Trustees  of  Ohio  State  University, 
195  U.  S.  211,  49  L.  Ed.  164,  25  Sup.  Ct.  24,  denying  allegation,  board 
of  trustees  a  citizen  of,  domiciled  in,  and  created  under  designated  laws 
of  Ohio  sufficient  to  impute  to  member  thereof  citizenship  of  creating 
State;  Minnesota  v.  Northern  Securities  Co.,  194  U.  S.  63,  48  L.  Ed.  877, 
24  Sup.  Ct.  598,  examining  record  and  declaring  Circuit  Court  without 
jurisdiction,  although  both  sides  treated  case  as  removal;  Continental 
Nat.  Bank  v.  Buford,  191  U.  S.  120,  48  L.  Ed.  119,  24  Sup.  Ct.  54,  hold- 
ing jurisdiction  of  Supreme  Coxirt  to  review,  and  of  Circuit  Court,  must 
be  considered  where  question  arises  on  face  of  record;  Shade  v.  North- 
ern Pac.  Ry.  Co.,  206  Fed.  355,  action  cannot  be  maintained  against  cor- 
poration under  Employers'  Liability  Act,  where  complaint  does  not 
allege  that  defendant  is  common  carrier;  Utah-Nevada  Co.  v.  De  Lamar, 
133  Fed.  117,  66  C.  C.  A.  179,  denying  jurisdiction  of  suit  by  assignee 
unless  record  affirmatively  shows  suit  maintainable  by  assignor;  Col- 
burn  V.  Hill,  101  Fed.  507,  41  C.  C.  A.  467,  holding  creditors'  suit  indi- 
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visible,  remanding  tsanse  to.  State  court  on  ^onnd  of  no  diversity  of 
citizenship,  codefendants  and  creditors  being  citizens  of  same  State; 
Parker  v.  Ormsby,  141  U.  S*  83,  35  L.  Ed.  655, 11  Sup.  Ct.  912,  following 
rule;  Cumow  v.  Phoenix  Ins.  Co.,  44  Fed.  305,  holding  it  duty  of  Cir- 
cuit Court  to  determine  question  of  its  jurisdiction  whenever  same  is 
challenged;  The  John  C,  Sweeney,  55  Fed.  541,  to  effect  that  question 
of  court's  jurisdiction  may  be  raised  at  any  time;  Indiana  v.  Lake  Erie 
etc.  Ry.  Co.,  85  Fed.  2,  holding,  after  removal  and  overruling  of  de- 
murrer to  complaint  in  Federal  court,  plaintiff  may  still  move  to  remand 
on  ground  court  is  without  jurisdiction. 

Distinguished  in  Southern  Exp.  Co.  v.  Todd,  56  Fed.  105,  5  C.  C.  A. 
432,  holdix^  privilege  of  defendant  to  have  suit  brought  in  district  of 
his  residence  may  be  waived. 

Supreme  Court,  on  appeal,  will  always  consider  question  of  Jurisdlctloiiy 
whether  raised  or  not. 

Approved  in  Chicago  etc.  Ry.  Co.  v.  Willard,  220  U.  S.  421,  55  L.  Ed. 
524,  31  Sup.  Ct.  460,  appellate  Federal  court  should  consider  on  its  own 
motion  question  of  jurisdiction'  of  Federal  Circuit  Court  to  which  cause 
has  been  removed  from  State  court;  Louisville  etc.  R.  R.  Co.  v.  Mottley, 
211  U.  S.  152,  53  L.  Ed.  127,  29  Sup.  Ct.  42,  Federal  court  will,  of  its 
own  motion,  see  that  statutory  limits  of  jurisdiction  of  Circuit  Court  are 
not  exceeded ;  Great  Southern  Fire  Proof  Hotel  Co.  v.  Jones,  177  U.  S. 
454,  44  L.  Ed.  844,  20  Sup.  Ct.  692,  holding  citizenship  of  members  of 
Pennsylvania  partnership  must  be  alleged  in  suit  brought  in  Circuit 
Court  on  ground  of  adverse  citizenship;  Metcalf  v.  Watertown,  138 
U.  S.  587,  32  L.  Ed.  548,  9  Sup.  Ct.  173,  Morris  v.  Gilmer,  129  U.  S.  326, 
32  L.  Ed.  694,  9  Sup.  Ct.  292,  and  Graves  v.  Corbin,  132  U.  S.  590,  83 
L.  Ed.  469,  10  Sup.  Ct.  202,  all  reaffirming  rule ;  Robinson  v.  Wilming- 
ton, 60  Fed.  471,  9  C.  C.  A.  84,  holding  same  rule  applies  in  Circuit 
Court  of  Appeals;  dissenting  opinion  in  Giles  v.  Harris,  189  U.  S.  500, 
47  L.  Ed.  917,  23  Sup.  Ct.  645,  majority  holding  failure  to  aver  juris- 
dictional facts  before  Circuit  Court  not  available  as  defense  on  appeal 
to  Supreme  Court. 

Assignee  cannot  sue  In  Federal  court  on  county  wananti^  xadem  as- 
signor could. 

Approved  in  Gorman  Wright  Co.  v.  Wright,  134  Fed.  365,  67  C.  C.  A. 
346,  dismissing  bill,  holder  of  assignee  filing  bill,  citizen  of  same  State 
as  assignor;  Jackson  &  Sharp  Co.  v.  Pearson,  60  Fed.  118,  holding  as- 
signee of  railroad  bonds  cannot  maintain  suit  thereon  in  Federal  court, 
unless  his  assignor  might  have  done  so. 

Where  cause  is  remanded  for  want  of  Jurisdiction  lielow,  lower  court 
may  allow  amendment  or  not. 


120 U.S. 227-240        NOTES  ON  U.  S.  REPORTS.  788 

Approved  in  Springstead  v.  CrawfordsviHe  State  Bank,  231  U.  S»  542, 
58  L.  Ed.  356,  34  Snp.  Gt.  195,  failure  to  allege  citizenship  of  original 
payee  of  note  on  which  suit  is  brought  by  assignee  is  jurisdictional  de- 
fect, but  if  diversity  of  citizenship  between  plaintiff  and  defendant  is 
alleged,  defect  may  be  cured  by  amendment;  Atchison,  T.  &  S.  P.  Ry. 
Co.  V.  Gilliland,  193  Fed.  611, 113  C.  C.  A.  476,  where  requisite  diversity 
of  citizenship  to  give  Federal  court  jurisdiction  is  not  alleged  in  com- 
plaint, defect  may  be  cured  by  amendment;  Metcalf  v.  Watertown,  128 
U.  S.  587,  32  L.  Ed.  543,  9  Sup.  Ct.  174,  where  rule  was  reaffirmed;  Bet- 
zoldt  V.  American  Ins.  Co.,  47  Fed.  707,  where  plaintiff  was  permitted 
to  amend  his  declaration  so  as  to  show  he  was  an  alien  at  time  action 
was  commenced  instead  of  a  citizen;  Insurance  Co.  of  North  America  v. 
Svendsen,  74  Fed.  348,  holding  complainant  may,  as  of  right,  amend  his 
bill  as  to  matters  of  jurisdiction  under  certain  circumstances;  Alexander 
V.  Mortgage  Co.  of  Scotland,  47  Fed.  134,  arguendo. 

Miscellaneous.  Cited  in  Cross  v.  Board  of  Commrs.  of  Grant  County, 
9  N.  M.  415,  54  Pac.  882,  upholding  ruling  sustaining  demurrer  to  com- 
plaint on  warrant,  where  unexplained,  delay  of  nine  years  and  no  offer 
to  amend. 

120  n.  S.  227-240,  SO  L.  Ed.  634,  7  Sup.  Ct  490,  UNITED  STATES  ▼• 
PACIFIC  B.  B.  CO. 

United  Stateg  is  not  responsible  for  destmction  of  property  by  miUtary 
during  Civil  War. 

Approved  in  Jura^n^A  Iron  Co.  v.  United  States,  212  U.  S.  307,  53 
L.  Ed.  523,  29  Sup.  Ct.  385,  citizen  of  United  States  domiciled  in  Cuba 
cannot  maintain  action  for  value  of  property  destroyed  as  result  of 
military  operations  by  order  of  commanding  ofl&cer;  Montoya  v.  United 
States,  180  U.  S.  265,  45  L.  Ed.  522,  21  Sup.  Ct.  358,  holding  govern- 
ment not  liable  for  destruction  of  property  by  Indian  hostile  to  United 
States ;  Wallace  v.  Richmond,  94  Va.  223,  26  S.  E.  591,  holding  city  not 
liable  for  value  of  liquor  destroyed  by  its  authority ;  Phoenix  Assur.  Co. 
V.  Fire  Dept.,  117  Ala.  649,  42  L.  R.  A.  472,  23  South.  848,  holding  no 
duty  imposed  on  government  to  pay  for  property  destroyed  in  interest 
•    of  public  welfare. 

Distinguished  in  United  States  v.  Certain  Tract  of  Land,  67  Fed.  872, 
holding  government  cannot  condemn  property  for  use  as  a  public  park. 

Nonliability  of  superior  in  command  for  acts  injurious  to  inferior. 
Note,  1  E.  R.  0.  788. 

Individuals  are  not  (diargeable  for  works  erected  on  tbelr  property  hj 
United  States  for  war  purposes. 
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Approved  in  Neill  v.  Trang-Atlantic  etc.  Co.,  89  Mo.  App.  646,  holding 
lien  of  void  tax  bill  issued  for  building  a  sewer  which  was  not  built  in 
time  limit  not  enforceable  against  property. 

120  n.  8.  241,  30  L.  Ed.  639,  7  Sup.  Ct  406,  UNITED  STATES  V.  ATLANTIC 
9t  PAC.  B:  B.  CO. 

Not  cited. 

120  n.  S.  241-249,  30  L.  Ed.  624,  7  Sup.  Ct.  520,  QTJINCT  ▼.  STEEL. 

Circuit  Court  cannot  entertain  bill  by  nonresident  stockholder  of  cor- 
poration of  same  State  as  defendant  city. 

Approved  in  Wathen  v.  Jackson  Oil  etc.  Co.,  235  U.  S.  639,  69  L.  Ed. 
897,  35  Sup.  Ct.  225,  right  to  restrain  enforcement  of  statute  as  uncon- 
stitutional deprivation  of  property  is  right  existing  in  corporation,  and 
stockholder  cannot  maintain  su<:h  action  without  showing  he  has  ex- 
hausted means  to  obtain  action  by  corporation;  Delaware  etc.  Co.  ▼. 
Albany  etc.  R.  R.  Co.,  213  U.  S.  448,  68  L.  Ed.  867,  29  Sup.  Ct.  540,  pro- 
visions of  Equity  Rule  94,  which  is  intended  to  secure  Federal  courts 
from  imposition  upon  their  jurisdiction,  may  be  dispensed  with  where 
they  do  not  apply  by  "reason  of  antagonism  between  directory  and  cor- 
porate interest;  Venner  v.  Great  Northern  Ry.  Co.,  209  U.  S.  34,  52 
L.  Ed.  670,  28  Sup.  Ct.  328,  holding  Circuit  Court  has  jurisdiction  of 
action  by  stockholder  against  corporation  where  jurisdictional  facts 
exist,  although  bill  does  not  comply  with  Equity  Rule  94,  and  for  that 
reason  must  be  dismissed ;  Doctor  v.  Harrington,  196  U.  S.  588,  49  L.  Ed. 
610,  25  Sup.  Ct.  355,  entertaining  bill  alleging  corporation  under  control 
antagonistic  and  detrimental  to  complaining  stockholders;  Corbus  v. 
Gold  Mining  Co.,  187  U.  S.  462,  47  L.  Ed.  269,  23  Sup.  Ct.  160,  dismissing 
appeal  of  nonresident  stockholder  to  restrain  payment  of  tax  where  no 
sufficient  effort  was  made  to  move  corporation  as  required  by  Equity 
Rule  94;  Clauss  v.  Palmer  Union  Oil  Co.,  222  Fed.  873, 138  C.  C.  A.  296, 
where  stockholder's  suit  was  instituted  by  resident  of  Ohio  against 
California  corporation,  and  residents  of  California  intervened  as  co- 
complainants.  Federal  court  no  longer  has  jurisdiction ;  Wilson  v.  Amer- 
ican Ice  Co.,  206  Fed.  743,  minority  stockholder  may  not  maintain  bill  to 
compel  declaration  of  dividends  without  first  seeking  relief  from  corpo- 
ration's  directors;  Smith  v.  Chase  &  Baker  Piano  Mfg.  Co.,  197  Fed. 
470,  bill  in  Federal  court  by  minority  stockholder  to  redress  wrongs 
inflicted  upon  corporation  is  demurrable  if  it  fails  to  state  that  suit  is 
not  collusive  to  confer  jurisdiction  on  Federal  court;  Gage  v.  Riverside 
Trust  Co.,  156  Fed.  1006,  in  stockholders'  suit  in  Federal  court  to  re- 
move alleged  fraudulent  lien  from  property  of  corporation,  where  com- 
plainant has  not  complied  with  Equity  Rule  94,  corporation  will  be 
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aligned  on  side  of  complainant;  Venner  v.  Great  Northern  Ry.  Co.,  153 
Fed.  411,  complainant  suing  as  stockholder  in  corporation  on  behalf  of 
himself  and  others  cannot  maintain  equity  suit  in  Federal  court  against 
corporation,  asserting  rights  which  may  be  asserted  by  corporation,  un- 
less he  was  shareholder  at  time  of  transaction  of  which  he  complains; 
Kemmerer  v.  Haggerty,  139  Fed.  696,  dismissing  bill  brought  by  non- 
resident stockholders  after  formal  refusal  of  corporation  to  bring  suit 
in  Federal  court ;  Grocl  v.  United  Elec.  Co,  132  Fed.  259, 261, 262  remand- 
ing corporation  under  control  of  antagonistic  officers  aligned  with  defend- 
ants for  purpose  of  determining  citizenship;  Elkins  v.  City  of  Chicago, 

119  Fed.  9(50,  holding  formal  demand  on  and  refusal  by  directors,  with 
no  allegation  of  noncollusion,  insufficient  compliance  with  rule  94,  and 
conferred  no  Federal  jurisdiction ;  Bartlett  v.  New  York  etc.  R.  Co.,  221 
Mass.  536,  109  N.  E.  455,  bill  of  stockholders  for  wrongs  by  past  direc- 
tors and  ten  of  present  twenty-three  directors  does  not  show  that  it 
would  be  idle  to  make  demand  on  present  directors  for  action  by  corpo- 
ration, by  allegation,  that  guilty  directors  and  others  closely  associated 
with  them  financially  are  in  majority;  Squair  v.  Lookout  Mt.  Co.,  42 
Fed.  732,  holding,  where  stockholder  brings  bill  in  behalf  of  corporation, 
he  must  set  out  specifically  his  efforts  to  secure  aption  on  part  of  direc- 
tors; Fitzgerald  v.  Fitzgerald  &  Mallory  Const.  Co.,  41  Neb.  430,  59 
N.  W.  851,  and  Latimer  v.  Richmond  etc.  R.  R.  Co.,  39  S.  C.  53, 17  S.  E. 
261,  in  discussion  as  to  when  stockholder  may  maintain  bill  in  equity  in 
behalf  of  corporation;  De  Neufville  v.  New  York  etc.  Ry.  Co.,  81  Fed. 
13,  26  C.  C.  A.  306,  arguendo. 

Distinguished  in  New  Albany  Water- Works  v.  Louisville  Banking  Co., 
122  Fed.  778,  58  C.  C.  A.  576,  holding  Equity  Rule  94  inapplicable  where 
majority  of  stockholders  oppose  bill. 

Necessity  that  stockholder,  before  bringing  action  in  behalf  of  cor- 
poration, should  apply  to  stockholders  for  relief  in  addition  to 
demanding  that  corporate  officers  institute  suit.  Note,  Ann.  Cas. 
1914A,  782. 

120  U.  S.  249-265,  30  L.  Bd.  667,  7  Sup.  Ct.  507,  UNITED  STATES  T.  DTJNN. 
Marine  corps  defined. 

Approved  in  Elliott  v.  Harris,  24  App.  D.  C.  15,  19,  21,  minor  over 
eighteen  years  of  age  enlisting  in  marine  corps  will  not  be  discharged 
on  habeas  corpus  by  his  father. 

120  U.  S.  256-260,  30  L.  Ed.  639,  7  Sup.'Ot.  542,  INDIANAPOLIS  BOIiLIN€l<- 
MILL  V.  ST.  LOUIS  ETC.  B.  B.  CO. 

Corporation  president,  authorized  to  contract  by  parol,  may  terminate 
contracts  by  paroL 
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Approved  in  Kent  v.  Addicks,  126  Fed.  117,  60  C.  C.  A.  660,  holding 
evidence  admissible  of  other  similar  transactions  to  show  authority  of 
agent  to  sell  principal's  right  to  vend  and  manufacture  acetylene  gas; 
Van  Santvoord  v.  Smith,  79  Minn.  321,  82  N.  W.  644,  upholding  subse- 
quent alteration  by  parol  of  parol  contract  entered  into  and  altered  by 
lawfully  authorized  general  agent;  Thomas  v.  Kanawha  Valley  Trac- 
tion Co.,  73  W.  Va.  380,  80  S.  E.  478,  general  manager  of  traction  com- 
pany had  power  to  make  new  or  modified  contract  for  drilling  of  wells, 
and  using  wells  by  company  was  ratification  of  contract;  Fitzgerald 
&  Mallory  Const.  Co.  v.  Fitzgerald,  137  U.  S.  109,  34  L.  Ed.  613, 11  Sup. 
Ct.  40,  holding  manager  for  a  corporation,  under  general  powers  given 
him,  was  authorized  to  bind  company  by  giving  its  promissory  note; 
Leroy  etc.  R.  Co.  v.  Sidell,  66  Fed.  31,  holding,  und«r  such  facts,  presi- 
dent of  company  may  modify  contract  entered  into  by  him;  Burley  v. 
Hitt,  54  Mo.  App.  278,  holding  same  power  which  authorizes  making  of 
a  contract  authorizes  release. 

Powers  of  president  and  vice-president  of  corporation.    Note,  14 
L.  B.  A.  859. 

Oorporatlon  impliedly  ratifies  officer's  act  by  failure  of  directors  to 
repudiate  within  six  months. 

Approved  in  United  States  v.  West  Side  Irr.  Co.,  230  Fed.  288,  hold- 
ing failure  of  stockhdlders  to  disavow  unauthorized  acts  of  corporate 
officers  and  give  notice  of  disavowal  to  government  estopped  them  froiv 
.questioning  authority  of  officers  or  validity  of  contract;  Watkins  Salt 
Co.  V.  Mulkey,  225  Fed.  746,  ratification  by  corporation  of  written  con- 
tract made  by  president  is  not  ratification  of  prior  parol  agreement,  not 
embodied  in  written  agreement  nor  communicated  to  directors  of  corpo- 
ration; Coney  Island  Co.  v.  Mclntyre-Paxton  Co.,  200  Fed.  905,  119 
C.  C.  A.  197,  acceptance  by  corporation  for  years  of  all  benefits  of  con- 
tract made  in  its  behalf  by  president,  and  which  was  not  ultra  vires, 
was  ratification,  and  corporation  cannot  attack  validity  for  want  of 
authority  of  president ;  Egbert  v.  Sun  Co.,  126  Fed.  571,  holding  corpo- 
ration paying  for  services  of  plaintiff  ratified  act  of  president  in  em- 
ploying him,  entitling  latter  to  stipulated  sum,  five  thousand  dollars,  on 
dismissal ;  Alaska  &  Chicago  Commercial  Co.  v.  Solner,  123  Fed.  860,  59 
C.  C.  A.  662,  holding  corporate  acquiescence  in  agent's  contract  for 
year  equivalent  to  ratification;  Gilmer  v.  Morris,  43  Fed.  460,  holding 
unreasonable  delay  in  bringing  suit  to  recover  pledged  property  bars 
right;  Railway  Cos.  v.  Keokuk  Bridge  Co.,  131  U.  S.  381,  88  L.  Ed.  160, 
8  Sup.  Ct.  773,  and  Augusta  etc.  R.  Co.  v.  Kittel,  52  Fed.  73,  2  C.  C.  A. 
615,  reaffirming  rule  under  similar  facts;  Symmes  v.  Union  Trust  Co., 
60  Fed.  864,  where  stockholders  having  acquiesced  in  plan  of  reorganiza- 
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tion  were  held  estopped  from  maintaining:  suit  to  overthrow  on  ground 
of  fraud;  Nebraska  etc.  Loan  Co.  v.  Bell,  68  Fed.  328,  7  C.  C.  A.  253, 
and  First  Nat.  Bank  v.  G.  V.  B.  Min.  Co.,  89  Fed.  444,  where  notes 
issued  by  president  of  bank  were  held  binding  on  bank ;  Mallory  v.  Mai- 
lory  Wheeler  Co.,  61  Conn.  143,  23  Atl.  712,  holding,  in  order  that  acqui- 
escenee  be  considered  ratification,  it  must  have  continued  for  long 
period  of  time;  St.  Croix  Lumber  Co.  v.  Mittlestadt,  43  Minn.  94,  44 
N.  W.  1080,  holding  company  could  not  repudiate  an  unauthorized  act 
done  in  its  behalf,  after  an  express  ratification  thereof;  Western  Home- 
stead &  Irr.  Co.  V.  First  Nat.  Bank,  9  N.  M.  10,  11,  47  Pac.  724,  725, 
holding  corporation,  having  accepted  work  performed  in  its  behalf, 
although  done  under  unauthorized  contract,  is  liable  therefor;  Central 
Trust  Co.  V,  Ashville  Land  Co.,  72  Fed.  363, 18  C.  C.  A.  590,  Reed  Bros. 
Co.  v.  First.  Nat.  Bank,  46  Neb.  176,  64  N.  W.  704,  and  First  Nat.  Bank 
V.  Shook,  100  Tenn.  444,  45  8.  W.  340,  all  holding  corporation,  as  well 
as  individual  may  ratify  acts  of  its  agent  by  acquiescence;  Hadden  v. 
Natchaug  Silk  Co:,  84  Fed.  83,  arguendo. 

Distinguished  in  Lister  etc.  Works  v.  Selby,  68  N.  J.  Eq.  274,  59  Atl. 
249,  denying  president's  act  in  accepting  new  lease  and  releasing  option 
on  old  binding  in  absence  of  notice  to  directors;  Central  Trust  Co.  v. 
Condon,  67  Fed.  102, 14  C.  C.  A.  314,,  where,  under  f  acts^  there  could  be 
no  presumption  of  acquiescence. 

Crime  of  bigamy.    Note,  126  Am.  81  Rep. 


120  U.  S.  260-263,  SO  L.  Ed.  662,  7  Sup.  Ot  648,  BBABD  T.  NICHOLS. 

Webbing  of  India  rubber,  wool  and  cotton  Is  dutiable  as  webbing  wholly 
cr  In  part  of  India  rubber. 

Distinguished  in  Robertson  v.  Salomon,  144  U.  S.  608,  36  L.  £d.  562, 
12  Sup.  Ct.  754,  on  statutory  grounds. 

120  n.  8.  264-268, 80  L.  Ed.  666,  7  8up.  Ot.  546,  SOHLESINaEB  ▼.  BEABD. 

Punchlngs  and  clliHPlngB  of  wrought  Iron  are  dutiable  as  ''wrons^t  scn^ 
Iron." 

Approved  in  G.  W.  Sheldon  &  Co.  v.  United  States,  159  Fed.  107,  86 
C.  C.  A.  295,  Tariff  Act  providing  for  ** scrap  iron"  and  defining  it  as 
waste  or  refuse  fit  only  to  be  remanufactured  refers  not  only  to  scraps 
discarded  in  manufacture,  but  to  completed  articles  worn  out  by  use, 
such  as  old  chains,  fit  only  for  remanuf acture ;  G.  W.  Sheldon  &  Co.  v. 
United  States,  152  Fed.  319,  old  iron  chains  are  not  "junk  old''  within 
meaning  of  Tariff  Act,  but  are  dutiable  as  ''scrap  iron  ...  fit  only  to 
be  remanufactured";  United  States  v.  Kenworthy,  59  Fed.  571,  dis- 
cussing powers  of  appraisers. 
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120  U.  S.  268-270,  SO  I».  Ed.  632,  7  Sup.  Ct.  545,  BANK  OF  MAYSVUJA 
V.  CIjAYPOOZi. 

Not  cited. 

120  n.  8.  271-273,  SO  L.  Ed.  658,  7  Sop.  Ot  586,  QBANT  ▼.  PHOENIX  UFE 
INS.  GO. 

Not  cited. 

120  n.  8.  273-274,  80  la.  Ed.  464,  7  Sup  Ot.  562,  WINOHESTEB  ▼.  HEIS- 
KELL. 

Not  cited. 

120  V.  8.  274-287,  30  L.  Ed.  668,  7  Sup.  Ot.  556,  IN  BE  SNOW. 

Appeal  11m  to  Sapreme  ftom  tezritoxial  court  Judgment  refusing  writ 
of  habeas  corpus. 

Approved  in  Harlan  v.  McGourin,  218  IT.  S.  448,  21  Ann.  Gas.  849, 
54  L.  Ed.  1105,  31  Snp.  Gt.  44,  holding  writ  of  habeas  corpus  cannot  be 
used  for  purposes  of  proceedings  in  error;  Stevens  v.  McClaughry,  207 
Fed.  25,  28,  51  L.  R.  A.  (N.  8.)  390,  125  C.  C.  A.  102,  person  restrained 
of  liberty  by  void  judgment  of  Federal  court  is  not  barred  from  release 
on  habeas  corpus  by  fact  that  writ  of  error  might  have  been  secured 
if  applied  for  in  time ;  Butler  v.  Indian  Protective  Assn.,  34  App.  D.  C. 
293,  error  in  judgment  of  Court  of  Claims  construing  act  of  Congress 
conferring  jurisdiction  to  determine  -value  of  attorney's  services  to 
Indians  can  only  be  corrected  by  appellate  court,  and  judgment  cannot 
be  attacked  collaterally;  Tolman  v.  Leonard,  6  App.  D.  C.  232,  holding 
Supreme  Court  of  District  had  jurisdiction  to  pass  order  requiring  pay- 
ment of  alimony  and  to  enforce  it  by  committing  party  to  jail  for  re- 
fusal to  obey  order;  Ex  parte  Justus,  3  Okl.  Cr.  118,  119,  25  L.  B.  A. 
(N.  S.)  483,  104  Pac.  936,  937,  granting  writ  of  habeas  corpus  to  release 
person  imprisoned  under  void  judgment;  Ex  parte  Newcomb,  56  Wash. 
401,  105  Pac.  1044,  holding  habeas  corpus  cannot  be  used  as  writ  of 
error;  dissenting  opinion  in  Gompers  v.  Buck's  Stove  etc.  Co.,  33  App. 
D.  C.  685,  majority  holding  appellate  court  need  not  consider  other  acts 
constituting  contempt,  where  finding  of  trial  court  that  certain  acts  con- 
stituted contempt  was  sufficient  to  support  judgment;  Gonzales  v.  Cun- 
ningham, 164  U.  S.  620,  41  L.  Ed.  676,  17  Sup.  Ct.  185,  reaffirming  rule; 
Nielsen,  Petitioner,  131  U.  S.  182,  33  L.  Ed.  120,  9  Sup.  Ct.  674,  holding 
judgment  in  criminal  case  inflicting  unconstitutional  penalty  is  void, 
and  prisoner  may  be  discharged  on  habeas  corpus;  In  re  Barton,  6'Utah, 
266,  21  Pac.  998,  holding  ;>arty  cannot  plead  guilty  to  charge  and,  after 
sentence,  by  habeas  corpus,  raise  question  of  former  conviction;  In  re 
Frederich,  149  U.  S.  75,  87  L.  Ed.  656,  13  Sup.  Ct.  795,  In  re  King,  51 
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Fed.  436,  and  Miskimins  v.  Shaver,  8  Wyo.  392,  49  L.  R.  A.  831,  58  Pao. 
415,  discussion  as  to  functions  of  writ  of  habeas  corpus;  Thompson  v. 
Avery,  11  Utah,  221,  39  Pac.  831,  arguendo. 

Distinguished  in  In  re  Taylor,  7  S.  D.  388,  58  Am.  St  Rep.  849,  45 
L.  R.  A.  148,  64  N.  W.  256,  case  involves  question  as  to  effect  of  im- 
position of  sentence  in  excess  of  what  law  permits. 

Act  of  1882,  defining  offense  of  cohabitliig  with  more  than  one  woman, 
contemplates  contlnaons  offense. 

Approved  in  People  v.  Cox,  107  Mich.  439,  66  N.  W.  284,  holding  the 
keeping  of  a  house  of  ill  fame  a  continuous  offense. 

Offense  of  cohabitation  does  not  necessarily  Imply  sexnal  Intercourse. 
Approved  in  Commonwealth  v.  Lucas,  158  Mass.  84,  32  N.  E.  1034, 
following  rule. 

Orand  jury  cannot  divide  separate  offense  Into  separate  parts  and  find 
eeparate  Indictments. 

Approved  in  Ebeling  v.  Morgan,  237  U.  S.  630,  59  L.  Ed.  1153,  35  Sup. 
Ct.  710,  under  section  189,  Criminal  Code,  successive  cuttings  of  dif- 
ferent mail  bags,  with  criminal  intent,  constitute  separate  offenses; 
Myers  v.  Moi^an,  224  Fed.  414,  139  C.  C.  A,  641,  holding  sentence  to 
ten  years'  imprisonment  for  violation  of  Mann  Act  under  indictment 
charging  two  offenses  was  not  in  excess  of  court's  jurisdiction,  where 
maximum  punishment  for  one  offen&e  was  five  years;  Stevens  v.  Mc- 
Claughrj',  207  Fed.  20,  22,  27,  51  Ii.  R.  A.  (N.  S.)  890,  125  C.  C.  A.  102, 
defendant  having  served  sentence  for  larceny  of  mail  pouch  is  entitled 
to  release  on  habeas  corpus,  as  sentence  to  separate  punishments  for 
parts  of  continuous  criminal  act  is  void  as  to  excess;  Bliss  v.  United 
States,  105  Fed.  509,  44  C.  C.  A.  '324,  holding  counterfeiting  similar 
notes  from  same  plate  at  different  times  distinct  offenses;  State  v. 
Cotner,  87  Kan.  868,  874,  42  L.  R.  A.  (N.  S.)  768,  127  Pac.  2,  5,  statute 
prohibiting  practice  of  medicine  within  State  without  certificate  and 
providing  for  fines  penalizes  each  specific  act  of  practice;  State  v. 
Leekins,  81  Neb.  283,  115  N.  W.  1081,  information  setting  forth  forgery 
and  uttering  forged  instrument  in  separate  counts  charges  but  one  of- 
fense ;  State  v.  Davis,  37  R.  I.  384,  389,  92  Atl.  826,  828,  several  indict- 
ments charging  embezzlement  did  not  charge  continuing  offense  subject 
to  one  prosecution  and  one  penalty  only;  State  v.  James,  81  S.  C.  199, 
128  Am.  St.  Rep.  902, 16  Ann.  Cas.  277, 18  L.  R.  A.  (N.  S.)  617,  62  S.  E. 
214,  separate  deliveries  of  ice  and  fresh  meat  on  same  Sunday,  in  vio- 
lation of  Sunday  law,  constituted  one  offense;  United  States  v.  Eldredge, 
5  Utah,  190,  191,  14  Pac.  43,  44,  and  United  States  v.  Eldredge,  6 
Utah,  175,  13  Pac.  680,  both  holding,  where  there  is  cohabitation  after 
indictment,  this  constitutes  a  new  indictable  offense;  dissenting  opinion 
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in  Gretsch  v.  United  States,  231  Fed.  62/  majority  holding  that  omission 
of  property  of  bankrupt  from  schedule  is  not  concealment;  dissenting 
opinion  in  Chemgas  v.  Tynan,  51  Colo.  40,  41,  116  Pac.  1047,  majority 
holding  that  habeas  corpus  did  not  lie  to  secure  prisoner's  release  on 
ground  that  court  was  without  jurisdiction  where  information  charging 
offense  omitted  words  "against  peace  and  dignity  of  people  of  the 
State." 

Violation  of  Sunday  laws  as  single  offense.    Note,  57  Ajn.  Rep.  467. 

Person  cannot  be  twice  convicted  and  ponlslied  for  same  continnons 
offense. 

Approved  in  Collins  v.  Johnston,  237  U.  S.  509,  59  L.  Ed.  1079,  35 
Sup.  Ct.  649,  sentence  of  fourteen  years'  imprisonment  for  perjury,  not 
exceeding  limit  authorized  by  statute,  does  not  deprive  person  of.  due 
process  of  law;  Louisville  etc.  R.  Co.  v.  Commonwealth,  154  Ky.  298, 
157  S.  W.  371,  under  act  providing  that  railroad  shall  block  frogs,  con- 
viction for  failing  to  block  one  frog  was  not  bar  to  prosecution  for 
failure  to  block  different  one;  International  Harvester  Co.  v.  Common- 
wealth, 144  Ky.  413,  138  S.  W.  253,  conviction  of  corporation  for  vio- 
lation of  anti-trust  act  in  one  county  does  not  bar  prosecution  in  another 
county  for  violation  of  law  in  that  county;  Wilson  v.  Commonwealth, 
119  Ky.  775,  82  S.  W.  429,  holding  person  practicing  dentistry  without 
license  subject  to  one  conviction  for  entire  period  preceding  institution 
of  prosecution;  Cawein  v.  Commonwealth,  110  Ky.  278,  66  S.  W.  276, 
holding  conviction  under  indictment  'for  keeping  poolroom  barred  other 
indictments  covering  different  periods  of  time;  Hovey  v.  Sheffner,  16 
Wyo.  281, 125  Am.  St.  Rep.  1037,  15  Ann.  Oajs.  318, 15  L.  R.  A.  (N.  S.) 
227,  93  Pac.  314,  void  act  discharging  jury  on  Sunday  did  not  deprive 
court  of  jurisdiction  of  case,  and  though  it  might  be  ground  for  plea 
of  former  jeopardy,  it  was  not  ground  for  discharge  on  habeas  corpus; 
Nielsen,  Petitioner,  131  U.  S.  185,  33  L.  Ed.  121,  9  Sup.  Ct.  675,  where 
conviction  for  unlawful  cohabitation  was  held  to  bar  an  indictment  for 
adultery,  where  second  offense  constituted  part  of  first;  In  re  Bennett, 
84  Fed.  328,  holding  judgment  of  conviction  void  for  want  of  juris- 
diction, where  records  of  court  rendering  it  show  defendant  was  pre- 
viously tried  on  same  information,  and  verdict  was  returned  showing 
him  guilty  of  lesser  offense ;  People  v.  Def oor,  100  Cal.  157,  34  Pac.  644, 
holding  conviction  of  an  assault,  under  information  charging  assault 
with  intent  to  murder,  is  bar  to  prosecution  for  mayhem  committed  dur- 
ing the  assault ;  In  re  Walsh,  37  Neb.  459,  55  N.  W.  1077,  holding,  where 
same  offense  is  charged  in  different  counts  of  same  information,  and 
there  is  conviction  on  each  count,  but  a  single  sentence  shall  be  pro- 
nounced on  all  counts;  People  v.  Sullivan,  9  Utah,  203,  33  Pac.  704, 
majority  holding  conviction  for  conducting  a  game  of  faro  on  one  day, 
is  no  bar  to  conviction  for  another  day. 
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Distinguished  in  Ex  parte  De  Bara,  179  U.  S.  321,  45  L.  Ed.  210,  21 
Sup.  Ct.  112,  holding  fraudulent,  use  of  mails  under  U.  S.  Rev.  Stats., 
§  5480,  distinct  acts  separately  punishable ;  In  re  Henry,  123  U.  S.  374, 
31  L.  Ed.  175,  8  Sup.  Ct.  143,  In  re  Haynes,  30  Fed.  771,  772,  and 
Howard  v.  United  States,  75  Fed.  996,  34  L.  R.  A.  517,  21  C.  C.  A.  586, 
all  holding  the  repeated  using  of  mails  for  fraudulent  purposes  not  a  con- 
tinuous offense,  but  a  number  of  separate  offenses;  United  States  v. 
Bradford,  148  Fed.  418,  holding  prosecution  for  conspiracy  not  barred 
as  to  any  overt  act  committed  within  statutory  period,  although  barred 
as  to  acts  commencing  conspiracy. 

Conclusiveness  of  judgment.    Note,  23  Am.  St.  Rep.  110. 

Identity  of  offenses  in  a  plea  of  former  jeopardy.    Note,  92  Am. 
St.  Rep.  136,  136,  147. 

What  marriages  are  void.    Note^  79  Am.  St.  Rep.  379. 

Right  to  raise  plea  of  former  jeopardy  in  habeas  corpus  proceed- 
ings.   Note,  15  Ann.  Gas.  329. 

Decision  against  constitutional  right  as  nullity  subject  to  eoUateral 
attack.    Note,  39  L.  R.  A.  452. 

120  XT.  S.  287-303,  SO  L.  Ed.  596,  7  Sup.  Ot.  482,  MEMFHI8  ETO.  R.  R.  00. 
▼.  DOW. 

Subrogation  la  creation  of  eanity  and  Independent  of  contn^ctnal  rela- 
tions. 

Approved  in  Federal  Ins.  Co.  v.  Detroit  Fire  etc.  Ins.  Co.,  202  Fed. 
652,  121  C.  C.  A.  58,  insurer  of  vessel  having  paid  loss  resulting  from 
collision  is  entitled  to  subrogation  to  rights  of  owner  in  damages  re- 
covered from  other  vessel  in  collision ;  Travelers'  Ins.  Co.  v.  Great  Lakes 
Engineering  Wks.  Co.,  184  Fed.  432,  36  L.  R.  A.  (N.  S.)  60, 107  C.  C.  A. 
20,  1  N.  C.  C.  A.  754,  insurance  company  having  paid  for  injury  and 
death  of  employees  of  brewing  company  resulting  from  explosion  was 
entitled  to  subrogation-  to  company's  rights  against  engineering  com- 
pany installing  defective  machine;  The  Livingstone,  130  Fed.  749,  65 
C.  C.  A.  610,  holding  insurer  under  valued  policy  entitled  to  recover 
from  insured  recovering  from  responsible  vessel,  only  amount  paid  with 
interest ;  Holland  Banking  Co.  v.  See,  146  Mo.  App.  275,  130  S.  W.  356, 
where  person  purchasing  land  scrip  took  deed  of  trust  and  other  col- 
lateral to  secure  payment  in  case  scrip  was  invalid,  and  thereafter 
transferred  scrip  to  bank  to  secure  loan,  bank,  on  nonpayment  of  loan, 
was  entitled  to  benefit  of  deed  of  trust  and  collateral ;  Pollock  v.  Wright, 
15  S.  D.  142,  87  N.  W.  586,  holding  volunteer  paying  another's  mort- 
gage not  entitled  to  subrogation;  Aetna  Life  Ins.  Co.  v.  Middleport, 
124  U.  S.  550,  31  L.  Ed.  542,  8  Sup.  Ct.  630,  holding  right  of  subrogation 
is  never  accorded  to  a  mere  volunteer  who  pays  debt  of  another  party; 
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Marine  Ins.  Co.  v.  St.  Louis  ete.  Ry.  Co.,  41  Fed.  645,  holding  insurer 
bringing  action  to  recover  from  a  wrongdoer  loss  occasioned  by  latter 
does  not  sue  as  assignee,  but  by  right  of  subrogation ;  Frisbee  v.  Frisbee, 
86  Me.  448,  29  Atl.  1116,  distinguishing  between  rights  acquired  by 
assignment  and  those  by  operation  of  law;  Aultman  y.  Bishop,  53  Neb. 
552,  74  N.  W.  58,  holding  no  general  rule  can  be  laid  down  which  will 
afford  a  test  for  application  of  doctrine  of  subrogation. 

Conflict  of  laws  as  to  contracts  relating  to  realty.    Note,  L.  R.  A. 
1916A,  1039. 

Memphis  and  Uttle  Bock  bonds  of  1877,  Iflsaad  on  reorganization,  are 
not  repugnant  to  Arkansas  OonstitntloiL 

Approved  in  In  re  Progressive  Wall  Paper  Corporation,  229  Fed. 
494,  143  C.  C.  A.  557,  bonds  of  corporation,  pledged  as  collateral  se- 
curity for  pre-existing  debt,  were  void  as  issued  within  stock  corpora- 
tion law  of  New  York,  forbidding  issuance  of  bonds,  except  for  money, 
labor  or  property;  Granite  Brick  Co.  v.  Titus,  226  Fed.  669,  where 
corporation  borrowed  money  and  pledged  unissued  stock  as  security  at 
rates  of  two  shares  of  par  value  of  two  hundred  dollars  for  every  one 
hundred  dollars  lent,  and  complainant,  having  option  to  accept  stock 
in  payment  of  debt,  refused,  issue  was  not  ultra  vires,  and  share- 
holders could  not  object;  In  re  Progressive  Wall  Paper  Corporation, 
224  Fed.  152,  154,  155,  156,  mortgage  bonds  issued  by  corporation  and 
pledged  to  bank  as  collateral  security  for  amount  equal  to  par  value, 
given  in  renewal  of  prior  valid  note,  under  agreement  that  pledgee 
would  not  sell  bonds  for  less  than  par  value,  were  issued  for  property 
within  statute  of  New  York,  and  are  valid;  Kemmerer  v.  St.  Louis  Blast 
Furnace  Co.,  212  Fed.  65,  128  C.  C.  A.  519,  bonds  of  corporation  is- 
sued to  secure  pre-existing  debt  are  invalid  under  Missouri  constitu- 
tional provision  that  fictitious  increase  of  indebtedness  shall  be  void, 
where  no  consideration  passed  from  creditor  to  corporation;  First  Sav- 
ings &  Trust  Co.  V.  Waukesha  Canning  Co.,  211  Fed.  929,  128  C.  C.  A. 
305,  where  corporation  pressed  by  creditors  issued  bonds  secured  by 
mortgage  and  delivered  them  as  collateral  security,  bonds  not  received 
at  less  than  seventy-five  per  cent  of  face  value  were  not  void  under 
Wisconsin  statute;  PoUitz  v.  Wabash  R.  Co.,  167  Fed.  161,  162,  163, 
holding  issue  of  stocks  and  bonds  by  railroad  under  agreement  with 
debenture  holders  to  exchange  their  bonds  for  new  bonds  was  not  void 
under  provision  of  Missouri  Constitution,  since  they  were  not  fictitious 
nor  without  adequate  consideration;  Scott  v.  Abbott,  160  Fed.  578,  87 
C.  C.  A.  475,  issue  of  stock  by  corporation  was  not  void,  though  false 
statement  that  it  was  paid  for  was  made  in  order  to  obtain  certificate, 
where  stock  was  afterward  sold  and  paid  for;  William  Firth  Co.  v. 
South  Carolina  Loan  &  Trust  Co.,  122  Fed.  574,  59  C.  C.  A.  73,  upholding 
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under  Const.  S.  C,  art.  IX,  §  10,  pledge  of  bonds  at  seventy-five  per 
cent  value  to  purchase  machinery;  Lake  St.  El.  Ry.  Co.  v.  Ziegler,  99 
Fed.  126,  39  C.  C.  A.  431,  upholding  issue  of  stock  by  railroad  for  con- 
struction of  road  under  Const.  111.,  art.  XI,  §  13^  preventing  fictitious 
issues;  Floyd  v.  State,  177  Ala.  180,  59  South.  283,  where,  in  order  to 
secure  certificate  of  incorporation,  statement  that  entire  capital  stock 
was  paid  in  when  only  one-fifth  was  in  reality  paid,  made  incorporation 
void;  McKee  v.  Title  Ins.  etc.  Co.,  159  Cal.  215,  113  Pac.  144,  issuance 
by  hotel  corporation  of  bonds  to  secure  money  to  carry  on  business 
with  five  per  cent  bonus  to  subscribers  was.  valid ;  California  Trona  Co. 
V.  Wilkinson,  20  Cal.  App.  706,  130  Pac.  195,  holding  stock  issued  to 
secure  loan  to  develop  mining  claims,  though  loan  did  not  equal  face 
value  of  stock  issued,  was  valid ;  Weed  v.  Gainesville  R.  R.  Co.,  119  Q*. 
596,  46  S.  E.  894,  denying  defense  of  usury  as  against  bona  fide  pur- 
chaser of  corporate  bonds  without  notice;  Union  Trust  &  Sav.  Bank 
v.  Idaho  Smelting  &  R.  Co.,  24  Idaho,  744,  135  Pac.  824,  question 
whether  under  constitutional  provision  corporation  may  issue  bonds  to 
secure  pre-existing  indebtedness  mooted,  but  not  decided;  People  v. 
Union  etc.  Ry.  Co.,  263  111.  39,  Ann.  Oafl.  19150,  888,  105  N.  E.  15,  dis- 
missing petition  to  forfeit  railroad  corporation's  charter  for  issuance 
of  stocks  and  bonds  in  excess  of  actual  value  of  property  received, 
where  there  was  no  showing  that  such  issuance  in  excess  was  fraudu- 
lent ;  Bucklew  v.  Pyron,  153  Mo.  App.  682,  134  S.  W.  1067,  where  stock- 
holders agree  to  issue  stock  as  full  paid  and  nonassessable,  though  only 
small  part  of  capital  had  been  paid,  one  stockholder  cannot  take  ad- 
vantage of  noncompliance  with  law  to  disadvantage  of  all  other  stock- 
holders; State  V.  Lincoln  Traction  Co.,  90  Neb.  544,  134  N.  W.  282,  in 
street  railway  consolidation  mere  fact  that  stock  and  bond  issues  of 
constituent  corporations  were  doubled  without  adding  to  tangible  assets 
will  not  justify  cancellation  of  that  stock;  Schuler  v.  Southern  Iron 
etc.  Co.,  77  N.  J.  Eq.  75,  75  Atl.  557,  stockholder's  bill  to  enjoin  plan 
of  reorganization  involving  creation  of  new  corporation  and  issuance 
of  stock  in  excess  of  actual  value  of  property  was  insuflBcient  as  failing 
to  state  value  of  property  passing  to  new  corporation  as  consideration 
for  issuance  of  stock,  since  appraisement  in  bankruptcy  is  not  conclu- 
sive on  issue  of  fraud;  Webster  v.  Webster  Refining  Co.,  36  Okl.  172, 
47  L.  E.  A.  (N.  S.)  697,  128  Pac.  263,  right  to  use  party's  name  in  or- 
ganizing corporation,  and  method  of  refining  gasoline,  not  patented,  was 
not  property  actually  received  to  amount  of  par  value  of  stock  for 
which  capital  stock  of  corporation  should  be  issued;  Norihside  Ry.  Co. 
V.  Worthington,  88  Tex.  573,  30  S.  W.  1058,  upholding  sale  of  bonds 
at  ninety-five  per  cent  par  value  under  Const.  Tex.,  art. .  XII,  §  6,  pre- 
venting bond  issues  save  for  money  paid;  Western  Supply  etc.  Co.  v. 
United  States  etc.  Trust  Co.,  41  Tex.  Civ.  482,  92  S.  W.  987,  railroad 


799  MEMPHIS  ETC.  R.  R.  CO.  v.  DOW.    120  U.  S.  287-303 

bonds  issued  and  pledg^ed  to  secure  debt  were  issued  for  money  and 
property,  and  were  valid;  Mackintosh  v.  Flint  etc.  R.  Co.,  34  Fed.  591, 
approved  where  similar  facts  were  presented  under  similar  Michigan 
statute;  Coe  v.  East  &  West  R.  Co.,  52  Fed.  538,  holding  stock  and 
bonds  issued  in  payment  of  construction  of  railroad,  not  in  violation 
of  similar  provision  in  Alabama  Constitution ;  Brown  v.  Duluth  etc.  Ry. 
Co.,  53  Fed.  894,  holding  similar  Minnesota  statute  does  not  prevent 
corporation  from  issuing  stock  for  sum  less  than  par  value  thereof; 
Atlantic  Trust  Co.  v.  Woodbridge  etc.  Irr.  Co.,  79  Fed.  846,  847,  holding 
similar  provision  in  California  Constitution  does  not  prevent  corpora- 
tion from  pledging  its  bonds  for  less  amount  than  par  value  thereof; 
Sioux  City  etc.  Ry.  Co.  v.  Manhattan  Trust  Co.,  92  Fed.  433,  and  Con- 
tinental Trust  Co.  V.  Toledo  etc.  R.  Co.,  82  Fed.  656,  657,  658  (aflBrmed 
in  86  Fed.  941,  which  was  affirmed  on  appeal  in  95  Fed.  517,  518,  34 
C.  C.  A.  431),  where,  under  similar  facts  and  statutes,  there  was  a  like 
holding;  Williams  v.  Evans,  87  Ala.  727,  6  L.  R.  A.  219,  6  South.  703, 
holding,  under  statute  aimed  to  prevent  issuance  of  fictitious  stock,  a 
subscription,  with  understanding  company  will  issue  five  dollars  in 
stock  for  one  dollar  of  subscription,  is  void;  Grant  v.  East  ^  West  R. 
Co.,  54  Fed.  575,  4  C.  C.  A.  511,  and  Nelson  v.  Hubbard,  96  Ala.  251, 
17  L.  R.  A.  380,  11  South.  433,  holding,  under  similar  statute,  issues  of 
stock  may  be  valid,  although  disposed  of  for  price  considerably  less 
than  face  value;  Davis  v.  Montgomery  etc.  Chemical  Co.,  101  Ala.  130, 
8  South.  497,  holding  as  to  circumstances  under  which  issue  of  stock 
will  be  presumed  to  be  legal;  Elyton  Land  Co.  v.  Birmingham  etc. 
Elevator  Co.,  92  Ala.  420,  25  Am.  St.  Rep.  76,  12  L.  B.  A.  312,  9  South. 
133,  and  Roman  v.  Dimmick,  115  Ala.  238,  22  South.  110,  holding,  where 
subscription  for  stock  is  made  payable  in  property,  such  property  must 
be  taken  at  its  reasonable  worth;  Northside  Ry.  Co.  v.  Worthington, 
88  Tex.  573,  53  Am.  St.  Rep.  787,  30  S.  W.  1058,  discussing  similar  pro- 
vision in  Texas  Constitution;  Hooper  v.  Central  Trust  Co.,  81  Md.  583, 
29  L.  R.  A.  269,  32  Atl.  511,  arguendo. 

Distinguished  in  Altenberg  v.  Grant,  85  Fed.  346,  347,  29  C.  C.  A. 
185,  on  statutory  grounds. 

Implied  power  of  colorations  to  borrow  money  and  to  give  evi- 
dence of  indebtedness  and  security  therefor*  Note,  111  Am.  St. 
Rep.  327. 

Bonus  stock.    Note,  38  L.  R.  A.  491. 

Junior  mortgagees,  paying  prior  Uen  to  avoid  foreclosure,  are  entitled 
to  prior  llenliolder'8  rights. 

Approved  in  Union  Central  Life  Ins.  Co.  v.  Drake,  214  Fed.  541,  131 
C.  C.  A.  82,  where  money  is  lent  to  discharge  existing  encumbrances 
and  lender  is  to  be  secured  by  first  lien,  and  by  reason  of  breach  of  this 
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agreement  lender  is  forced  to  pay  prior  encumbrances  to  make  fas  mort- 
gage first  lien,  he  is  subrogated  to  rights  of  holders  of  such  encum- 
brances against  owner  or  trustee  in  bankruptcy;  Platte  Valley  Cattle 
Co.  V.  Bosserman-Gates  Live  Stock  &  Loan  Co.,  202  Fed.  696,  45 
L.  B.  A.  (N.  S.)  1137,  121  C.  C.  A.  102,  third  person  paying  first  lien 
upon  property  and  procuring  release  under  agreement  with  owner  that 
he  shall  have  pecuniary  benefit  of  such  payment  becomes  subrogated  to 
rights  held  by  first  lienor,  as  against  inferior  lienor  whose  burdens  are 
not  increased  by  subrogation;  Columbus,  S.  &  H.  R.  R.  Co.  Appeals,  109 
Fed.  211,  48  C.  C.  A.  275,  holding  purchasers  of  railway  property  to 
prevent  foreclosure,  under  agreement  assxmiing  debts,  preserve  lien  as 
against  junior  mortgagees;  Robinson  ▼.  Roos,  138  HI.  558,  28  N.  E.  823, 
holding,  where  surety  pays  debt  of  principal,  he  is  entitled  to  be  sub- 
rogated to  place  of  creditor. 

Extinction  of  judgments  against  principals  by  sureties'  payment 
Note,  68  L.  R.  A.  624,  525. 

Junior  mortgagees  paying  prior  lien,  against  wbicb  mortgagor  fllKmld 
have  protected  them,  are  entitled  to  interest. 

'  Approved  in  Read  v.  Memphis  Gas  Light  Co.,  107  Tenn.  439,  64  S.  W. 
771,  holding  trustee  entitled  to  reimbursement  for  expenditures  pro- 
tecting estate;  McGee  v.  Russell,  49  Ark.  108,  4  S.  W.  285,  holding 
joint  debtor,  who  has  paid  entire  debt,  entitled  to  recover  from  his  eo- 
debtor  his  share,  with  interest  at  legal  rate,  and  not  at  rate  provided 
in  obligation. 

Fraudulent  and  overissued  corporate  stock.    Note,  87  Ajxl  St  Bep. 
850. 

120  XT.  S.  303-318,  80  Ii.  Ed.  684,  7  Sup.  Ct.  634,  FABLET  ▼.  KITTSON. 

Flea  should  deny  some  distinct  part  which  is  Itself  bar,  or  to  which 
plea  applies. 

Approved  in  Thresher  v.  General  Elec.  Co.,  143  Fed.  340,  striking  out, 
in  suit  for  infringement,  plea  setting  up  defense  of  prior  invention; 
Mutual  Life  Ins.  Co.  v.  Blair,  130  Fed.  973,  denying,  in  action  to  cancel 
policy,  plea  setting  up  insured's  death  subsequent  to  commencement 
thereof,  and  the  pendency  of  action  upon  policy;  Barber  v.  National 
Carbon  Co.,  129  Fed.  377,  5  L.  R.  A.  (N.  S.)  1154,  64  C.  C.  A.  40,  hold- 
ing plea,  in  action  for  infringement,  construed  as  plea  for  license  only, 
sufficient;  Miller  v.  Rickey,  127  Fed.  581,  holding  insufficient  in  suit 
to  restrain  diversion  of  water  plea  not  denying  averment  or  bill  that 
defendants  claimed  right  to  deprive  plaintiff  of  earlier  appropriation; 
Giberson  v.  Cook,  124  Fed.  987,  under  Rev.  Stats.,  §  723,  denying  Fed- 
eral court's  jurisdiction  where  adequate  remedy  at  law;  Miller  &  Lux 
▼.  Rickey,  123  Fed.  607,  holding  facts  pleaded  must  form  one  defense 
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unless  court  grant  permission  to  enter  several  defenses;  United  States 
V.  Peralta,  99  Fed.  624,  holding  demurrer  in  equity  setting  up  affirma- 
tive  matter  special  pleas  admitting  matters  not  controverted;  United 
States  V.  California  etc.  Land  Co.,  148  U.  S.  39,  37  L.  Ed.  359,  13  Sup. 
Ct.  461,  following  rule;  McCloskey  v.  Barr,  38  Fed.  171,  as  to  manner 
of  stating  averments  in  plea  in  bar ;  Briggs  v.  Stroud,  58  Fed.  718,  hold- 
ing plea  to  jurisdiction  which  sets  up  matters  affecting  validity  of  ser- 
vice, matters  showing  want  of  proper  citizenship,  and  pendency  of  prior 
suit,  bad  for  duplicity;  dissenting  opinion  in  Eiscnbach  v.  Hatfield,  2 
Wash.  St.  265,  12  L.  E.  A.  645,  26  Pac.  547,  as  to  matter  which  must 
be  stated  in  plea  in  bar. 

Distinguished  in  Hostetter  Co.  v.  E.  Q.  Lyons  Co.,  99  Fed.  736,  hold- 
ing defect  on  face  of  bill  met  by  demurrer  not  plea. 

Effect  of  replication  to  plea  discussed. 
Approved  in  Butler  Bros.  Shoe  Co.  v.  United  States  Rubber  Co.,  156 
Fed.  5,  84  C.  C.  A.  167,  filing  replication  and  taking  proof  waives  no 
substantial  insufficiency  of  facts  set  forth  in  plea  or  answer  to  consti- 
tute defense;  Ocala  Foundry  &  Machine  Works  v.  Lester,  49  Fla.  369, 
38  South.  62,  throwing,  where  replication  filed,  burden  of  proof  upon 
defendant  to  prove  matters  contained  in  plea;  Earll  v.  Metropolitan 
St.  Ry.  Co.,  87  Fed.  529,  holding  as  to  effect  of  findings  on  replication 
to  plea. 

If  facts  in  plea  are  found  true,  bill  must  be  dismissed,  regardless  of 
equity  arising  ftom  otber  facts. 

Approved  in  The  Fair  v.  Kohler  Die  etc.  Co.,  228  U.  S.  24,  57  L.  Ed. 
717,  33  Sup.  Ct.  410,  in  action  for  infringement  of  patent  where  court 
overrules  plea  to  jurisdiction  and  defendant  filing  no  further  answer, 
decree  was  for  plaintiff,  appeal  was  on  jurisdiction  alone,  and  as  Fed- 
eral court  had  jurisdiction  under  patent  law,  decree  was  affirmed; 
Horn  V.  Detroit  Dry-Dock  Co.,  150  U.  S.  625,  37  L.  Ed.  1203,  14  Sup.  Ct. 
218,  holding  when  plea  in  bar  meets  and  satisfies  all  claims  of  bill, 
and  is  sustained,  it  will  avail  defendant  so  far  as  to  require  final  decree 
in  his  favor;  Simon  v.  House,  46  Fed.  322,  where  material  averments 
of  plea  having  been  proved,  bill  was  dismissed;  Brij^crs  v.  Stroud,  58 
Fed.  721,  arguendo;  Pearce  v.  Rice,  142  U.  S.  41,  35  L.  Ed  931,  12  Sup. 
Ct.  135,  and  Elgin  Wind-Power  etc.  Co.  v.  Nichols,  65  Fed.  217,  12 
C.  C.  A.  578,  both  holding  rule  is  modified  by  Equity  Rule  35. 

Distinguished  in  Schnauffer  v.  Aste,  148  Fed.  867,  overruling  plea  not 
fully  meeting  all  the  equities  of  the  bill;  Glucose  Sugar  Refining  Co. 
V.  Douglass  &  Co.,  145  Fed.  951,  striking  out  plea  setting  up  a  single 
defense  of  noninfringement;  Sodcrbor*;  v.  Armstrong,  116  Fed.  710, 
holding  under  Equity  Rule  33,  general  replication  to  plea  in  bar  does 
Xin— 51 
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not  admit  suflBciency  of  plea;  Jones  v.  Hillis,  100  Fed.  356,  holding 
under  Equity  Rule  33,  court  determines  sufficiency  of  facts  in  plea 
found  for  defendant. 

Plaintiff  setting  down  plea  for  argument  admits  trutb  of  all  facts 
stated  therein. 

Approved  in  Raphael  v.  Trask,  194  U.  S.  276,  48  L.  Ed.  978,  24  Sup. 
Ct.  647,  holding  allegations  in  plea  admitted  case  brought  on  for  con- 
sideration on  complaint  and  plea;  Cutler  v.  Maryland  Hotel  Co.,  168 
Fed.  933,  in  suit  for  infringement  of  i)atent  for  mail  chute,  defendant's 
plea  that  mail  chute  in  hotel  owned  by  it  is  property  of  United  States 
states  defense;  Siegman  v.  Electric  Veh.  Co.,  140  Fed.  121,  holding  in 
absence  of  replication  all  facts  well  pleaded  taken  for  true;  General 
Electric  Co.  v.  Bullock  Electric  Mfg.  Co.,  138  Fed.  414,  holding  com- 
plainant setting  cause  admits,  the  facts,  but  not  the  conclusions  pleaded ; 
General  Elec.  Co.  v.  New  England  Elec.  etc.  Co.,  128  Fed.  739,  63  C.  C.  A. 
448,  holding  setting  down  plea  for  argument  in  suit  for  infringement 
of  patent  admits  facts  stated  therein  cessation  of  manufactare;  Stand- 
ard Fireproofing  Co.  v.  Toole,  122  Fed.  651,  holding  setting  plea  down 
for  argument  admits  truth  but  denies  legal  sufficiency  of  facts  pleaded; 
Daniels  v.  Benedict,  97  Fed.  374^  38  C.  C.  A.  592,  holding  replication  to 
plea  admits  legal  sufficiency  of  facts  stated,  and  if  found  true,  bill  dis- 
missed; Kellner  v.  Mutual  Life  Ins.  Co.,  43  Fed.  626,  following  rule; 
Farmers'  Loan  etc.  Co.  v.  Chicago  etc.  R.  Co^  61  Fed.  544,  holding, 
where  complainant  has  demurrer  and  plea  set  down  for  argument,  he 
waives  question  whether  defendant  has  not,  by  previous  action  in  suit, 
waived  defense  set  up  by  plea  and  demurrer;  Superior  v.  Norton,  63 
Fed.  358,  12  C.  C.  A.  469,  arguendo. 

At  hearing  on  plea^  replication  and  proofs,  only  truth  of  matter  pleaded 
is  in  issue. 

Approved  in  Vacuum  Oil  Co.  v.  Eagle  Oil  Co.,  154  Fed.  869,  where  bill 
alleges  that  certain  acts  of  fraud  and  unfair  competition  were  partly  in 
United  States  and  partly  in  foreign  country,  plea  setting  up  that  acts 
were  wholly  in  foreign  countries  is  negative  plea,  and  burden  of  proof 
is  on  complainant;  Eveleth  v.  Southern  Cal.  R.  Co.,  123  Fed.  838,  hold- 
ing on  hearing  on  plea,  replication  and  proofs,  truth  of  matters  pleaded 
alone  in  issue ;  Westervelt  v.  Library  Bureau,  118  Fed.  826,  .55  C.  C.  A. 
436,  upholding  defendant's  answer  entered  under  Equity  Rule  34,  and 
dismissing  bill  on  plaintiff's  failure  to  reply;  Adriaans  v.  Lyon,  8  App. 
D.  C.  540,  541,  in  suit  for  specific  performance  of  contract,  defendant, 
whose  plea  was  found  false,  is  not  entitled  to  answer;  Appleton  v.  Marx, 
62  Fed.  644,  10  C.  C.  A.  555,  and  Hartz  v.  Cleveland  Block  Co.,  95  Fed. 
682,  37  C.  C.  A.  227,  both  reaffirming  rule ;  Dalzell  v.  Dueber  Mfg.  Co., 
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149  U.  S.  326,  37  L.  Ed.  755,  13  Sup.  Ct.  890,  holding,  where  at  hearing 
in  eqnity  on  plea  and  general  replication,  plea,  as  pleaded,  is  not  sup- 
ported by  testimony,  it  must  be  overruled,  i^nd  defendant  ordered  to 
answer  bill ;  Southern  Pac.  R.  Co.  v,  Groeck,  74  Fed.  585,  holding  uncon- 
tradicted portions  of  bill  and  contradictory  parts  of  plea  will  be  as- 
sumed to  be  true ;  Beals  v.  Illinois  etc.  R.  R.  Co.,  133  U.  S.  295,  33  L.  Ed. 
611, 10  Sup.  Ct.  316,  arguendo. 

Objection  to  equity  of  claim  mnst  be  taken  by  demurrer,  not  by  plea. 
Approved  in   Mains   v.   Homer   Steel  etc.   Co.,   116   Mich.   538,   74 
il.  W.  739,  holding  objection  to  jurisdiction  of  court  must  be  raised  by 
demurrer. 

Miscellaneous.  Cited  in  Farley,  v.  Hill,  39  Fed.  513  (affirmed  in  150 
U.  S.  574,  37  L.  Ed.  1187, 14  Sup.  Ct.  187),  incidentally,  a  case  involving 
same  cause  of  action ;  Green  v.  Bogue,  158  U.  S.  500^  89  L.  Ed.  1069,  15 
Sup.  Ct.  983,  incidentally. 

120  XT.  S.  S18-319,  30  Ii.  Ed.  663,  7  Sup.  Ot.  676^  P£NBACX)LA  lOE  CO.  ▼. 

PEBBY. 

> 

.Cause  remanded  for  new  trial  wbere  verdict  did  not  conform  to  statute. 
Approved  in  Upton  v.  Santa  Rita  Mining  Co.,  14  N.  M.  116,  89  Pac. 
281,  in  action  for  possession  of  mining  claim  wrongfully  withheld,  ver- 
dict finding  defendant  guilty  was  sufficient ;  Hoover  v.  King,  43  Or.  285, 
99  Am.  St.  Rep.  754,  65  L.  E.  A.  790,  72  Pac.  882,  denying  action  to  re- 
cover possession  of  property  barred  by  former  action,  no  showing 
therein  made,  title  tried  and  determined;  Bennett  v.  Harkrader,  158 
U.  S.  447,  39  L.  Ed.  1048,  15  Sup.  Ct.  866,  construing  Oregon  statute 
relative  to  form  of  verdict;  Gray  v.  First  Nat.  Bank,  31  Fla.  594,  12 
South.  216,  arguendo. 

120  XT.  S.  319-326,  30  Ii.  Ed.  680,  7  Sup.  Ct.  577,  8HEBMAN  ▼.  JEROME. 

Not  cited. 

120  XT.  S.  327-336,  80  L.  Ed.  664,  7  Sup.  Ct.  580,  XJNITED  STATES  ▼. 
NOETHWAY. 

Supreme  Court  will  not  answer  certified  <ine8tion  whether  vague  counts 
in  indictment  charge  offense. 

Approved  in  Jewell  v.  Knight,  123  U.  S.  433,  31  L.  Ed.  193,  8  Sup.  Ct. 
194,  Dublin  Twp.  v.  Milford  Inst.,  128  U.  S.  514,  32  L.  Ed.  535,  9  Sup. 
Ct.  149,  United  States  v.  Brewer,  139  U.  S.  286,  35  L.  Ed.  193,  11  Sup. 
Ct.  540,  United  States  v.  Perrin,  131  U.  S.  58,  33  L.  Ed.  90,  9  Sup.  Ct. 
682,  and  United  States  v.  Lacher,  134  U.  S.  632,  33  L.  Ed.  1084,  10  Sup. 
Ct.  628,  all  holding  Supreme  Court  will  not  answer  a  certified  question 
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which  contains  no  clear  and  distinct  proposition  of  law;  Kelley,  Good- 
fellow  Shoe  Co.  V.  Liberty  Ins.  Co.,  87  Tex.  114,  26  S.  W.  1064,  applies 
same  rule  to  procedure  in  State  court. 

Definiteness  of  question  to  be  certified.    Note,  31  L.  B.  A.  394. 

Indictment  may  charge  defendant  as  "president  and  agent"  of  national 
bank. 

Approved  in  Kettenbach  v.  United  States,  202  Fed.  380,  120  C.  C.  A. 
605,  holding  president  of  national  bank  could  be  convicted  ofi  aiding 
cashier  in  falsifying  reports,  under  section  5209  of  the  Revised  Stat- 
utes; United  States  v.  Franklin,  174  Fed.  162,  indictment  under  statute 
making  it  offense  to  make  or  present  false  claim  against  government  is 
not  duplicitous  because  it  charges  that  accused  made  and  presented 
false  elaim;  Jewett  v.  United  States,  100  Fed.  838,  holding  indictment 
charging  one  as  ** president,  director  and  agent"  of  national  bank  not 
duplex  nor  inconsistent;  Gleason  v.  State,  6  Ala.  App.  53,  60  South.  520, 
indicUnent  alleging  that  accused  being  agent  or  clerk  of  company  em- 
bezzled property  which  came  into  his  possession  suflSciently  alleges  that 
property  converted  came  into  his  possession  as  agent  or  clerk,  as  re-, 
quired  by  code;  State  v.  Sco^n,  85  Ark.  47,  106  S.  W.  970,  indictment 
for  embezzlement  alleging  that  defendant  was  agent  of  railway  com- 
pany and  having  money  in  his  possession  as  agent  did  embezzle  same, 
sufficiently  charged  that  funds  came  into  defendant's  possession  by 
virtue  of  his  agency;  United  States  v.  Jewett,  84  Fed.  143,  holding  no 
legal  impossibility  that  agent  in  liquidation  be  also  president,  director 
and  clerk. 

Distinguished  in  Moore  v.  United  States,  160  U.  S.  270,  40  L.  Ed.  424, 
16  Sup.  Ct.  295,  in  holding  insufficient,  indictment  charging  postoffice 
employee  with  embezzling  public  money. 

Indictment  charging  misapplication  of  funds  need  not  allege  that  they 
were  Intrusted  to  defendant. 

Approved  in  Lear  v.  United  States,  147  Fed.  357,  77  C.  C.  A.  527, 
holding  willful  misapplication  made  out,  if  officer  has  such  "control, 
direction  and  power  of  management  as  to  direct  application'';  United 
States  V.  Martindale,  146  Fed.  286,  holding  merely  drawing  draft  on  de- 
posit in  another  bank  on  entering  credits  to  depositor  on  books  does  not 
constitute  willful  misapplication ;  United  States  v.  Eastman,  132  Fed.  553, 
possession  of  funds  suffiicently  alleged  by  averment  that  he  was  president, 
had  access  to  bank's  funds  and  performed  duties  in  their  control  and 
management;  In  re  Grin,  112  Fed.  797,  upholding  complaint  under 
Penal  Code  CaL,  §§  503,  508,  charging  felonious  appropriation,  conver- 
sion and  embezzlement  of  money  intrusted  to  defendant;  McKnight  v. 
United  States,  111  Fed.  736,  49  C.  C.  A.  594,  holding  intent  to  injure 
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and  defraud  essential  allegation  in  indictment  under  Rev.  Stats.,'  §  5209 ; 
Rieger  v.  United  States,  107  Fed.  926,  927,  47  C.  C.  A.  61,  holding  suffi- 
cient indictment  under  Rev.  Stats.,  §  5209,  apprising  defendant  of  par- 
ticular transactions  and  alleging  acts  done  willfully  to  injure  and  de- 
fraud; United  States  v.  McClure,  107  Fed.  271,  upholding  indictment 
under  Rev.  Stats.,  §  5209,  charging  embezzlement  of  funds ;  Breese  v. 
United  States,  106  Fed.  688,  45  C.  C.  A.  535,  upholding  indictment  char- 
ging president  under  Rev.  Stats.,  §  5209,  with  embezzlement  of  moneys, 
funds  and  credits;  dissenting  opinion  in  Rieger  v.  United  States,  107 
Fed.  934,  47  C.  C.  A.  61,  majority  holding  sufficient  indictment  describ- 
ing acts  charged  and  alleging  willfulness  and  intent  to  defraud  bank; 
Evans  v.  United  States,  153  U.  S.  588,  38  L.  Ed.  832, 14  Sup.  Ct.  936,  and 
Coffin  V.  United  States,  156  U.  S.  449,  450,  39  L.  Ed.  490,  15  Sup.  Ct.  401, 
where  indictment  charging  bank  president  with  misappropriating  bank 
funds  was  held  good ;  United  States  v.  Potter,  56  Fed.  .97,  101,  holding 
indictment  sufficient  which  charges  president  of  national  bank  "with 
intent  to  injure  and  defraud  said  bank  and  persons  to  grand  jurors  un- 
known *  * ;  United  States  v.  Eno,  56  Fed.  219,  holding  indictment  for  mis- 
application of  funds  of  national  bank  must  specify  particulars  of  appro- 
priation; United  States  v.  French,  57  Fed.  387,  arguendo. 

Indictment  diarglng  president  with  aiding  and  abetting  cashier  need 
not  aver  knowledge  tliat  one  abetted  was  cashier. 

Approved  in  Bliss  v.  United  States,  105  Fed.  510,  44  C.  C.  A.  324, 
holding  indictment  under  chapter  52,  section  1,  23  Stat.  22,  charging  aid- 
ing and  abetting  need  not  allege  conviction  of  principal ;  Coffin  v.  United 
States,  156  U.  S.  447,  39  L.  Ed.  489,  15  Sup.  Ct.  400,  holding  indictment 
charging  with  aiding  and  abetting  in  the  misappropriation  of  funds  of  a 
national  bank  need  not  allege  party  so  doing  was  an  officer  of  bank; 
United  States  v.  Scott,  74  Fed.  218,  holding^charge  that  accused  know- 
ingly received  assessments  from  Federal  employees  for  political  pur- 
poses charges  him  with  knowing  such  parties  were  Federal  employees. 

Distinguished  in  United  States  v.  French,  57  Fed.  385,  holding  count 
charging  bank  director  with  aiding  and  abetting  cashier  in  making  false 
entries  does  not  charge  that  he  did  so  in  his  official  capacity. 

Indictment  charging  president  with  misapplying  funds  held  sufficient. 
Approved  in  United  States  v.  Heinze,  218  U.  S.  541,  542,  544,  21  Ann. 
Gas.  884,  54  L.  Ed.  1143,  1144,  31  Sup.  Ct.  98,  indictment  charging  offi- 
cer of  national  bank  with  willful  misapplication  of  funds  of  bank,  re- 
sulting in  his  advantage,  with  intent  to  defraud  bank,  by  discounting 
unsecured  promissory  note,  whereby  proceeds  were  lost  to  bank,  is  suffi- 
cient; Kettenbach  v.  United  States,  202  Fed.  388,  120  C.  C.  A.  505,  in 
prosecution  of  national  bank  officers  for  making  false  reports,  defend- 
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ants  could  be  convicted  on  proof  that  reports  were  made  in  pursuance 
of  previous  agreement  with  clerk,  and  it  was  not  necessary  to  prove  that 
defendants  directed  specific  reports  to  be  made;  United  States  v.  Nor- 
ton, 188  Fed.  267,  under  statute  making  it  criminal  offense  for  officer 
of  bank  to  make  false  entry  with  intent  to  injure  or  to  deceive,  indict- 
ment charging  false  entry  was  made  with  intent  to  injure  and  to  de- 
ceive is  duplicitous;  Prettyman  v.  United  States,  180  Fed.  39,  103 
C.  C.  A.  384,  in  prosecution  of  defendant  K.  for  aiding  and  abetting 
officers  of  national  bank  in  misappropriation  of  bank 's  funds  by  means 
of  checks  and  drafts  of  hosiery  company  in  which  defendant  was  inter- 
ested, question  of  intent  to  injure  bank  was  for  jury;  United  States  v. 
Steinman,  172  Fed.  916,  97  C.  C.  A.  271,  holding  overdraft  by  depositor 
in  good  standing  with  ample  means  to  pay  made  pursuant  to  prior  agree- 
ment does  not  constitute  willful  misapplication  of  national  bank's 
funds;  United  States  v.  Morse,  161  Fed.  433,  indictment  charging  offi- 
cers of  national  bank  with  misapplication  of  funds  with  intent  to  de- 
fraud bank  by  paying  check  which  was  overdraft  was  not  fatally  defec- 
tive for  failure  to  charge  overdraft  payment  was  unauthorized,  and 
that  it  was  actual  conversion  of  funds  of  bank,  or  that  money  was  lost 
to  bank;  United  States  v.  Sims,  161  Fed.  1013,  holding  conviction  of 
embezzlement  does  not  disqualify  witness  in  criminal  case;  United 
States  V.  Smith,  152  Fed.  546,  sustaining  demurrer  to  indictment  char- 
ging officer  of  national  bank  with  willful  misapplication  of  moneys,  funds 
and  credits  of  bank,  but  not  describing  funds  or  credits  charged  to  have 
been  misapplied;  United  States  v.  Martindale,  146  Fed.  292,  holding 
indictment  must  show  how  misapplication  was  made  and  that  it  was 
unlawful;  United  States  v.  Green,  136  Fed.  643,  holding  indictment  for 
bribery,  alleging  the  tendering  of  certain  ''obligation  for  payment  of 
money"  insufficient  where  contents  of  check  are  not  set  forth;  United 
States  V.  Eastman,  132  Fe^  552,  sustaining  indictment  charging  defend- 
ant with  willfully,  unlawfully,  fraudulently  and  without  bank's  con- 
sent converting  funds  to  own  use  and  to  use  of  others  than  bank ;  United 
States  V.  Howard,  132  Fed.  3^5,  holding  indictment  for  subornation  of 
perjury  must  contain  word  ''willful"  or  its  equivalent;  People  v. 
Messer,  148  Mich.  174,  111  N.  W.  857,  holding  information  charging 
that  defendant  did  embezzle  and  fraudulently  convert  funds  of  bank 
did  not  charge  two  offenses;  Batch elor  v.  United  States,  156  U.  S.  429, 
39  L.  Ed.  479,  15  Sup.  Ct.  447,  where  particular  indictment,  under  sec- 
tion 5209,  Rev.  Stats.,  for  misappropriation  of  funds  of  national  bank, 
was  held  insufficient;  Dow  v.  United  States,  82  Fed.  906,  27  C.  C.  A. 
140,  as  to  necessary  allegations  where  bank  officials  had  received  on 
deposit  worthless  and  fictitious  cheeks ;  United  States  v.  Jewett,  84  Fed. 
144,  holding  averment  in  indictment  against  officer  of  national  bank  that 
defendant  "did  steal,  abstract,  take  and  carry  away"  property  of  bank, 


807  THE  L.  P.  DAYTON.  120  U.  S.  337-353 

does  not  clij»rge  two  offenses;  State  v.  NichoUs,  50  La.  Ann.  701,  23 
South.  981,  holding  to  charge  bank  president,  in  words  of  statute,  with 
embezzling  and  converting  to  hisi  own  use  funds  belonging  to  bank, 
accuses  him  of  a  crime. 

Criminal  liability  of  officer  of  national  bank  for  misapplication  of 
funds  of  bank.    Note,  21  Ann.  Gas.  888,  891,  892,  893. 

Miscellaneous.  Cited  in  Gardes  v.  United  States,  87  Fed.  176,  not  in 
point. 

120  XT.  S.  337-858,  SO  L.  Ed.  669,  7  Sup.  Ot.  568,  THE  L.  P.  DAYTON. 

Tow  injured  in  collision  with  otlier  tow  and  suing  tugs  must  establisli 
negligence  against  tugs  separately. 

Approved  in  The  John  G.  Stevens,  170  U.  S.  126,  42  L.  Ed.  975,  18 
Sup.  Ct.  549,  as  instance  when  vessel  in  tow  injured  in  collision  by  third 
vessel  brought  suit  against  both  its  tug  and  third  vessel;  The  Kaiser 
Wilhelm  Der  Grosse,  175  Fed.  217,  decree  of  English  admiralty  court 
determining  fault  for  collision  between  two  vessels  is  conclusive  of  such 
question  in  subsequent  suit  against  both  in  United  States  admiralty 
court  to  recover  damages  by  libelant  for  personal  injuries  received  in 
such  collision. 

Distinguished  in  The  E.  E.  Simpson,  60  Fed.  452,  456,  9  C.  C.  A.  66, 
where  facts  showed  prima  facie  case  of  negligence  on  part  of  tug. 

Tow  bas  same  riglits  against  culpable  vessel  -whidh.  its  tug  would  have 
if  injured. 

Approved  in  The  Fred  W.  Chase,  31  Fed.  95,  holding  tug  and  tow  are 
in  law  one  vessel. 

Tug  is  liable  for  injury  of  tow  in  collision  with  otlier  vessel  only  so 
far  as  negligent. 

Approved  in  The  Coastwise,  233  Fed.  4,  holding  tug  negligent  in  keep- 
ing too  close  to  shore  and  liable  for  loss  of  cargo  of  barge  in  tow  by 
stranding  on  coast  at  night ;  The  Pejepscot,  217  Fed.  152,  holding  injury 
to  steamship  while  being  berthed  by  tug  was  due  solely  to  fault  of  tug ; 
The  Kunkle  Bros.,  211  Fed.  543,  injury  to  steamer  strikii^g  against  pier- 
head while  being  towed  was  not  fault  of  tug,  but  due  to  negligence  of 
mate  of  steamer;  The  Thomas  Wilson,  124  Fed.  653,  holding  tug's  negli- 
gence not  presumed  must  be  shown  by  injured  tow;  American  Towing 
etc.  Co.  V.  Baker- Whiteley  Coal  Co.,  117  Md.  675,  Ann.  Gas.  1914A,  46, 
84  Atl.  185,  in  action  by  tug  owner  to  recover  for  towing  two  scows  lost 
at  sea,  where  owner  had  agreed  to  provide  hawser,  instruction  that  if 
owner  had  failed  to  provide  sufficient  hawser  verdict  should  be  for  de- 
fendant was  properly  denied;  The  J.  P.  Donaldson,  167  U.  S.  603,  42 
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L.  Ed.  295,  17  Sup.  Ct.  953,  holding  tug  not  liable  when  she  had  cast  off 
her  tow  of  barges  in  order  to  save  tug;  The  W.  H.  Simpson,  80  Fed.  154, 
25  C."  C.  A.  318,  holding  a  tug  neither  a  common  carrier  nor  an  insurer. 
Distinguished  in  In  re  Moran,  120  Fed.  567,  holding  loss  of  dredge 
due  to  departure  of  tug  not  to  defective  hawsers  negligently  used. 

120  XT.  S.  354-363,  30  L.  Ed.  653,  7  Sup.  Ot  563,  BOSBIWETHEB  ▼.  BfUH- 
I^NBUBQ  COUNTY  COUBT. 

State  court  decision  as  to  organlzatiaii  of  State  courts  is  entitled  to 
wei£^t  in  Federal  courts. 

Approved  in  Rich  v.  Mentz  Town,  134  U.  S.  644,  33  L.  Ed.  1080,  10 
Sup.  Ct.  614,  and  Louisville  Trust  Co.  v.  Cincinnati,  73  Fed.  730,  both 
following  rule;  Tucker  v.  Hubbert,  196  Fed.  852,  853,  854,  857,  117 
C.  C.  A.  365,  Federal  court  grants  mandamus  to  compel  county  judge 
to  direct  sheriff  or  collector  appointed  by  him,  to  collect  special  tax  to 
pay  judgment  rendered  in  Federal  court,  though  State  statute  provides 
different  remedy. 

Justices  of  peace  in  Kentucky,  levying  tax  to  pay  county  Judgment,  are 
not  part  of  County  Court. 

Approved  in  Bullitt  County  v.  Washer,  130  U.  S.  151,  82  L.  Ed.  888, 
9  Sup.  Ct.  503,  holding  as  general  rule  in  Kentucky,  when  power  is  con- 
ferred or  duty  imposed  by  statute  on  County  Court,  term  means  court 
held  by  presiding  justice  alone;  Guthrie  v.  Sparks,  131  Fed.  446,  450,  65 
C.  C.  A.  427,  holding  duty  of  levying  taxes  to  pay  principal  and  interest 
of  railway  bonds,  being  ministerial,  rested  upon  county  judge. 

120  n.  S.  363-366,  30  L.  Ed.  683,  7  Sup.  Ct  553,  HABMON  V.  ADAMS. 

Contemporaneous  agreements  and  their  breach  as  defense  to  note* 
Note,  43  L.  B.  A.  485. 
Miscellaneous.     Cited  in  Harmon  v.  Harmon,  51  Fed.  117,  and  dis- 
senting opinion  in  Harmon  v.  Harmon,  70  Fed.  933,  17  C.  C.  A.  479,  both 
reciting  history  of  litigation. 

120  U.  S.  36&-375,  30  L.  Ed.  675,  7  Sup.  Ct.  587,  DUBAND  ▼.  SCABTIN. 

Public  lands  listed  to  State  are  not  open  to  pre-emption  while  held  by 
State's  patentee. 

Approved  in  State  v.  King,  64  W.  Va.  601,  63  S.  E.  491,  land  sold  as 
forfeited  for  nonentry  on  tax  books  cannot  be  redeemed  by  former 
owner;  Goodwin  v.  MeCabe,  75  Cal.  588,  17  Pac.  707,  and  Rourke  v.  Mc- 
Nally,  98  Cal.  292,  33  Pac.  62,  both  holding  homestead  entry  upon  public 
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lands  in  actual  possession  of  another  is  invalid;  Brygger  v.  Schweitzer, 
5  Wash.  572,  32  Pac.  464,  holding  sale  by  State  of  Washington  of  lands 
granted  State  for  educational  purposes,  selections  having  been  approved 
by  Interior  Department,  confers  on  purchaser  superior  title  to  that 
obtained  by  subsequent  patentee  from  government. 

Distinguished  in  Caldwell  v.  Bush,  6  Wyo.  361,  45  Pac.  492,  holding 
the  mere  inclosure  of  public  lands  does  not  prevent  the  entry  of  a  home- 
stead right  thereon. 

Act  of  1877,  listing  Indemnity  lands  to  Oalifomlav  ratlfled  lists  of 
school  lands  certified. 

Approved  in  People  v.  Noyo  Lumber  Co.,  99  Cal.  461,  34  Pac.  97,  fol- 
lowing rule;  United  States  v.  Hendy,  54  Fed.  450,  as  to  rights  of  per- 
sons who  had  applied  to  purchase  lands  prior  to  passage  of  act  of  1877, 
but  who  did  not  make  payments  until  afterward ;  Martin  v.  Thompson, 
120  U.  S.  376,  30  L.  Ed.  679,  7  Sup.  Ct.  587,  a  suit  growing  out  of  same 
cause  of  action. 

120  U.  S.  S76-377,  SO  L.  Ed.  679,  7  Sup.  Ot  686,  ICABTIN  ▼.  THOMPSON. 

Suit  for  crop  on  land  beld  by  pre-emptor  adversely  to  State's  grantee 
presents  no  Federal  question. 

Approved  in  Carlisle  v.  Killebrew,  89  Ala.  333,  6  L.  R.  A.  619,  6  South. 
757,  vhere  first  part  of  holding  is  reaffirmed. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  B.  A.  541. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court 
to  obtain  review  in  Federal  Supreme  Court.  Note,  68  L.  B.  A. 
48. 

Record  for  showing  Federal  Supreme  Court 's  jurisdiction  to  review 
State  court's  decision.    Note,  63  L.  R.  A.  331. 

120  XT.  S.  377-390,  80  L.  Ed.  718,  7  Sap.  Ct  610,  SPEIDEI.  v.  HENBIOL 
l4tpse  of  time  la  no  bar  to  tmat  clearly  established. 
Approved  in  Stemfels  v.  Watson,  139  Fed.  509,  holding  co-owners 
not  barred  from  instituting  proceeding  against  adverse  claimants 
through  unauthorized  conveyances  by  co-owner;  Wood  v.  Perkins,  57 
Fed.  261,  where  acts  constituting  breach  of  trust  had  been  carefully  con- 
cealed ;  Luco  V.  De  Toro,  91  Cal.  418,  421,  27  Pac.  1085,  1086,  reaffirming 
rule ;  Fawcett  v.  Fawcett,  85  Wis.  337,  39  Am.  St.  Rep.  846,  55  N.  W. 
406,  where  suit  to  enforce  resulting  trust  in  favor  of  wife,  arising  from 
husband's  purchase  of  land  with  her  money,  but  taking  title  in  his 
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name  without  her  knowledge,  was  held  not  affected  by  statute  of  limi- 
tations. 

Distinguished  in  Miles  v.  Vivian,  79  Fed.  852,  26  C.  C.  A.  208,  hold- 
ing rule  not  applicable  to  implied  trusts;  Bruner  v.  Finley,  187  Pa.  St. 
405,  41  Atl.  340,  where  there  had  been  a  distinct  repudiation  of  trust. 

Iilmitatlon  runs  against  express  trust  from  time  of  dlflavowal. 
Approved  in  Patterson  v.  Hewitt,  195  U.  S.  321,  49  L.  Ed.  219,  25 
Sup.  Ct.  35,  holding  trustee's  refusal  to  execute  deed  in  compliance  with 
agreement  known  to  complainants  opens  door  to  defense  of  laches; 
Cortelyou  v.  Imperial  Land  Co.,  166  Cal.  20,  134  Pac.  983,  where  issu- 
ance of  stock  certificate  was  deferred  pending  formation  of  pool,  period 
of  limitation  is  four  years,  but  does  not  commence  to  run  until  re- 
pudiation of  trust  by  trustee;  Morris  v.  Wheat,  11  App.  D.  C.  218,  219, 
in  order  to  convert  tenancy  into  adverse  possession,  disavowal  of  land- 
lord's title  must  be  clear,  positive  and  continued,  and  must  be  brought 
home  to  landlord ;  Olympia  Min.  &  Mill.  Co.  v.  Kerns,  24  Idaho,  506, 136 
Pac.  263,  holding  persons  failing  to  organize  mining  corporation  within 
stipulated  time  and  not  until  eight  years  thereafter  were  barred  by 
laches  from  asserting  rights  to  enforce  declaration  of  trust;  Lewis  v. 
Hershey,  45  Ind.  App.  108,  90  N.  E.  334,  even  if  claim  of  infant  against 
decedent  as  trustee  was  subject  to  statute  of  limitations,  her  claim  filed 
twenty-six  months  after  she  became  of  age  and  nine  months  after  his 
death  was  reasonable,  and  within  provision  of  code  extending  time  upon 
death  of  trustee;  Thome  v.  Foley,  137  Mich.  651,  100  N.  W.  905,  holding 
delay  of  forty-five  years  barred  complainants  from  recovering  against 
trustee  continuously  disavowing  trust ;  Levy  v.  Ryland,  32  Nev.  470,  471, 
109  Pac.  908,  909,  action  to  enforce  resulting  trust  for  undivided  one- 
half  interest  in  lot  was  not  barred  by  statute  of  limitations  where  it 
was  brought  within  one  year  of  discovery  of  defect  in  deed;  Patterson 
v.  Hewitt,  11  N.  M.  23,  42,  55  L,  R.  A.  658,  66  Pac.  548,  564,  refusing 
after  period  of  eight  years  tb  enforce  nonresident's  claim  for  valuable 
ores  discovered  and  mined  after  claimant  had  left  State ;  City  of  Center- 
villo  V.  Turner  County,  25  S.  D.  303,  126  N.  W.  606,  where  county  col- 
lecting city  taxes  retains  as  commission  amount  in  excess  pf  that 
allowed  by  statute,  limitations  run  against  each  amount  from  date  of* 
each  settlement  with  city,  and  back  of  six  years'  excess  cannot  be  re- 
covered; Felkner  v.  Dooly,  28  Utah,  239,  78  Pac.  366,  holding  beneficiary 
barred  four  years  after  receiving  notice  that  trustee  claimed  owner- 
ship of  trust  funds;  Ruckman  v.  Cox,  63  W.  Va.  76,  78,  59  S.  E.  761, 
in  action  to  enforce  express  trust  under  contract  to  convey  land,  re- 
fusal to  accept  money  in  payment  was  not  of  such  unequivocal  char- 
acter as  to  constitute  repudiation  of  trust,  and  action  was  not  barred 
by  laches;  Lemoine  v.  Dunklin  Co.,  46  Fed.  221,  where  delay  of  twenty 
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years  in  bringing  suit,  during  which  time  it  was  matter  of  public  record 
trust  was  disavowed,  was  held  to  bar  same;  Naddo  v.  Bardon,  47  Fed. 
789  (affirmed  in  61  Fed.  498,  2  C.  C.  A.  335),  where  delay  of  ten  years 
in  bringing  action  to  enforce  an  express  trust,  which  trustee  had  dis- 
avowed, was  held  to  bar  suit;  Dugan  v.  O'Donnell,  68  Fed.  989,  where 
delay  of  seventeen  years  in  bringing  suit  to  recover  estate  adversely 
held  by  trustee  was  held  to  bar  suit;  Swift  v.  Smith,  79  Fed.  714,  25 
C.  C.  A.  154,  holding  ordinary  rules  of  limitation  apply  after  disavowal 
of  trust  by  -trustee ;  Roach  v.  CarafPa,  85  Cal.  446,  25  Pac.  24,  applying 
rule  to  resulting  trust  growing  out  of  express  trust ;  Raymond  v.  Flavel, 
27  Or.  235,  40  Pac.  162,  holding  one  who  gives  a  deed  absolute  as  se- 
curity for  a  mortgage  cannot,  after  delay  of  thirty  years,  resort  to 
equity  to  have  same  declared  a  mortgage;  Calbpbell  v.  McFadden,  9 
Tex.  Civ.  App.  394,  31  S.  W.  444,  where  disavowal  and  repudiation  of 
trust  to  convey  an  estate  in  land  was  held  to  set  statute  of  limitations 
in  operation;  dissenting  opinion  in  Curtis  v.  Lakin,  94  Fed.  257,  36 
C.  C.  A.  222,  majority  holding  suit  barred,  although  it  appeared  cestui 
brought  same  within  three  years  after  knowledge  of  disavowal;  Riddle 
v.  Whitehill,  135  U.  S.  634,  84  L.  Ed.  287,  10  Sup.  Ct.  928,  as  to  when 
statute  of  limitations  begins  to  run  against  a  claim  of  one  partner 
against  another;  Teall  v.  Slaven,  14  Sawy.  374,  40  Fed.  781,  discussing 
further  facts  which  will  excuse  laches. 

Distinguished  in  Lemoine  v.  Dunklin  County,  38  Fed.  569,  where 
trust  was  disavowed  shortly  before  time  of  instituting  suit;  Plass  v. 
Plass,  122  Cal.  15,  54  Pac.  377,  holding  laches  will  not  bar  a  resulting 
trust  where  trustee  admits  rights  of  beneficiary. 

Application  of  statute  of  limitations  as  between  trustee  and  bene- 
ficiary of  express  trust.    Note,  3  Ann.  Cas.  200. 

Laches  as  bar  to  enforcing  trust  against  one  knowingly  purchasing 
in  violation  of  trust.    Note,  7  L.  B.  A.  (N.  S.)  871. 

Trusts,  If  implied  or  constnictiye,'  are  barred  in  equity  by  lapse  of 
time  in  absence  of  fraud. 

Approved  in  Order  of  St.  Benedict  v.  Steinhauser,  234  U.  S.  651, 
58  L.  Ed.  1517,  34  Sup.  Ct.  932,  agreement  to  live  in  community  and  re- 
nounce individual  rights  of  property  including  earnings  from  copyright 
of  books  is  valid;  Everitt  v.  Duss,  197  Fed.  401,  where  founder  of 
socialistic  community  made  donations  to  it  without  intent  that  bene- 
ficial interest  should  be  enjoyed  by  him  or  his  heirs  or  other  members, 
except  on  conditions  provided  for  community's  enjoyment  of  legal 
estate,  no  resulting  trust  arose  in  favor  of  his  heirs  with  reference  to 
such  contributions  on  termination  of  society;  Steinhauser  v.  Order  of 
St.  Benedict,  194  Fed.  296,  114  C.  C.  A.  249,  holding  property  of  monk 
which  he  was  not  required  by  order  to  account  for  during  his  lifetime 
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descended  to  his  heirs  and  not  to  order;  Order  of  St.  Benedict  v.  Stein* 
hauser,  179  Fed.  147,  holding  agreement  to  live  in  community  and  re- 
nounce individual  rights  of  property,  including  earnings  from  coi)y- 
right  of  books,  was  valid,  and  equity  court  could  compel  heirs  and 
administrator  to  account  therefor,  and  claim  was  not  barred  by  statute 
of  limitations;  Detroit  Trust  Co.  v.  Goodrich,  175  Mich.  179,  Ann.  Cas. 
1915A,  821,  141  N.  W.  886,  in  absence  of  fraud,  action  by  receiver  of 
corporation  to  recover  dividends  paid  to  stockholders  in  impairment 
of  capital,  brought  more  than  six  years  after  last  payment,  was  barred 
by  statute  of  limitations;  Newberger  v.  Wells,  51  W.  Va.  633,  42  S.  E. 
629,  holding  demurrable  bill  showing  on  face  laches  sufficient  to  bar 
unless  excuse  be  set  forth;  Beecher  v.  Foster,  51  W.  Va.  617,  42  S.  E. 
652,  holding  implied  trust  resulting  from  possession  of  trust  money  in 
payment  of  debt  barred  by  six  years'  delay;  Merrill  v.  Monticello,  66 
Fed.  167,  where  delay  of  six  years  barred  suit  to  enforce  implied  trust; 
Hayden  v.  Thompson,  71  Fed.  69,  17  C.  C.  A.  692,  where  right  to  re- 
cover dividends  fraudulently  paid  was  held  barred;  Currier  v.  Studley, 
159  Mass.  20,  33  N.  E.  710,  Stillwater  etc.  R.  Co.  v.  Stillwater,  66  Minn. 
178,  68  N.  W.  837,  and  Gapen  v.  Gapen,  41  W.  Va.  427,  23  S.  E.  581, 
all  holding  implied,  resulting  and  constructive  trusts  come  under  the 
statute  of  limitations. 

Running  of  statute  of  limitations  in  cases  of  breach  of  fiduciary 
duty.    Note,  16  E.  R.  C.  271. 

Equity  will  not  assist  person  who  has  slept  on  his  rights  and  BhowB  no 
excuse. 

Approved  in  Schwartz  v.  Duss,  187  U.  S.  16,  26,  47  L.  Ed.  55,  59,  23 
Sup.  Ct.  6,  10,  holding  lapse  of  time  raises  presumption  of  satisfaction 
of  claims  against  communistic  society  by  retiring  members;  Naylor  v. 
Foreman-Blades  Lumber  Co.,  230  Fed*  671,  suit  for  cancellation  of  deed 
alleged  to  have  been  forged  by  or  at  instance  of  grandfather  seven 
years  before,  brought  after  death  of  grandfather  and  after  deed  was 
accidentally  burned,  was  barred  by  laches;  In  re  International  Mineral 
Co.,  222  Fed.  426,  failure  to  rescind  promptly  trustee's  contract  of  sale 
of  bankrupt's  interest  in  talc  quarries  defeated  rescission;  Alexander 
V.  Fidelity  Trust  Co.,  215  Fed.  794,  where  trust  is  implied  or  construc- 
tive lapse  of  time  will  bar  recovery  unless  delay  was  due  to  fraudulent 
concealment;  Everitt  v.  Duss,  206  Fed.  608,  124  C.  C.  A.  388,  where 
founder  of  coinmunistic  association  contributed  funds  to  societv  end 
died  intestate,  leaving  daughter  and  granddaughter,  members  of  society, 
both  of  whom  died  without  issue,  and  granddaughter  dying  last  be- 
queathed property  to  society,  complainants  claiming  to  be  next  of  kin 
to  founder  had  no  beneficial  interest  and  could  not  recover  on  dissolu- 
tion of  society ;  Peralta  v.  State  of  California,  182  Fed.  764, 105  C.  C.  A. 
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491,  where  Spanish  land  grant  was  made  in  1820,  confirmed  by  Mexican 
governor  in  1844,  validity  established  by  United  States  courts  in  1856, 
and  last  patents  issued  in  1877,  suit  to  recover  portion  of  grant  on 
ground  of  fraudulent  survey  thirty  years  later  was  barred  by  laches, 
where  patentees,  on  receipt  of  patents,  knew  facts  sufficient  to  put  them 
upon  inquiry;  Bower  v.  Stein,  165  Fed.  234,  mortgagor's  rights  to  have 
sale  of  property  made  in  1898,  set  aside  for  defects  in  foreclosure  pro- 
ceedings or  fraud  on  part  of  mortgagee  in  failing  to  give  actual  notice 
were  barred  by  laches  where  no  suit  was  brought  until  1908,  although 
knowledge  of  foreclosure  in  1902  was  shown  by  bill;  Eddy  v.  San 
Francisco,  162  Fed.  445,  89  C.  C.  A.  327,  bill  to  charge  municipal  Cor- 
poration as  trustee  under  legislative  act  requiring  it  to  levy  and  collect 
taxes  within  certain  improvement  district  and  to  pay  interest  and  prin- 
cipal of  certain  •  bonds,  by  owner  of  bond,  is  barred  by  laches  where 
bill  shows  defendant  ceased  to  perform  such  acts  twenty-five  years  be- 
fore bill  was  filed;  Safety  Car  Heating  etc.  Co.  v.  Consolidated  Car 
Heating  Co.,  160  Fed.  493,  suit  for  infringement  of  Dixon  patent  for 
car-heating  apparatus  is  barred  by  laches  where  defendant  commenced 
making  device  alleged  to  infringe  more  than  ten  years  before  suit  was 
brought  and  before  patent  was  issued ;  Citizens'  Savings  &  Trust  Co.  v. 
Belleville  etc.  R.  Co.,  157  Fed.  76,  84  C.  C.  A.  577,  where  in  suit  to 
compel  railroad  to  issue  stock  no  claim  was  made  for  dividends,  but 
more  than  ten  years  after  suit  in  equity  for  recovery  of  dividends  was 
brought,  such  suit  was  held  barred  by  laches;  Steinbeck  v.  Bon  Homme 
Min.  Co.,  152  Fed.  345,  81  C.  C.  A.  441,  holding  six  years'  delay  in 
commencing  suit  after  discovery  by  principal  of  tax  title  in  agent  to  its 
mining  property,  which  was  enhanced  in  value  by  labor  and  expendi- 
tures of  holder  of  tax  title,  constitutes  fatal  neglect,  and  estops  prin- 
'  cipal  from  maintaining  suit ;  Socrates  Quicksilver  Mines  v.  Carr  Realty 
Co.,  130  Fed.  294,  64  C.  C.  A.  539,  holding  bill  seeking  relief  against  fraud 
filed  thirty  years  after  beginning,  and  twenty-four  years  after  consum- 
mation of  fraud,  demurrable  on  grounds  of  laches;  Kessler  v.  Ensley 
Co.,  123  Fed.  563,  holding  suit  to  set  aside  fraudulent  conveyance 
barred  by  unexcused  laches  though  brought  within  statutory  period; 
American  St.  Car  Advertising  Co.  v.  Jones,  122  Fed.  808,  overlooking 
delay  in  suing  for  patent  royalties  where  plaintiff  was  ignorant  of  right 
and  defendant  uninjured  by  delay;  Kimbell  v.  Chicago  Hydraulic  Press 
Brick  Co.,  119  Fed.  106,  55  C.  C.  A.  162,  holding  stockholder's  delay 
of  ten  years  barred  right  to  cancellation  of  ultra  vires  stock  and  to 
recovery  of  dividends  paid  thereon;  Guarantee  Trust  etc.  Co.  v.  Delta 
&  Pine-Land  Co.,  104  Fed.  15,  43  C.  C.  A.  396,  holding  suits  to  quiet 
title  to  lands  claimed  under  conveyances  dated  from  nine  to  twenty- 
five  years  before  barred  by  unexplained  delay;  Schwartz  v.  Duss,  103 
Fed.  567,  43  C.  C.  A.  323,  affirming  holding  based  on  findings  of  master 
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that  claims  unenforced  for  sixty-seven  years  were  barred  by  laches; 
First  Nat.  Bank  v.  Ewing,  103  Fed.  186,  43  C.  C.  A.  150,  holding  equity 
will  not  relieve  f rom  xiompliance  with  statute  governing  mechanic's  liens 
where  lienor  delays  four  years  before  claiming;  Nelson  v.  Lord,  4 
Alaska,  182,  where  plaintiff  stood  by  and  saw  defendant  develop  wild- 
cat mining  claim  and  take  deed  therefor,  suit  to  declare  trust  under 
contract  of  which  purchaser  had  no  notice  was  barred  by  laches;  Elliott 
V.  Elliott,  3  Alaska,  374,  suit  to  recover  one-half  interest  in  copper 
mines  by  reason  of  alleged  grubstake  contract,  where  plaintiff  neglects 
for  four  years  to  ascertain  facts,  and  in  meantime  defendant  pur- 
chases without  notice  and  expends  large  sums  in  developing  mines,  is 
barred  by  laches;  Phelps  v.  Grady,  168  Cal.  80,' 141  Pac.  929,  where 
assignment  of  interest  of  heirs  of  devisee  alleged  to  have  been  induced 
by  assignee's  fraudulent  misrepresentations  as  to  value  of  property 
was  executed  in  1904,  and  value  of  property  could  have  been  ascer- 
tained with  reasonable  diligence,  failure  of  assignor  to  ascertain  facts 
and  sue  to  set  aside  conveyance  for  fraud  until  1912  constituted  fatal 
laches ;  Levis  v.  Kengla,  8  App.  D.  C.  239,  in  suit  to  set  aside  sale  under 
deed  of  trust,  brought  fifteen  years  after  sale,  neither  poverty  nor  igno- 
rance will  excuse  laches;  Cammack  v.  Carpenter,  3  App.  D.  C.  229,^ 
where  wife's  deed  to  creditors  of  husband  is  void  for  nonjginder  of 
husband,  and  upon  her  death  husband  acquires  property  by  deed  from 
her  heirs,  creditors  of  grantee  in  void  deed  from  wife,  bringing  action 
seventeen  years  afterward  to  establish  lien  upon  property,  were  barred 
by  laches;  King  v.  Dekle,  53  Fla.  953,  43  South.  589,  holding  bill  is 
not  demurrable  for  laches,  apparent  on  face  where  all  complainants 
except  one  were  under  disability  of  minority  in  1889  at  iime  .of  tran- 
sactions complained  of  and  bill  filed  in  1905  does  not  show  at  what 
time  disability  ceased ;  Just  v.  Idaho  Canal  &  Improvement  Co.,  16  ^ 
Idaho,  653,  133  Am.  St.  Rep.  140,  102  Pac.  385,  stockholder's  suit  on 
contract  to  collect  debt  commenced  prior  to  bar  of  statute  of  limitations 
and  where  debtor  has  not  altered  its  position  on  account  of  delay  is  not 
barred  by  laches ;  Sawyer  v.  Cook,  188  Mass.  168,  74  N.  E.  357,  denying 
relief  as  against  persons,  holding  legal  title,  demand  for  accounting 
under  agreement  delayed  for  twenty -nine  years;  Sprague  v.  Trustees 
of  P.  E.  Church,  186  Mich.  561,  152  N.  W.  998,  if  express  trust  created 
by  will  was  invalid,  so  that  trustees  held  property  under  resulting  trust 
for  benefit  of  heirs,  failure  to  demand  accounting  and  acquiescence  in 
decree  affirming  validity  of  will  for  thirty  years  estopped  heirs  from 
questioning  it;  Coxe  v.  Carson,  169  N.  E.  138,  85  S.  E.  227,  recovery  of 
mortgaged  land  by  mortgajjor  is  barred  by  ten  year  statute  of  limita- 
tions where  mortgagee  and  grantees  remained  in  possession  entire  time 
for  thirty  years ;  Mc Aden  v.  Palmer,  140 1«^.  C.  261,  52  S.  E.  1034,  hold- 
ing defendant  under  earlier  entry,  registered  twelve  years  after  grant 
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registered  by  plaintiff,  barred  from  having  plaintiff  declared  trustee; 
Good  V.  Queen's  Run  Fire  Brick  Co.,  224  Pa,  502,  73  Atl.  908,  where 
brick  company  laid  siding  on  street  with  consent  of  cit^  and  all  abut- 
ting property  owners  except  plaintiff,  and  plaintiff  made  no  objections 
for  fifteen  years,  injunctive  relief  was  barred  by  laches;  Taylor  v. 
Slater,  21  R.  I.  109,  41  Atl.  1003,  holding  fatal  in  suit  on  partnership 
note  delay  of  twenty  years,  two  partners  having  died  and  survivors 
having  bankrupted ;  Jones  v.  Bonanza  Min.  etc.  Co.,  32  Utah,  453,  91  Pac. 
278,  holding  stockholder's  suit  to  enjoin  directors  of  mining  corporation 
from  holding  stockholders'  meeting  and  making  sale  of  corporate  prop- 
erty was  barred  by  laches;  Peyton  v.  Peyton,  28  Wash.  312,  68  Pac. 
768,  holding  under  2  Bal.  Ann.  Codes  &  Stats.,  §  4800,  wife's  unexcused 
delay  of  thirteen  years  barred  right  to  vacate  divorce  obtained  by 
fraud;  Holsberry  v.  Harris,  56  W.  Va.  332,  49  S.  E.  409,  denying  relief, 
where  son,  placed  in  possession  by  father,  made  improvements  upon 
father's  alleged  promise  to  make  him  owner,  delayed  for  twenty  years 
to  enforce  rights;  Phillips  v.  Piney  Coal  Co.,  53  W.  Va.  547,  44  S.  E. 
776,  holding  delay  of  ten  years  unexplained  bars  plaintiff,  and  where 
appears  on  bill  it  is  demurrable;  dissenting  opinion  in  Smith  v.  Smith, 
224  Fed.  14,  139  C.  C.  A.  465,  majority  holding  that  ward  was  entitled 
to  relief  in  equity,  where  guardian  having  used  ward's  money  in  pay- 
ment of  his  notes  bearing  nine  per  cent  interest,  conceals  fact  and 
obtains  court  order  permitting  him  to  borrow  ward's  money  at  three 
per  cent,  and  settling  accounts  on  that  basis;  Richards  v.  Mackall,  124 
U.  S.  188,  31  K  Ed.  399,  8  Sup.  Ct.  440,  holding  to  let  in  defense  that 
claim  is  stale  it  is  not  necessary  that  a  foundation  be  laid  by  any 
averment  in  answer;  Hanner  v.  Moulton,  138  U.  S.  495,  34  L.  Ed.  1086, 
11  Sup.  Ct.  412,  where  a  suit  by  party  claiming  lands  under  a  will  was 
held  barred,  lands  having  been  sold  by  administrator;  Underwood  v. 
Dugan,  139  U.  S.  383,  35  L.  Ed.  199,  11  Sup.  Ct.  619,  holding  claim 
stale  when  complainant  with  knowledge  had  delayed  twenty  years  in 
bringing  same,  and  innocent  third  parties  had  become  interested  in 
subject  matter  of  suit;  Ware  v.  Galveston  City  Co.,  146  U.  S;  116,  36 
L.  Ed.  910,  13  Sup.  Ct.  38,  reaffirming  rule;  Leggett  v.  Standard  Oil 
Co.,  149  U.  S.  294,  37  K  Ed.  742,  13  Sup.  Ct.  905,  holding  poverty  of 
complainant  not  sufficient  excuse  for  postponing  assertion  of  rights; 
Metropolitan  Bank  v.  St.  Louis  Dispatch  Co.,  149  U.  S.  448,  37  L.  Ed. 
803,  13  Sup.  Ct.  948,  holding  suit  to  enforce  a  mortgage  brought  eight 
years  after  cause  of  action  accrued  barred;  Abraham  v.  Ordway,  158 
U.  S.  421,  39  K  Ed.  1039,  15  Sup.  Ct.  895,  where  suit  brought  to  annul 
a  trust  deed  nineteen  years  after  its  execution  was  held  stale,  third 
parties  having  acquired  rights  thereunder;  Alsop  ▼.  Riker,  155  U.  S. 
460,  39  L.  Ed.  222,  15  Sup.  Ct.  166,  and  Whitney  v.  Fox,  166  U.  S.  648, 
41  L.  Ed.  1149,  17  Sup.  Ct.  717,  holding  equity  may  refuse  relief  where 
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a  shorter  time  than  that  prescribed  by  statute  of  limitations  has 
elapsed  without  suit;  De  Estrada  v.  San  Felipe  Land  etc.  Co.,  46  Fed. 
282,  where  claim  was  held  stale,  although  it  appeared  claimant  was 
ignorant  and  in  great  poverty ;  Galbes  v.  Girard,  46  Fed.  501,  where 
it  appeared  complainant  had  knowledge  of  acts  complained  of  twelve 
years  before  bringing  suit;  St.  Paul  etc.  Ry.  Co.  v.  Sage,  49  Fed.  324, 
1  C.  C.  A.  256,  where  bill  by  land-grant  railroad  to  recover  certaiii 
lands  was  held  barred ;  Caulk  v.  Pace,  53  Fed.  715,  3  C.  C.  A.  631,  where 
statute  of  limitations  was  held  bar  to  equitable  claim  of  title  to  land; 
Empire  State  Nail  Co.  y.  Faulkner,  55  Fed.  825,  where  laches  in  assert- 
ing rights  claimed  under  a  patent  was  held  to  bar  claim;  Reed  v. 
Dingess,  56  Fed.  176,  where  bill  setting  up  title  to  land  was  dismissed; 
Halsey  v.  Cheney,  68  Fed.  768,  15  C.  C.  A.  656,  and  Merrill  v.  Monti- 
cello,  72  Fed.  464,  8  C.  C.  A.  636,  both  holding  lapse  of  time  as  complete 
a  bar  to  a  suit  in  equity  as  an  action  at  law;  Southern  Pac.  R.  Co.  v.' 
Groeck,  68  Fed.  618,  and  Southern  Pac.  R.  Co.  v.  Groeck,  74  Fed.  588, 
where  railroad  company  was  held  barred  from  enforcing  its  claim  to 
lands  granted  it  by  government;  Nantahala  Marble  etc.  Co.  v.  Thomas, 
76  Fed.  65,  where  right  to  have  deed  reformed  was  held  barred; 
Schwartz  v.  Duss,  93  Fed.  530,  where  claims  by  withdrawing  members 
against  a  voluntary  society  were  held  barred  by  delay  of  seventy  years ; 
Courtney  v.  Staudenmayer,  56  Kan.  397,  54  Am-  St.  Rep.  598,  43  Pac. 
760,  where  delay  of  twenty-seven  years  in  bringing  suit  to  foreclose 
mortgage  was  held  to  raise  presumption  of  payment  which  was  not 
overcome  by  evidence;  Bruner  v.  Finley,  187  Pa.  St.  406,  41  Atl.  340, 
where  right  of  cestui  to  avoid  purchase  of  trust  property  by  trustee 
was  lost  through  laches;  Taylor  v.  Slater,  21  R.  I.  109,  41  Atl.  1003, 
where  delay  of  twelve  years  in  bringing  suit  on  promissory  note  was 
held  such  laches  as  to  bar  right;  Terry  v.  Fontaine,  83  Va.  456,  where 
creditor's  bill  was  dismissed;  Kelly  v.  Green  Bay  etc.  R.  Co.,  80  Wis. 
335,  50  N.  W.  189,  where  delay  of  nineteen  years  in  bringing  suit  to 
enforce  land  contract  was  held  to  bar  right;  Pennsylvania  Mut.  Life 
Ins.  Co.  V.  Austin,  168  U.  S.  696,  42  L.  Ed.  630,  18  Sup.  Ct.  227,  review- 
ing cases  and  discussing  reasons  for  rule ;  St.  Paul's  Church  v.  Attorney 
General,  164  Mass.  200,  41  N.  E.  235,  and  Gildersleeve  v.  New  Mexico 
Min.  Co.,  161  U.  S.  578,  40  L.  Ed.  814,  16  Sup.  Ct.  665,  both  arguendo. 

Equity— Stale  claim.    Note,  23  Am.  St.  Rep.  149,  151. 

Enforcement  in   equity  of   stale    claims.    Note,  Ann.  Cas.  1914B, 
815. 

Objection  on  gromid  of  lacbes  apparent  on  bill  may  be  taken  by 
demurrer. 

Approved  in  Robinson  v.  Mutual  Reserve  Life  Ins.  Co.,  175  Fed.  630, 
bill  showing  great  laches  on  its  face  may  be  dismissed  on  demurrer; 
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Bryan  v.  Kales,  134  U.  S.  135,  83  L.  Ed.  833,  10  Sup.  Ct.  437,  Horsford 
V.  Gudger,  35  Fed.  388,  Cornell  v.  Green,  43  Fed.  109,  Naddo  v.  Bardon, 
47  Fed.  786,  Hinchman  v.  Kelley,  54  Fed.  66,  4  C.  C.  A.  189,  Rhino 
V.  Emery,  65  Fed.  836,  Kemp  v.  Nickerson,  66  Fed.  683,  Kerfoot  v. 
Billings,  160  111.  569,  43  N.  E.  806,  Leavenworth  v.  Douglass,  59  Kan. 
422,  53  Pac.  124,  Thompson  v.  Whitaker  Iron  Co.,  41  W,  Va.  582,  23 
S.  E.  797,  and  McMonagle  v.  McGlinn,  85  Fed.  92,  all  reaffirming  rule. 

Distinguished  in  Zebley  v.  Farmers'  Loan  etc.  Co.,  139  N.  Y.  468,  34 
N.  E.  1068,  holding,  under  New  York  practice,  advantage  of  stale 
demand  cannot  be  obtained  by  demurrer. 

Public  policy  as  related  to  communistic  life  or  tenure  of  property. 
Note,  52  L.  R.  A.  (N.  S.)  460. 

120  U.  S.  S90-412,  SO  L.  Ed.  721,  7  Sup.  Ot.  609,  ROLSTON  ▼.  MISSOUBI 
TXnXD  COMMISSIONERS.     . 

Suit  against  State  officer  to  compel  statutory  duty  la  not  suit  against 
State. 

Approved  in  Graham  v.  Folsom,  200  U.  S.  255,  50  L.  Ed.  469,  26  Sup. 
Ct.  245,  holding  mandamus  to  com^l  county  auditors  and  treasurers  to 
pay  judgment  on  township  bonds  not  suit  against  State;  Huidekoper 
V.  Hadley,  177  Fed.  7,  40  L.  R.  A.  (N.  S.)  505,  100  C.  C.  A.  395,  man- 
damns  to  compel  State  board  of  equalization  to  equalize  taxes  is  not  suit 
against  State;  Fleischman  Co.  v.  Murray,  161  Fed.  159,  suit  to  compel 
State  dispensary  commission,  appointed  to  wind  up  affairs  of  State 
dispensary,  to  pay  dispensary  creditor  from  trust  funds  held  by  com- 
mission, was  not  suit  against  State;  Morrill  v.  American  Reserve  Bond 
Co.,  151  Fed.  30S,  309,  310,  where  corporations  were  required  by  State 
statute  to  deposit  securities  with  State  treasurer  to  insure  perform- 
ance of  their  contracts,  and  corporations  have  become  insolvent,  suit 
by  creditors  to  require  State  treasurer  to  turn  securities  over  to  re- 
ceiver for  benefit  of  creditors  is  not  suit  against  State;  Reliance  Mfg. 
Co.  V.  Board  of  Prison  Commrs.,  161  Ky.  147,  170  S.  W.  945,  holding 
contractor  may  sue  prison  commissioners  for  refusal  to  comply  with 
option  for  renewal  in  contract  leasing  convict  labor;  State  v.  Huston, 
27  Okl.  613,  34  L.  R.  A.  (N.  S.)  380,  113  Pac.  192,  holding  District 
Court  of  this  State  has  no  jurisdiction  to  control  action  of  Governor 
even  in  ministerial  acts;  State  v.  Murray,  79  S.  C.  331,  333,  60  S.  E. 
934,  holding  State  dispensary  commission  was  representative  of  State 
and  exercised  judicial  discretion  as  to  validity  of  claims,  and  suit 
against  it  in  Federal  court  was  suit  against  State;  Bates  v.  Taylor,  87 
Tenn.  330,  8  L.  R.  A.  319,  11  S.  W.  268,  holding  courts  have  not  power 
to  coerce  chief  executive  of  a  State  into  performance  of  any  official 
duty;  dissenting  opinion  in  Lankford  v.  Platte  Iron  Works  Co.,  235 
XIII— 52 
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U.  S.  495,  59  L.  Ed.  828,  35  Sup.  Ct.  173,  majority  holding  suit  by  de- 
positor in  Oklahoma  bank  against  State  banking  board  and  bank  com- 
missioners to  compel  payments  from  depositors'  guaranty  fund  is  suit 
against  State  and  cannot  be  maintained  in  Federal  court;  dissenting 
opinion  in  Pitcock  v.  State,  91  Ark.  647, 184  Am.  St.  Rep.  88,  121  S.  W. 
750,  majority  holding  that  suit  to  restrain  State  penitentiary  board 
from  violating  contract  for  convict  labor  is  suit  against  State. 

Distinguished  in  Saunders  v.  Saxton,  182  N.  Y.  481,  482,  108  Am.  St. 
Rep.  826,  75  N.  E.  530,  holding  State  necessary  party  to  action  by  land 
owner  i^inst  land  commissioner  and  State  controller  to  have  tax  deeds 
declared  void. 

When  action    against    officers    deemed    against  State.    Note,  44 
L.  R.  A.  194. 

120  U.  8.  412-4S0,  30  L.  Ed.  712,  7  Sup.  Ot.  718,  GBIEB  ▼.  WILT. 

Patent  previously  issued  is  admissible  to  construe  patent  in  suit  and 
show  state  of  art. 

Approved  in  Morton  v.  Llewellyn,  164  Fed.  694,  90  C.  C.  A.  514, 
Walker  patent  for  soil-pipe  drainage  and  venting  fittings  is  held  valid 
as  disclosing  novelty  and  invention,  but  not  infringed;  Brookfield  v. 
Elmer  Glass  Works,  144  Fed.  419,  holding  evidence  of  number  of  patent 
antedating  patent  in  suit,  admissible  to  show  state  of  act  and  to  con- 
strue claims  of  patent  in  suit;  Jones  v.  Cyphers,  126  Fed.  754,  62 
C.  C.  A.  21,  holding  prior  patents  showing  state  of  art  of  ventilation 
by  heating  outlet  pipe  admissible  to  show  improvement  claimed  on  in- 
cubators not  patentable;  Jones  v.  Cyphers,  115  Fed.  326,  holding  prior 
patents  unless  pleaded  can  only  show  state  of  art  and  limit  claims 
involved;  Martin  etc.  Carrier  Co.  v.  Martin,  67  Fed.  787,  14  C.  C.  A. 
642,  Missouri  etc.  Mfg.  Co.  v.  Stempel,  75  Fed.  584,  and  Britton  v. 
White  Mfg.  Co.,  61  Fed.  95,  all  holding  defendant  cannot  derive  any 
advantage  from  this  evidence  in  support  of  claim  of  lack  of  patentable 
novelty. 

Distinguished  in  Parsons  v.  Seelye,  100  Fed.  454,  40  C.  C.  A.  484, 
holding  single  patent  inadmissible  to  guide  court  as  to  state  of  art. 

Right  to  patent  for  new  combination  of  machines  or    processes. 
Note,  20  E.  R.  C.  157. 

Sufficiency  of  specification  for  patent.    Note,  20  E.  R.  0.  271. 

Reynolds'  patent  for  fruit-dryer  is  not  infiinged  by  Qrier's  patent  for 
similar  invention. 

Approved  in  Hill  v.  Sawyer,  24  Blatchf.  435,  31  Fed.  286,  holding 
particular  patent  for  dating-stamps  not  infringed  by  later  invention; 
Sackett  v.    Smith,  42  Fed.    853,    incidentally,    holding    where  patent 
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relates  to  progressive  step  in  series  of  improvements,  tendency  of 
decisions  is  toward  strict  construction  of  claims  and  finding  of  non- 
infringement. 

120  XT.  S.  430-442,  30  L.  £d.  708,  7  Sup.  Ot.  614,  HOPT  ▼.  UTAH. 

EYldence  printed  In  newspaper  is  ''statement  in  a  public  Jonxnal," 
witUn  J7tah  ftatnte. 

Approved  in  dissenting  opinion  in  Coughlin  v.  People,  144  111.  193,  19 
L.  R.  A.  76,  33  N.  E.  18,  arguendo. 

Judgment  aa  to  competency  of  Juror  who  has  sworn  to  Impartiality  is 
conclusive. 

Approved  in  People  v.  Ruef,  14  Cal.  App.  594,  114  Pac.  61,  holding 
that  publication  in  newspaper  of  evidence  given  before  grand  jury  by 
question  and  answer  from  which  venireman  formed  opinion  did  not  dis- 
qualify him  where  court  found  that  juror  could  and  would  act  impar- 
tially notwithstanding  such  opinion;  United  States  v.  Barber,  21  D.  C. 
470,  court  may  accept  juror  where  it  appears  from  whole  examination 
that  he  could  render  impartial  verdict,  notwithstanding  opinion  formed 
from  reading  newspapers;  Williams  v.  United  States,  93  Fed.  399,  35 
C.  C.  A.  369,  where  under  facts  it  was  held  error  for  trial  court  to  over- 
rule challenge  for  bias  (but  see  dissenting  opinion  in  93  Fed.  402,  35 
C.  C.  A.  369) ;  Thiede  v.  Utah,  159  U.  S.  516,  40  K  Ed.  241,  16  Sup.  Ct. 
64  (affirming  11  Utah,  271,  39  Pac.  844),  reaffirming  rule;  State  v.  Saw- 
telle,  m  N.  H.  537,  32  Atl.  851,  arguendo. 

Modified  in  Spies  v.  Illinois,  123  U.  S.  169,  31  L.  Ed.  87,  8  Sup.  Ct.  25, 
holding  finding  of  trial  court  on  issue  of  competency  of  juror  ought  not 
to  be  set  aside  by  reviewing  court  unless  error  is  manifest. 

Disallowance  of  challenge  for  cause  is  not  injurious  if  perMnptory 
challenges  available  after  jury  complete. 

Approved  in  Holt  v.  United  States,  218  U.  S.  248,  20  Ann.  Cas.  1138, 
54  K  Ed.  1028,  31  Sup.  Ct.  2,  holding  trial  court's  refusal  to  sustain 
challenge  for  cause  on  ground  of  partiality  or  expressed  opinion  was  not 
error  where  juryman  stated  if  evidence  failed  to  prove  facts  asserted 
in  newspapers, *he  would  decide  according  to  evidence;  Dolan  v.  United 
States,  116  Fed.  582,  54  C.  C.  A.  34,  holding  under  Crim.  Code  Alaska, 
tit.  II,  c.  14,  §  127,  where  court  has  not  abused  discretion  in  determining 
juror's  bias,  denial  of  challenge  not  error;  Hawkins  v.  United  States, 
116  Fed.  575,  53  C.  C.  A.  663,  holding  denial  of  challenge  for  cause 
necessitating  peremptory  challenge  not  prejudicial  error  where  defend- 
ant retained  peremptory  challenges  when  jury  complete;  United  States" 
v.  Davis,  103  Fed.  467,  holding  defendant  not  entitled  to  new  trial  where 
two  challenges  for  cause  were  sustained  when  defendant  retained  four- 
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teen  peremptory  challenges  when  jury  sworn ;  United  States  v.  Schneider^ 
21  D.  C.  387,  where  defendant  had  four  unused  peremptory  challenges 
when  jury  was  sworn,  error  in  denying  challenge  for  cause  was  not 
ground  for  reversal;  Thomas  v.  State,  150  Ala.  40,  43  South.  374,  in 
prosecution  for  homicide,  venireman  having  fixed  opinion  derived  from 
accounts  which  he  had  read,  but  testifying  that  he  would  be  influenced 
by  evidence  alone,  was  not  subject  to  challenge  for  cause ;  Burke  v.  Mc- 
Donald, 3  Idaho,  301,  29  Pac.  100,  holding  defendant  entitled  to  regain 
peremptory  challenge  on  showing  juror  so  challenged  falsely  swore  to 
competency ;  Knights  of  Pythias  v.  Steele,  108  Tenn.  628,  69  S.  W.  337, 
holding  defendant  not  prejudiced  by  error  in  denying  challenge  for 
cause  where  jury  when  complete  was  satisfactory;  Southern  Ry.  Co.  v. 
Edwards,  2  Tenn.  Civ.  128,  overruling  assignment  of  error  based  on 
denial  of  right  to  peretnptory  challenge,  where  plaintiff  in  error  does 
not  show  that  he  was  forced  to  accept  juror  whom  he  desired  to  chal- 
lenge; State  v.  Haworth,  24  Utah,  409,  68  Pac.  159,  upholding,  under 
Crim.  Code  Utah,  §  4836,  ruling  of  court  accepting  challenged  juror  who 
would  be  governed  entirely  by  evidence,  not  by  opinion ;  State  v.  Frel- 
inghuysen,  43  Minn.  266,  45  N.  W.  432,  People  v.  Larubia,  140  N.  Y.  91, 
35  N.  E.  414,  Wooten  v.  State,  99  Tenn.  199,  41  S.  W.  815,  and  People 
v.  Thiede,  11  Utah,  272,  39  Pac.  845,  all  reaffirming  and  applying  hold- 
ing; Territory  v.  Roberts,  9  Mont.  14,  22  Pac.  133,  holding  if  accused  is 
tried  by  impartial  jury  he  cannot  complain  because  a  proper  juror  was 
excluded. 

Modified  in  Burke  v.  McDonald,  2  Idaho,  1025,  29  Pac.  100,  holding 
it  error  after  juror  had  been  peremptorily  challenged  to  refuse  to  per- 
mit evidence  to  show  he  was  incompetent,  and  thereby  restore  peremp- 
tory challenge  exhausted. 

Post-mortem  surgeon  may  testify  as  to  direction  from  which  blow  was 
delivered. 

Approved  in  Spence  v.  Territory,  13  Ariz.  23,  108  Pac.  228,  in  murder 
trial,  witnesses  were  allowed  to  testifv  that  from  examination  of  wounds 
it  was  their  opinion  that  bullets  entered  back  of  head  and  came  out  near 
eye;  Miera  v.  Territory,  13  N.,M.  198,  81  Pac.  588,  experienced  physi- 
cian having  held  inquest  upon  body  of  murdered  woman  was  properly 
permitted  to  testify  that  she  could  not  have  inflicted  wound  upon  her- 
self; Simmons  v.  State,  55  Tex.  Cr.  448, 117  S.  W.  144,  holding  appellant 
convicted  of  murder  was  entitled  to  have  opinion  of  witness  as  expert, 
in  view  of  facts  stated  by  him,  as  to  whether  flow  of  blood  would  have 
been  so  immediate  and  profuse  as  to  have  left  signs  of  blood  on  ground 
and  vegetation;  Bram  v.  United  States,  168  U.  S.  569,  42  L.  Ed.  582,  18 
Sup.  Ct.  197,  holding  expert  medical  witness  might  properly  testify 
whether  party  standing  in  one  position  and  striking  another  would 
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necessarily  become  spattered  with  blood;  State  v.  Sullivan,  43  S.  C.  208, 
21  S.  E.  6,. holding  it  error  for  court  to  refuse  to  permit  surgeon  who 
had  made  ppst-mortem  examination  of  deceased  to  testify  how  deceased 
had  been  standing  when  shot;  People  v.  Thiede,  11  Utah,  263,  39  Pac. 
841,  holding  person  not  an  expert  competent  to  testify  certain  stains  re- 
semble blood ;  People  v.  Ritchie,  12  Utah,  190,  42  Pac.  211,  holding  wit- 
ness may  state  that  defendant  and  another  party  ** acted"  together  at  a 
directors'  meeting. 

Denied  in  Perkins  v.  State,  5  Ohio  C.  C.  600. 

Evidence  wlilch  would  convince  Jurors  in  ordinarily  important  matters 
leaves  no  reasonable  doubt. 

Approved  in  Wilson  v.  United  States,  232  U.  S.  570,  58  L.  Ed.  732,  34 
Sup.  Ct.  347,  in  case  under  White  Slave  Act,  charge  of  trial  court  in 
regard  to  presumption  of  innocence  of  accused  and  right  to  acquittal  in 
case  of  reasonable  doubt  was  sufficiently  favorable  to  accused;  Pettine 
V.  Territory  of  New  Mexico,  201  Fed.  496,  119  C.  C.  A.  581,  reversing 
conviction  of  murder  in  second  degree  for  error  in  charging  that  reason- 
able doubt  is  one  for  which  reason  could  be  given,  based  on  evidence  or 
want  of  evidence  in  case;  Davis  v.  State,  8  Ala.  App.  164,  62  South. 
1033,  affirming  conviction  for  manslaughter  and  holding  charge  that  if 
juror  feels  that  he  desires  more  evidence  before  he  can  have  an  abiding 
conviction  of  guilt  of  defendant,  he  has  reasonable  doubt,  was  properly 
refused ;  Le  Cointe  v.  United  States,  7  App.  D.  C.  22,  holding  it  was  not 
error  for  court  in  criminal  case  to  strike  out  word  ' '  possible  * '  in  prayer 
for  instruction  that  proof  beyond  reasonable  doubt  must  so  satisfy  jury 
**as  to  leave  no  other  conclusion  possible*';  United  States  v.  Heath,  9 
Mackey  (D.  C),  289,  instruction  to  jury  that  if  evidence  would  satisfy 
them  in  acting  upon  more  important  affairs  of  life,  then  jury  are  satis- 
fied beyond  reasonable  doubt,  is  not  erroneous;  State  v.  Lindsay,  161 
Iowa,  45, 140  N.  W.  905,  instruction  that  State  is  not  required  to  prove 
defendant's  guilt  beyond  all  doubt,  that  moral  certainty  is  all  law  de- 
mands, is  not  prejudicial  where  term  '  *  reasonable  doubt ' '  in  other  parts 
of  instruction  was  correctly  defined;  State  v.  Krampe,  161  Iowa,  57,  140 
N.  W.  902,  in  homicide  case,  instruction  that  reasonable  doubt  is  one 
founded  in  reason  and  not  captious  or  unnatural  doubt  or  one  raised 
by  forced  meaning  given  to  evidence,  or  manufactured  from  sympathy 
for  accused,  and  that  State  was  not  required  to  prove  guilt  to  moral 
certainty  was  not  erroneous;  People  v.  Bonifacio,  190  N.  Y.  155,  82 
N.  E.  1100,  words  ** beyond  reasonable  doubt*'  and  to  moral  certainty 
explanatory  of  quantum  of  proof  required  to  convict  in  criminal  case^ 
are  synonymous;  State  v.  Harras,  25  Wash.  421,  65  Pac.  775,  upholding 
instruction  to  decide  on  "strong  probabilities"  of  case,  such  as  exclude 
every  reasonable  doubt;  Dunbar  v;^  United  States,  156  U.  S.  199,  89 
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L.  Ed.  895,  15  Sup.  Ct.  330,  and  State  v.  Gibbs,  10  Mont.  221,  10  L.  R.  A, 
751,  25  Pac.  291,  when  an  instruction  as  to  what  constitutes  ^'reasonable 
doubt"  was  approved. 

What  constitutes  reasonable  doubt.    Note,  17  L.  R.  A.  710. 

Couxisel's  statement  to  jury  that  case  had  been  tried  often  before  will 
not  warrant  reversal. 

.  Approved  in  United  States  v.  Cross,  9  Mackey  (D.  C),  387,  new  trial 
will  not  be  granted  because  of  alleged  improper  statements  made  to  jury 
by  district  attorney  in  opening,  nor  because  of  alleged  misconduct  in 
prejudicing  minds  of  jury  by  offering  to  prove  so-called  dying  declara- 
tions known  to  him  to  be  inadmissible,  where  no  objection  was  made  at 
trial. 

Reversal  for  unfair  or  irrelevant  argument  or  statements  by  prose- 
cuting attorney.    Note,  46  L.  R.  A.  664. 

Error  in  admitting  eTldence  is  cored  by  striUnir  it  out  and  charging 
accordingly. 

Approved  in  Turner  v.  American  Security  etc.  Co.,  213  U.  S.  267,  53 
L.  Ed.  792,  29  Sup.  Ct.  420,  erroneous  admission  of  letter  in  evidence 
was  not  reversible  error  where  presiding  judge  instructed  jury  that  noth- 
ing in  letter  was  to  be  taken  as  evidence  of  truth  of  statements  therein ; 
Throckmorton  v.  Holt,  180  U.  S.  567,  45  L.  Ed.  671,  21  Sup.  Ct.  480, 
holding  error  in  admitting  opinion  evidence  of  handwriting  not  cured 
by  withdrawal  from  jury  where  evidence  deeply  impressed  jury;  Oates 
v.  United  States,  233  Fed.  204,  205,  in  contempt  case  tried  to  judge, 
erroneous  admission  of  incompetent  evidence  does  not  necessitate  new 
trial,  and  it  is  sufficient  if  reviewing  court  reverses  judgment  and  directs 
trial  judge  to  reconsider  proceedings  and  indicate  that  incompetent  evi- 
dence was  disregarded ;  Ware  v.  Pearsons,  173  Fed.  882,  98  C.  C.  A.  364, 
where  improper  testimony  was  stricken  out  by  court  on  its  own  motion, 
and  jury  charged  to  disregard  it,  error  in  admission  was  cured;  Carroll 
V.  United  States,  154  Fed.  430,  83  C.  C.  A.  245,  statements  of  district 
attorney  in  presence  of  jury  that  he  was  informed  brother  of  defendant 
had  made  attempts  to  induce  certain  persons  to  influence  jury  was  not 
prejudicial  to  defendant  so  as  to  require  reversal  of  conviction,  where 
court  at  once  admonished  jury  to  lay  same  out  of  their  minds  and  re- 
peated admonition  in  charge ;  Krause  v.  United  States,  147  Fed.  452,  78 
C.  C.  A.  642,  prosecuting  attorney's  misconduct  securine:  admission  of 
incompetent  evidence  cured  by  court's  instruction  to  disregard;  John- 
son V.  People,  33  Colo.  241,  80  Pac.  138,  holding  possible  error  in  admis- 
sion of  evidence  subsequently  shown  to  be  hearsay  cured  by  instructions 
to  disrcj^ard;  Turner  v.  American  Security  &  T.  Co.,  29  App.  D.  C.  471, 
where  trial  court  erroneously  permits  witness  to  be  cross-examined  upon 
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contents  of  letter,  and  admits  parts  of  it  in  evidence,  but  subsequently 
instructs  jury  that  neither  letter  nor  use  of  it  on  cross-examination  is 
to  be  taken  as  evidence  of  truth  of  any  statements  in  letter,  error  is 
cured ;  Throckmorton  v.  Holt,  12  App.  D.  C.  583,  holding  error  in  refusing 
to  permit  evidence  by  witness  in  rebuttal  of  opinions  founded  on  testa- 
tor's style  of  composition  was  cured  by  court's  instruction,  all  opinions 
as  to  falsity  of  papers  being  founded  wholly  or  in  part  upon  character  of 
composition;  Waldron  v.  Waldron,  156  U.  S.  383,  89  L.  Ed.  459,  15  Sup. 
Ct.  389,  Whittaker  v.  Voqrhees,  38  Kan,  77, 15  Pac.  877,  Brown  v.  School 
Dist.,  1  Kan.  App.  536,  40  Pac.  828,  South  Carolina  Terminal  Co.  v. 
South  Carolina  R.  R.  Co.,  52  S.  C.  16,  29  S.  E.  571,  and  Waterman  v. 
Chicago  etc.  R.  Co.,  82  Wis.  632,  52  N.  W.  253,  all  following  rule ;  State 
v.  Sullivan,  43  S.  C.  209,  21  S.  E.  7,  holding,  where  proper  testimony 
is  excluded,  if  it  subsequently  be  admitted,  its  exclusion  becomes  harm- 
less error;  State  v.  Lightsey,  43  S.  C.  115,  20  S.  E.  976,  holding  no  ex- 
ception lies  to  an  error  in  a  charge  where  jury  is  recalled  and  error  cor- 
rected before  verdiot  rendered. 

Distinguished  in  Cisp  v.  State  Bank,  32  N.  D.  273,  286,  290, 156  N.  W. 
81,  86,  88,  in  action  against  bank  for  wrongful  pa3rment  of  check  to  hus- 
band of  payee,  letter  written  to  attorney  over  year  after  date  of  cash- 
ing check  is  not  part  of  res  gestae,  and  where  such  letter  is  read  to  jury, 
error  and  prejudice  of  introduction  is  not  cured  by  subsequent  instruc- 
tion directing  jury  to  disregard  it;  dissenting  opinion  in  Armour  &  Co. 
V.  Skene,  153  Fed.  254,  82  C.  C.  A.  385,  majority  holding  that  defend- 
ant company  was  not  prejudiced  by  admission  in  evidence  of  statement 
of  superintendent  acknowledging  liability  for  injury  caused  to  plaintiff 
by  defendant's  runaway  team.  / 

Opinion  gained  from  newspaper  as  disqualifying  juror  in  criminal 
case.    Note,  85  L.  B.  A.  (N.  S.)  992,  994,  1001,  1011. 

Miscellaneous.  Cited  in  Murphy  v.  Massachusetts,  177  U.  S.  159,  44 
L.  Ed.  714,  20  Sup.  Ct.  641,  holding  conviction  under  Mass.  Pub.  Stats. 
187,  §  13,  after  reversal  of  former  judgment,  on  defendant 's  applica- 
tion, not  double  jeopardy  or  abridgment  of  liberty;  Steinman  v.  United 
States,  185  Fed.  53,  107  C.  C.  A.  151,  reversal  of  judgment  without 
directing  venire  de  novo  does  not  necessarily  dispose  of  case  so  that  new 
trial  cannot  be*  had,  but  grounds  of  reversal  as  expressed  in  opinion  of 
appellate  court  may  be  considered  in  detemiining  propriety  of  second 
trial;  State  v.  George,  84  Wash.  120,  146  Pac.  380,  where  person  wins 
on  appeal,  setting  aside  of  conviction  on  ground  of  insufficiency  of  infor- 
mation, he  cannot  urge  former  jeopardy  on  subsequent  trial  fdr  same 
offense  under" proper  information;  Coffin  v.  United  States,  156  U.  S.  454, 
89  L.  Ed.  491,  15  Sup.  Ct.  403,  as  to  le^sl  presumptions  of  innocence  in 
favor  of  accused;  United  States  v.  Ball,  163  U.  S.  672,  41  L.  Ed.  803,  16 
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holding  issuance  of  writ  of  mandamus  is  proceeding  ancillary  to  judg- 
ment which  gives  jurisdiction;  In  re  Forsyth,  78  Fed.  301,  holding  same 
"rule  applies  to  District  Courts;  Indiana  v.  Lake  Erie  etc.  Ry.  Co.,  85 
Fed.  3,  holding  proceeding  for  original  writ  of  mandamus  commenced 
in  State  court,  not  suit  of  civil  nature  which  is  removable  to  Federal 
yjourts  under  acts  of  March  3,  1887,  and  August  13,  1888;  King  v.  Mc- 
Lean Asylum  of  the  Massachusetts  General  Hospital,  64  Fed.  343,  26 
L.  R.  A.  790,  12  C.  C.  A.  145,  discussing  powers  of  Circuit  Court  in 
habeas  corpus  proceedings;  State  v.  Cunningham,  81  Wis.  503,  15 
L.  R.  A.  574,  51  N.  W.  736,  as  to  jurisdiction  of  Federal  courts  to  issue 
prerogative  writs. 

Mandamus  to  compel  tax  levy  is  dTll  suit  wltbin  meaning  of  removal 
acts. 

'  Approved  in  Brodhead  v.  Shoemaker,  44  Fed.  522,  11  L.  R.  A.  669, 
holding  proceeding  for  probating  a  will  a  suit  within  meaning  of  re- 
moval statutes. 

Distinguished  in  Wahl  v.  Franz,  100  Fed.  686,  40  C.  C.  A.  638,  holding 
probate  proceeding  not  a  suit  of  civil  nature  under  Judiciary  Act  of 
1888  removable  to  Federal  court. 

Mandamus  as  action  or  special  proceeding.    Note,  8  Ann.  Cas.  313. 

Miscellaneous.  Cited  in  Woodruff  v.  New  York  etc.  R.  R.  Co.,  59 
Conn.  85,  20  Atl.  20,  not  in  point. 

120  U.  S.  464-479,  30  L.  Ed.  748,  7  Sup.  Cft.  620,  HERBON  V.  DATER. 

Ejectment  is  maintainable  in  Pennsylvania  by  party  paying  purchase 
price. 

Approved  in  Murphy  v.  Packer,  152  U.  S.  401,  38  L.  Ed.  491,  14  Sup. 
Ct.  637,  holding  evidence  of  payment  of  purchase  money  due  State  of 
Pennsylvania,  on  land  warrant,  clothes  person  paying  it  with  ownership 
of  warrant,  and  right  to  maintain  ejectment  for  land. 

Judgments  of  Pennsylvania  orphans'  court,  within  Jurisdiction,  are  not 
attackable  collaterally. 

Approved  in  Wood  v.  City  of  Mobile,  107  Fed.  848,  47  C.  C.  A.  9, 
holding  Federal  court  cannot  attack  ruling  of  Alabama  court  on  ques- 
tion of  eminent  domain  under  Ala.  Code,  art.  I,  c.  42,  §§  1712-1726, 
affirming  99  Fed.  616 ;  Oliver  v.  Clarke,  106  Fed.  403,  45  C.  C.  A.  360, 
holding  Federal  court  bound  by  Texas  State  court  doctrine  that  deed 
reserving  vendor's  lien  vests  no  legal  title  in  vendee;  McCarter  v.  Neil, 
50  Ark.  190,  6  S.  W.  732,  holding  decree  of  Circuit  Court,  condemning 
land  to  sale  for  overdue  tax,  cannot  be  attacked  collaterally;  Hodgdon 
V.  Southern  Pac.  R.  R.  Co.,  75  Cal.  648,  17  Pac.  931,  holding  judgment 
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of  probate  court  appointing  a  guardian;  which  is  regular  on  its  face, 
cannot  foe  attacked  collaterally  on  ground  of  fraud. 

Bedtal  in  prior  patent  vlU  not  affect  previously  acquired  rights  of 
third  parties. 

Approved  in  Sabariego  v.  Maveriok,  124  U.  S.  283,  31  L.  Ed.  439,  8 
Sup.  Ct.  473,  holding  deed  will  pass  only  such  title  as  government  has; 
Moxie  Nerve  Food  Co.  v.  Modox  Co.,  152  Fed.  496,  complainant  selling 
•nerve  food  was  not  entitled  to  relief  in  equity  against  undoubted  in- 
fringement of  trademark  and  unfair  competition,  where  no  evidence 
was  introduced  to  show  statements  on  labels  as  to  curative  effects  were 
true,  but  defendant  introduced  evidence  to  prove  falsity  of  such  state- 
ments; Bursey  v.  Lyon,  30  App.  D.  C.  607,  plaintiff  in  ejectment  seek- 
ing to  recover  land  allotted  must  go  beyond  certificate  to  proprietor  and 
show  that  proprietor  himself  originally  had  title;  Davis  v.  Moyles,  76 
Vt.  33,  35,  56  Atl.  176,  177,  recitals  in  petition  to  legislature  for  grant 
of  lands  that  land  confiscated  from  petitioner's  father,  and  private  act 
granting  lands  and  containing  same  recital,  not  evidence  of  confiscation 
in  trespass. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to.  Federal  courts. 
Note,  40  L.  B.  A.  (N.  S.)  418. 

120  U.  S.  479-489,  30  L.  Ed.  728,  7  Sup.  Ot.  628,  UNITED  STATES  ▼. 
ABJONA. 

Oonnterfeiting  of  foreign  government  securities  within  United  States 
is  punlBliable  by  latter. 

Approved  in  United  States  v.  Lackey,  99  Fed.  967,  upholding  Rev. 
Stats.,  §§  5507,  5508,  passed  to  enforce  fifteenth  amendment,  providing 
for  punivshing  interference  with  voting  rights  secured  by  Constitution 
by  intimidation  or  conspiracy;  People  v.  McDonnell,  80  Cal.  288,  13 
Am.  St.  Eep.  163,  22  Pac.  191,  holding  respective  States  may  also  punish 
for  counterfeiting  foreign  securities. 

Statutes  aimed  at  offenses  against  law  of  nations  need  not  declare 
offense  to  be  nch. 

Approved  in  Morris  v.  United  States,  229  Fed.  520,  holding  act  of 
Congress  providing  punishment  for  breaking  seal  of  railroad  car  in 
interstate  commerce  or  entering  car  with  intent  to  commit  larceny  is 
valid,  although  such  offenses  are  punishable  under  State  laws. 

Meaning  of  "define,"  "defined"  or  "defining"  (not  "definition"). 
Note,  Ann.  Cas.  1914B,  99. 

Definiteness  of  question  to  be  certified.    Note,  31  K  B.  A.  394. 
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120  U.  S.  489-502,  30  L.  Ed.  604,  7  Sup.  Ct.  592,  BOBBINS  ▼.  SHELBY  CO. 
TAXINa  DIST. 

Commerce  power  of  Congress  is  exclusive  wben  subjects  are  national 
in  character. 

Approved  in  Atlantic  &  Pacific  Tel.  Co.  v.  Philadelphia,  190  U.  S. 
162,  47  L.  Ed.  999,  23  Sup.  Ct.  817,  upholding  Philadelphia  license  tax 
on  telegraph  company  as  police  regulation;  Caldwell  v.  North  Carolina^ 
187  U.  S.  625,  47  L.  Ed.  338,  23  Sup.  Ct.  232,  holding  invalid  North 
Carolina  ordinance  taxing  agent  of  nonresident  portrait  company; 
Louisville  &  N.  R.  Co.  v.  Hughes,  201  Fed.  735,  holding  Ohio  law  for 
inspection  of  locomotive  boilers  was  superseded  by  Federal  law  as  to 
railroad  whose  engines  were  engaged  in  interstate  commerce  from  Ken- 
tucky to  terminal  in  Cincinnati;  Haskell  v.  Cowham,  187  Fed.  409,  109 
C.  C.  A.  235,  Oklahoma  statute  prohibiting  use  of  pipe-lines  across  high- 
ways of  State  to  transport  natural  gas  out  of  State  is  void;  Fulgham 
V.  Midland  Valley  R.  Co.,  167  Fed.  662,  Federal  Employers'  Liability 
Act  supersedes  all  State  statutes  regulating  relations  of  railroads  and 
employees  engaged  in  interstate  commerce;  Kansas  City  Southern  R. 
Co.  V.  Board  of  R.  R.  Commrs.,  106  Fed.  356,  denying  State  regulation 
of  railway  rates  for  continuous  transportation,  extending  into  another 
State  or  territory;  Southern  Express  Co.  v.  State,  188  Ala.  461,  469, 

66  South.  118,  120,  under  Webb  law  prohibiting  transportation  of  in- 
toxicating liquor  into  State  for  unlawful  use,  interstate  carrier  is  not 
prohibited  from  bringing  liquors  into  State,  except  such  as  are  intended 
for  unlawful  use;  Smith  v.  Farr,  46  Colo.  370,  373,  104  Pac.  403,  404, 
act  requiring  license  from  itinerant  venders  of  manufactured  goods  and 
exempting  commercial  travelers  or  merchants  selling  in  usual  course  of 
business  void;  Van  Winkle  v.  State,  4  Boyce  (Del.),  604,  Ann.  Oas. 
1916D,  104,  91  Atl.  396,  under  Webb-Kenyon  law,  State  law  prohibiting 
shipment  of  liquor  into  prohibition  district  of  State  for  any  purpose, 
except  to  physicians  and  druggists,  is  invalid  as  to  shipment  from  an- 
other State  for  receiver's  personal  consumption;  State  v.  Eckenrode, 
148  Iowa,  184,  190,  127  N.  W.  60,  62,  where  company  in  another  State 
ships  goods  to  agent  for  delivery  in  original  packages  to  customers 
in  accordance  with  previous  orders.  State  pure  food  law  does  not  apply, 
as  act  of  Congress  relating  to  sale  in  unbroken  packages  of  misbranded 
articles  controls;  Buckwalter  v.  Atchison  etc.  R.  R.  Co.,  64  Kan.  407, 

67  Pac.  832,  holding  railroad  possessing  right  of  eminent  domain  not 
liable  in  ejectment  for  improper  seizure  of  land,  where  plaintiff  made 
no  objection  at  time ;  D.  E.  Foote  &  Co.  v.  Stanley,  117  Md.  340,  82  Atl. 
382,  act  levying  inspection  tax  upon  oysters  unloaded  from  vessels  at 
place  where  they  are  to  be  further  shipped  in  bulk  in  vessels  is  not  void 
as  to  shipments  from  another  State;  D.  E.  Foote  &  Co.  v.  Clagett,  116 
Md.  235,  81  Atl.  514,  act  providing  for  tax  upon  oysters  shipped  to  or 
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from  foreign  State,  and  making  payment  of  tax  prerequisite  of  sale, 
is  void;  New  York  Cent.  R.  Co.  v.  Board  of  Chosen  Freeholders,  76 
N.  J.  L.  675,  16  Ajin.  Oba.  858,  74  Atl.  958,  holding  Interstate  Commerce 
Act  did  not  strip  State  of  right  of  fixing  rates  of  ferriage  across  Hudson 
River ;  Fruit  Dispatch  Co.  v.  Wood,  42  Okl.  82, 140  Pac.  1140,  foreign  cor- 
poration, while  engaged  in  intei*estate  commerce  with  resident  of  State, 
is  not  subject  to  provision  of  State  statute  regulating  foreign  corpora- 
tions; Atlas  Powder  Co.  v.  Goodloe,  131  Tenn.  505,  175  S.  W.  551,  act 
imposing  tax,  measured  by  capital  stock,  on  foreign  corporation  en- 
gaged in  manufacture  of  powder  for  sale  in  interstate  commerce  and 
having  factory  and  supply  warehouses  within  State,  is  valid;  Southern 
Express  Co.  v.  Goldberg,  101  Va.  622,  44  S.  E.  894,  holding  unconstitu- 
tional .Va.  Code  1887,  §  1215,  fixing  express  rates  so  far  as  it  attempts 
to  regulate  rates  on  interstate  traffic;  Fargo  v.  Michigan,  121  U.  S. 
246,  30  If.  Ed.  895,  7  Sup.  Ct.  864,  holding  State  statute  which  levies 
tax  on  gross  receipts  of  interstate  railroad,  is  void;  Philadelphia  S.  S. 
Co.  V.  Pennsylvania,  122  U.  S.  336,  346,  30  L.  Ed.  1201,  1205,  7  Sup.  Ct. 
1120, 1125,  holding  State  law  imposing  tax  on  gross  receipts  of  a  steam- 
ship company  incorporated  under  its  laws,  but  engaged  in  foreign 
commerce,  invalid;  Western  Union  Tel.  Co.  v.  Pendleton,  122  U.  S.  357, 
SO  L.  Ed.  1189,  7  Sup.  Ct.  1128,  holding  Indiana  statute  requiring  tele- 
graph companies  to  deliver  messages,  invalid;  Crutcher  v.  Kentucky, 
141  U.  S.  58,  35  L.  Ed.  652,  11  Sup.  Ct.  854,  holding  statute  invalid, 
requiring  foreign  express  companies  doing  business  in  State  to  take  out 
license;  Anderson  v.  Louisville  etc.  R.  Co.,  62  Fed.  51,  holding  statute 
requiring  separate  cars  for  white  and  colored  passengers  void;  United 
States  V.  Coal  Dealers'  Assn.,  85  Fed.  266,  holding  agreement  between 
importers  and  local  dealers  in  coal,  by  which  price  was  to  be  regulated, 
to  be  in  restraint  of  interstate  trade;  United  States  v.  Addyston  Pipe 
etc.  Co.,  85  Fed.  295,  46  K  R.  A,  122,  29  C.  C.  A.  141,  holding  contracts 
which  operate  as  a  restraint  on  soliciting  orders  are  contracts  in  re- 
straint- of  interstate  commerce;  Ware  v.  Hamilton  etc.  Shoe  Co.,  92 
Ala.  149,  9  South.  137,  holding  contract  for  purchase  of  goods,  made 
between  citizen  of  one  State  and  corporation  of  another,  is  within  con- 
gressional power  to  regulate  interstate  commerce;  Osborne  v.  State, 
33  Fla.  172, 186, 189, 196,  39  Am.  St.  Rep.  104, 114,  116,  122,  25  L.  R.  A. 
124,  128,  129,  130,  14  South.  591,  595,  596,  598,  holding  State  cannot 
lay  a  tax  on  interstate  commerce  in  any  form;  State  v.  Woodruff  etc. 
Coach  Co.,  114  Ind.  158,  15  N.  E.  815,  holding  statute  imposing  tax  on 
earnings  of  sleeping-car  company  void;  State  v.  Indiana  etc.  Min.  Co., 
120  Ind.  579,  6  L.  R.  A.  583,  22  N.  E.  779,  holding  statute,  object  of 
which  was  to  prevent  transportation  of  natural  gas  from  State  to  State, 
is  void;  Indianapolis  v.  Bieler,  138  Ind.  .35,  36  N.  E.  859,  holding  Con- 
gress may  subject  any  article  of  interstate  commerce  to  police  regula- 
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tions  of  any  State;  Ta<  Collector  v.  Pettigrew,  44  La.  Ann.  360,  10 
South.  854,  holding  agent  of  clock  manufacturer  in  another  State  who 
solicits  orders  in  this  State,  not  subject  to  license  tax;  Territory  v. 
Guyott,  9  Mont.  49,  22  Pac.  134,  holding  statute  prohibiting  sale  of 
'liquor  to  Indians,  not  inconsistent  with  clause  in  Federal  Constitution 
granting  to  Congress  power  to  regulate  commerce  with  Indians;  People 
V.  Wemple,  138  N.  Y.  12,  19  L.  R.  A.  698,  33  N.  E.  723,  where  act  im- 
posing tax  on  corporations  was  held  invalid  so  far  as  it  affected  a 
foreign  corporation  whose  business  is  exclusively  of  interstate  com- 
merce; Shaw  Piano  Co.  v.  Ford  (Tex.  Civ.  App.),  41  S.  W.  198,  and 
Miller  v.  Goodman,  91  Tex.  44,  40  S.  W.  719,  both  holding  State  statute 
requiring  foreign  corporations  desiring  to  transact  business  in  State  to 
file  with  secretary  thereof  a  copy  of  its  articles  of  incorporation,  a 
regulation  of  commerce;  Gulf  etc.  Ry.  Co.  v.  Dwyer,  76  Tex.  680,  16 
Am.  St.  Bep.  928,  7  L.  E.  A.  479,  12  S.  W.  1002,  holding  State  cannot 
make  law  regulating  rate  of  freight  for  carriage  of  goods  between 
States ;  Norfolk  etc.  R.  R.  Co.  v.  Commonwealth,  88  Va.  98,  29  Am.  St. 
Rep.  707,  13  L.  E.  A.  108,  13  S.  E.  341,  holding  statute  forbidding  the 
running  of  interstate  freight  trains  on  Sunday  void ;  dissenting  opinion 
in  O'Neil  v.  Vermont,  144  U.  S.  357,  36  L.  Ed.  464,  12  Sup.  Ct.  706, 
majority  hold  case  does  not  involve  Federal  question ;  dissenting  opinion 
in  Vance  v.  W.  A.  Vandercook  Co.,  170  U.  S.  466,  42  L.  Ed.  1110,  18 
Sup.  Ct.  684,  majority  holding  South  Carolina  act  restricting  importa- 
tion of  alcoholic  liquors  void;  In  re  Greene,  52  Fed.  113,  dissenting 
opinion  in  United  States  v.  E.  C.  Knight  Co.,  166  U.  S.  21,  39  L.  Ed. 
332,  15  Sup.  Ct.  267,  and  Hopkins  v.  United  States,  171  U.  S.  601,  43 
L.  Ed.  299,  19  Sup.  Ct.  49,  in  discussion  of  anti-trust  laws ;  Jndiana  etc. 
Ry.  Co.  V.  Allen,  113  Ind.  684,  15  N.  E.  447,  as  authority  for  holding 
railroads  within  control  of  Congress;  dissenting  opinion  in  Common- 
wealth V.  Huntley,  166  Mass.  248,  15  K  E.  A.  845,  30  N.  E.  1132,  ma- 
jority sustaining  validity  of  act  prohibiting  sale  of  oleomargarine; 
Bullard  v.  Northern  Pac.  R.  R.  Co.,  10  Mont.  180,  11  L.  E.  A.  250.  25 
Pac.  122,  and  Waterbury  v.  Newton,  50  N.  J.  L.  540,  14  Atl.  607,  as 
to  what  amounts  to  restriction  on  interstate  commerce;  State  v.  Scott, 
98  Tenn.  269,  36  L.  R.  A.  462,  39  S.  W.  2,  and  Interstate  Commerce 
Commission  v.  Brimson,  154  U.  S.  471,  38  K  Ed.  1055,  14  Sup.  Ct.  1131, 
both  arguendo. 

Distinguished  in  Ouachita  Packet  Co.  v.  Aiken,  121  U.  S.  447,  30 
L.  Ed.  978,  7  Sup.  Ct.  909,  holding  municipal  ordinance  authorizing 
collection  of  wharfage  tax  not  in  conflict  with  Federal  Constitution; 
Hall  V.  State,  39  Fla.  672,  23  South.  122,  South  Bend  v.  Martin,  142 
Ind.  49,  51,  29  L.  R.  A.  537,  538,  41  N.  E.  320,  321,  and  Rash  v.  Farley, 
91  Ky.  346,  34  Am.  St.  Rep.  234,  15  S.  W.  863,  holding  license  tax  im- 
posed on  peddlers  not  a  restriction  on  interstate  commerce;  Lumberville 
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Bridge  Co.  v.  Assessors,  55  N.  J.  L.  533,  25  L.  R.  A.  136,  26  Atl.  713, 
where  statute  im]X)sing  tax  on  corporations  generally  was  aflBrmed, 
although  it  affected  incidentally  corporation  engaged  in  interstate  com- 
merce; Bagg  V.  Wilmington  etc.  R.  R.  Co.,  109  N.  C.  287,  26  Am.  St. 
Rep.  576,  14  S.  E.  82,  affirming  validity  of  act  imposing  penalty  on 
railroad  company  for  delay  in  shipping  freight;  State  v.  Morgan,  2 
S.  D.  51,  48  N.  W.  320,  holding  States  may  enact  legislation  for  regu- 
lation of  mercantile  agencies;  Knoxville  etc.  R.  R.  Co.  v.  Harris,  99 
Tenn.  710,  43  S.  W.  121,  holding  tax  on  railroads  for  privilege  of 
transporting  freight  and  passengers  from  one  point  to  another  in  State 
not  a  restriction  on  interstate  commerce;  Western  Union  Tel.  Co.  v. 
Tyler,  90  Va.  299,  44  Am.  St  Rep.  912,  18  S.  E.  281,  holding  statute 
requiring  telegraph  companies  to  promptly  deliver  messages,  and  pro- 
viding a  penalty  for  failure,  not  burden  on  commerce;  dissenting  opin- 
ion in  Champion  v.  Ames  Lottery  Case,  188  U.  S.  368,  47  L.  Ed.  506, 
23  Sup.  Ct.  332,  holding  carriage  of  lottery  tickets  by  express  com- 
pany between  States  interstate  commerce. 

Constitutionality    of    State    regulations    of    interstate  commerce. 
Note,  27  Am.  St.  Rep.  549,  550,  556,  562. 

Where  Congrefls'  power  1b  ezclusiTe,  sUence  Indicates  tliat  tabject  sliaU 
be  nnxestxlcted. 

Approved  in  J.  R.  Watkins  Medical  Co.  v.  Holloway,  182  Mo.  App. 
148,  168  S.  W.  292,  Minnesota  corporation  entering  into  contract  with 
defendant,  resident  of  Missouri,  to  sell  and  deliver  certain  medicines 
and  requiring  defendant  to  canvass  for  sale  of  medicines  in  certain 
county  with  option  to  return  medicines  unsold,  was  not  governed  by 
Missouri  anti-trust  law,  and,  though  foreign  corporation  without  li- 
cense, could  sue  on  contract;  People  v.  Reardon,  184  N.  T.  452,  112 
Am.  St.  Rep.  641,  77  N.  E.  977,  sustaining  act  imposing  tax  on  transfers 
of  stock  in  domestic  and  foreign  corporations,  not  a  regulation  of 
commerce ;  Wall  v.  Norfolk  &  W.  R.  R.  Co.,  52  W.  Va.  498,  94  Am.  St. 
Rep.  960,  44  S.  E.  300,  holding  freight-cars  from  different  State  exempt 
from  attachment;  Greek-American  Sponge  Co.  v.  Richardson  Drug  Co., 
124  Wis.  475,  102  N.  W.  890,  allowing  foreign  corporation  to  recover 
against  domestic  corporation  without  complying  with  statutory  provi- 
sions ;  Leisy  v.  Hardin,  135  U.  S.  110,  34  L.  Ed.  132,  10  Sup.  Ct.  684, 
holding  State  act  prohibiting  sale  of  intoxicating  liquors  not  applicable 
to  importer  selling  in  original  package;  In  re  Rahrer,  140  U.  S.  555, 
35  L.  Ed.  574,  11  Sup.  Ct.  867,  holding  it  within  power  of  Congress  to 
provide  that  articles  transported  into  a  State  should  be  subject  to  laws 
of  such  State  relating  to  sale  thereof;  Sawrie  v.  Tennessee,  82  Fed. 
619,  holding  statute  entirely  prohibiting  importation  of  cigarettes  void; 
Gatton  V.  Chicago  etc.  Ry.  Co.,  95  Iowa,  130,  28  L.  R  A.  562,  63  N.  W. 
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595,  holding  oyerchaige  for  freight  on  interstate  shipment,  involving 
unjust  discrimination,  cannot  be  recovered  in  State  court;  State  v. 
Lichtenstein,  44  W.  Va.  101,  28  S.  E.  754,  where  statute  requiring 
solicitors  for  orders  for  spirituous  liquors  to  obtain  licehse  was  held 
void;  dissenting  opinion  in  Rhodes  v.  Iowa,  170  U.  S.  428,  42  K  Ed. 
1097,  18  Sup.  Ct.  670,  majority  holding  Iowa  statute  placing  restric- 
tions on  transportation  of  alcoholic  liquors  not  applicable  to  imported 
liquors;  dissenting  opinion  in  Northern  Securities  Co.  v.  United 
States,  193  U.  S.  371,  48  L.  Ed.  714,  24  Sup.  Ct.  436,  majority  hold- 
ing combination  to  acquire  controlling  interest  in  competing  inter- 
state railway  companies  violates  Anti-trust  Act  of  1890;  dissenting 
opinion  in  Austin  v.  Tennessee,  179  U.  S.  374,  45  L.  Ed.  238,  21  Sup.  Ct. 
144,  majority  holding  unaddressed  packages  of  cigarettes  expressed  be- 
tween States  not  original  packages,  and  subject  to  police  power  of 
State;  dissenting  opinion  in  Crenshaw  v.  State,  95  Ark.  472,  475,  130 
S.  W.  572,  573,  majority  holding  traveling  salesmen,  soliciting  orders 
from  foreign  manufacturer,  and  deliverjnnen,  were  peddlers  within 
statute  requiring  license  for  peddling. 

Distinguished  in  People  v.  Chicago  etc.  Ry.  Co.,  223  111.  594,  79  N.  E. 
148,  upholding  State  statute  requiring  all  railroads  operated  within 
State  to  report  to  State  railroad  commission. 

Obaracter  of  laws,  affecting  commerce,  which  State  may  enact,  discussed. 

Approved  in  Metropolitan  Life  Ins.  Co.  v.  Board  of  Assessors,  115 
La.  706,  39  South.  849,  holding  act  announcing  State's  policy  regarding 
taxation  of  notes  and  credits  as  applicable  to  foreign  corporations,  a 
legitimate  exercise  of  legislative  power;  Commonwealth  v.  Strauss,  191 
Mass.  554,  78  N.  E.  139,  sustaining  act  prohibiting  the  sale  of  goods 
on  condition  purchaser  shall  not  patronize  any  other  firm;  Bowman  v. 
Chicago  etc.  Ry.  Co.,  125  U.  S.  497,  31  L.  Ed.  711,  8  Sup.  Ct.  704,  hold- 
ing law  restricting  carriers  as  to  their  right  to  transport  intoxicating 
liquors  into  State  invalid;  Leisy  v.  Hardin,  135  U.  S.  108,  34  L.  Ed. 
132,  10  Sup.  Ct.  684,  holding  statute  prohibiting  sale  of  intoxicating 
liquors  invalid  as  to  importers  who  sell  in  original  package;  Hooper  v. 
California,  155  U.  S.  653,  89  L.  Ed.  300,  15  Sup.  Ct.  209,  holding  Cali- 
fornia statute  restricting  right  of  insurance  companies  to  transact 
business  in  State  valid;  Preston  v.  Finley,  72  Fed.  860,  863,  holding 
valid,  statute  imposing  license  tax  on  all  dealers  selling  a  particular 
paper;  Cotting  v.  Kansas  City  Stock-Yards  Co.,  82  Fed.  842,  affirming 
validity  of  State  statute  regulating  "stockyards"  business;  McDonald 
V.  State,  81  Ala.  283,  60  Am.  Rep.  160,  2  South.  831,  and  In  re  Tinsman, 
95  Fed.  650,  sustains  validity  of  act  requiring  examination  and  license 
of  railroad  engineers;  State  v.  Geer,  61  Conn.  152,  13  L.  R.  A.  806,  22 
Atl.  1013,  sustaining  validity  of  statute  forbidding  exportation  of  wild 
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game;  Territory  v.  Guyott,  9  Mont.  50,  22  Pac.  135,  holding  statute 
prohibiting  sale  of  liquors  to  Indians  a  valid  police  regulation;  Water- 
bury  V.  Newton,  50  N.  J.  L.  542,  14  Atl.  608,  holding  act  making  it 
penal  offense  to  sell  oleomai'garine  containing  coloring  matter  valid, 
as  applied  to  oleomargarine  brought  from  another  State;  Lumberville 
Bridge  Co.  v.  Assessors,  55  N.  J.  L.  535,  25  L.  R.  A.  137,  26  Atl.  713, 
holding  statute  will  not  be  held  invalid  which  imposes  tax  on  corpora- 
tions generally,  because  incidentally  it  affects  one  engaged  in  inter- 
state commerce;  Bagg  v.  Wilmington  etc.  R.  R.  Co.,  109  N.  C.  283,  26 
Am.  St.  Rep.  573,  14  S.  E.  81,  afiBrming  validity  of  act  imposing  penalty 
on  railroad  company  for  delay  in  forwarding  freight;  State  v.  Cin- 
cinnati etc.  Ry.  Co.,  47  Ohio  St.  137,  7  L.  R.  A.  821,  23  N.  E.  930,  hold- 
ing valid,  statute  prohibiting  discrimination,  on  part  of  railroad  com- 
pany, between  shippers;  Lake  Shore  etc.  Ry.  Co.  v.  State,  8  Ohio  C.  C. 
224,  affirming  validity  of  act  requiring  railroad  companies  to  stop 
trains  at  certain  towns;  In  re  May,  82  Fed.  426,  and  Austin  v.  State, 
101  Tenn.  568,  70  Am.  St.  Rep.  706,  48  S.  W.  307,  both  affirming  validity 
of  State  act  forbidding  introduction  or  sale  of  cigarettes  in  State; 
McGregor  v.  Cone,  104  Iowa,  471,  65  Am.  St.  Rep.  526,  39  L.  R.  A.  486, 
73  N.  W.  1043,  in  discussion  as  to  when  articles  of  commerce  become 
subject  to  State  police  regulations;  Gulf  etc.  Ry.  Co.  v.  Eddins,  7  Tex. 
Civ.  App.  128,  26  S.  W.  166,  arguendo. 

State  caimot  tax  interstate  commerce,  althoni^  same  tax  be  imposed 
upon  domestic  commerce. 

Approved  in  United  States  v.  Hooslef,  237  U.  S.  15,  18,  Ann.  Oas. 
1916A,  286,  59  L.  Ed.  820,  821,  35  Sup.  Ct.  459,  tax  on  charter-party 
is  tax  on  exi)orts,  and  if  on  charter-parties  of  vessels  exclusively  for 
^foreign  ports,  is  invalid;  Western  Union  Tel.  Co.  v.  Kansas,  216  U.  S. 
22,  28,  30,  54  L.  Ed.  363,  366,  367,  30  Sup.  Ct.  190,  State  tax  on  entire 
capital  of  telegraph  company  within  and  outside  State  operated  as 
burden  on  interstate  commerce;  Atlantic  &  Pacific  Tel.  Co.  v.  Phil- 
adelphia, 190  U.  S.  162,  47  L.  Ed.  999.  23  Sup.  Ct.  818,  upholding  Phil- 
adelphia license  tax  on  telegraph  company  levied  to  cover  cost  of 
supervision;  Simpson-Crawford  Co.  v.  Borough  of  Atlantic  Highlands, 
158  Fed.  374,  ordinance  imposing  tax  on  every  truck  or  vehicle  engaged 
in  transporting  merchandise  could  not  be  applied  to  vehicles  used  solely 
to  deliver  original  packages  in  interstate  commerce ;  Lowry  v.  Tile  Mantel 
&  Grate  Assn.,  106  Fed.  42,  holding  invalid  California  association  or- 
ganized to  monopolize  tile  trade,  requiring  members  to  pay  entrance 
fee  and  annual  dues;  Pabst  Brewing  Co.  v.  City  of  Terre  Haute,  98 
Fed.  335,  holding  invalid  city  ordinance  taxing  breweries,  depots  or 
agencies  of  breweries  of  other  States  within  city,  as  tax  on  interstate 
commerce;  State  v.  Duckworth,  5  Idaho,  648,  95  Am.  St.  Rep.  202,  51 
Xin-n53 
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Pac.  457,  holding  unconstitutional  Idaho  statute,  requiring  dipping  of 
sheep  brought  into  State;  People  v.  Bunker,  128  Mich.  163,  87  N.  W. 
91,  holding  Michigan  ordinance  taxing  peddlers  unconstitutional  in  ap- 
plication to  solicitor  for  foreign  principal;  State  v.  Zophy,  14  S.  D. 
125,  86  Am.  St.  Rep.  745,  84  N.  W.  393,  overruling,  under  Const.  U.  S., 
art.  I,  §  8,  S.  D.  Sess.  Laws  1897,  c.  72,  subjecting  wholesale  liquor 
dealers  to  annual  tax;  State  v.  Cook,  107  Tenn.  508,  64  S.  W.  722,  up- 
holding as  police  regulation,  under  Const.  U.  S.,  art.  I,  §  8,  Acts  1879, 
c.  228,  making  non-negotiable  note,  where  face  shows  given  for  patent 
right;  Mullinnix  v.  State,  42  Tex.  Cr.  527,  60  S.  W.  769,  upholding, 
under  Const.  U.  S.*,  art.  VIII,  §  2,  Texas  law  imposing  ten  dollars  tax 
on  operator  of  owner  of  photograph  gallery;  Underwood  Tyx)€writer 
Co.  V.  Piggott,  60  W.  Va.  540,  55  S.  E.  667,  foreign  corporation  selling 
and  delivering  goods  upon  orders  by  agents  and  transacting  no  other 
business  in  State  is  not  required  to  comply  with  statute  relating  to 
foreign  corporations  transacting  business  within  State,  and  is  not.  denied 
power  to  maintain  suits  to  enforce  such  contracts;  Bowman  v.  Chicago 
etc.  Ry.  Co.,  125  U.  S.  496,  31  L.  Ed.  711,  8  Sup.  Ct.  704,  holding  State 
statute  forbidding  carriers  to  bring  into  State  intoxicating  liquors,  ex- 
cept under  certain  restrictions,  invalid;  Minnesota  v.  Barber,  136  U.  S. 
326,  34  L.  Ed.  460,  10  Sup.  Ct.  866,  holding  invalid,  statute  prohibiting 
sale  of  fresh  meat  unless  animals  were  inspected  by  State  inspectors; 
Brimmer  v.  Rebman,  138  U.  S.  83,  34  L.  Ed.  864, 11  Sup.  Ct.  214,  holding 
void,  statute  requiring  all  fresh  meat  offered  for  sale  should  be  from 
animals  slaughtered  within  one  hundred  miles  of  place  where  offered 
for  sale ;  Scott  v.  Donald,  165  U.  S.  98,  41  L.  Ed.  644,  17  Sup.  Ct.  271, 
holding  South  Carolina  act  of  January  2,  1895,  designed  to  r^ulate 
the  manufacture  and  sale  of  alcoholic  liquids,  an  interference  with 
interstate  commerce ;  Clements  v.  Casper,  4  Wyo.  499,  35  Pac.  474,  hold- 
ing municipal  ordinance  imposing  license  tax  on  commercial  travelers 
void;  dissenting  opinion  in  St.  Louis  v.  Western  Union  Tel.  Co.,  148 
U.  S.  105,  37  If.  Ed.  885,  13  Sup.  Ct.  490,  majority  holding  city  has  a 
right  to  charge  telegraph  company  for  use  of  its  streets;  dissenting 
opinion  in  Adams  Exp.  Co.  v.  Ohio,  165  U.  S.  235,  41  L.  Ed.  700,  17 
Sup.  Ct.  314,  majority  sustaining  validity  of  act  providing  for  taxation 
of  all  express,  telegraph  and  telephone  companies  doing  business  in 
State ;  Postal  Telegraph  Cable  Co.  v.  Adams,  71  Miss.  560,  561,  42  Am, 
St.  R6p.  477,  478,  14  South.  37,  where  scheme  for  taxing  interstate  tele- 
graph companies  was  held  valid. 

Distinguished  in  State  v.  Caldwell,  127  N.  C.  525,  37  S.  E.  139,  up- 
holding under  Const.  U.  S.,  lart.  I,  §  8,  city  ordinance  taxing  peddlers 
of  pictures  or  frames,  defendant  representing  nonresident  firm;  Ameri- 
can Steel  etc.  Co.  v.  Speed,  110  Tenn.  546,  100  Am.  St.  Eep.  814,  75 
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S.  W.  1042,  sustaining  tax,  goods  shipped  into  State  in  large  quantities 
and  held  there  awaiting  sales  within  State. 

What  is  a  tax,  and  what  impositions  may  be  sustained  as  exercises 
of  the  taxing  power.    Note,  8  Am.  St.  Bep.  512. 

Discrimination  against  nonresidents,  in  imposing  license  or  occu- 
pation tax.    Note,  40  L.  B.  A.  (N.  S.)  290. 

Interstate  commerce  includes  negotiation  of  sales  of  goods  wUch  are  ^ 
In  another  State. 

Approved  in  Norfolk  etc.  Ry.  Co.  v.  Sims,  191  U.  S.  449,  48  L.  Ed. 
267,  24  Sup.  Ct.  153,  holding  unconstitutional  license  tax  imposed  under 
N.  C.  Laws  1901,  p.  116,  §  52,  as  applied  to  sale  of  sewing-machines 
shipped  in  by  nonresident  manufacturer;  Caldwell  v.  North  Carolina, 
187  U.  S.  625,  47  L.  Ed.  338,  23  Sup.  Ct.  230,  holding  invalid  North 
Carolina  ordinance  requiring  license  fee  from  agent  of  nonresident  por- 
trait company ;  Stockard  v.  Morgan,  185  U.  S.  31,  33,  34,  35,  36,  38,  46 
L.  Ed.  792,  793,  794,  22  Sup.  Ct.  578,  579,  580,  denying  under  U.  S. 
Const.,  art.  1,  §  8,  Tennessee  tax  on  brokers  soliciting  orders-  for  goods 
to  be  shipped  by  nonresident  owners;  Evansville  Brewing  Assn.  v. 
Excise  Commission,  225  Fed.  208,  under  Wilson  act  subjecting  liquors 
shipped  in  interstate  conmierce  to  laws  of  State,  act  of  Alabama  im- 
posing license  tax  on  breweries,  or  upon  agencies  of  breweries  located  in 
other  States,  is  valid;  Loomis  v.  People's  Const.  Co.,  211  Fed.  457,  128 
C.  C.  A.  125,  where  Iowa  corporation  having  been  awarded  contract  to 
construct  sewer  in  Wisconsin  entered  into  contract  with  West  Vir- 
ginia corporation  to  furnish  pipes,  contract  was  void  and  unenforceable, 
since  pipe  company  had  not  complied  with  Wisconsin  laws  regulating 
foreign  corporation;  In  re  Selman  Heating  etc.  Co.,  204  Fed.  842,  hold- 
ing sale  of  three  carloads  of  furnaces  to  bankrupt  in  Alabama  by  cor- 
poration in  another  State  was  interstate  commerce,  and  not  affected 
by  Alabama  statute  making  contracts  with  foreign  corporation  not 
complying  with  statute  void,  and  notes  given  in  payment  were  valid 
and  provable  against  bankrupt's  estate;  George  H.  Lee  Co.  v.  Webster, 
190  Fed.  355,  holding  section  2  of  Kansas  statute,  requiring  every  brand 
of  concentrated  feeding  stuff  offered  for  sale  to  be  registered  and  re- 
quiring annual  fee,  is  void  as  applied  to  products  made  in  another 
State  and  shipped  to  dealers  in  Kansas  for  sale;  United  States  v. 
Tucker,  188  Fed.  743,  744,  sale  and  shipment  from  Ohio  of  bottle  of 
medicine  containing  cocaine  without  label  showing  such  fact  was  inter- 
state commerce  within  Pure  Food  and  Drugs  Act;  Parsons-Willis  Lum- 
ber Co.  V.  Stuart,  182  Fed.  782,  105  C.  C.  A.. 211,  contract  made  in  Ken- 
tucky by  Kentucky  corporation  for  purchase  of  lumber  for  shipment 
in  Alabama  relates  to  interstate  commerce,  and  does  not  make  cor- 
poration subject  to  provision  of  Alabama  statute  relating  to  foreign  cor- 


120  U.  S:  489^02       NOTES  ON  U.  S.  REPORTS.  836 

porations  doing  business  therein;  Buffalo  Refrigerating  Mach.  Co.  v. 
Penn  Heat  etc.  Co.,  178  Fed.  700,  102  C.  C.  A.  196,  holding  foreign  cor- 
poration not  registered  in  Pennsylvania  could  not  recover  on  contract 
for  setting  up  machinery  in  ice-making  and  refrigerating  plant,  though 
parts  were  assembled  from  another  State;  United  States  v.  American 
Tobacco  Co.,  164  Fed.  713,  714,  consolidation  into  one  corporation  of 
lai^e  number  of  corporations  engaged  in  different  branches  of  tobacco 
industry,  eliminating  competition  in  interstate  commerce,  was  violation 
of  Sherman  Anti-trust  Act;  Butler  Bros.  Shoe  Co.  v.  United  States 
Rubber  Co.,  166  Fed.  17,  84  C.  C.  A.  167,  holding  performance  of  fac- 
torage contracts  by  New  Jersey  corporation  was  not  doing  business 
in  Colorado,  and  Colorado  statute  construed  to  govern  interstate  com- 
merce and  not  to  prevent  ^  suit  for  accounting  and  receivership  for 
failure  to  pay  license  fee;  In  re  Chaise  to  Grand  Juiy,  161  Fed.  838, 
interstate  commerce  includes  transportation,  purchase,  sale  and  ex- 
change of  commodities  between  citizens  of  different  States;  Kirven  v. 
Virginia  etc.  Chemical  Co.,  145  Fed.  293,  7  Ann.  Oaa.  219,  76  C.  C.  A. 
172,  holding  foreign  corporation  shipping  goods  in  State  on  order  se- 
cured by  local  agent  not  barred  from  recovering  therefor  by  noncom- 
pliance with  State  statute ;  Globe  Elevator  Co.  v.  Andrew,  144  Fed.  882, 
declaring  State  statute  providing  for  inspection,  grading  and  weighing 
of  grain  as  applicable  to  interstate  shipments  unconstitutional;  Gibbs  v. 
McNeeley,  118  Fed.  123,  60  L.  R.  A.  152,  56  C.  C.  A.  70,  condemning 
under  U.  S.  Comp.  Stats.  1901,  p.  3200,  Washington  lumber  associa- 
tion formed  for  purpose  of  controlling  production  and  price  of  shingles ; 
Ex  parte  Green,  114  Fed.  960,  holding  agent  for  nonresident  principal 
not  liable  to  arrest  under  Kentucky  ordinance  taxing  itinerant  agents; 
Cottam  V.  Oregon  City,  98  Fed.  671,  573,  upholding  in  its  local  applica- 
tion city  tax  on  solicitors  and  relieving  officers  for  arrest  thereunder 
of  solicitor  engaged  in  interstate  commerce;  Moog  v.  State,  146  Ala. 
84,  87,  41  South.  168,  provision  of  code  prohibiting  soliciting  orders  for 
intoxicating  liquors  to  be  shipped  into  district  in  which  sale  of  such 
liquor  is  prohibited,  in  so  far  as  it  purports  to  apply  to  residents  of 
other  States  soliciting  orders  of  liquor  to  be  shipped  into  Alabama  from 
other  States  is  void ;  Wilcox  v.  People,  46  Colo.  383,  384,  104  Pac.  409, 
agent  soliciting  orders  for  goods  manufactured  in  another  State  could  not 
be  compelled  to  pay  license  tax  required  of  itinerant  venders;  Inter- 
national Trust  Co.  V.  A.  Leschen  &  Sons  Rope  Co.,  41  Colo.  306,  14 
Aim.  Oas.  861,  92  Pac.  729,  foreign  corporation  may  send  agent  to 
solicit  orders  for  goods  or  contract  for  sale  thereof  without  being  em- 
barrassed by  State  requirements  as  to  taking  out  of  licenses  and  filing 
certificates ;  R.  M.  Rose  Co.  v.  State,  133  Ga.  357,  36  K  B.  A.  (N.  S.) 
448,  66  S.  E.  771,  criminal  charge  that  defendant  living  in  Tennessee 
solicited  orders  for  sale  of   intoxicating   liquor  by   circular  to  person 
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living  in  Georgia,  where  sale  of  intoxicating  liquor  is  prohibited,  did 
not  set  forth  any  crime  under  section  428  of  Penal  Code  of  1895; 
Stone  V.  State,  117  Ga.  296,  43  S.  E.  742,  exempting  representative  of 
foreign  principal  selling  goods  in  State  from  operation  of  section  600 
of  Georgia  Penal  Code;  Lehigh  Portland  Cement  Co.  v.  McLean,  245 
111.  329,  137  Am.  St  Rep.  322,  92  N.  E.  249,  holding  foreign  corpora- 
tion manufacturing  cement  in  State  of  its  domicile  and  selling  it  in 
State  through  agents  might  sue  in  State  courts  for  price  of  cement 
sold,  though  it  had  not  complied  with  statute  regulating  foreign  cor- 
porations ;  State  v.  Kanaphy,  117  Iowa,  18,  90  N.  W.  602,  holding  travel- 
ing salesman  for  Illinois  liquor  iherchant  exempt  from  Iowa  Code, 
§  2382,  prohibiting  aiding  in  distributing  liquor;  State  v.  Hickox,  64 
Kan.  654,  68  Pac.  36,  holding  under  U.  S.  Const.,  art.  I,  §  8,  Kansas 
State  law  invalid  for  restraining  nonresident  salesman  soliciting  for 
liquor  orders;  Commonwealth  v.  Pearl  Laundry  Co.,  105  Ky.  266,  49 
S.  W.  28,  holding  agent  of  nonresident  laundry  exempt  from  Kentucky 
ordinance  imposing  one  hundred  dollars  license,  authorized  by  Ky.  Stats., 
§  2980 ;  State  v.  Ferrandau,  130  La.  1042,  Ann.  Oas.  1913D,  1170,  68 
South.  872,  provision  of  statute  that  oysters  shall  not  be  shipped  out  of 
State  for  canning  or  packing  is  void;  Metropolitan  Life  Ins.  Co.  v. 
Board  of  Assessors,  115  La.  706, 116  Am.  St.  Rep.  179,  9  L.  R.  A.  (N.  S.) 
1240,  39  South.  849,  holding  valid  State  statute  taxing  credits  and  notes  of 
foreign  corporation  used  in  transacting  business  within  State;  Marconi 
Wireless  Telegraph  Co.  v.  Commonwealth,  218  Mass.  565,  570,  Ann. 
Oas.  19160,  214,  106  N.  E.  313,  315,  foreign  wireless  corporation  main- 
taining stations  within  State  at  which  messages  were  received  from  and 
transmitted  to  vessels  on  high  seas  but  which  transmitted  no  local 
messages,  was  not  subject  to  excise  tax  levied  by  foreign  corporation 
tax  law ;  In  re  Opinion  of  the  Justices,  211  Mass.  608,  Ann.  Obs.  191SB, 
815,  98  N.  E.  336,  statute  providing  that  goods  made  by  convict  labor 
in  State,  or  in  other  States  and  introduced  in  State,  shall  be  marked 
convict-made,  and  prohibiting  sale  of  goods  made  by  convicts  and  not 
so  marked,  is  void;  International  Text-Book  Co.  v.  Gillespie,  229  Mo. 
418,  129  S.  W.  928,  license  tax  on  foreign  corporation  conducting  cor- 
respondence school  within  State  is  void;  Hearst  v.  St.  Louis  etc.  Ry. 
Co.,  188  Mo.  App.  39,  173  S.  W.  98,  holding  widow  of  engineer  engaged 
in  interstate  commerce  could  not  reiuver  for  his  wrongful  death  under 
provisions  of  State  statute  superseded  by  Federal  Employers'  Liability 
Act;  HarrcU  v.  Peters  Cartridge  Co.,  36  Okl.  695,  44  L.  R.  A.  (N.  S.) 
1094,  129  Pac.  876,  where  foreign  corporation  sends  agents  to  advertise 
goods  and  push  sales  by  demonstration  of  merits  of  goods,  and  to  assist 
agents  of  domestic  corporation  in  securing  orders,  such  acts  are  not 
transaction  of  business  within  State,  and  service  of  summons  on  Sec- 
retary of  State  is  insufiScient;  Freeman-Sipes  Co.  v.  Corticelli  Silk  Co., 
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34  Okl.  231,  232,  124  Pac.  973,  act  regulating  foreign  and  domestic  cor- 
porations doing  business  within  State  does  not  prevent  foreign  cor- 
poration from  selling  merchant  within  State  goods  to  be  shipped  from 
without  State;  State  v.  Standard  Oil  Co.,  61  Or.  452,  Ajin.  Oba.  1914B, 
179,  123  Pac.  45,  holding  act  providing  that  all  oil  companies  doing 
busincsss  in  State  shall  pay  gross  earnings  tax  has  reference  to  intra- 
state oil  business  alone,  and  is  valid;  Flint  &  Walling  Mfg.  Co.  v.  Mc- 
Donald, 21  S.  D.  530,  130  Am.  St.  Rep.  735,  14  L.  R.  A.  (N.  S.)  673, 114 
N.  W.  686,  where  foreign  corporation  sold  water-tank  and  tower  to 
person  erecting  system  of  waterworks  in  State,  transaction  was  inter- 
state commerce  and  was  valid,  notwithstanding  failure  of  corporation 
to  file  articles  of  incorporation;  State  v.  Delamater,  20  S.  D.  29,  129 
Am,  St.  Rep.  907,  8  L.  R.  A.  (N.  S.)  774,  104  N.  W.  539,  holding  inter- 
state commerce  clause  of  Federal  Constitution  is  not  contravened  by 
State  statute  making  it  offense*  for  traveling  salesman  to  take  orders 
for  intoxicating  liquor  without  license;  Ex  parte  Massey,  49  Tex.  Cr. 
69,  122  Am.  St.  Rep.  784,  92  8.  W.  1091,  statute  making  it  misde- 
meanor to  solicit  order  for  sale  of  intoxicating  liquor  within  local 
option  districts  is  violation  of  interstate  commerce  clause  of  Federal 
Constitution;  Sedgwick  v.  State,  47  Tex.  Cr.  628,  85  S.  W.  814,  intoxi- 
cating liquor  shipped  from  one  State  into  another  on  C.  0.  D.  con- 
.  tract  is  interstate  commerce  and  cannot  be  controlled  by  State  laws ; 
French  v.  State,  42  Tex.  Cr.  224,  58  S.  W.  1016,  holding  agent  of  foreign 
piano  company  selling  pianos  shipped  in,  not  liable  to  Texas  peddler's 
license;  Talbutt  v.  State,  39  Tex.  Cr.  65,  44  S.  W.  1091,  holding  uncon- 
stitutional in  application  to  agent  of  nonresident  manufacturer,  Texas 
tax  on  lightning-rod  canvassers;  Gale  Mfg.  Co.  v.  A.  Finkelstein  &  Son, 
22  Tex.  Civ.  242,  54  S.  W.  619,  holding  sale  of  goods  by  foreign  cor- 
poration to  citizen  interstate  commerce  not  governed  by  Tex.  Rev.  Stats., 
§  §  745,  746,  regulating  foreign  corporations ;  State  v.  Peet,  80  Vt.  457, 
458,  130  Am.  St.  Rep.  998,  14  L.  R.  A.  (N.  S.)  677,  68  Atl.  664,  provi- 
sion of  law  making  it  punishable  to  keep,  with  intent  to  ship  out  of 
State  for  food  purposes,  flesh  of  calf  less  than  four  weeks  old  and 
weighing  less  than  fifty  pounds  dressed,  is  void;  General  Ry.  etc.  Co.  v. 
Commonwealth,  118  Va.  304,  87  S.  E.  599,  foreign  corporation  engaged 
in  manufacturing  signals  for  railroads  outside  of  State  and  contracting 
to  equip  company  within  State  with  such  devices  was  liable  to  provi- 
sions of  code  regulating  foreign  corporations  transacting  business 
within  State;  Adkins  v.  Richmond,  98  Va.  101,  34  S.  E.  968,  969,  970, 
overruling  Virginia  city  ordinance  taxing  selling  of  sample  goods  of  non- 
resident principals  as  violating  U.  S.  Const.,  art.  I,  §  8 ;  Wall  v.  Nor- 
folk &  W.  R.  R.  Co.,  52  W.  Va.  496,  94  Am.  St.  Rep.  959,  44  S.  E.  299, 
exempting  from  attachment  freight-cars  carrying  freight  from  another 
State;  Loverin  &  Browne  Co.  v.  Travis,  135  Wis.  331,  115  N.  W.  832, 
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holding  soliciting  orders  or  making  contract  of  sale  of  goods  in  one 
State  for  delivery  to  purchasers  hy  shipments  from  another  State  is 
interstate  commerce;  dissenting  opinion  in  State  v.  Caldwell,  127  N.  C. 
527,  37  S.  E.  140,  majority  upholding  under  U.  S.  Const.,  art.  I,  §  8, 
North  Carolina  city  ordinance  taxing  selling  or  delivering  pictures  or 
frames  whether  ordered  or  not;  Leloup  v.  Mobile,  127  U.  S.  646,  32 
L.  Ed.  313,  8  Sup.  Ct.  1383,  holding  telegraphic  communications  com- 
merce; United  States  v.  Hopkins,  82  Fed.  537,  538,  holding  livestock 
shipped  from  various  States  to  stockyards  does  not  cease  to'  be  sub- 
ject to  interstate  commerce  on  arrival  at  stockyard ;  Culberson  v.  Ameri- 
can Trust  etc.  Co.,  107  Ala.  464,  19  South.  35,  holding  sale  in  Alabama 
of  abstract  forms  situated  in  Georgia,  followed  by  delivery  in  former 
State,  is  a  transaction  of  interstate  commerce;  Wagner  v.  Meakin,  92 
Fed.  83,  33  C.  C.  A.  677,  holding  soliciting  orders  in  Texas  for.  goods 
to  be  shipped  from  England  constitutes  foreign  commerce;  Emert  v. 
Missouri,  156  U.  S.  318,  39  L.  Ed.  436,  15  Sup.  Ct.  373  (affirming  103 
Mo.  245,  23  Am.  St  Rep.  876,  11  L.  B.  A.  220,  15  S.  W.  82),  holding 
license  tax  imposed  on  sewing-machine  agents  not  a  restriction  on 
interstate  commerce;  Gunn  v.  White  Sewing-Mach.  Co.,  57  Ark.  35,  37, 
38  Am.  St.  Rep.  226,  228,  18  L.  R.  A.  207,  208,  20  S.  W.  592,  593,  Coit 
V.  Sutton,  102  Mich.  327,  25  L.  R.  A.  820,  60  N.  W.  691,  and  Toledo 
Commercial  Co.  v.  Glen  Mfg.  Co.,  55  Ohio  St.  222,  45  N.  E.  198,  aU 
holding  statute  requiring  foreign  corporations  to  file  certificate  with 
Secretary  of  State,  as  prerequisite  to  transacting  business  in  State, 
not  applicable  to  foreign  corporation  whose  business  consists  in  sell- 
ing goods  through  traveling  agents;  State  v.  Scott,  98  Tenn.  258,  36 
L.  R.  A.  462,  39  S.  W.  2,  holding  act  imposing  tax  on  solicitors  for  pic- 
tures to  be  enlarged  outside  of  State  void;  Talbutt  v.  State,  39  Tex. 
Cr.  64,  44  S.  W.  1091,  holding  tax  on  occupation  of  canvassing  for 
sale  of  lightning-rods  for  nonresident  manufacturer,  tax  on  interstate 
commerce;  dissenting  opinion  in  O'Neil  v.  Vermont,  144  U.  S.  346, 
36  L.  Ed.  461,  12  Sup.  Ct.  702,  and  dissenting  opinion  in  State  v.  Moore- 
head,  42  S.  C.  222,  26  L.  R.  A.  590,  20  S.  E.  548,  both  arguendo. 

Distinguished  in  Racine  Iron  Co.  v.  McCommons,  111  Ga.  560,  36 
S.  E.  867,  869,  872,  upholding  Georgia  revenue  tax  on  traveling  soliciting 
agents  of  foreign  principals  filling  contracts  from  goods  in  bulk  by 
agent ;  Williams  v.  Fears,  110  Ga.  589,  35  S.  E.  700,  upholding  Georgia 
tax  on  person  hiring  laborers  for  service  out  of  State;  State  v.  Mont- 
gomery, 94  Me.  200,  47  Atl.  166,  holding  unconstitutional  Maine  Laws 
of  1898,  c.  298,  providing  for  peddlers'  licenses,  grantable  only  to 
United  States  citizens;  Pfeifer  &  Co.  v.  Israel,  161  N.  C.  411,  77  S.  E. 
422,  holding  notes  given  for  whisky  unlawfully^  sold  within  State  by 
agent  of  nonresident  seller  and  shipped  into  State  to  buyer,  are  not 
enforceable;    American  Harrow    Co.  v.    Shaffer,  68   Fed.  756,  holding 
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agent  who  receives  imported  goods  in  small  quantities  from  central 
depository  in  State  and  travels  about  State  selling  them  for  importer  is 
not  engaged  in  interstate  commerce;  Nelms  v.  Edinbnrgh  etc.  Mtg.  Co., 
92  Ala.  161,  9  South.  142,  holding  loan  of  money  by  foreign  corporation 
to  citizen  of  State  not  a  matter  of  interstate  commerce;  dissenting 
opinion  in  Gunn  v.  White  Sewing  Mach.  Co.,  57  Ark.  41,  44,  18  L.  B.  A. 
209,  210,  20  S.  W.  594,  595,  holding  statute  requiring  foreign  corpora- 
tions to  file  certificate  with  Secretary  of  State  as  prerequisite  to  doing 
business  in  State  not  applicable  to  foreign  corporation  selling  goods 
through  traveling  agents. 

What  constitutes  doing  business  in  State  by  foreign  corporation. 
Note,  2  Ann.  Oas.  309. 

State  taxation  of  business  of  taking  orders  for  foreign  goods  or 
'services  as  attempted  regulation  of  interstate  commerce.    Note, 
2  Ann.  Oas.  702. 

State  law  taxing  all  drmnmetB  not  representing  licensed  house,  within 
certain  State  district^  is  Toid. 

Approved  in  City  of  Sault  Ste.  Marie  v.  International  Transit  Co., 
234  U.  S.  341,  52  K  B.  A.  (N.  8.)  574,  58  L.  Ed.  1341,  34  Sup.  Ct.  826, 
city  ordinance  requiring  license  fee  for  operation  of  ferries  to  Canadian 
shore  is  invalid  as  applied  to  owners  of  ferry-boats  plying  from  Cana^ 
dian  shore;  Barrett  v.  City  of  New  York,  232  U.  S.  31,  68  L.  Ed.  490, 
34  Sup.  Ct.  203,  ordinance  of  New  York  City  requiring  expressmen  to 
be  licensed,  and  that  only  citizens  or  those  having  declared  intention 
to  become  citizens  may  be  licensed,  is  void  as  applied  to  interstate  com- 
merce; United  States  Fidelity  etc.  Co.  v.  Kentucky,  231  U.  S.  398,  58 
L.  Ed.  284,  34  Sup.  Ct.  122,  Kentucky  license  tax  imposed  on  persons- 
or  corporations  having  representatives  in  State  engaged  in  reporting 
upon  credit  of  persons  engaged  in  business  within  State  is  not  burden 
on  interstate  commerce  as  applied  to  nonresident  engaged  in  making 
list  of  guaranteed  attorneys  within  United  States;  Simpson  v.  Shepard, 
230  U.  S.  400,  Ann.  Oafl.  1916A,  18,  48  L.  E.  A.  (N.  S.)  1151,  57  L.  Ed. 
1541,  33  Sup.  Ct.  729,  in  absence  of  action  by  Congress,  State  may  es- 
tablish intrastate  rates  for  interstate  carriers,  although  relations  be- 
tween intrastate  and  interstate  rates  are  disturbed;  Crenshaw  v. 
Arkansas,  227  U.  S.  395,  396,  57  L.  Ed.  567,  33  Sup.  Ct.  294,  statute  im- 
posing license  tax  on  person  soliciting  orders  for  articles  to  be  shipped 
from  another  State  and  delivered  to  purchaser  by  manufacturer  is  void; 
Dozier  v.  Alabama,  218  U.  S.  128,  54  L.  Ed.  967,  30  Sup.  Ct.  649,  statute 
imposing  license  tax  for  soliciting  orders  for  enlargement  of  photo- 
graphs and  for  frames  on  persons  not  having  permanent  place  of  busi- 
ness within  State  and  not  keeping  stock  in  trade  is  void;  International 
Text-Book  Co.  v.  Pigg,  217  U.  S.  110,  18  Ann.  Oafl.  1103,  27  L.  B.  A. 
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(N.  S.)  493,  54  L.  Ed.  687,  30  Sup.  Ct.  481,  Kansas  law  requiring  cor- 
poration engaged  in  teaching  by  correspondence  from  another  State 
to  pay  license  fee  for  privilege  of  transacting  such  business  is  void; 
Ware  etc.  Co.  v.  Mobile  County,  209  U.  S.  412,  14  Ann.  Gas.  1031,  52 
L.  Ed.  859,  28  Sup.  Ct.  526,  State  tax  on  persons  engaged  in  buying 
and  selling  cotton  for  future  delivery  is  not  void  as  regulation  of  inter- 
state commerce;  Rearick  v.  Pennsylvania,  203  U.  S.  510,  51  L.  Ed.  297, 
27  Sup.  Ct.  159,  municipal  ordinance  requiring  license  fee  for  solicitfU 
tion  of  orders  for  delivering  goods  not  of  parties'  own  manufacture 
is  void  as  interference  with  interstate  commerce  against  agent  taking 
orders  for  firm  in  another  State,  and  making  deliveries  in  original 
packages;  Clark  v.  Atlantic  City,  180  Fed.  600,  holding  conviction  of 
plaintiff  for  failing  to  procure  license  to  sell  certain  articles  was  er- 
roneous as  interference  with  interstate  commerce;  Arkansas  Brokerage 
Co.  V.  Dunn,  173  Fed.  901,  85  L.  B.  A.  (N.  S.)  464,  97  C.  C.  A.  454, 
organization  of  mercantile  jobbers  located  in  same  city  into  brokerage 
company,  and  purchasing  from  manufacturers  and  jobbers  in  other 
States  through  such  company  instead  of  through  brokers  previously 
patronized,  was  not  violation  of  Sherman  Anti-trust  Act;  Ex  parte 
Hull,  153  Fed.  460,  461,  State  statute  imposing  license  tax  on  persons 
soliciting  orders  for  enlai^ment  of  photographs  or  for  picture  frames 
within  State,  but  exempting  persons  having  permanent  place  of  business 
within  State,  was  invalid  as  discrimination  in  restraint  of  interstate 
commerce;  Myers  v.  United  States,  140  Fed.  651,  Canadian  license  fee 
for  cutting  wood  manufactured  into  pulp  in  effect  an  imposition  of 
an  export  duty  on  pulp  wood  exported  to  United  States;  United  States 
V.  Thomas,  115  Fed.  209,  upholding  indirect  tax  on  memorandum  of 
sale  of  railway  stock  in  another  State,  under  section  25,  Schedule  A, 
Revenue  Act  of  1898;  Ex  parte  Deeds,  75  Ark.  545,  87  S.  W.  1031,  de- 
claring act  making  it  a  misdemeanor  for  any  person  except  resident 
merchants  to  peddle  without  a  license,  unconstitutional,  on  grounds  of 
discrimination;  Hughes  v.  City  of  Los  Angeles,  168  Cal.  765,  145  Pac. 
95,  occupation  tax  imposed  by  city  ordinance  upon  agents  of  insurance 
companies  is  invalid  under  provision  of  Constitution  that  tax  upon  re- 
ceipts from  business  within  State  shall  be  in  lieu  of  other  taxes ;  Lasley  v. 
District  of  Columbia,  14  App.  D.  C.  412,  act  requiring  dealers  in 
second-hand  personal  property  to  pay  license  tax  is  valid  as  municipal 
regulation  as  applied  to  dealer  in  second-hand  bicycles,  although  prin- 
cipal business  is  dealing  in  new  bicycles;  Beitzell  v.  District  of  Colum- 
bia, 21  App.  D.  C.  60,  person  soliciting  orders  for  New  York  brewery 
from  residents  in  this  district  is  not  within  act  requiring- license  tax  from 
brewer's  agent;  In  re  Hennick,  5  Mackey  (D.  C),  498,  act  imposing 
license  tax  upon  commercial  agents  selling  goods  for  nonresident  manu- 
facturers or  wholesale  dealers  is  void;  In  re  Kinyon,  9  Idaho,  646,  75 
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Pac.  269,  declaring  act  imposing  tax  on  solictors  unconstitutional  so 
far  as  affecting  authorized  solicitors  of  nonresident  merchants;  City  of 
Kinsley  v.  Dyerly,  70  Kan.  10,  19  L.  R.  A.  (N.  S.)  405*  98  Pac.  231, 
reversing  conviction  of  agent  of  nonresident  for  violation  of  ordinance 
requiring  license  tax;  State  v.  Western  Union  Tel.  Co.,  75  Kan.  638, 
90  Pac.  310,  holding  foreign  telegraph  company  engaged  in  interstate 
commerce  and  government  business  may  be  ousted  from  privilege  of 
eng^ng  in  nongovernmental  intrastate  business  for  failure  to  comply 
with  law  r^;ulating  foreign  corporations;  City  of  Newport  v.  Wagner, 
168  Ky.  648, 182  S.  W.  837,  plaintiff  manufacturing  soft  drinks  in  Ohio 
and  selling  them  in  Kentucky  upon  orders  from  dealers  through 
solicitors,  or  through  drivers  of  wagons  acting  as  solicitors,  were  sub- 
ject to  license  tax  imposed  by  State  upon  parties  doing  business  of 
wholesale  dealer  in  such  goods ;  Martin  v.  Commonwealth,  153  Ky.  787, 
45  L.  R.  A.  (N.  S.)  967,  156  S.  W.  871,  act  declaring  it  unlawful  to 
purchase  and  procure  intoxicating  liquor  for  another,  either  as  agent 
of  buyer  or  seller,  can  have  no  application  to  interstate  commerce; 
United  States  Fidelity  etc.  Co.  v.  Commonwealth,  139  Ky.  36,  Ann.  Gas. 
1912B,  333,  47  L.  R.  A.  (N.  S.)  648,  129  S.  W.  317,  license  tax  imposed 
on  corporation  having  representatives  in  State  to  report  upon  credit 
of  persons  engaged  in  business  within  State  as  applied  to  nonresident 
making  list  of  guaranteed  attorneys  within  United  States  is  valid; 
State  V.  Schofield,  136  La.  719,  67  South.  563,  holding  license  imposed 
on  agent  of  foreign  corporation  selling  articles  of  commerce  which  at 
time  of  sale  are  in  another  State  operates  as  restraint  on  interstate 
commerce,  and  is  void ;  People  v.  Smith,  147  Mich.  396,  110  N.  W.  1103, 
holding  defendant  soliciting  orders  for  spices  as  agent  of  foreign  cor- 
poration was  liable  for  violation  of  ordinance  requiring  peddlers  to  pay 
license  tax,  where  some  spices  were  kept  in  stock  and  foreign  corpora- 
tion had  applied  for  license  to  transact  business  on  same  footing  as 
domestic  corporation;  Jewel  Tea  Co.  v.  City  of  Carthage,  257  Mo.  388, 
165  S.  W.  744,  granting  injunction  to  restrain  enforcement  of  ordi- 
nance requiring  payment  of  license  fee  by  agent  of  nonresident  solicit- 
ing orders  for  merchandise;  State  v.  Looney,  214  Mo.  221,  29  L.  R.  A. 
(N.  S.)  412,  97  S.  W.  935,  where  agent  of  foreign  corporation  takes 
orders  for  unframed  crayon  portraits. to  be  made  at  corporation's  place 
of  business  and  for  frames,  transaction  as  to  portraits  is  interstate 
commerce  and  license  for  peddling  cannot  be  required,  but  transaction 
as  to  frames  is  not  interstate  commerce;  Mergenthaler  Linotyx)e  Co.  v. 
Hays,  182  Mo.  App.  128,  168  S.  W.  243,  where  traveling  salesman  of 
foreign  corporation  having  no  ofiice  within  State  negotiated  lease  of 
linotype  machine  with  option  to  purchase,  corporation  was  not  subject 
to  statute  requiring  foreign  corporation  transacting  business  within 
State  to  obtain  license;  Ex  parte  Stoddard,  35  Nev.  507,  508,  131  Pac. 
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134,  act  requiring  itinerant  merchant  or  peddler  to  offer  goods  for  sale 
without  license,  defining  such  merchant  as ,  one  having  no  permanent 
place  of  business  within  State,  is  void;  People  v.  Reardon,  184  N.  Y. 
456,  112  Am.  St.  Rep.  645,  77  N.  E.  978,  sustaining  act  imposing  tax  on 
transfers  of  stock  in  domestic  and  foreign  corporations;  Wrought  Iron 
Range  Co.  v.  Campen,  135  N.  C.  512,  519,  526,  47  S.  E.  660,  663,  665, 
declaring  act  imposing  license  on  every  person  peddling  stoves  void 
as  to  sales  by  sample,  goods  shipped  into  State  and  delivered  in  original 
packages;  Baxter  v.  Thomas,  4  Okl.  610,  612,  46  Pac.  481,  declaring 
city  ordinance  imposing  occupation  tax  upon  all  persons  selling  or  offer- 
ing for  sale  goods  unconstitutional  as  to  solicitor  of  nonresident  firm; 
Spaulding  v.  McNary,  64  Or.  497,  130  Pac.  393,  granting  injunction  to 
restrain  enforcement  of  act  requiring  license  from  peddlers  against 
agents  of  foreign  corporation  soliciting  orders  for  carriages  manufac- 
tured in  Iowa  and  delivered  to  purchasers  through  other  agents;  State 
v.  Trotman,  142  N.  C.  664,  55  S.  E.  600,  agent  of  nonresident  was  not 
liable  for  selling  or  offering  to  sell  patent  medicines  and  drugs  with- 
out having  obtained  license,  as  required  by  State  statute;  State  v. 
Bayer,  34  Utah,  268,  19  L.  R.  A.  (N.  S.)  297,  97  Pac.  132,  act  requiring 
license  for  canvassing  or  selling  by  sample  goods  produced  outside  of 
State  and  shipped  into  State  is  void;  State  v.  Glasby,  50  Wash.  600, 
21  L.  R.  A.  (N.  S.)  797,  97  Pac.  735,  agent  of  nonresident  soliciting 
orders  to  be  filled  by  shipment  of  goods  into  State  by  employer  is  not 
subject  to  ordinance  requiring  payment  of  license  fee;  Bacon  v.  Locke, 
42  Wash.  217,  83  Pac.  722,  declaring  act  unconstitutional  providing 
that  every  person  who,  after  shipment  to  State,  sells  by  sample  cer- 
tain articles  shall  pay  license  fee;  Pennywitt  v.  Blue,  73  W.  Va.  720, 
81  S.  E.  400,  noni:iBsident  and  merchandise  broker  representing  and 
maintaining  office  and  keeping  samples,  but  no  goods  for  sale,  is  not 
subject  to  license  tax;  dissenting  opinion  in  Standard  Oil  Co.  v.  United 
States,  221  U.  S.  95,  Ann.  Gas.  1912D,  734,  34  L.  R.  A.  (N.  S.)  834, 
55  L.  Ed.  659,  31  Sup.  Ct.  502,  majority  holding  combination  of  stocks 
of  various  corporations  trading  in  petroleum  products  in  hands  of  a 
holding  company  violated  Anti-trust  Act  of  1890,  and  dissolving  holding 
company;  dissenting  opinion  in  In  re  Wilson,  8  Mackey  (D.  C),  366,  371, 
12  L.  R.  A.  624,  majority  holding  person  selling  small  wares  from  house 
to  house  and  delivering  them  at  time  of  sale  is  liable  to  pay  license  tax  re- 
quired of  peddlers ;  dissenting  opinion  in  Pf eif  er  &  Co.  v.  Israel,  161 N.  C. 
419,  425,  77  S.  E.  421,  425,  428,  majority  holding  that  notes  given  for 
whisky  unlawfully  sold  within  State  by  agent  of  nonresident  seller  and 
shipped  into  State  to  buyer  are  not  enforceable ;  Corson  v.  Maryland,  120 
U.  S.  505,  506,  30  L.  Ed.  700,  701,  7  Sup.  Ct.  655,  Asher  v.  Texas,  128  U.  S. 
131,  82  L.  Ed.  369,  9  Sup.  Ct.  2,  In  re  Tinsman,  95  Fed.  649,  Stoutcn- 
burgh  V.  Hennick,  129  U.  S.  148,  32  L.  Ed.  639,  9  Sup.  Ct.  257,  Tax  Col- 
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lector  V.  Ray,  50  La.  Ann.  579,  23  South.  906,  Overton  v.  Vicksbuig, 
70  Miss.  559,  13  South.  227,  Clements  v.  Casper,  4  Wyo.  497,  498,  35 
Pac.  473,  Hurford  v.  State,  91  Tenn.  673,  20  S.  W.  201,  and  Brennan 
V.  Titusville,  153  U.  S.  304,  305,  38  L.  Ed.  724,  14  Sup.  Ct.  833,  all  fol- 
lowing rule;  Ex  parte  Stockton,  33  Fed.  99,  In  re  Kimmel,  41  Fed.  777, 
In  re  Houston,  47  Fed.  540,  541,  542, 14  L.  R.  A.  719,  720,  In  re  Mitchell, 
62  Fed.  576,  Bloomington  v.  Bourland,  137  111.  536,  31  Am.  St.  Rep.  382, 
27  N.  E.  693,  McLaughlin  v.  South  Bend,  126  Ind.  472,  10  L.  R.  A.  358, 
26  N.  E.  185,  Fort  Scott  v.  Pelton,  39  Kan.  766,  18  Pac.  955,  Simmons 
Hardware  Co.  v.  SherifE,  39  La.  Ann.  850,  2  South.  593,  State  v.  Rankin, 
11  S.  D.  148,  76  N.  W.  300,  Ex  parte  Rosenblatt,  19  Nev.  441,  3  Am. 
St.  Rep.  901,  14  Pac.  299,  and  State  v.  Bracco,  103  N.  C.  350,  9  S.  E. 
404,  where  statutes  imposing  license  tax  on  ''drummers"  were  held  void; 
Leloup  V.  Mobile,  127  U.  S.  648,  32  L.  Ed.  314,  8  Sup.  Ct.  1384,  holding 
general  license  tax  on  telegraph  company  affects  its  entire  business,  and 
is  unconstitutional;  Leisy  v.  Hardin,  135  U.  S.  120,  34  L.  Ed.  136,  10 
Sup.  Ct.  688,  holding  statute  prohibiting  sale  of  intoxicating  liquors 
void  as  to  importer  selling  in  original  package  (but  see  dissenting  opin- 
ion in  135  U.  S.  152,  34  L.  Ed.  147,  10  Sup.  Ct.  699) ;  McCall  v.  Cali- 
fornia, 136  U.  S.  109,  34  L.  Ed.  393, 10  Sup.  Ct.  882,  holding  act  imposing 
license  tax  on  agent  engaged  in  soliciting  business  for  foreign  rail- 
road void;  W.  A.  Vandercook  Co.  v.  Vance,  80  Fed.  788,  holding  statute 
forbidding  sale  of  imported  intoxicating  liquors  void;  In  re  Sanders, 
52  Fed.  805,  18  L.  R.  A.  551,  holding  statute  requiring  vendors  of 
seeds  to  mark  on  packages  date  when  seeds  were  grown  invalid  as  to 
seeds  imported  and  sold  in  original  package;  Emmons  v.  Lewistown, 
132  111.  382,  385,  22  Am.  St.  Rep.  542,  544,  8  L.  R.  A.  329,  24  N.  E.  59,  60, 
Hofschulte  V.  Doe,  78  Fed.  438,  In  re  White,  43  Fed.  914,  11  L.  R.  A. 
285,  and  In  re  Nichols,  48  Fed.  165,  166,  all  holding  ordinance  requiring 
license  from  all  persons  soliciting  orders  for  goods  void  as  to  book  agent 
soliciting  for  dealer  resident  of  another  State ;  In  re  Spain,  47  Fed.  210, 
holding  statute  imposing  license  tax  on  peddlers  not  applicable  to 
agents  representing  nonresident  dealers  making  house-to-house  canvass 
and  selling  goods  by  sample;  American  Fertilizing  Co.  v.  Board  of 
Agriculture,  43  Fed.  612,  11  L.  R.  A.  182,  and  Louisiana  v.  Lagarde,  60 
Fed^JL91,  holding  statute  requiring  dealers  in  fertilizers  to  do  certain 
acts  invalid  as  to  agents  representing  nonresident  dealers;  In  re  Minor, 
69  Fed.  235,  holding  statute  imposing  license  tax  on  vendors  of  cigar- 
ettes invalid  as  to  importers  selling  in  original  package;  Ex  parte 
Hough,  69  Fed.  331,  holding  statute  requiring  all  persons  engaged  in 
selling  pianos  to  pay  license  tax  invalid  as  to  agents  selling  for  non- 
resident dealers;  Ex  parte  Loeb,  72  Fed.  659,  where  statute  forbidding 
the  soliciting  of  orders  for  outside  liquor  dealers  was  held  void;  State 
V.  Agee,  83  Ala.  112,  3  South.  857,  applying  principle  to  itinerant  agent 
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for  fruit  trees;  Ex  parte  Murray,  93  Ala.  79,  8  South.  868,  holding 
agent  going  from  house  to  house  and  selling  by  sample  not  subject  to 
peddlers'  license  tax;  In  re  Rozelle,  57  Fed.  156,  and  Stratford  v.  City 
Council  of  Montgomery,  110  Ala.  626,  627,  628,  20  South.  129,  holding 
statute  imposing  license  tax  on  brokers  invalid  as  to  brokers  represent- 
ing nonresident  principals;  State  v.  Deschamp,  53  Ark.  493,  14  S.  W. 
653,  where  act  prohibiting  sale  of  wine  in  certain  districts,  except  as 
to  local  manufacturers,  was  held  discriminatory  and  invalid;  Ames  v. 
People,  25  Colo.  511,  55  Pac.  726,  and  Wrought-Iron  Range  Co.  v.  John- 
son, 84  Ga.  758,  8  L.  R.  A.  275,  11  S.  E.  234,  both  holding  itinerate 
agent  selling  stoves  for  nonresident  manufacturer  not  subject  to  license 
law  on  peddlers;  Commonwealth  v.  Pearl  Laundry  Co.,  105  Ky.  259,  49 
S.  W.  28,  holding  solicitors  for  foreign  laundry  company  not  subject  to 
local  license  imposed  on  persons  engaged  in  laundry  business;  People  v. 
Hawkins,  157  N.  Y.  16,  68  Am.  St.  Rep.  747,  42  L.  R.  A.  497,  51  N.  E. 
261,  holding  invalid,  statute  requiring  all  convict-made  goods  exposed 
for  sale  to  be  labeled  "Convict  made";  Mearshon  v.  Pottsville  Lumber 
Co.,  187  Pa.  St.  16,  67  Am.  St.  Rep.  561,  40  Atl.  1020,  holding  corpora- 
tion of  one  State  may  send  its  agents  into  another,  to  solicit  orders 
for  goods,  or' contract  for  sale  thereof,  without  being  embarrassed  by 
State  requirements  as  to  taking  out  licenses;  State  y.  Scott,  98  Tenn. 
261,  36  L.  R.  A.  463,  39  S.  W.  2,  holding  void,  statute  imposing  privilege 
tax  on  nonresident  solicitors  for  pictures  to  be  enlarged  outside  of 
State ;  Bateman  v.  Western  Star  Mill  Co.,  1  Tex.  Civ.  App.  92,  20  S.  W. 
932,  and  Miller  v.  Goodman,  91  Tex.  43, '40  S.  W.  719,  holding  statute 
invalid  requiring  foreign  corporations  desiring  to  transact  business  in 
State  to  file  with  Secretary  of  State  copy  of  articles  of  incorporation; 
Woessner  v.  Cottam  &  Co.,  19  Tex.  Civ.  App.  615,  47  S.  W.  680,  holding 
act  invalid  which  imposed  franchise  tax  on  nonresident  corporations, 
whose  business  consists  in  selling  goods  in  State,  on  orders  sent  by  mail 
or  taken  by  drummers ;  dissenting  opinion  in  Ficklen  v.  Shelby  Co.  Tax- 
ing District,  145  U.  S.  25,  27,  28,  36  L.  Ed.  607,  608,  609,  12  Sup.  Ct. 
813,  81^,  majority  upholding  statute  imposing  tax  on  factors  and 
brokers  though  brokers  engaged  in  transacting  business  for  nonresi- 
dents exclusively ;  dissenting  opinion  in  New  York  v.  Roberts,  171  U.  S. 
678,  43  L.  Ed.  331,  19  Sup.  Ct.  75,  majority  upholding  statute  providing 
for  taxation  of  all  corporations  transacting  business  in  State;  Mercan- 
tile Trust  So.  V.  Texas  etc.  Ry.  Co.,  51  Fed.  532,  533 ,  Hamblet  v.  Asbury 
Park,  61  N.  J.  L.  503,  39  Atl.  1022,  and  Memphis  v.  Carrington,  91  Tenn. 
514,  19  S.  W.  674,  all  arguendo. 

Distinguished  in  Standard  Oil  Co.  v.  Tennessee,  217  U.  S.  421,  54 
L.  Ed.  821,  30  Sup.  Ct.  543,  Tennessee  statute  prohibiting  arrangements 
within  State  for  lessening  competition  is  not  void  as  regulation  of  inter- 
state commerce  as  to  sales  made  by  persons  without  State  to  persons 


120  U.  S.  489-^02        NOTES  ON  U.  S.  REPORTS.  846 

within  State ;  New  York  v.  Reardon,  204  U.  S.  160,  9  Ann.  Oas.  736,  61 
L.  Ed.  422,  27  Sup.  Ct.  188,  tax  of  two  cents  per  share  on  transfers  of 
stock  made  within  State  by  tax  law  of  New  York  of  1905  is  not  inter- 
ference with  interstate  commerce,  because  property  without  State  is 
affected;  Ex  parte  Martin,  180  Fed.  214,  resident  of  Iowa  arrested  for 
violating  Oregon  law  regulating  peddlers  was  not  entitled  to  writ  of 
habeas  corpus  issued  out  of  Federal  court  in  first  instance,  but  must 
first  resort  to  State  court  for  relief,  then  to  Federal  Supreme  Court  for 
review  on  writ  of  error;  Crenshaw  v.  State,  95  Ark.  470,  130  S.  W.  571, 
holding  traveling  salesmen  taking  orders  from  foreign  manufacturer  of 
ranges  and  deliverymen  were  "peddlers"  within  State  statute  requir- 
ing license  for  peddling;  In  re  Wilson,  8  Mackey  (D.  C),  353,  355,  12 
L.  E.  A.  624,  person  selling  small  wares  from  house  to  house  and  deliv- 
ering them  at  time  of  sale  is  liable  to  pay  license  tax  required  of  ped- 
dlers; International  Harvester  Co.  v.  Commonwealth,  147  Ky.  670,  145 
S.  W.  399,  question  whether  foreign  corporation  was  engaged  in  inter- 
state commerce  should  not  be  determined  on  motion  to  quash  service 
of  summons  upon  corporation  under  indictment  for  violation  of  State 
anti-trust  law,  where  indictment  does  not  show  that  actions  complained 
of  were  interstate  conmierce;  Hart  v.  State,  87  Miss.  179,  39  South.  525, 
sustaining  conviction,  under  Prohibition  Act  of  Louisiana,  liquor  mer- 
chant taking  orders  in  Mississippi,  collecting  purchase  price  and  sub- 
sequently delivering  goods  by  express ;  Oilure  Mfg.  Co.  v.  Pidduck-Ross 
Co.,  38  Wash.  142,  143,  80  Pac.  277,  278,  sustaining  act  requiring  every 
person  selling  goods  by  trading  stamps  to  pay  license  fee;  In  re  Ldp- 
schitz,  14  N.  D.  626,  95  N.  W.  159,  holding  act  levying  tax  upon  ped- 
dlers having  goods  with  them  was  valid,  as  goods  had  become ,  mingled 
with  property  of  State;  Pullman's  Palace  Car  Co.  v.  Pennsylvania,  141 
U.  S.  25,  35  L.  Ed.  617,  11  Sup.  Ct.  879,  upholding  statute  providing 
for  taxation  of  property  of  sleeping-car  companies;  Ficklen  v.  Shelby 
Taxing  District,  245  U.  S.  19,  36  L.  Ed.  606,  12  Sup.  Ct.  811,  where 
statute  imposing  tax  upon  factors  and  brokers  was  held  valid,  although 
brokers  were  engaged  in  transacting  business  for  nonresidents  exclu- 
sively ;  New  York  v.  Roberts,  171  U.  S.  662,  43  L.  Edl  825,  19  Sup.  Ct. 
60,  affirming  validity  of  statute  providing  for  taxation  of  all  corpora- 
tions transacting  business  in  State;  Hynes  v.  Briggs,  41  Fed.  470,  af- 
firming validity  of  statute  taxing  stove-range  agents;  Southern  etc.  Oil 
Co.  V.  Wemple,  44  Fed.  27,  holding  corporation  which  maintains  place 
of  business  in  State  is  liable  to  State  law  imposing  tax  on  its  franchise 
or  business;  Ex  parte  Brown,  48  Fed.  440,  441,  442,  443,  holding  valid, 
statute  requiring  merchants  to  pay  as  license  tax  percentage  on  all 
purchases  made;  American  Harrow  Co.  v.  Shaffer,  68  Fed.  755,  aflBrm- 
ing  validity  of  statute  imposing  license  tax  on  persons  engaged  in  sell- 
ing manufacturing  implements;  Oliver  Finney  Grocery  Co.  v.  Speed, 


847  ROBBINS  v.  SHELBY  CO.  TAX.  DIST.    120  U.  S.  489-^02 

87  Fed.  414,  415,  holding  "privilege  tax"  imposed  on  all  merchants 
not  an  interference  with  interstate  commerce;  Walton  y.  Augusta,  104 
Ga.  760,  30  S.  E.  965,  holding  persons  engaged  on  their  own  account 
in  a  "commercial  street-brokerage  business,''  in  which  they  take  orders 
for  goods  to  be  filled  by  nonresident  dealers,  liable  to  municipal  tax 
on  such  business;  State  v.  Montgomery,  92  Me.  440,  43  Atl.  16,  holding 
statute  imposing  license  tax  on  peddlers  not  a  restriction  on  interstate 
commerce ;  State  v.  French,  109  N.  C.  725,  26  Am.  St.  Rep.  591,  14  S.  E. 
384,  and  State  v.  Gorhain,  115  N.  C.  727,  44  Am.  St.  Rep.  496,  25 
L.  R.  A.  812,  20  S.  E.  181,  both  affirming  right  of  State  to  tax  avoca- 
tions though  goods  dealt  in  be  manufactured  in  another  State;  Rother- 
mel  V.  Meyerle,  136  Pa.  St.  266,  9  L.  R.  A.  369,  20  Atl.  588,  holding 
State  may  make  such  regulations  as  it  pleases  with  respect  to  strictly 
internal  commerce;  State  v.  Richards,  32  W.  Va.  353,  355,  356,  8 
L.  R.  A.  708,  709,  9  S.  E.  247,  248,  where  statute  requiring  traveling 
agents  for  lightning  rods,  sewing-machines  or  musical  instruments  to 
obtain  license,  was  held  valid;  dissenting  opinion  in  Stoutenburgh  v. 
Hennick,  129  U.  S.  150,  32  L.  Ed.  639,  9  Sup.  Ct.  258,  majority  following 
rule. 

State  statutes  imposing  license  tax  on  peddlers  and  drummers  have 
been  held  not  to  be  unconstitutional.    Note,  8  Am.  St.  Rep.  903. 

Peddlers  and  drummers  as  related  to  interstate  oommerce.  Note, 
14  L.  R.  A.  98. 

License  or  occupation  tax  on  hawkers,  peddlers  and  persons  solicit- 
ing orders  by  sample  or  otherwise,  as  violating  the  commerce 
clause.    Note,  19  L.  R.  A.  (N.  S.)  304. 

Oobds  are  not  robject  of  interstate  commerce  after  they  have  become 
mingled  with  other  goods  in  State. 

Approved  in  Bowmen  v.  Chicago  etc.  Ry.  Co.,  125  U.  S.  508,  31  L.  Ed. 
715,  8  Sup.  Ct.  1066,  as  to  time  when  State  regulations  may  act  upon 
imported  goods;  Wrought  Iron  Range  Co.  v.  Campen,  135  N.  C.  527, 
531,  47  S.  E.  665,  667,  holding  goods  brought  into  State  and  incorpo- 
rated with  general  property  thereof  fit  subject  of  State  taxation. 

Uniform  license  tax  imposed  on  nonresident  peddleiB  is  valid. 
Approved  in  Emert  v.  Missouri,  156  U.  S.  319,  39  L.  Ed.  437,  15  Sup. 
Ct.  374  (affirming  103  Mo.  249,  23  Am.  St.  Rep.  879,  11  L.  R.  A.  221, 
15  S.  *W.  83),  holding  peddler  selling  goods  made  in  another  State  must 
procure  license  required  by  law;  Saulsbury  v.  State,  43  Tex.  Cr.  93,  96 
Am.  St.  Rep.  837,  63  S.  W.  569,  holding  under  Tex.  Penal  Code,  art.  112, 
agent  of  nonresident  buggy  manufacturer  liable  for  peddling  withont 
license. 
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Imposition  of  license    tax  or   fee  on    foreign   corporation.    Note, 

3  Ann.  Ga£.  633. 
Taxation  of  corporate  franchises.    Note,  57  L.  B.  A.  79. 

Corporate  taxation  and  the  commerce  clause.    Note,  60  L.  R.  A. 
682,  690,  691,  693. 

Miscellaneous.  Cited  in  Fairbank  v.  United  States,  181  U.  S.  298,  45 
L.  Ed.  869,  21  Sup.  Ct.  654,  denying  stamp  tax  on  foreign  bill  of  lading 
•  as  tax  on  exports  under  U.  S.  Const.,  art.  I,  §  9 ;  Central  R.  R.  Co.  v. 
Elizabeth,  70  N.  J.  L.  581,  57  Atl.  406,  on  question  of  prosecutor's  right 
to  litigate  the  validity  of  an  ordinance;  Wade  v.  Kimberley,  5  Ohio 
G.  G.  44,  as  instance  where  act  void  under  some  conditions  may  be  held 
valid  under  different. 

120  XT.  8.  502-506,  SO  L.  Ed.  699,  7  Sup.  Ot  655,  00B80K  Y.  MABTLAND. 

State  law  requiring  uonresldentB  to  pay  license  tax  before  taking  ordexs 
for  goods  is  void. 

Approved  in  Lowiy  v.  Tile,  Mantel  &  Grate  Assn.,  106  Fed.  43,  hold- 
ing invalid  California  association  organized  to  monopolize  tile  trade, 
requiring  members  to  pay  entrance  fee  and  annual  dues ;  State  v.  Zophy, 
14  S.  D.  125,  86  Am.  St.  Rep.  745,  84  N.  W.  393,  holding. void  under 
U.S.  Const.,  art.  I,  §  8,  S.  D.  Laws  1897,  c.  72,  subjecting  foreign  whole- 
sale liquor  dealers  to  annual  tax;  Atlas  Powder  Co.  v.  Goodloe,  131 
Tenn.  506,  175  S.  W.  551,  act  imposing  tax  on  foreign  corporation 
transacting  business  within  State,  measured  by  capital  stock,  is  not  in- 
valid when  applied  to  corporation  manufacturing  powder  for  sale  in 
interstate  commerce  and  maintaining  factory  and  supply  warehouses 
within  State;  Talbutt  v.  State,  39  Tex.  Cr.  65,  44  S.  W.  1091,  holding 
unconstitutional  Texas  tax  on  lightning-rod  canvassers  where  applied  to 
agents  of  nonresident  manufacturers;  State  v.  Glasby,  50  Wash.  603, 
21  L.  R.  A.  (N.  S.)  797,  97  Pac.  736,  agent  of  nonresident  soliciting 
orders  for  goods  to  be  shipped  into  State  is  not  subject  to  ordinance 
requiring  license  fee  from  peddlers;  Ex  parte  Hough,  69.  Fed.  331, 
where  statute  requiring  license  fee  from  vendors  of  pianos  was  held 
invalid  as  to  agents  representing  nonresident  dealers  and  selling  by 
sample;  In  re  Tinsman,  95  Fed.  650,  construing  municipal  ordinance; 
State  V.  Agee,  83  Ala.  112  (see  3  South.  857),  holding  statute  imposing 
license  tax  on  itinerant  vendor  of  fruit  trees  invalid;  Fort  Scott  v. 
Pelton,  39  Kan.  766,  18  Pac.  955,  and  State  v.  Bracco,  103  N.  C.  350, 
9  S.  E.  404,  holding  law  imposing  license  tax  on  drummers  void;  Tal- 
butt V.  State,  39  Tex.  Cr.  64,  44  S.  W.  1091,  holding  tax  on  occupa- 
tion of  canvassing  for  sale  of  lightning-rods  made  by  foreign  manu- 
facturer void;  United  States  v.  Addyston  Pipe  etc.  Co.,  85  Fed.  295, 
29  C.  C.  A.  141,  in  construing  anti-trust  laws;  State  v.  Indiana  etc. 
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Min.  Co.,  120  Tnd.  579  (see  22  N.  E.  779),  in  collection  of  authorities 
as  to  what  constitutes  interstate  commerce. 

Distinguished  in  In  re  Wilson,  8  Mackey  (D.  C),  353,  355, 12  L.  B.  A. 
624,  act  levying  tax  upon  person  selling  small  wares  from  house  to  house 
iand  delivering  them  at  time  of  sale  is  valid ;  Racine  Iron  Co.  v.  McCom- 
'  mons,  111  Ga.  540,  36  S.  E.  867,  upholding  Georgia  revenue  tax  on 
foreign  principal's  agent  who  received  goods  in  bulk  and  filled  orders 
therefrom ;  In  re  Lipschitz,  14  N.  D.  626,  95  N.  W.  159,  holding  act  levy- 
ing tax  upon  peddlers  having  goods  with  them  was  valid;  State  v.  Mont- 
gomery, 92  Me.  440,  43  Atl.  16,  holding  a  license  tax  on  peddlers  valid. 

Constitutionality  of  State  regulation  of  interstate  commerce.  Note, 
27  Am.  St.  Bep.  562,  563. 

State  taxation  of  business  of  taking  orders  for  foreign  goods  or  ser- 
vices as  attempted  regulation  of  interstate  commerce.  Note,  2 
Aim.  Oas.  702. 

Imposition  of  license  tax  or  fee  on  foreign  corporation.  Note,  S 
Ann.  OsA.  633. 

Peddlers  and  drummers  as  related  to  interstate  commerce.  Note, 
14  L.  B.  A.  98. 

Corporate  taxation  and  the  commerce  clause.  Note,  60  L.  B.  A. 
692. 

120  XT.  8.  506-610,  30  L.  Ed.  707,  7  Sop.  Ot.  648,  8CHUI£B  Y.  ISRAEL. 

Garnishee  bank  may  defend  on  ground  tliat  depositor  \a  Indebted  to  It 
on  note  not  yet  due. 

Approved  in  Georgia  Seed  Co.  v.  Talmadge,  96  Ga.  257,  22  S.  E.  1002, 
following  rule;  Hayden  v.  Citizens'  Nat.  Bank,  120  Md.  166,  Ann.  Gas. 
1915A,  686,  46  L.  B.  A.  (N.  S.)  1059,  87  Atl.  673,  bank  holding  unma- 
tured notes  of  corporation  when  it  goes  into  receiver's  hands  may  set 
off  notes  against  corporation's  deposit  in  bank;  Armitage  Herchel  Co. 
V.  Jacob  Bamett  Amusement  Co.,  109  Minn.  471,  134  Am.  St.  Bep.  788, 
18  Ann.  Gas.  212,  27  L.  B.  A.  (N.  S.)  811, 124  N.  W.  224,  garnishee  bank 
may  set  off  unmatured  notes  against  insolvent  depositor. 

Denied  in  Her  v.  National  Bank,  69  Mo.  App.  68. 

Bank's  lien  or  setoff  against  deposit  for  debt  of  depositor  not  yet 
due.    Note,  Ann.  Gas.  1915A,  689. 

Right  of  garnishee  to  setoff  as  applicable  to  claims  maturing  after 
service  of  garnishment.    Note,  18  Ann.  Gas.  214. 

Bank's  right  to  set  off  unmatured  claim  against  insolvent's  de* 
posit.    Note,  15  L.  B.  A.  710. 

Bight  of  bank  to  set  off  unmatured  claim  against  deiK>sit.    Notci« 
27  L.  B.  A.  (N.  S.)  813. 
Xm— 54 
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Garnishee  may  avail  himself  of  any  legal  or  equitable  defense  livhlch 
he  would  have  against  debtor. 

'  Approved  in  Field  v.  Sammis,  12  N.  M.  47,  73  Pac.  620,  following 
!rule;  Wilhelmsens'Dampskibaktiesselskab  v.  Canadian  Venezuelan  Ore 
Co.,  224  Fed.  886, 140  C.  C.  A.  303,  garnishee  under  foreign  attachment 
in  admiralty  may  set  ofE  claim  in  his  favor  against  respondent,  though 
it  is  not  one  cognizable  in  admiralty;  Frees  v.  John  Shields  Const.  Co., 
145  Fed.  1020,  staying  Federal  court  proceedings  to  offset  deposit 
against  note  until  receiver's  action  on  note  in  State  court  is  settled; 
Harrison  v.  Remington  Paper  Co.,  140  Fed.  394,  5  Ann.  Gas.  314,  3 
L.  R.  A.  (N.  S.)  954,  72  C.  C.  A.  405,  holding  in  action  upon  stockhold- 
ers' statutory  liability  corporation's  notes,  though  merged  in  judgment, 
tetill  competent  evidence  of  debt  represented ;  Fidelity  Trust  Co.  v.  New 
York  Finance  Co.,  125  Fed.  279,  60  C.  C.  A.  189,  allowing  garnishee  trus- 
tee to  show  judgment  to  subject  trust  property  to  payment  of  judgment 
obtained  by  collusion;  Daugherty  v.  Bogy,  104  Fed.  944,  44  C.  C.  A.  266, 
holding  defendant  can  set  ofE  against  judgment  creditor  of  mutual 
debtor  note  of  debtor  to  defendant;  John  M.  C.  Marble  Co.  v.  Mer- 
chants' Nat.  Bank,  15  Cal.  App.  351,  115  Pac.  61,  plaintifE  in  garnish- 
ment can  enforce  no  rights  against  garnishee  which  debtor  could  not 
enforce;  Jump  v.  Leon,  192  Mass.  515,  116  Am.  St.  Rep.  265,  78  N.  E. 
533,  in  action  on  certain  notes  for  benefit  of  decedent's  estate  not  de- 
clared insolvent,  fact  of  insolvency  could  not  be  shown  by  defendant 
for  purpose  of  sustaining  equitable  setoff;  Stem,  Jr.,  &  Bros.  Co.  v. 
Wing,  135  Mich.  332,  97  N.  W.  792,  declaring  order  granting  claimant 
leave  to  intervene  immaterial  where  garnishee  defendant  pleaded  same 
defense  urged  by  claimant,  and  cause  determined  upon  undisputed  facts; 
Field  V.  Sariimis,  12  N.  M.  47,  73  Pac.  620,  holding  third  party  may  inter- 
vene in  garnishment  proceeding  arising  under  execution  and  set  up  l^al 
or  equitable  rights  in  funds  sought  to  be  recovered;  Frank  v.  Mercan- 
tile Nat.  Bank,  182  N.  Y.  268,  108  Am.  St.  Rep.  805,  74  N.  E.  842,  hold- 
ing debtor  may  set  ofE  claims  acquired  after  bankrupt's  insolvency,  but 
before  assumption  of  liability  upon  which  sued ;  Neely  v.  National  Bank, 
25  Tex.  Civ.  517,  61  S.  W.  561,  allowing  bank  holding  notes  of  insolvent 
depositor  to  set  off  amount  against  garnishment  served  before  maturity 
of  notes;  Lockett  v.  Rumbaugh,  45  Fed.  28,  holding  trustee  may  show 
fund  attached  in  his  hands  was  not  subject  to  debts  of  principal  debtor ; 
North  Chicago  Rolling-Mill  Co.  v.  St.  Louis  Ore  etc.  Co.,  152  U.  S.  616, 
38  L.  Ed.  572,  14  Sup.  Ct.  716,  and  St.  Paul  etc.  Trust  Co.  v.  Leek,  57 
Minn.  92,  47  Am.  St.  Rep.  578,  58  N.  W.  826,  holding  insolvency  of  party 
ag:ainst  whom  setoff  is  claimed  affords  sufficient  ground  for  application 
of  doctrine  of  equitable  setoff;  Thomas  v.  Exchange  Bank,  99  Iowa,  208, 
85  L.  R.  A.  380,  68  N.  W.  781,  Nashville  Trust  Co.  v.  Bank,  91  Tenn. 
353,  15  L.  R.  A.  716, 18  S.  W.  826,  and  Salladin  v.  Mitchell,  42  Neb.  863, 
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61  N.  W.  128,  holding  defendant,  in  action  by  assignee  to  recover  money 
due  an  insolvent  corporation,  may  set  off,  against  amotmt  owing  by  him 
to  such  corporation,  an  indebtedness  of  latter  to  him. 
>  Distinguished  in  In  re  Meyer,  106  Fed.  831,  refusing  consignor  set-off 
unmatured  notes  given  to  consignee  where  latter  made  advances  on 
goods  now  held  by  assignees;  Donohoe-Kelly  Banking  Co.  v.  Southern 
Pacific  Co.,  138  Cal.  186,  94  Am.  St.  Bep.  30,  71  Pac.  94,  holding  bank 
€heck  for  part  of  deposit  not  equitable  assignment  and  postponed  to 
attachment  on  fund. 

Judgment  In  one  court  Is  bar  to  suit  on  same  cause  pending  In  another 
court 

Approved  in  City  of  Harper  v.  Daniels,  211  Fed.  61, 129  C.  C.  A.  242, 
holding  suit  to  revive  judgment  was  barred  by  statute  of  limitations, 
and  no  recovery  could  be  had  on  city  warrants  merged  in  judgment; 
Brown  v.  Fletcher,  182  Fed.  968,  106  C.  C.  A.  426,  judgment  holding 
foreign  decree  sued  on  void  as  against  defendants  for  want  of  jurisdic- 
tion is  not  bar  to  subsequent  suit;  Frost  v.  Thompson,  219  Mass.  367, 
106  N.  E.  1011,  where  trustees  of  association  incurred  personal  obliga- 
tions on  behalf  of  trust,  recovery  of  personal  judgment  against  them 
does  not  merge  obligee's  right  to  satisfaction  out  of  trust  estate;  Gapen 
V.  Brettemitz,  31  Neb.  304,  47  N.  W.  919,  holding  where  judgment  re- 
mains unsatisfied,  suit  may  be  brought  and  recovery  had  upon  it;  Mc- 
Mullen  V.  Richie,  41  Fed.  603,  8  L.  B.  A.  269,  in  discussion  as  to  effect 
to  be  given  foreign  judgment. 

Setoff — ^Receivers — Insolvent  banks.    Note,  47  Am.  St.  Rep.  143. 

Setoff  after  insolvency — General  principles  governing  equitable  set- 
off.   Note,  47  Am.  St  Rep.  588. 

Lien  of  bankers  not  founded  on  contract.    Note^  111  Am.  St.  Bep. 
422. 

120  XT.  8.  611-617,  SO  L.  Ed.  704,  7  Sup.  Ot  644,  IiACLEDE  BAMS  T. 
SCHUItEB. 

Bank  Is  not  affected  by  execution  of  check  or  draft  until  notice  or 
demand  for  payment. 

Approved  in  Macy  v.  Roedenbeck,  227  Fed.  352,  draft  issued  by  bank 
in  usual  course  on  correspondent  bank  holding  collateral  to  secure  draw- 
er's account  generally  does  not,  as  between  drawer  and  payee,  operate 
as  equitable  assignment  of  interest  in  such  collateral ;  In  re  The  Leader, 
190  Fed.  627,  order  executed  by  insolvent  prior  to  bankruptcy  direct- 
ing insurance  agents  to  pay  over  to  creditor  part  of  proceeds  of  insur- 
ance loss  due  to  insolvent,  without  notice  to  insurers,  was  not  equitable 
assignment  of  fund  as  against  trustee  in  bankruptcy;  Third  Nat.  Bank 
V.  Atlantic  City,  126  Fed.  415,  holding  orders  on  city  by  contractor  for 
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city  hall  equitable  assignments  taking  effect  in  order  of  notice  by  as- 
signees to  debtor;  First  Nat.  Bank  y.  Selden,  120  Fed.  214,  62  L.  B.  A. 
559,  56  C.  C.  A.  532,  holding  draft  or  check  drawn  on  bank  not  an  as- 
signment of  deposit  giving  holder  preference  where  drawer  becomes 
insolvent;  John  M.  C.  Marble  Co.  v.  Merchants'  Nat.  Bank,  15  Cal.  App. 
350,  115  Pac.  61,  drawing  of  check  by  depositor  is  not  assignment  of 
dexM>sit  or  any  part  thereof,  and  bank  is  liable  only  to  depositor  for 
failure  to  pay  check ;  Love  v,  Ardmore  Stock  Exchange,  5  Ind.  Ter.  216, 
5  Axm.  Gas.  183,  67  L.  E.  A.  617,  82  S.  W.  726,  giving  of  bank  check  in 
ordinary  form  directing  payment  of  certain  sum  to  payee  or  order  does 
not  without  presentation  constitute  assignment  of  that  amount  of  funds 
by  drawer;  Pennell  v.  Ennis,  126  Mo.  App.  362,  103  S.  W.  149,  where 
decedent  drew  check  on  bank  in  excess  of  amount  in  checking  account 
and  much  less  than  deposit  covered  by  time  certificate,  and  check  on 
another  bank  in  excess  of  balance,  checks  did  not  operate  as  equitable 
assignment  of  funds  in  either  bank;  dissenting  opinion  in  Brown  v. 
Schentz,  202  111.  522,  67  N.  E.  177,  majority  holding  delivery  of  bank 
check  an  assignment  pro  tanto  of  deposit;  Fourth  St.  Nat.  Bank  v. 
Yardley,  165  U.  S.  644,  41  L.  Ed.  861, 17  Sup.  Ct.  440  (affirming  55  Fed. 
850),  holding  draft  given  on  bank  in  ordinary  course  of  business  does 
not  constitute  equitable  assignment  of  fund;  Freights  of  the  Kate,  63 
Fed.  712,  716,  holding  when  mortgage  for  freights  was  in  default,  and 
mortgagors  had  hypothecated  same  for  advances  made,  lien  created 
under  hypothecation  was  superior  to  that  of  mortgage;  Hawes  v.  Black- 
weU,  107  N.  C.  200,  202,  22  Am.  St.  Rep.  872,  873,  12  S.  E.  246,  247, 
holding  drawer  of  check  agrees  with  payee  that  check  will  b©  paid  by 
bank  when  duly  presented,  and  if  it  is  not,  there  is  a  breach  of  drawer's 
contract ;  Covert  v.  Rhodes,  48  Ohio  St.  72,  27  N.  E.  95,  holding  check 
or  draft  does  not,  before  acceptance  by  drawee,  constitute  equitable 
assignment  for  amount  for  which  drawn,  even  if  drawer  has  sufficient 
funds  on  deposit  with  drawee  to  pay  same;  St.  Louis  etc.  Ry.  Co.  v. 
Johnston,  133  U.  S.  574,  33  L.  Ed.  686,  10  Sup.  Ct.  392 ;  Cincinnati  etc. 
R.  R.  Co.  V.  Metropolitan  Nat.  Bank,  54  Ohio  St.  68,  56  Am.  St.  Rep. 
701,  31  L  R.  A.  655,  42  N.  E.  701,  holding:  action  cannot  be  maintained 
against  bank  for  refusal  to  pay  check  unless  same  has  been  accepted; 
Holbrook  V.  Payne,  151  Mass.  385,  21  Am.  St.  Rep.  457,  24  N.  E.  211,  to 
effect  that  check  is  not  an  assi^n^ment  either  at  law  or  in  equity;  Baer 
V.  English,  84  Ga.  406,  20  Am.  St.  Rep.  375, 11  S.  E.  454,  incidentally,  in 
discussion  of  doctrine  of  equitable  assignment;  In  re  Armstrong,  41 
Fed.  383,  and  dissenting  opinion  in  Howell  v.  Boyd  Mfg.  Co.,  116  N.  C. 
813,  22  S.  E.  7,  arguendo. 

Distinguished  in  Raesser  v.  National  Exchange  Bank,  112  Wis.  598, 
88  Am.  St.  Rep.  984,  88  N.  W.  620,  holding  bank  discharged  on  payment 
of  check  to  holder,  check  being  assignment. 
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€heck,  whether  assignment  of  funds.    Note,  19  Am.  St.  Sep.  610. 

Ordinary  bank  check  as  assignment  of  funds  of  drawer.    Note,  5 
Ann.  Gafl.  189. 

Awrtgnment  first  brought  to  assignee's  notice  will  be  given  prior  effect. 

Approved  in  Graliam  Paper  Co.  v.  Pembroke,  124  Cal.  120,  71  Am.  St. 
Bep.  28,  44  L.  TBL  A.  634,  56  Pac.  628,  following  rule ;  Johnston  v.  Huff, 
133  Fed.  706,  66  C.  C.  A.  534,  secret  assignment  not  presented  till  one 
day  before  bankruptcy  is  preference;  Lambert  v.  Morgan,  110  Md.  26, 
132  Am.  St.  Rep.  412,  17  Ann.  Gas.  439,  72  Atl.  409,  assignment  of 
income  of  trust  estate  takes  effect  as  between  assignees  from  date  of 
giving  notice  to  trustee,  which  may  be  by  filing  claims  in  court  proceed- 
ings and  procuring  orders  thereon. 

Distinguished  in  Third  Nat.  Bank  v.  Atlantic  City,  130  Fed.  753,  66 
C.  C.  A.  177,  holding  public  contractor's  warrant  accepted  by  controller 
and  delivered  to  bank  for  advancements  operated  as  transfer  of  leg^ 
title  without  further  notice. 

Can  subsequent  assignees  of  accounts  and  claims  in  actions  obtain 
precedence  by  first  giving  notice.    Note,  71  Am.  St.  Rep.  33. 

Priority  of  successive  assignees  of  chose  in  action  as  dependent 
upon  notice  to  debtor.    Note,  17  Ann.  Gas.  442. 

Priority  rights  of  different  assignees  of  fund  in  third  person's 
hands.    Note,  66  L.  R.  A.  769. 

Miscellaneous.  Cited  in  Thomas  v.  Exchange  Bank,  99  Iowa,  210,  35 
L.  R.  A.  881,  68  N.  W.  782,  erroneously. 

120  XT.  8.  517-526,  SO  L.  Ed.  701,  7  Sup.  C?t.  650,  CARTER  COUNTY  v. 

SINTON. 

Constitutional  provision  that  sal^ect  must  be  stated  in  title  should  be 
reasonably  construed. 

Approved  in  Blair  v.  Chicago,  201  U.  S.  452,  50  L.  Ed.  823,  26  Sup. 
Ct.  427,  holding  Illinois  requirement  satisfied  if  incongruous  legislation 
excluded,  and  matters  included  by  fair  intendment  have  proper  or 
necessary  connection  with  title;  Monaghan  V.  Lewis,  5  Penne.  (Del.) 
223,  10  Ann.  Ca£.  1048,  59  Atl.  949,  act  to  classify  real  estate  for  pur- 
poses of  municipal  taxation  and  to  exempt  certain  lands  related  to  same 
general  subject  and  was  not  void  as  embracing  more  than  one  subject; 
Ex  parte  Ah  Pah,  34  Nev.  287,  119  Pac.  772,  act  making  it  unlawful  to 
keep  house  of  ill  fame  within  eight  hundred  yards  of  schoolhouse  is 
not  void  as  embracing  matter  not  covered  by  title,  ''act  concerning 
public  schools  and  repealing  certain  acts  relating  thereto";  State  v. 
State  Bank  &  Trust  Co.,  31  Nev.  468,  103  Pac.  409,  act  creating  board 
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of  bank  commissionerSy  defining  duties,  providing  for  appointme*nt  of 
bank  examiner,  though  providing  for  action  by  attorney  general  against 
banking  corporation,  on  decision  by  bank  examiner  and  commission  that 
it  is  unsafe,  and  for  appointment  of  receiver  by  court,  is  valid;  Mc- 
Neeley  v.  South  Penn  Oil  Co.,  52  W.  Va.  642,  44  S.  E.  518,  holding  chap- 
ter 6,  Acts  1872-73,  fixing  limitation  on  oil  land  suits,  void  for  failure 
to  express  object  in  title;  Illinois  v.  Illinois  Cent.  R.  Co.,  33  Fed.  766, 
holding  subject  of  Illinois  act  relating  to  granting  of  lands  bordering 
on  Lake  Michigan  in  Chicago  sufficiently  stated  in  title;  State  v.  Sloan, 
66  Ark.  580,  74  Am.  St.  Rep.  110,  53  S.  W.  49,  construing  Arkansas  stat- 
ute relating  to  construction  of  capitol  building;  MoUie  Gibson  Consol. 
Min.  etc.  Co.  v.  Sharp,  23  Colo.  262,  47  Pac.  268,  affirming  validity  of 
act  of  1877  relating  to  ''damages";  State  v.  Palmes,  23  Fla.  629,  3 
South.  175,  holding  mere  fact  that  an  act  is  broader  than  the  subject 
of  its  title  will  not  render  it  invalid ;  Hotchkiss  v.  Marion,  12  Mont.  226, 
29  Pac.  824,  Ex  parte  Livingston,  20  Nev.  288,  21  Pac.  324,  and  In  re 
Commrs.  of  Elizabeth,  49  N.  J.  L.  496,  10  Atl.  367,  holding  all  matters 
reasonably  connected  with,  or  appropriate  to  accomplish  the  object  of, 
an  act  may  be  emibraced  in  it  without  infringing  constitutional  provi- 
sion, against  intermixing  things  having  no  proper  relation  to  each  other ; 
Fidelity  Ins.  etc.  Co.  v.  Shenandoah  Val.  R.  R.  Co.,  86  Va.  8,  19  Am,  St, 
Rep.  863,  9  S.  E.  761,  in  discussion  as  to  purpose  of  clause  in  Consti- 
tution that  every  legislative  act  should  state  in  its  title  the  purpose  of 
law;  Ingles  v.  Straus,  91  Va.  217,  21  S.  E.  492,  and  Commonwealth  v. 
Brown,  91  Va.  772,  28  L.  R.  A.  113,  21  S.  E.  360,  holding  title  is  suffi- 
cient if  things  authorized  by  act,  though  of  diverse  nature,  may  be  fairly 
regarded  as  in  furtherance  of  object  expressed  in  title. 

Distinguished  in  Stewart  v.  Tennant,  52  W.  Va.  572,  44  S.  E.  228, 
holding  unconstitutional,  under  W.  Va.  Const.,  §  30,  art.  VI,  act  of 
March  25,  1873,  concerning  limitatipns  of  actions  in  certain  cases. 

Sufficiency  of  the  title  to  a  statute.    Note,  64  Am.  St.  Bep.  76,  88. 

Construction  of  constitutional  provisions  relative  to  titles  of  stat- 
utes.   Note,  1  Ann.  Oas.  585. 

Municipal  bonds  in  the  hands  of  bona  fide  holders.    Note,  51  Am. 
St.  Rep.  831. 

Original  County  Court  may  be  mitliorized  to  act  for  new  counties  in 
compromising  old  county's  debts. 

Approved  in  Board  of  County  Commissioners  of  Denver  v.  Home  Sav- 
ing Bank,  236  U.  S.  105,  59  L.  Ed.  487,  35  Sup.  Ct.  265,  holding  bona 
fide  purchasers  of  negotiable  certificates  of  indebtedness  of  Denver  were 
entitled  to  recover;  Jacobs  v.  Monation  Realty  etc.  Corp.,  212  N.  Y.  54, 
105  N.  E.  970,  where  complaint  alleged  that  defendant  business  coipo- 
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ration,  not  incorporated  under  banking  laws,  issued  certificate  for  pay- 
ment of  one  thousand  five  hundred  dollars  in  return  for  annual  payment 
of  one  hundred  and  seven  dollars  for  ten  years,  presumption  is  that 
money  was  borrowed  for  lawful  purpose;  Montgomery  Co.  v.  Menefee 
County  Court,  93  Ky.  36, 18  S.  W.  1021,  followed  where  facts  were  sim- 
ilar; Breckinridge  Co.  v.  MoCracken,  61  Fed.  194,  9  C.  C.  A.  442, 
arguendo. 

Kentucky  statute  anthoxized  issue  of  negotiable  securities  binding  on 
new  counties  in  suit  against  old. 

Approved  in  Desha  Co.  v.  Chicot  Co.,  73  Ark.  395,  396,  84  S.  W.  628, 
629,  sustaining  act  apportioning  indebtedness  between  old  county  and 
part  detached  and  authorizing  collection  of  just  proportion  of  expenses 
compromising  claim. 

120  XT.  8.  527-534,  SO  Ii.  Ed.  740,  7  Sup.  Ot.  685,  ACCIDENT  INE.  CO.  v. 
CBANDAL. 

Befnsal  to  find  for  defendant  after  plaintiff  closes  Is  not  error  If  former 
afterward  introduces  evidence. 

Approved  in  McCabe  etc.  Construction  Co.  v.  Wilson,  209  U.  S.  276, 
52  L.  Ed.  791,  28  Sup.  Ct.  558,  defendant  introducing  testimony  after 
demurrer  to  plaintiff's  evidence  has  been  overruled  waives  error  to 
ruling;  Philadelphia  Casualty  Co.  v.  Fechheimer,  220  Fed.  407,  excep- 
tion to  overruling  of  motion  for  judgment  at  close  of  plaintiff's  evidence 
on  trial  of  action  to  court  is  waived  by  introduction  of  evidence  in  de- 
fense ;  Collins  v.  United  States,  219  Fed.  674,  135  C.  C.  A.  342,  error  in 
overruling  defendant's  oral  demurrer  to  government's  testimony  is 
waived  where  defendant  introduces  testimony  in  his  own  behalf;  Atlan- 
tic Coast  Line  R.  Co.  v.  Connor,  194  Fed.  410,  114  C.  C.  A.  371,  denial 
of  motion  for  nonsuit  at  close  of  plaintiff's  case  was  waived  by  defend- 
ant's introduction  of  evidence  on  its  own  behalf;  American  Smelting 
&  Refining  Co.  v.  Karapa,  173  Fed.  608,  97  C.  C.  A.  517,  defend- 
ant waives  demurrer  to  plaintiff's  evidence  by  subsequent  introduction 
of  evidence  to  merits  on-  its  own  behalf;  Detroit  United  Ry.  Co.  v. 
Nichols,  165  Fed.  294,  91  C.  C.  A.  257,  in  Federal  courts,  introduction 
of  evidence  by  defendant  after  motion  for  peremptory  charge  at  con- 
clusion of  plaintiff's  evidence  has  been  overruled  is  waiver  of  such 
motion,  but  motion  may  be  renewed  at  close  of  all  evidence;  United 
States  Fidelity  etc.  Co.  v.  Board  of  Commrs.  of  Woodson  County,  145 
Fed.  150,  76  C.  C.  A.  114,  holding:  demurrer  to  plaintiff's  case  waived 
^y  subsequent  introduction  of  evidence  to  merits;  Burton  v.  United 
States,  142  Fed.  60,  73  C.  C.  A.  243,  holding  right  to  insist  that  ver- 
dict should  rest  solely  upon  prosecution's  evidence  waived  by  produc- 
tion of  evidence ;  McCrea  v.  Parsons,  112  Fed.  919,  50  C.  C.  A.  612,  hold- 
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ing  defendant's  exception  to  court's  refusal  to  find  for  him  at  close  of 
plaintiff's  evidence  waived  by  subsequent  introduction  of  evidence; 
•Barnard  v.  Randle,  110  Fed.  908,  49  C.  C.  A.  177,  holding  defendant 
waives  demurrer  to  evidence  by  introducing  evidence  in  own  behalf; 
Mexican  Cent.  Ry.  Co.  v.  Glover,  107  Fed.  360,  46  C.  C.  A.  334,  holding 
•no  error  in  refusal  to  instruct  for  defendant  at  close  of  plaintifE's  evi- 
dence where  defendant  introduced  more  evidence;  Grooms  v.  NefE  Har- 
ness Co.,  79  Ark.  407,  90  S.  W.  137,  where,  after  denial  of  peremptory 
instructions,  defendant  introduces  evidence  sufficient  to  sustain  verdict 
against  himself,  he  waives  error  in  refusing  peremptory  instruction; 
Slye  v.  Guerdrum,  29  App.  D.  C.  563,  error  cannot  be  based  on  over- 
ruling of  defendant's  motion  to  direct  verdict  made  at  close  of  plain- 
tifE's evidence,  where  defendant  waived  objection  by  introducing  evi- 
dence in  his  own  behalf;  Green  v.  United  States,  25  App.  D.  C.  550, 
defendant  indicted  for  embezzlement  as  commission  merchant,  by  intro- 
ducing evidence  in  his  own  behalf,  waives  exception  to  denying  motion 
to  direct  verdict  iat  close  of  testimony  for  prosecution,  on  ground  that 
evidence  fails  to  show  that  he  was  commission  merchant;  Main  v. 
Aukam,  4  App.  D.  C.  57,  defendant  waives  right  to  stand  on  defective 
proof  by  plaintiff  by  introducing  evidence  in  his  own  behalf  after  over- 
ruling of  motion  to  direct  verdict  in  his  favor;  Prindle  v.  Campbell,  7 
Mackey  (D.  C),  604,  exception  to  overruling  of  demurrer  to  plaintiff's 
evidence  is  waived  by  defendant 's  proceeding  to  offer  testimony ;  Shields 
V.  Johnson,  12  Idaho,  334,  85  Pac.  973,  motion  for  nonsuit  at  close  of 
plaintiff's  evidence  is  waived  by  subsequent  introduction  of  evidence  in 
support  of  defense  unless  such  motion  is  renewed  at  close  of  all  evi- 
dence; Barabasz  v.  Rabat,  91  Md.  59,  46  Atl.  339,  holding  defendant's 
introduction  of  evidence  under  Md.  Code,  art.  75,  §  87a,  after  motion  to 
direct  verdict  overruled  waived  all  error  therein;  Bopp  v.  New  York 
etc.  Transp.  Co.,  177  N,  Y.  36,  69  N.  E.  123,  holding  introduction  of  evi- 
dence after  denial  of  motion  for  nonsuit,  and  cross-examination  of 
codefendant's  witnesses  to  disprove  responsibility  after  second  denial, 
waives  refusal;  Sagler  v.  Bye,  78  Ohio  St.  254,  14  Ann.  Oaa.  218,  85 
N.  E.  41,  defendant  waives  exception  to  overruling  of  motion  for  ver- 
dict in  his  favor  at  close  of  plaintiff's  evidence,  by  introduction  of  evi- 
dence in  his  own  behalf;  Carle  v.  Oklahoma  Woolen  Mills,  16  Okl.  522, 
86  Pac.  68,  holding  party  proceeding  with  cause  waives  exception  to 
court's  ruling;  Nashville  Ry.  etc.  Co.  v.  Henderson,  118  Tenn.  286,  99 
S.  W.  700,  exception  to  overruling  of  motion  for  peremptory  instruc- 
tion at  close  of  plaintiff's  case  is  waived  by  subsequent  introduction  of 
evidence  by  defendant;  Union  Ins.  Co.  v.  Smith,  124  U.  S.  424,  31  L.  Ed. 
605,  8  Sup.  Ct.  544,  Northern  Pac.  R.  R.  Co.  v.  Mares,  123  U.  S.  713,  31 
L.  Ed.  299,  8  Sup.  Ct.  323,  Robertson  v.  Perkins,  129  U.  S.  236,  32  L.  Ed. 
688,  9  Sup.  Ct.  280,  Columbia  etc.  R.  R.  Co.  v.  Hawthorne,  144  U.  S. 
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206,  86  L.  EcL  406,  12  Sup.  Ct.  592,  Bogk  v.  Gassert,  149  U.  S.  23,  87 
L.  Ed.  634,  13  Sup.  Ct.  740,  Northern  Pac.  R.  Co.  v.  Charless,  51  Fed. 
672,  2  C.  C.  A.  380,  Hunt  Bros.  Fruit  Packing  v.  Cassidy,  53  Fed.  260, 
3  C.  C.  A.  525,  Manufacturers'  Ace.  Indemnity  Co.  v.  Dorgan,  58  Fed. 
•949,  22  L.  R.  A.  623,  7  C.  C.  A.  581,  Atchison  etc.  R.  Co.  v.  Myers,  63 
Fed.  796, 11  C.  C.  A.  439,  Hudson  v.  Charleston  etc.  R.  Co.,  55  Fed.  257, 
Western  Union  Tel.  Co.  v.  Thorn,  64  Fed.  291, 12  C.  C.  A.  204,  Travelers ' 
Ins.  Co.  V.  Randolph,  78  Fed.  759,  24  C.  C.  A.  305,  Union  etc.  Surety  Co. 
V.  Schwerin,  80  Fed.  639,  26  C.  C.  A.  45,  Jefferson  v.  Burhans,  85  Fed. 
927,  Buchanan  v.  Cleveland  etc.  Oil  Co.,  91  Fed.  90,  33  C.  C.  A.  351, 
Territory  v.  Neilson,  2  Idaho,  583,  23  Pac.  538  (see  dissenting  opinion 
in  2  Idaho,  586,  23  Pac.  540),  Chaml)erlain  v.  Woodin,  2  Idaho,  612,  23 
Pac.  178,  and  Brown  v.  Southern  Pac.  Co.,  7  Utah,  292,  26  Pac.  580,  all 
following  rule ;  Campbell  v.  Haverhill,  155  U.  S.  612,  39  L.  Ed-  281,  15 
•Sup.  Ct.  218,  holding  where  party  excepts  to  ruling  of  court,  but,  not 
•standing  on  exception,  elects  to  proceed  with  trial,  he  thereby  waives  it. 
Distinguished  in  Lydia  Cotton  Mills  v.  Prairie  Cotton  Co.,  156  Fed. 
232,  233,  84  C.  C.  A.  129,  defendant  may  assign  for  error  overruling 
of  motion  to  dismiss  at  close  of  plaintiff's  evidence,  although  such  mo- 
tion was  not  renewed  at  close  of  all  evidence,  where  only  question  in 
issue  under  evidence  was  construction  of  written  contract  plain  in  its 
terms,  upon  which  defendant's  evidence  had  and  could  have  no  bearing. 

Waiver  of  exception  to  denial  of  application  to  take  case  from 
jury  by  subsequent  introduction  of  evidence.  Note,  14  Aim.  Oas. 
223. 

Olanse  avoiding  policy  If  insured  dies  by  Us  own  hand  does  not  con- 
template snicide  during  temporary  insanity. 

Approved  in  Gotf  redson  v.  German  Commercial  Accident  Co.,  218  Fed. 
587,  L.  R.  A.  1915D,  312, 134  C.  C.  A.  310,  holding  it  was  error  in  action 
on  accident  policy  to  assume,  as  matter  of  law,  that  performance  of 
act  of  temporarily  running  elevator  justified  assignment  of  assured 
to  more  hazardous  occupation  and  reduction  of  his  indemnity;  Mella 
v.  Northern  S.  S.  Co.,  162  Fed.  510,  where  intestate  sustained  dislocated 
sliouldor  by  fall  on  defendant's  steamship  due  to  allepjed  negligence  of 
defendant  and  death  resulted  from  unnecessary  giving  of  chloroform 
during  operation,  defendant  was  not  liable;  Jamagin  v.  Travelers*  Pro. 
Assn.,  132  Fed.  895,  68  L.  R.  A.  499,  66  C.  C.  A.  622,  holding  death 
while  in  custody,  through  negligence  of  officers,  within  policy  exceptions, 
of  death  by  "intentional  injuries  inflicted  by  another";  Baker  v.  Board 
of  Fire  Pension  Fund  Commrs.,  18  Cal.  App.  436,  123  Pac.  345,  where 
fireman,  receiving  broken  back  and  other  injuries  from  overturning  of 
hose-cart,  became  insane  and  committed  suicide,  widow  was  entitled  to 
pension;  Fidelity  &  Casualty  Co.  v.  Weise,  182  111.  498,  55  N.  E.  541, 
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holding  burden  on  plaintiff  suing  on  policy  against  accidental  injuries 
to  show  insured  husband  did  not  commit  suicide  or  did  so  while  insane; 
Hutchens  v.  Covert,  39  Ind.  App.  392,  78  N.  E.  1064,  laws  authorizing 
pension  to  widow  and  children  of  policeman  dying  in  line  of  duty  or 
from  natural  causes  does  not  authorize  pension  where  policeman  com- 
mitted suicide  because  of  insanity,  where  insanity  was  not  shown  to 
result  from  performance  of  duty ;  Tuttle  v.  Iowa  State  Trayeling  Men's 
Assn.,  132  Iowa,  654,  7  L.  R.  A.  (N.  S.)  223,  104  N.  W.  1132,  where 
insured  committed  suicide,  no  recovery  could  be  had  on  accident  policy 
exempting  insurer  from  liability  for  death  by  suicide;  Bankers'  Mut. 
•  Casualty  Co.  v.  First  Nat.  Bank,  131  Iowa,  461,  108  N.  W.  1048,  where 
insurance  company  adopts  articles  of  incorporation  expressly  assuming 
to  write  burglary  insurance  and  receives  permission  from  State  authori- 
ties to  transact  such  business,  insured  cannot  defend  action'  on  premium 
note  on  ground  that  writing  of  bui^lary  insurance  was  ultra  vires; 
Chas.  Wolff  Packing  Co.  v.  Travelers'  Ins.  Co.,  94  Kan.  634,  146  Pac. 
1177,  employee  is  not  within  terms  of  employer's  liability  policy  when 
injured  while  working  in  city  park  across  street  from  packing-house, 
where  policy  limits  liability  to  injuries  received  within  factories,  shops 
and  yards  of  packing-house  or  upon  premises  or  ways  adjoining; 
Bohaker  v.  Travelers  Ins.  Co.,  215  Mass.  35,  46  L.  R.  A.  (N.  S.)  548,  102 
N.  E.  344,  allowing  recovery  on  accident  insurance  policy  where  insured, 
ill  with  typhoid  fever  and  left  alone  in  room,  fell  from  balcony  and 
received  injuries  resulting  in  death;  Mutual  Life  Ins.  Co.  v.  Leubrie, 
71  Fed.  844,  18  C.  C.  A.  332,  Berger  v.  Pacific  Mut.  Life  Ins.  Co.,  88 
Fed.  242,  and  Blackstone  v.  Standard  Life  etc.  Ins.  Co.,  74  Mich.  614,  615, 
S  L.  R.  A.  494,  42  N.  W.  163,  all  following  rule ;  Connecticut  Life  In?. 
Co.  V.  Akens,  150  U.  S.  473,  474,  37  L.  Ed.  1149,  14  Sup.  Ct.  157,  hold- 
ing policy  not  rendered  invalid  where  insured,  while  insane,  took  his 
own  life  by  taking  poison;  Manufacturers'  Ace.  Indemnity  Co.  v.  Dor- 
gan,  58  Fed.  955,  956,  22  L.  R.  A.  626,  7  C.  C.  A.  581,  Pennsylvania  Mut. 
Life  Ins.  Co.  v.  Mechanics'  etc.  Trust  Co.,  72  Fed.  420,  88  L.  R.  A.  68, 
19  C.  C.  A.  286,  Fidelity  Mut.  Life  Assn.  v.  Miller,  92  Fed.  73,  34 
C.  C,  A.  211,  and  Berliner  v.  Travelers'  Ins.  Co.,  121  Cal.  461,  66  Am. 
St.  Rep.  52,  41  L.  R.  A.  468,  53  Pac.  920,  all  holding  where  terms  of 
policy  permit  more  than  one  construction,  that  will  be  adopted  which 
will  support  its  validity  and  favor  insured;  Healey  v.  Mutual  Accident 
Assn.,  133  111.  562,  23  Am.  St.  Rep.  639,  9  L.  R.  A.  872,  26  N.  E.  53,  hold- 
ing death  caused  by  accidentally  taking  poison,  is  death  produced  by 
bodily  injuries  received  through  external,  violent  and  accidental  means; 
McGlinchey  v.  Fidelity  &  Casualty  Co.,  80  Me.  256,  6  Am-  St.  Rep.  194, 
14  Atl.  15,  holding  insurer  liable  on  accident  policy  where  death  re- 
sulted from  accident,  although  there  was  no  external,  visible  signs  of 
injury,  and  policy  contained  clause  that  in  case  of  no  such  signs  there 
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should  be  no  liability;  Pickett  v.  Pacific  Mut.  Life  Ins.  Co.,  144  Pa.  St. 
93,  27  Am.  St.  Rep.  622,  13  L.  R.  A.  663^  22  Atl.  873,  holding  insurance 
company  liable  on  accident  policy  where  assured  lost  his  life  from  in- 
halation of  gas  while  making  repairs  in  a  well,  although  policy  con- 
tained clause  that  it  should  be  considered  void  in  case  death  resulted 
from  inhaling  gas;  Gerling  v.  Agricultural  Ins.  Co.,  39  W.  Va.  699,  20 
S.  E.  694,  holding  policy  of  fire  insurance  containing  clause  that  it 
shall  be  rendered  void  by  transfer  of  insured  property,  is  not  affected 
by  an  invalid  conveyance;  Travelers'  Ins.  Co.  v.  Murray,  16  Colo.  304, 
25  Am.  St.  Rep.  273,  26  Pac.  776,  in  discussion  as  to  what  is  to  be  con- 
sidered the  proximate  cause  of  injury  in  cases  of  insurance  against  ac- 
cidents ;  Meyer  v.  Fidelity  &  Casualty  Co.,  96  Iowa,  387,  59  Am.  St.  Rep. 
380,  66  N.  W.  330,  in  discussion  as  to  effect  of  clause  in  accident  policy 
that  injuries  caused  by  disease  or  bodily  infirmity  are  not  within  scope 
of  policy ;  Ritter  v.  Mutual  Life  Ins.  Co.,  169  U.  S.  149,  42  L.  Ed.  696, 
18  Sup.  Ct.  303,  discussing  what  constitutes  insanity,  and  holding  where 
party  is  able  to  comprehend  the  wrongfulness  of  his  act  in  taking  his 
own  life,  he  is  to  be  regarded  as  sane;  dissenting  opinion  in  Bacon  v. 
United  States  Mut.  Ace.  Assn.,  123  N.  Y.  315,  9  L.  R.  A.  621,  26  N.  E. 
402,  arguendo. 

Distinguished  in  Whitfield  v.  Aetna  Life  Ins.  Co.,  144  Fed.  369,  75 
C.  C.  A.  368,  permitting  insurer  to  limit  policy  to  one-tenth  its  value 
in  case  of  death  by  suicide;  Clarke  v.  Equitable  Life  Assur.  Soc,  118 
Fed.  377,  65  C.  C.  A.  200,  holding  any  self-destruction  other  than  acci- 
dental avoided  policy  expressly  excluding  risks  of  "self-destruction, 
sane  or  insane";  Ryan  v.  Continental  Casualty  Co.,  94  Neb.  38,  Ann. 
Cas.  1914C,  1234,  48  L.  R.  A.  (N.  S.)  524,  142  N.  W.  289,  in  suit  on 
five  hundred  dollars  accident  insurance  policy  reducing  liability  to  one 
hundred  dollars  for  loss  resulting  from  intentional  act  of  assured  or 
any  other  person,  recovery  is  limited  to  one  hundred  dollars  where 
assured  was  intentionally  struck  in  face  by  another,  fell  backward  to 
pavement,  and  death  resulted  from  fractured  skull;  Hart  v.  Modem 
Woodmen,  60  Kan.  682,  72  Am.  St.  Rep.  883,  57  Pac.  937,  holding  it 
competent  for  parties  in  contracting  for  life  insurance  to  provide  that 
self-destruction,  whether  party  be  sane  or  insane,  shall  avoid  policy. 

What  is  death  by  accidental  means.    Note,  8  Am.  St.  Rep.  766. 

Self-destruction  as  defense  to  life    insurance.    Note,  84  Am.  St. 
Rep.  547. 

Effect  of  insanity  on  suicide  condition  in  policy.    Note,  85  L.  R.  A. 
259. 

Injury  to  insured  by  own  act  while  asleep,  as  accident.    Note,  1 
L.  R.  A.  (N.  S.)  423. 

Suicide  as  death  through  external,  violent  and   accidental   means. 
Note,  7  L.  R.  A.  (N.  8.)  223. 
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Statements  in  application  ezpreflsing  xinderstandinif  of  policy's  effect 
cannot  control  legal  construction. 

Approved  in  United  States  Casualty  Co.  v.  Charleston  S.  C.  Min.  & 
Mfg.  Co.,  183  Fed.  244,  defendant  carrying  employer's  liability  policies, 
premiums  on  which  were  based  on  pay-roll  of  employees,  and  having 
had  benefit  of  insurance,  could  not  avoid  payment  of  additional  prem- 
iums on  ground  that  application  excluded  executive  officers  and  office 
men,  and  that  it  did  not  read  policies;  Illinois  Commercial  Men's  Assn. 
V.  Parks,  179  Fed.  799, 103  C.  C.  A.  286,  where  application  for  life  insur- 
ance made  by-laws  of  association  part  of  contract,  and  by-laws  limited 
liability  to  injuries  or  death  not  resulting  from  disease,  bodily  or  mental 
infirmity,  in  action  for  death  of  insured  from  fall  on  sidewalk,  burden 
of  proof  was  on  plaintiff  to  show  accidental  injury  was  sole  cause  of 
death;  Peterson  v.  Manhattan  Life  Ins.  Co.,  244  111.  339,  18  Ann.  Gas. 
96,  91  N.  E.  470,  holding  Modem  Woodmen  of  America  is  not  insurance 
company  within  meaning  of  question  in  application  for  life  insurance, 
'*Have  you  ever  been  rejected  or  postponed  by  any  company  t"  and 
negative  answer  would  not  defeat  recovery  on  policy,  though  insured 
had  been  rejected  by  this  fraternal  order. 

Rules  for  construing  insurance  policies.    Note,  14  E.  B.  0.  23. 

120  U.  S.  534-555,  30  I..  Ed.  759,  7  Sup.  Cft.  667,  FLETCHER  v.  FUIiUSB. 
Possession  and  long-contlnned  use  create  presumption  of  lawftl  origin. 
Approved  in  Duggan  v.  Wetmore,  221  Fed.  920,  137  C.  C.  A.  486, 
where  complainant  having  presumptive  title  to  land  by  inheritance  from 
father  having  no  paper  title,  but  having  been  long  in  possession,  leaves 
land,  and  grantees  from  her  mother  and  stepfather  remain  in  posses- 
sion for  twenty-nine  years,  right  of  recovery  by  complainant  is  barred 
by  estoppel  created  by  abandonment;  Sloan  v.  Herndon,  213  Fed.  781, 
130  C.  C.  A.  340,  reversing  directed  verdict  for  plaintiff  in  action  to 
try  title  to  land,  where  evidence  of  defendant  tended  to  raise  presump- 
tion that  patentee  had  transferred  scrip  to  defendant's  ancestor  prior  to 
location;  Central  Coal  etc.  Co.  v.  Penny,  173  Fed.  343,  97  C.  C.  A.  600, 
lioldino:  trustees  of  cnurch  could  recover  judgment  for  conversion  of 
coal  removed  from  beneath  land  occupied  as  church  site  and  cemetery 
for  more  than  twenty  years ;  Penny  v.  Central  Coal  &  Coke  Co.,  138  Fed. 
772,  71  C.  C.  A.  135,  presuming  in  absence  of  deed  from  thirty  years' 
uninterrupted  possession  of  land  that  entry  was  under  purchase;  Reed 
v.  Money,  115  Ark.  6,  170  S.  W.  480,  where  evidence  shows  executor's 
deed  to  defendant's  predecessors  in  title  and  defendant's  possession  with 
that  of  predecessors  in  title  for  fifty-seven  years,  with  payment  of  taxes, 
presumption  of  grant  to  executors  is  raised;  Carter  v.  Goodson,  114 
Ark.  65,  169  S.  W.  807,  evidence  in  ejectment  for  land  originally  pat- 
ented to  State  as  swamp-land  held  to  justify  finding  of  grant  by  State 
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to  defendant's  predecessor  in  title;  Goodwin  v.  Oaiibaldi,  83  Ark.  76, 
102  8.  W.  707,  where  purchaser  took  possession  of  tract  of  land  and 
after  eight  years  laid  it  ofE  into  town  lots  to  persons  making  valuable 
improvements,  adjacent  owner,  after  lapse  of  almost  twenty  years, 
could  not  sue  to  establish  boundary,  and  his  right  to  such  land;  Bryan 
V.  Tormey,  3  Cal.  Unrep.  89,  90,  91,  21  Pac.  727,  where  person  took  pos- 
session of  land  in  1861  and  paid  taxes  for  eleven  years  and  conveyed 
to  his  brother  who  held  possession  ontil  1881,  then  finding  no  deed  to 
brother  had  been  recorded,  made  deed  to  son-in-law,  there  was  presump- 
tion of  title  in  his  brother;  Lummer  v.  Unroh,  25  Cal.  App.  107,  142 
Pac.  918,  in  suit  to  quiet  title,  where  it  was  not  shown  that  land  in  con- 
troversy was  within  exception  in  defendant's  deed,  proof  that  defend- 
ant's testator  had  been  in  possession  for  over  thirty  years  raises  pre- 
sumption that  it  was  not  within  exception;  State  v.  Dickinson,  129 
Mich.  228,  88  N.  W.  624,  holding  possession  for  one  hundred  years  and 
payment  of  taxes  raise  presumption  of  lawful  grant  even  against  State; 
Baxter  v.  Patcnaude,  32  R.  I.  207,  78  Atl.  629,  in  action  of  ejectment, 
evidence  supports  finding  that  paper  title  of  defendant  was  as  good  as 
that  of  plaintiff,  and  possession  of  land  in  dispute  had  been  in  defend- 
ant's ancestors  and  justifies  judgment  for  defendant;  State  v.  Bruni, 
37  Tex.  Civ.  14,  83  S.  W.  215,  where,  in  suit  to  recover  land,  defendants 
claiming  under  Spanish  grant  produced  evidence  of  possession  for  more 
than  forty  years,  such  evidence  warranted  presumption  that  grant  had 
been  made  by  government;  Trustees  of  Caledonia  County  Grammar 
School  V.  Kent,  84  Vt.  12,  77  Atl.  881,  where  plaintiff  trustees  of  gram- 
mar school  had  no  power  to  convey  land  dedicated  to  it  for  school  pur- 
poses, grant  of  such  land  could  not  be  presumed  from  lapse  of  time; 
Riffle  V.  Skinner,  67  W.  Va.  83,  89,  67  S.  E.  1079, 1081,  plaintiff  in  eject- 
ment, showing  adverse  possession  for  twenty-seven  years,  may  recover; 
Van  Gunden  v.  Virginia  Coal  etc.  Co.,  52  Fed.  845,  3  C.  C.  A.  294,  and 
Grayson  v.  Lofland,  21  Tex.  Civ.  App.  503,  52  S.  W.  123,  both  holding 
deed  from  A  to  plaintiff  will  )}e  presumed  where  there  has  been  long 
possession  by  plaintiff,  and  where  deed  executed  by  A,  dedicating 
streets,  recites  that  plaintiff  is  pwner  of  part  of  land;  dissenting  opin- 
ion in  Oregon  &  C.  R.  Co.  v.  Grubissich,  206  Fed.  588,  124  C.  C.  A.  375, 
majority  holding  presumption  of  lost  grant  could  not  exist,  where  de- 
fendant's claim  to  land  in  controversy  was  based  on  instrument  exe- 
cuted by  prior  owner. 

Distinguished  in  Oregon  &  C.  R.  Co.  v.  Grubissich,  206  Fed.  582,  124 
C.  C.  A.  375,  where  defendant's  claim  to  land  in  controversy  was  based 
upon  instrument  executed  by  prior  owner,  there  could  be  no  presump- 
tion of  lost  grant;  Bagdad  L.  &  L.  Co.  v.  Poston,  69  Fla.  348,  68  South* 
182,  where  defendant  in  ejectment  shows  no  acts  of  possession  of  chai^ 
acter  required  for  adverse  possession,  and  no   pai>er  title,    defendant 
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shows  no  title  to  land;  Dorsey  v.  Olive  Sternenberg  &  Co.,  42  Tex.  Civ. 
575,  94  S.  W.  416,  in  action  to  recover  land,  evidence  required  finding 
that  plaintiff's  ancestor  was  person  to  whom  land  was  patented. 

Posi^ssion  as  evidence  of  seisin.    Note,  11  E.  K.  0.  548. 

To  presume  conveyance,  Jury  need  not  believe  tbat  one  was  actually 
made. 

Approved  in  McCaughn  v.  Young,  85  Miss.  293,  37  South.  842,  holding 
person  under  deed,  paying  taxes  and  using  lands  to  same  extent  as 
other  lands  owned  by  him,  cutting  timber  therefrom  and  recording  mort- 
gages thereon,  possessed  same  adversely;  Fuller  v.  Fletcher,  44  Fed. 
37 ;  United  States  v.  Devereaux,  90  Fed.  187,  32  C.  C.  A.  564,  and  Dunn 
V.  Eaton,  92  Tenn.  763,  23  S.  W.  165,  all  following  rule;  Skipwith  v. 
Martin,  50  Ark.  155,  6  S.  W.  519,  wrguendo. 

Jury  may  be  charged  to  presume  conveyance. 

Approved  in  United  States  v.  Chavez,  175  U.  S.  520,  44  L.  Ed.  259, 
20  Sup.  Ct.  163,  where  long  possession  was  held  to  raise  presumption  in 
law  of  title  in  possessors;  Van  Gunden  v.  Virginia  Coal  etc.  Co.,  52 
Fed.  856,  3  C.  C.  A.  294,  in  sustaining  trial  court  in  so  instructing  jury ; 
Bloomfield  v.  Charter  Oak  Bank,  121  U.  S.  133,  30  L.  Ed.  928,  7  Sup.  Ct. 
871,  arguendo. 

Distinguished  in  Roll  v.  Rea,  57  N.  J.  L.  649,  32  Atl.  214,  holding 
there  is  not,  in  favor  of  persons  who  have  never  exercised  ownership, 
any  presumption  that  title  conveyed  by  deed  to  another  person,  under 
which  no  entry  was  made  during  more  than  twenty  years,  had  been 
extinguished;  Fuller  v.  Fletcher,  44  Fed.  36,  and  Ocean  Beach  Assn.  v. 
Yard,  48  N.  J.  Eq.  81,  20  Atl.  766,  holding  irregular  occupancy,  by  third 
parties,  of  lands  claimed  adversely  does  not  affect  rights  of  those 
claiming  by  adverse  possession;  Turner  v.  Stephenson,  72  Mich.  412, 
2  L.  R.  A.  277,  40  N.  W.  737,  holding  adverse  possession,  for  statutory 
period,  of  forty  acres  of  land,  under  recorded  deed  covering  entire  one 
hundred  and  sixty  acres,  will  not,  of  itself,  give  occupant  title  to  land 
not  actually  occupied. 

Adverse  possession,  to  give  title,  must  generally  be  for  statutory  period. 
Approved  in  Fuller  v.  Fletcher,  44  Fed.  35,  holding  there  is  no  ab- 
solute bar  against  presumption  of  grant  within  period  short  of  statute; 
McClaskey  v.  Barr,  47  Fed.  163,  where  evidence  showed  that  within 
period  of  statute  of  limitations  claimants  had  s'^ught  to  purchase  title. 

Payment  of  taxes  la  strong  evidence  of  ownership. 
Approved  in  Brewer  v.  Cochran,  45  Tex.  Civ.  187,  99  S.  W.  1038,  in 
suit  to  try  title,  where  defendant  claimed  under  lost  deed,  circumstan- 
tial evidence  was  sufficient  to  support  finding  that  such  deed  had  been 
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executed;  Grayson  v.  Lofland,  21  Tex.  Civ.  507,  52  S.  W.  123,  presum- 
ing deed  where  grantor  in  subsequent  deed  recognized  claimant  as 
owner  and  where  claimant  paid  taxes  twelve  years;  Holtzman  v.  Doug- 
las, 168  U.  S.  284,  42  L.  Ed  468,  18  Sup.  Ct.  67,  and  Austin  v.  King, 
97  N.  C.  343  (see  2  S.  E.  679),  both  holding  act  of  payment  of  taxes 
admissible  in  evidence  to  show  title  claimed  by  adverse  possession. 

Miscellaneous.  Cited  in  Copeland  v.  Wabash  Ry.  Co.,  175  Mo.  681, 
75  S.  W.  115,  holding  evidence  of  interviews  given  by  attorney  not 
proof  that  he  printed  views  as  to  former  trial  for  distribution  to  jury; 
Fuller  V.  Fletcher,  44  Fed.  38,  in  case  growing  out  of  same  facts. 

120  U.  S.  656-569,  30  L.  Ed.  754,  7  Sup.  Ot.  679,  PEOPLE'S  SAVINaS  BANE 
V.  BATES. 

Jury  determines  whether  mortgage  Ib  fraudulent  under  Michlgaa  statute, 
unless  fact  Is  clear. 

Approved  in  Missouri  Broom  Mfg.  Co.  v.  Guymon,  115  Fed.  117,  53 
C.  C.  A.  16,  holding  vendee  of  com  who  induced  sale  by  fraud  liable 
in  equity  as  constructive  trustee ;  Noyes  'v.  Ross,  23  Mont.  442,  75 
Am.  St.  Rep.  560»  59  Pac.  373,  upholding  chattel  mortgage  of  defend- 
ant's stock  of  goods  where  mortgagee  sold  goods  at  public  auction  be- 
fore debt  matured ;  First  Nat.  Bank  v.  Calkins,  12  S.  D.  420,  81  N.  W. 
734,  holding  mortgagor's  knowledge  of  sale  of  mortgaged  chattels  by 
mortgagee  not  necessarily  avoid  mortgage,  intent  being  fact  for  jury; 
Jewell  V.  Knight,  123  U.  S.  434,  31  L.  Ed.  193,  8  Sup.  Ct.  195,  holding 
question  whether  sale  and  delivery  of  a  debtor's  goods,  by  way  of 
preference  of  bona  fide  creditors,  is  fraudulent,  is  one  of  fact,  and  can- 
not be  certified  on  division  of  opinion  to  Supreme  Court;  First  Nat. 
Bank  v.  North,  2  S.  D.  495,  51  N.  W.  101,  affirming  power  of  court  to 
direct  verdict  where  evidence  is  overwhelmingly  one  way;  Huntley  v. 
Kingman,  152  U.  S.  535,  38  L.  Ed.  544, 14  Sup.  Ct.  691,  affirming  validity 
of  assignment  made  for  benefit  of  certain  creditors,  although  fund  for 
pajrment  of  other  creditors  was  thereby  lessened;  Leopold  v.  Silverman, 
7  Mont.  277,  278,  16  Pac.  582,  583,  where  mortgage,  which  permitted 
mortgagor  to  retain  possession  of  property  aAd  to  sell  same,  was  held 
fraudulent. 

Chattel  mortgage  cannot  be  attacked  by  general  creditor  not  having 
ppecific  lien. 

Approved  in  Neustadter  Bros.  v.  Doust,  13  Idaho,  623,  92  Pac.  979, 
creditor  cannot  resist  foreclosure  sale  of  personal  property  without 
showing  some  claim  upon  specific  property  as  judgment  lien  or  attach- 
ment ;  Chandler  v.  Colcord,  1  Okl.  276,  32  Pac.  335,  holding  that  creditor 
must  obtain  judgment  and  levy  valid  execution  before  attacking  chattel 
mortgage  of  debtor;    dissenting    opinion  in    Blackman  y.    Baxter,  125 
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Iowa,  130,  70  L.  R.  A.  250,  100  N.  W.  79,  majority  holding  an  admin- 
istrator may  claim  unrecorded  chattel  mortgage  of  decedent  void  as 
against  existing  creditors;  Missouri  etc.  Trust  Co.  v.  Richardson,  57 
Neb.  620,  78  N.  W.  274,  holding  a  general  creditor  who  has  neither 
a  general  nor  specific  lien  on  debtor's  property  is  not  entitled  to  have 
such  property  impounded  as  security  for  claim;  Converse  v.  Michigan 
Dairy  Co.,  45  Fed.  20,  Union  Nat.  Bank  v.  Oium,  3  N.  D.  200,  44  Am. 
St.  Rep.  537,  54  N.  W.  1036,  and  Fisher  v.  Kelly,  30  Or.  8,  46  Pac.  148, 
all  reaffirming  and  applying  rule;  First  Nat.  Bank  v.  C.  D.  Woodworth 
Co.,  7  Wyo.  18,  49  Pac.  408,  holding  buyer  cannot,  in  action  for  price, 
attack  seller's  title  on  ground  that  latter  acquired  under  sale  in  fraud 
of  creditors  of  first  seller,  where  buyer,  though  creditor  of  first  seller, 
had  no  lien  on  goods;  Leopold  v.  Silverman,  7  Mont.  283,  16  Pac.  585, 
in  discussion  as  to  whether  a  junior  mortgagee  seeking  to  foreclose 
is  brought  into  privity  with  mortgaged  property  as  completely  as  an 
execution  creditor;  Ridgely  v.  First  Nat.  Bank,  75  Fed,  810,  arguendo. 

Chattel  mortgages  are  not  within  principle  that  pre-ezistixig  debt  is 
good  consideration  for  negotiable  paper. 

Approved  in  In  re  J.  S.  Appel  Suit  etc.  Co.,  198  Fed.  325,  vendor's 
right  to  rescind  sale  for  fraud  and  retake  goods  is  superior  to  mortgtige 
lien  for  pre-existing  debt;  In  re  Happer-Morgan  Co.,  154  Fed.  262, 
xmder  negotiable  instruments  law  of  New  York  that  pre-existing  debt 
constitutes  value,  indorsee  of  accommodation  note  taking  same  as  col- 
lateral security  before  maturity  and  in  good  faith  without  notice  of  de- 
fenses is  holder  for  value,  although  surrendering  no  right  and  note  was 
invalid  in  its  inception ;  Dugan  v.  Beckett,  129  Fed.  58,  63  C.  C.  A.  498, 
holding  mortgagee  authorizing  mortgagor  to  remain  in  possession  and 
providing  for  an  accounting  each  day  to  mortgagee  not  fraudulent  on 
face;  Richardson  v.  Wren,  11  Ariz.  399, 16  L.  R.  A.  (N.  S.)  190,  95  Pac. 
125,  where  plaintiff  holding  equitable  mortgage  on  defendant's  property 
agrees  that  defendants  may  exchange  that  property  free  of  encumbrance 
for  other  property  in  consideration  that  it  be  given  mortgage  on  prop- 
erty received  in  exchange,  plaintiff  is  equitable  mortgagee  for  value; 
National  Safe  Deposit  etc.  Co.  v.  Gray,  12  App.  D.  C.  289,  294,  owner 
of  certificates  of  stock  pledged  by  person  in  possession  to  secure  ad- 
vance of  money  and  pre-existing  debt  is  entitled  to  redeem  stock  upon 
payment  of  money  advanced  when  pledge  was  made,  regardless  of 
pre-existing  debt  due  pledgee  from  pledgor;  Sparrow  v.  Wilcox,  272 
111.  640,  112  N.  E.  299,  holding  prior  judgment  creditors  of  grantee  do 
not  have  rights  of  bona  fide  purchasers,  but  stand  in  shoes  of  grantee; 
Mnnroe  v.  Stanley,  220  Mass.  443,  107  N.  E.  1013,  where  plaintiff's  note 
given  to  insurance  agent,  who  represented  that  he  himself  made  loan, 
was  transferred  to  defendant  to  p^y  outstanding  debt  of  third  person. 
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whom  agent  posed  as  representing,  defendant  was  not  bona  fide  pur- 
chaser for  value ;  Board  of  Trustees  of  Westminster  College  v.  Fry,  192 
Mo.  563,  91  S.  W.  475,  denying  purchaser  of  deed  of  trust,  executed 
after  erroneous  decree  denying  foreclosure,  to  secure  existing  debt,  pro- 
tection against  mortgage  upon  reversal  of  decree;  Morgan  Machine  Co.  v. 
Ranch,  84  Mo.  App.  519,  holding  "trustee  in  deed  of  trust,"  under  Rev. 
Stats.  1899,  §  365,  meant  assignee  had  given  some  legal  consideration 
other  than  pre-existing  debt;  Empire  State  Trust  Co.  v.  Trustees  of 
W.  F.  Fisher  &  Co.,  67  N.  J.  Eq.  605,  60  Atl.  941,  declaring  mortgage  to 
secure  antecedent  debt  not  given  for  value  within  Bankruptcy  Act  or 
State  Corporation  Act;  Lehrenkrauss  v.  Bonnell,  199  N.  Y.  244,  92  N.  E. 
638,  mortgage  to  secure  pre-existing  debt  is  not  invalid,  though  debtor 
intended  to  defraud  other  creditors,  unless  mortgagee  participated  in 
such  intent;  Geo.  M.  McDonald  &  Co.  v.  Johns,  62  Wash.  524,  525,  SS 
L.  R.  A.  (N.  S.)  57,  114  Pac.  176,  177,  section  4441  of  code,  making 
mortgage  valid  as  against  bona  fide  purchasers  from  date  of  filing  for 
record,  does  not  give  priority  to  mortgage  given  for  pre-existing  debt 
and  recorded  before  senior  mortgage;  Hicks  v.  Farrell,  50  Wash.  19, 
126  Am.  St.  Rep.  883,  96  Pac.  516,  holding  person  taking  bill  of  sale  of 
property  as  security  for  pre-existing  debt  is  not  encumbrancer  for 
value;  Gest  v.  Packwood,  13  Sawy.  210,  34  Fed.  374,  and  Gest  v.  Pack- 
wood,  14  Sawy.  144,  39  Fed.  534,  both  holding  the  purchase  of  real 
property,  or  assignment  of  mortgage  thereon  for  an  antecedent  debt, 
does  not  make  vendee  or  assignee  a  purchaser  ^o  as  to  entitle  him  to 
protection  against  prior  conveyance  of  right  in  such  property;  The 
Elmbank,  72  Fed.  618,  holding  one  taking  an  equitable  assignment  of 
part  of  a  fund  or  chose  in  action,  as  security  for  pre-existing  debt 
alone,  is  not  a  bona  fide  purchaser  for  value;  Vogelsang  v.  Fisher,  128 
Mo.  406,  31  S.  W.  17,  holding  giving  of  non-negotiable  warehouse  re- 
ceipts by  vendee  of  stored  whisky  to  his  creditors  as  security  for  pre- 
existing debt  operates  only  as  pledge  of  property  to  secure  debt  and 
does  not  affect  an  existing  vendor's  lien;  Hill  v.  Shrygley,  51  Ark.  60, 
9  S.  W.  846,  holding  assignee  for  benefit  of  creditors  cannot  be  treated 
as  a  purchaser;  Hill  v.  Hite,  79  Fed.  828,  and  Napa  Valley  Wine  Co.  t. 
Rinehart,  42  Mo.  App.  182,  both  holding  mortgagee  to  secure  antece- 
dent debt  not  an  innocent  purchaser,  but  takes  subject  to  equities; 
Milton  V.  Boyd,  49  N.  J.  Eq.  148,  22  Atl.  1081,  where  unrecorded  mort- 
gage on  chattels,  unaccompanied  by  change  of  possession,  was  held  to 
prevail  over  subsequent  mortgage  given  to  secure  prior  indebtedness; 
Franklin  Sav.  Bank  v.  Taylor,  53  Fed.  863,  4  C.  C.  A.  55,  arguendo. 

Distinguished  in  In  re  Marine  Construction  etc.  Co.,  144  Fed.  651,  75 
C.  C.  A.  451,  denying  under  New  York  decisions,  mortgage  covering 
after-acquired  property  valid  as  to  houseboat  built  chiefly  with  labor 
Xin— 55 
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and  materials  furnished  after  mortgage  given;  Hamilton  v.  Fowler, 
99  Fed.  22,  40  C.  C.  A.  47,  holding  transferee  of  mortgage  notes,  as 
security  for  antecedent  debt,  takes  free  from  unknown  equities;  Hunt 
V.  Hunt,  67  Or.  185,  134  Pac.  1182,  employer  accepting  mortgage  from 
employee  for  amount  embezzled  by  him  and  extending  time  of  repiay- 
ing  such  amount  for  six  years  was  bona  fide  purchaser  for  value  as 
against  employee's  wife  joining  in  mortgage  because  of  false  repre. 
sentations;  King  v.  Mellon  Nat.  Bank,  227  Pa.  26,  75  Atl.  834,  where 
owner  delivers  stock  certificates  indorsed  in  blank  to  brokers  to  sell, 
and  broker  substitutes  such  certificates  as  collateral  security  for  his 
own  pre-existing  debt,  bank  is  entitled  to  hold  certificates  against 
owner  upon  failure  of  broker,  as  giving  up  other  security  was  consid- 
eration for  pledge  of  certificates. 

Denied  in  National  City  Bank  v.  Wagner,  216  Fed.  481,  132  C.  C.  A. 
533,  under  Illinois  law,  person  taking  stock  certificate  as  collateral 
security  for  pre-existing  debt  is  deemed  purchaser  for  value. 

Precedent  debt  as  good  consideration  for  chattel  mortgage.    Note, 
Ann.  Gas.  19120,  80. 

Antecedent  debt  as  consideration  constituting  grantee  or  mortgagee 
purchaser  for  value.    Note,  3  Ann.  Gas.  396. 

Chattel  mortgagee  for  pre-existing  debt  as  bona  fide  mortgagee. 
Note,  19  L.  B.  A.  590. 

Pre-existing  debt  as  consideration  for  mortgage  as  against  other 
creditors  or  equities.    Note,  S3  L.  R.  A.  305. 

Bills  and  notes  before  maturity  pass  by  delivery  as  money. 
Approved  in  Hope  v.  Barker,  43  Mo.  App.  638,  following  rule;  Her- 
•rick  V.  Edwards,  106  Mo.  App.  637,  81  S.  W.  467,  holding  negotiability 
of  note  destroyed  by  memorandum  upon  back,  "Note  not  transferable 
or  to  be  used  as  collateral  without  written  consent  of  principal  and 
indorsers";  Chandler  v.  Calvert,  87  Mo.  App.  371,  holding  promissory 
note  represents  money  and  is  payable  in  money  only. 

Becordlng  mortgage,  securing  pre-existing  debt,  does  not  give  it  priority 
over  first  mortgage. 

Approved  in  Boettger  v.  Roehling,  74  Mo.  App.  262,  holding  a  con- 
veyance as  security  only  for  an  antecedent  debt,  does  not  render  holder 
a  bona  fide  purchaser  for  value ;  Union  Nat.  Bank  v.  Oium,  3  N.  D.  202, 
204,  44  Am,  St.  Rep.  538,  540,  54  N.  W.  1036,  1037,  holding  where  cred- 
itor attaches  mortgaged  property  between  execution  of  mortgage  and 
recording  thereof,  his  lien  is  not  superior  to  mortgage,  where  debt  for 
'which  he  attaches  existed  before  giving  mortgage,  and  creditor  has  not 
■altered  his  position  to  his  detriment  since  mortgage  was  given  and 
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before  filing  thereof;  Cassidy  v.  Harrelson,  1  Colo.  App.  463,  29  Pac. 
626,  following  rule ;  Thompson  v.  Massey,  76  Mo.  App.  202,  arguendo. 

Distinguished  in  Dempsey  v.  Pforzheimer,  86  Mich.  656,  18  L.  B.  A. 
S91,  49  N.  W.  4^6,  and  Vinin^  v.  Millar,  116  Mich.  147,  74 'n.  W.  460, 
both  holding  creditor,  who  has  right  to  secure  a  lien  by  legal  process, 
8ux)erior  to  that  of  chattel  mortgage  then  on  file,  may  obtain  a  like  lien 
by  execution  to  him  by  debtor  of  chattel  mortgage  to  secure  same 
indebtedness. 

Chattel  mortgage  allowing  the  mortgagor  to  retain  possession  and 
to  sell  the  property.    Note,  15  Ahl  St.  Rep.  914. 

Effect  of  giving  mortgagor  possession  with  power  of  sale  on  validity 
of  mortgage.    Note,  18  L.  R.  A.  611. 

Miscellaneous.  Cited  in  Rocheleau  v.  Boyle,  11  Mont.  463,  28  Pac. 
«76,  incidentally;  Work  v.  Jacobs,  35  Neb.  779,  53  N.  W.  995,  not  in 
point ;  Etheridge  v.  Sperry,  139  U.  S.  274,  86  L.  Ed.  175, 11  Sup.  Ct.  568, 
and  Wilson  v.  Perrinj  62  Fed.  631,  11  C.  C.  A.  66,  as  instance  where 
local  law  relating  to  mortgages  was  held  binding  on  Federal  court. 

120  U.  S.  569-676,  SO  L.  Ed.  732,  7  Sap.  Ct.  698,  GHZOAGO  ETC.  R.  R.  00. 
V.  OXTTPEY. 

KaUroad  stock,  issued  tor  constructing   Drancnes,  is  taxaMe   under 
BilsBOUil  laws. 

Approved  in  Chicago  etc.  R.  R.  Co.  v.  Guffey,  122  U.  S.  569,  80  L.  Ed. 
1186,  7  Sup.  Ct.  1301,  where  holding  is  reaffirmed. 

Exemption  from  taxation  must  be  granted  In  express  teims. 
Approved  in  Downs  v.  United  States,  113  Fed.  148,  51  C.  C.  A.  100, 
upholding,  under  section  5,  Tariff  Act  of  1897,  imposition  on  Russian 
e>cported  sugar,  of  duty  equal  to  Russian  exportation  bounty;  Atlantic 
etc.  R.  R.  Co.  V.  Lesueur,  2  Ariz.  432,  19  Pac.  159,  holding  exemption 
of  right  of  way  of  railroad  under  14  U.  S.  Stats,  at  Large,  292,  does  not 
include  road  built  thereon  and  building  connected  therewith;  State  v. 
Great  Northern  Ry.  Co.,  106  Minn.  323,  119  N.  W.  205,  statute  increas- 
ing rate  of  gross  earnings  tax  on  railroads  engaged  in  business  within 
State  to  four  per  cent  is  valid  as  to  defendant  and  all  its  lines  of  roads 
■and  branches  thereof;  Tabb  v.  City  of  Richmond,  116  Va.  231,  81  S.  E. 
'35,  construing  provisions  of  act  to  exempt  fraternal  association  itself 
from  other  taxes  than  those  imposed  by  act,  but  not  to  prevent  city 
from  imposing  additional  license  tax  on  individual  agents  employed  by 
«uch  companies;  Lake  Drummond  Canal  Co.  v.  Commonwealth,  103  Va. 
245,  49  S.  E.  508,  holding  foreclosure  sale  of  corxwrate  property  and 
franchise  did  not  pass  to  purchaser  corporation's  immunity  from  taxa- 
tion^; dissenting  opinion  in  Citizens'  Bank  v.  Parker,  192  U.  S.  87,  48 
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L.  Ed.  857,  24  Sup.  Ct.  187,  majority  holding  La.  Act  January  30,  1836, 
*§  4,  exempting  capital  stock  of  Citizens'  Bank,  included  exemption  from 
tax  for  carrying  on  business;  dissenting  opinion  in  Jackson  v.  Corpora- 
tion Commission,  130  N.  C.  426,  42  S.  E.  138,  majorit/  holding  acts  of 
1901,  repealing  law  of  1899,  and  providing  quadrennial  assessments 
f)eginning  1903,  relieved  corporation  commissioners  from  separately 
assessing  railway  franchises  for  1901;  Phoenix  Ins.  Co.  v.  Tennessee, 
161  U.  S.  177,  40  L.  Ed.  661,  16  Sup.  Ct.  472,  holding,  where  State  has 
X}onferred  on  a  company  all  the  rights  enjoyed  by  another,  it  does  not 
confer  on  new  company  an  exemption  from  taxation  beyond  what  was 
conferred  on  other  company;  Ford  v.  Delta  etc.  Land  Co.,  164  U.  S.  666, 
41  L.  Ed,  592,  17  Sup.  Ct.  232,  holding  exemption  from  taxation,  con- 
ferred on  a  railroad  company,  only  applies  to  such  property  as  is  used 
in  the  business  of  the  company;  Wilmington  etc.  R.  R.  Co.  v.  Alsbrook, 
110  N.  C.  156,  14  S.  E.  656,  State  v.  Keokuk  etc.  Ry.  Co.,  99  Mo.  42,  6 
L.  E.  A.  225,  12  S.  W.  293,  and  State  Board  of  Assessors  v.  Paterson 
fete.  R.  R.  Co.,  50  N.  J.  L.  450,  14  Atl.  612,  affirming  validity  of  tax 
imposed  on  railroad  company;  Lee  v.  Sturges,  46  Ohio  St.  159,  $2  L.  R.  A. 
658,  19  N.  E.  563,  and  Knoxville  etc.  R.  R.  Co.  v.  Harris,  99  Tenn.  693, 
43  S.  W.  117,  both  holding  every  presumption  is  against  surrender  of 
taxing  x>ower;  dissenting  opinion  in  Hancock  v.  Singer  Mfg.  Co.,  62 
•N.  J.  L.  348,  42  L.  R.  A.  862,  41  Atl.  854,  majority  holding  Singer 
Machine  Company  exempt  from  all  State  taxes;  Dow  v.  Northern  R.  R. 
Co.,  67  N.  H.  49,  36  Atl.  535,  and  Schurz  v.  Cook,  148  U.  S.  409,  87 
L.  Ed.  508,  13  Sup.  Ct.  649,  arguendo. 

Distinguished  in  Monroe  Water  Works  Co.  v.  Monroe,  110  Wis.  18,  85 
•N.  W.  687,  upholding  contract  of  city  to  pay  water  company  as  rental 
for  use  of  plant  sum  equal  to  assessed  taxes  as  no  exemption;  dissent- 
ing opinion  in  Pullen  v.  Corporation  Commission,  152  N.  C.  576,  579,  68 
fi.  E.  168, 169,  majority  holding  that  surplus  of  bank  invested  in  asylum 
bonds  of  State  is  exempt,  and  must  be  deducted  from  surplus  in  assess- 
ing stock  for  taxation. 

Corporate  taxation  as  affected  by  contract  clause  in  Federal  Con- 
stitution.   Note,  60  L.  B.  A.  89,  50,  81. 

120  U.  S.  676-586,  SO  L.  Ed.  789,  7  Sup.  Ct.  730,  SCHLEY  T.  PXTLLMAN 
CAB  CO. 

Deed  joined  in  with  husband,  and  signed  and  acknowledged  with  blm. 
Is  8Ul&ciently  executed  under  Illinois  law. 

Approved  in  Keane  v.  Chamberlain,  14  App.  D.  C.  106,  under  laws  of 
Maryland,  general  words  of  assignment  for  benefit  of  creditors  are  re- 
stricted by  particular  description  of  schedule,  and  assignment  executed 
in  this  District,  purporting  in  schedule  to  convey  life  estate  only  by  as- 
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Bignor  of  lands  in  Maryland,  conveys  only  life  estate,  although  assign- 
ment itself  purports  to  convey  all  of  assignor's  property;  Morgan  v. 
"Snodgrass,  49  W.  Va.  393,  38  S.  E.  697,  upholding  deed  of  married 
•woman's  separate  realty  not  naming  husband  as  grantor  but  signed  and 
acknowledged  by  both ;  Garton  v.  Hudson  etc.  Pub.  Co.,  8  Okl.  638,  58 
■Pac.  948,  holding  a  substantial,  and  not  a  literal,  compliance  with  stat- 
ute in  certificate  of  acknowledgment,  is  all  that  law  requires. 

Deed,  whether  binding  on  one  not  named  as  grantor  therein.  Note, 
23  Am.  St.  Bep.  83. 

What  is  sufficient  joinder  of  husband  in  conveyance  of  wife's  real 
estate.    Note,  97  Am.  St.  Bep.  585,  586,  587. 

Effect  of  signature  of  deed  or  mortgage  by  one  not  named  in  it. 
Note,  IS  L.  B.  A.  (N.  S.)  800. 

Statements,  "personally  came,"  and  "known  to  me,**  etc.,  Imply  personal 
acciaaintance. 

Approved  in  Northwestern  etc.  Bank  v.  Ranch,  5  Idaho,  756,  51  Pac. 
765,  holding  substantial  compliance  with  statute  by  married  woman  in 
acknowledging  deed  sufficient;  Garton  v.  Hudson-Kimberly  Pub.  Co.,  8 
Okl.  638,  58  Pac.  948,  omission  of  "their"  in  acknowledgment  provi- 
sion, **and  each  for  themselves  acknowledge  execution  thereof  to  be 

free  and  voluntary  act,"  does  not  render  acknowledgment  void;  Boswell 
v.  First  Nat.  Bank,  16  Wyo.  189,  92  Pac.  631,  certificate  of  acknowledg- 
ment of  power  of  attorney  which  recites,  "Personally  came  before  me 
[name  of  grantor]  whose  name  is  subscribed  to  the  within  instrument 
and  acknowledged  the  same  free  and  voluntary,"  is  sufficient;  Cannon 
V.  Deming,  3  S.  D.  428,  53  N.  W.  864,  holding,  under  South  Dakota  stat- 
ute, officer  must  actually  know  parties  executing  deed. 

When  defects  in  certificates  of  acknowledgments  are  fatal  and 
when  not.    Note,  108  Am.  St.  Bep.  570. 

Certificate  of  married  woman 's  acknowledgment.  Note,  45  L.  B.  A. 
(N.  S.)  1117. 

Questions  of  State  law  as  to  which  State. court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  B.  A.  (N.  S.)  431.   . 

Miscellaneous.  Cited  in  United  States  v.  Potter,  56  Fed.  101, 
erroneously. 

120  U.  S.  686-^95,  SO  L.  Ed.  734,  7  Sup.  Ot.  689,  aiLMEB  ▼.  STONE. 
Extrinsic  evidence  is  admissible  to  explain  latent  ambignlty. 
Approved  in  Coney  Island  Co.  v.  Mclntyre-Paxton  Co.,  200  Fed.  909, 
•119  C.  C*  A.  197,  where  provisions  of  contract  in  settlement  of  disagree- 
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ment  between  owner  of  amusement  park  and  person  operating  certain 
devices  are  ambiguous,  construction  is  for  jury;  National  Jewish  Hos- 
pital V.  Coleman,  191  Ala.  154,  67  South.  700,  where  testamentary  gift 
to  charity  is  ambiguous  because  applicable  to  several  different  charities 
and  precisely  to  none,  religious  and  social  affiliations  of  testator,  and 
interest  in  particular  charity,  may  be  shown;  McDonald  v.  Shaw,  81 
Ark.  241,  98  S.  W.  954,  holding^  beneficiary  under  will  was  **  Sisters  of 
Mercy  of  Female  Academy  of  Fort  Smith, ' '  corporation  created  by  stat- 
ute, and  not  local  body  of  Sisters  of  Mercy  conducting  school  on  prop- 
erty adjoining  church  to  which  testatrix  belonged ;  Kaiser  v.  Branden- 
burg, 16  App.  D.  C.  316,  parol  evidence  of  condition  of  testator's  estate  at 
time  of  making  of  will  was  inadmissible  to  show  testator's  intent;  Hitch- 
cock V.  Board  of  Home  Missions,  259  111.  293, 294, 297,  Ann.  Oba.  1915B,  1, 
102  N.  E.  744,  745,  holding  parol  evidence  admissible  to  determine  which 
of  two  societies  carrying  on  same  charity  is  legatee  under  will;  In  re 
eleven's  Estate,  161  Iowa,  295, 142  N.  W.  988,  Code,  section  3270,  limiting 
gifts  by  testators  to  religious,  eleemosynary  or  like  corporations,  applies 
only  to  corporations,  and  not  to  gifts  to  trustees  for  charity ;  In  re  John- 
ston's  Estate,  141  Iowa,  112,  119  N.  W.  276,  where  testatrix  bequeathed 
sum  to  Presbyterian  church  and  sum  to  be  equally  divided  bet  ween,  home 
and  foreign  missions,  latter  bequest  was  intended  for  board  of  home 
missions  and  board  of  foreign  missions  of  Presbyteriaft  church,  and  was 
not  void  for  uncertainty;  Succession  of  Til  ton,  133  La.  439,  63  South. 
101,  holding  legacy  to  Home  for  Insane  was  in  favor  of  East  Louisiana 
Home  for  Insane,  where  record  shows  testatrix  had  personal  interest  in 
such  hospital  and  believed  it  only  h^me  for  insane  in  Louisiana;  Gil- 
christ V.  Corliss,  155  Mich.  132, 130  Am.  St.  Rep.  J568,  118  N.  W.  941, 
holding  evidence  was  sufficient  to  determine  beneficiaries  of  charitable 
bequests,  not  accurately  designated  in  will;  Cook  v.  Universalist  Gen. 
Convention,  138  Mich.  160,  101  N.  W.  218,  admitting  evidence  where 
bequest  to  '* Universalist  Japan  Mission  Fund"  to  show  testatrix  a 
Universalist  in  faith;  Darnell  v.  Lafferty,  113  Mo.  App.  303,  88  S.  W. 
791,  admitting  parol  evidence  to  show  what  heifers  and  cows  were  re- 
ferred to  by  statement  'Hen  head  of  cows  and  heifers";  Wadsworth  v. 
Baldwin,  79  N.  J.  Eq.  276,  82  Atl.  327,  holding  court  would  distribute 
funds  on  application  of  executor  on  notice  to  persons  having  claims,  and 
in  absence  of  claim  or  notice  to  attorney  general  as  representing  public 
interest  in  charitable  gifts;  McLeod  v.  Jones,  159  N.  C.  78,  74  S.  E.  735, 
holding  extrinsic  evidence  admissible  to  determine  beneficiaries  under 
will  making  charitable  bequests  to  societies  incorrectly  designated; 
American  etc.  Twine  Co.  v.  Worthington,  141  U.  S.  474,  35  L.  Ed.  824, 
12  Sup.  Ct.  57,  where  statements  made  by  promoters  of  a  tariff  act  were 
considered  in  interpreting  act;  Daugherty  v.  Rogers,  119  Ind.  258,  3 
L.  R.  A.  851,  20  N.  E.  781,  applying  rule  in  interpreting  an  ambiguity  as 
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to  amount  of  a  bequest;  Reilly  v.  Union  Protestant  Infirmary,  87  Md. 
670y  40  Atl.  896,  holding  misnomer  of  a  corporation  in  a  devise  will  not 
defeat  same;  Decker  v.  Decker,  121  111.  350,  352,  353,  12  N.  E.  754,  755, 
and  Seebrock  v.  Fedawa,  33  Neb.  417,  29  AnL  St.  Rep.  491,  50  N.  W.  271, 
where  extrinsic  evidence  was  admitted  to  prove  property  intended  to  be 
devised,  there  having  been  a  misdescription;  Woman's  Union  Mission- 
ary Soc.  V.  Mead,  131  111.  368,  23  N.  E.  610,  Moore  v.  Moore,  50  N.  J.  Eq. 
565,  25  Atl.  407,  and  Ross  v.  Kiger,  42  W.  Va.  407,  26  S.  E.  194,  where 
extrinsic  evidence  was  admitted  to  prove  beneficiary  intended,  there  hav- 
ing been  a  misdescription;  Oldham  v.  York,  99  Tenn.  77,  41  S.  W.  335, 
holding  metes  and  bounds  control  estimated  acreage  in  description  of 
lands  in  a  devise. 

Extrinsic  evidence  to  explain  wills.    Note,  50  Ahl  St.  Rep.  287,  288. 

Parol  evidence  in  aid  of  construction  of  will.    Note,  Aim.  Gas. 
1915B,  30,  31,  32. 

Parol  evidence  of  mistake  in  description  of  land  devised.    Note,  16 
L.  R.  A.  322. 

Extrinsic  evidence  to  establish  identity  of  legatee  or  devisee.    Note, 
47  L.  R.  A.  (N.  S.)  516,  619,  536. 

Board  of  missions  is  not  church,  congregation  or  society  for  religious 
worship. 

Approved  in  Hamsher  v.  Hamsher,  132  111.  283,  285,  8  L.  R.  A.  558,  23 
N.  E.  1124,  holding  statutory  prohibition  does  not  apply^to  Young  Men's 
Christian  Association;  Alden  v.  St.  Peter's  Parish,  158  111.  641,  SO 
L.  R.  A.  235,  42  N.  E.  395,  holding  statutory  prohibition  against  an 
incorporated  religious  society  receiving  more  than  ten  acres  of  land  not 
applicable  to  unincorporated  societies. 

120  U.  S.  595-597,  30  I*.  Ed.  794,  7  Sup.  Ct.  704,  MARSH  v.  SHEPABD. 

Appeal  will  not  be  dismissed  on  motion  of  one  appellant  against  wUl 
of  others. 

Distinguished  in  Illinois  Central  R.  Co.  v.  Adams,  180  U.  S.  32,  46 
L.  Ed.  411,  21  Sup.  Ct.  252,  holding  appeal  from  decree  refusing  injunc- 
tion against  collection  of  taxes  not  dismissed  because  taxes  had  been 
collected. 

120  U.  8.  598-600,  80  L.  Ed.  796,  7  Sup.  Ct.  704,  MAB8H  ▼.  NICHOLS. 

Not  cited. 

120  U.  S.  600-605,  30  L.  Ed.  798,  7  Sup.  Ct.  739,  EAST  ST.  LOXnS  T.  AMT. 
Illinois  Constitution  of  1870  removed  limitation  on  East  St.  Louis  to 
tax  to  pay  bonds. 
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Approved  in  People  v.  Peoria  etc.  Ry.  Co.,  216  111.  227,  74  N.  E.  736, 
holding  school  directors'  duty  when  bonds  issued  and  indebtedness  in- 
curred to  provide  annual  tax  to  pay  interest  and  principal;  Pettibone  v. 
West  Chicago  Park  Commrs.,  215  111.  317,  324,  326,  74  N.  E.  392,  394, 
holding  constitutional  provision  self -executing  act  hot  repugnant  because 
amount  raised  thereby  insufficient  to  pay  interest  and  principal  of 
bonds ;  McGrew  v.  Missouri  Pac.  Ry.  Co.,  230  Mo.  552,  132  S.  W.  1093, 
holding  provision  of  State  Constitution  of  1875  adopting  short-haul  rule 
for  passengers  and  freight  self -executing  and  not  suspended  by  direc;- 
tion  to  legislature  to  pass  suitable  laws  to  enforce  such  rule;  Evans  v. 
McFarland,  186  Mo.  727,  85  S.  W.  880,  holding  indebtedness  voted,  con- 
stitutional provision  providing  for  tax  to  pay  same,  self -enforcing;  Wil- 
son Vi  Board  of  Education,  12  S.  D.  547,  549,  81  N.  W.  955,  holding 
school  district  incurring  indebtedness  by  bond  issue  under  S.  D.  Const., 
art.  XIII,  §  5,  without  providing  tax,  obliged  to  provide  payment ;  East 
St.  Louis  V.  People,  124  111.  665,  17  N.  E.  449,  and  Kcne  v.  Charleston, 
161  111.  184,  43  N.  E.  613,  both  holding,  under  Constitution  of  1870, 
every  debt  contracted  by  a  municipality  carries  with  it  an  obligation  of 
the  municipality  to  levy  and  collect  taxes  necessary  to  pay  such  indebt- 
edness; Dupee  V.  Swigert,  127  111.  506,  21  N.  E.  625,  holding  constitu- 
tional provision  relating  to  liability  of  stockholders  in  banking  institu- 
tions is  self-executing. 

Taxation  to  pay  Judgment  against  city  may  be  compelled  by  mandamus. 

Approved  in  United  States  v.  Key  West,  78  Fed.  94,  23  C.  C.  A.  663, 
following  rule ;  McKie  v.  Rose,  140  Fed.  148,  denying  wrongful  expendi- 
ture of  proceeds  of  bond  sale  to  pay  judgment  a  defense  to  petition  for 
mandamus  to  compel  tax  levy  to  pay  judgment;  City  of  Little  Rock  v. 
United  States,  103  Fed.  426,  43  C.  C.  A.  261,  affirming  award  of  man- 
damus compelling  city  to  issue  warrants  covering  indebtedness  to  judg- 
ment creditor;  State  v.  Gordon,  217  Mo.  119,  116  S.  W.  1103,  granting 
mandamus  to  compel  city  to  levy  tax  to  pay  waterworks  bonds ;  City  of 
Austin  V.  Cahill,  99  Tex.  195,  88  S.  W.  551,  holders  of  outstanding  un- 
refundcd  water  and  light  bonds  may,  by  mandamus,  compel  city  to  levy 
tax  to  pay  bonds  without  regard  to  subsequent  inconsistent  legislation. 

Distinguished  in  Gay  v.  New  Whatcom,  26  Wash.  396,  67  Pac.  90,  re- 
fusing mandamus  to  compel  new  tax  levy  to  meet  interest  on  water 
bonds  where  annual  tax  levy  was  deficient. 

Court  may  order  single  levy  to  pay  accumulation  of  debts  originally 
payable  in  installments. 

Approved  in  Padgett  v.  Post,  106  Fed.  603,  45  C.  C.  A.  488,  upholding 
mandamus  to  compel  single  tax  levy  to  pay  judgment  on  municipal 
bonds  where  municipality  failed  to  make  required  annual  levies;  Hicks 
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T.  Cleveland,  106  Fed.  465,  45  C.  G.  A.  429,  npholding  mandamus  issued 
to  compel  levy  of  single  tax  to  pay  township  bonds  and  interest  in 
arrears ;  State  v.  Walker,  193  Mo.  712,  92  S.  W.  74,  awarding  mandamus 
to  compel  school  board  to  execute  refunding  bonds  to  liquidate  former 
bonds,  where  no  tax  provided  for  their  liquidation;  Young  v.  City  of 
Broken  Bow,  94  Neb.  476,  143  N.  W.  745,  holding  judgments  for  differ- 
ence in  price  at  which  waterworks  company  was  to  supply  city  with 
water  and  amount  raised  and  paid  by  annual  tax  levy  valid,  not  fuUy 
paid,  and  should  be  revived ;  Bowen  v.  West,  10  Colo.  App.  326,  50  Pae. 
1087,  holding  city  may,  under  certain  eircumstances,  levy  a  tax  in  excess 
of  amount  permitted  by  law. 

Distinguished  in  Chicago  etc.  R.  R.  Co.  v.  People,  177  HI.  93,  52  N.  E. 
439,  where  question  involved  was  as  to  power  of  city  to  levy  tax  in  ex- 
cess of  limitation  imposed  by  State  law. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal 
Supreme  Court  for  review.    Note,  66  L.  B.  A.  856. 

120  V.  8.  606-690,  SO  L.  Ed.  801,  7  Sup.  Ot  706,  GONZAUBS  ▼.  BOSS. 

Testlmonio  is  not  invalid  because  not  properly  stamped;  its  execution 
may  be  proved. 

Approved  in  Williams  v.  Conger,  125  U.  S.  422,  81  L.  Ed.  789,  8  Sup. 
Ct.  945,  following  rule. 

Presumptions  are  against  f orfdtnre,  and  in  favor  of  regularity  of 
officers'  acts. 

Approved  in  Griffin  v.  American  Gold  Min.  Co.,  136  Fed.  73,  68  C.  C.  A. 
637,  presuming  in  support  of  levy  that  marshal  performed  the  proper 
acts  in  levying  attachment;  New  River  Mineral  Co.  v.  Roanoke  Coal 
&  Coke  Co.,  110  Fed.  345,  49  C.  C.  A.  78,  presuming  proper  service  made 
where  in  action  under  Code  Va.  1887,  §  3211,  return  of  service  of  notice 
by  motion  was  made ;  Oakland  Paving  Co.  v.  Donovan,  19  Cal.  App.  496| 
126  Pac.  391,  acts  of  acting  superintendent  of  city  streets  concerning 
street  improvements  are  valid,  as  concerning  right  of  paving  company 
to  enforce  assessment;  Sheaf er  v.  Mitchell,  109  Tenn.  210,  71  S.  W.  94, 
holding  after  lapse  of  thirty-five  years  in  which  many  conveyances 
occurred  where  original  proprietors  have  asserted  no  title,  tax  deed  pre- 
sumed valid  if  possible;  Nofire  v.  United  States,  164  U.  S.  660,  41  L.  Ed. 
590,  17  Sup.  Ct.  213,  holding  fact  that  an  official  marriage  license  was 
issued  carries  with  it  a  presumption  that  all  statutory  prerequisites 
thereto  had  been  complied  with ;  Owen  v.  Presidio  Min.  Co.,  61  Fed.  12, 
9  C.  C.  A.  338,  and  Lerma  v.  Stevenson,  40  Fed.  358,  incidentally  as  to 
presumptions  which  may  be  indulged  touching  regularity  and  validity  of 
acts  of  officials  under  a  former  government;  Lee  v.  Watson,  15  Mont» 
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233,  38  Pac.  1078,  where  certain  evidence  of  ownership  was  held  suffi- 
cient to  maintain  injunction  to  restrain  trespass. 

Mexican  laws,  relating  to  public  land  grants,  discussed. 
Approved  in  Surghenor  v.  Ranger,  133  Fed.  461,  66  C.  C.  A.  327,  holding 
final  purchaser  having  grant  surveyed  and  possession  delivered  to  him 
by  commissioner  took  both  legal  and  equitable  title ;  Interstate  Land  Co. 
V.  Maxwell  Land  Co.,  139  XL  S.  687,  590,  35  L.  Ed.  285,  286,  11  Sup.  Ct. 
662,  663,  holding  an  impresario  grant  of  land  in  Mexico  operated  to  des- 
ignate a  tract  of  country  within  which  impresarios  might  establish  a 
colony  or  colonies,  but  no  title  passed  until  such  colony  was  established ; 
Lerma  v.  Stevenson,  40  Fed.  359,  holding  Texas  statute  forbidding  any 
claim  of  title  to  land  arising  before  a  particular  date,  to  be  used  as  evi- 
dence in  suit  relating  thereto,  is  not  applicable  to  claims  arising  under 
Mexican  grants. 

Miscellaneous.  Cited  in  Barnes  v.  Newton,  5  Okl.  448,  49  Pac.  1077, 
holding  favorable  decision  of  Land  Department  not  entitling  one  out  of 
possession  to  maintain  injunction  suit  to  recover  possession  of  land. 

120  U.  S.  630-648,  30  L.  Ed.  810,  7  Sup.  Ot.  696,  DUBHANE  ▼.  BENEDICT. 

Supreme  Court  lias  Jurisdiction,  where  demand  less  than  five  tliousand 
dollars,  if  disallowed  counterclaim  exceeded  five  thousand  dollars. 

Approved  in  Export  etc.  Lumber  Co.  v.  Port  Banga  Lumber  Co.,  237 
U.  S.  391,  69  L.  Ed.  1011,  35  Sup.  Ct.  604,  dismissing  appeal  from 
Supreme  Court  of  I^ilippine  Islands  where  amount  in  controversy  is 
less  than  twenty-five  thousand  dollars,  as  required  by  act  of  1902; 
Simms  v.  Simms,  176  U.  S.  169,  44  L.  Ed.  118,  20  Sup.  Ct.  61,  holding 
appeal  lies  to  Supreme  Court  from  decree  of  territorial  court  allowing 
alimony  and  counsel  fees  in  divorce  proceeding. 

Amount  in  controversy  *f or  purpose  of  appeal  where  defendant  has 
filed  counterclaim.    Note,  Ann.  Gas.  1914A,  1042. 

Action  for  breach  of  warranty  may  be  either  in  assumpsit  or  tort. 
Approved  in  Shippen  v.  Bowen,  122  U.  S.  682,  30  L.  Ed.  1174,  7  Sup. 
Ct.  1286,  holding,  in  action  for  breach  of  warranty,  it  is  not  necessary 
to  allege  or  prove  scienter. 

Sale  of  goods  for  particular  purpose,  buyer  having  no  opportunity  to 
inspect,  implies  warranty  of  fitness. 

Approved  in  Bunch  v.  Weil,  72  Ark.  347,  65  L.  R.  A.  80,  80  S.  W.  583, 
reaffirming' rule;  Kansas  City  Bolt  etc.  Co.  v.  Rodd,  220  Fed.  753,  re- 
versing decision  for  defendant  in  action  to  recover  price  paid  for 
machines  because  of  erroneous  instruction  that  defendant  did  not  war- 
rant machines  ''were  fit  for  any  particular  purpose,"  where  defendant 
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knew  of  inteirded  use  of  machines  by  plaintiff;  Murphey  v.  Springs 
&  Co.,  200  Fed.  375,  45  L.  R.  A-  (N.  S.)  539,  118  C.  C.  A.  524,  fact  that 
account  had  been  stated  and  defendant  promised  to  pay  does  not  deprive 
him  of  defense  that  account  was  based  on  wagering  transaction ;  General 
Fireproofing  Co.  v.  L.  Wallace  &  Son,  175  Fed.  659,  99  C.  C.  A-  204, 
where  defendant  company  engaged  in  fireproofing  buildings  contracted 
to  furnish  materials  and  perform  labor  in  fireproofing  hotel  building, 
and  to  furnish  structural  steel  required  in  building,  express  warranty 
that  structural  steel  would  carry  loads  as  specified  by  architects  did  not 
exclude  implied  warranty  as  to  work  and  materials  in  fireproofing; 
Schagun  v.  Scott  Mfg.  Co.,  162  Fed.  213,  89  C.  C.  A.  189,  holding  action 
for  fraud  and  deceit  could  not  be  maintained  on  ground  that  machine 
failed  to  comply  with  oral  representations  as  to  its  successful  operation, 
where  contract  gave  right  to  reject  machine  after  three  days'  trial  nega- 
tiving intent  to  defraud,  and  becatise  renewal  of  notes  for  price  after 
longer  trial  ratified  sale;  Davis-Calyx  Drill  Co.  v.  Mallory,  137  Fed.  335, 
69  L.  R.  A.  978,  69  C.  C.  A.  662,  denying  implied  warranty  from  con- 
tract to  supply  described  and  definite  article,  although  vendor  knew 
article  purchased  for  particular  purpose ;  Union  Selling  Co.  v.  Jones,  128 
Fed.  677,  63  C.  C.  A.  224,  excluding  parol  evidence  to  vary  ordinary 
meaning  of  words  ''quality  guaranteed,"  in  contract  for  sale  of  binder 
twine,  that  such  twine  fit  for  ordinary  use;  Conkling  v.  Standard  Oil 
Co.,  138  Iowa,  606,  116  N.  W.  826,  where  seller  denies  express  warranty 
of  inflammability  of  oil  for  gasoline  engine,  buyer  was  entitled  to  have 
implied  warranty  considered,  and  buyer  recovers  damages  for  loss  of 
machine  by  ignition  of  oil;  Berg  v.  Rapid  Motor  Vehicle  Co.,  78  N.  J.  E. 
727,  75  Atl.  934,  holding  defendant  impliedly  warranted  automobile  was 
fit  for  use  intended,  where  plaintiff  ignorant  of  operation  of  automobile 
applies  to  defendant  for  automobile  for  conveyance  of  passengers  in 
sight-seeing;  Stanford  v.  National  Drill  Mfg.  Co.,  28  Okl.  444,  114  Pac. 
735,  holding  there  was  no  implied  warranty  that  well-drilling  machinery 
would  bore  in  specified  area  in  New  Mexico  to  certain  depth  where 
written  contract  was  silent  on  subject  but  vendee  relied  on  representa- 
tions of  vendor's  agent  and  made  contract;  Ketchum  v.  Stetson  etc.  Mill 
Co.,  33  Wash.  97,  73  Pac.  1128,  holding  purchaser  inspecting  logs  before 
running  through  mill  cannot  recover  damages  to  mill  on  account  of  iron 
imbedded  in  logs;  Logeman  Bros.  Co.  v.  R.  J.  Preuss  Co.,  131  Wis.  129, 
111  N.  W.  67,  holding  there  was  no  implied  warranty  covering  prac- 
ticability of  connecting  attachments  for  punching  and  riveting  steel 
to  old  press,  because  matter  was  just  as  apparent  to  purchaser  as  to 
manufacturer;  Tatro  v.  Brower,  118  Mich.  616,  77  N.  W.  274,  incident- 
ally, holding  damages  arising  from  breach  of  express  warranty  may  be 
recovered  by  buyer  in  assumpsit. 
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Diatingaished  in  Carleton  v.  Jenks,  80  Fed.  941,  26  C.  C.  A.  265,  where 
the  alleged  defect  was  open  and  plainly  observable  to  purchaser;  De 
Witt  V.  Berry,  134  U.  S.  313,  33  L.  Ed.  899,  10  Sup.  Ct.  538,  holding 
warranty  cannot  be  implied  where  there  is  an  express  warranty  of  qual- 
ity, accompanied  by  delivery  and  acceptance  of  sample. 

Implied  warranty  of  fitness  of  property  bought  for  special  purpose. 
Note,  22  L.  B.  A.  191. 

Implied,  warranty  of  fitness  for  purpose  for  which  goods  are  sold. 
Note,  28  R  B.  0.  492. 

In  suit  for  pilce,  defendant  may  set  up  breach  of  warranty  or  def ecttve 
performance  in  recoupment. 

Approved  in  Skud  v.  Tillinghast,  195  Fed.  9, 115  C.  C.  A.  83,  failure 
of  bank  to  protect  securities  attached*  to  note  executed  for  accommoda- 
tion of  cashier  furnishes  claim  available  to  maker  by  way  of  recoupment 
when  sued  on  note  by  bank's  receiver;  Davis  v.  Bessemer  City  Cotton 
Mills,  178  Fed.  794,  102  C.  C.  A.  232,  under  law  of  North  Carolina, 
where  liability  of  partners  for  partnership  debt  is  joint  and  several,  debt 
of  partnership  founded  on  contract  may  be  pleaded  as  counterclaim  in 
action  by  partner  for  debt  due  him  individually;  McQuire  ▼.  Gerstley, 
26  App.  D.  C.  204,  in  action  on  bond,  surety  cannot  set  off  demand  for 
damages  for  malicious  interference  in  partnership  contract  of  principal; 
Adams  v.  Spokane  Drug  Co.,  57  Fed.  889,  23  L.  E.  A.  334,  holding,  in 
action  at  law  by  receiver  of  national  bank  on  a  note,  maker  may  plead 
as  setoff  any  debt  of  bank  to  him,  existing  at  time  of  its  failure;  Die- 
trich V.  Ely,  63  Fed.  414, 11  C.  C.  A.  266,  holding  damages  for  malicious 
prosecution  of  suits  for  unlawful  detainer  cannot  be  set  off  in  action 
for  rent ;  Providence  etc.  Engine  Co.  v.  Hathaway  Mfg.  Co.,  79  Fed.  515, 
without  special  application. 

Distinguished  in  Edgemoor  Iron  Co.  ▼.  Brown  Hoisting  Mach.  Co.,  6 
Penne.  (Del.)  13, 14,  4  L.  R.  A.  (N.  S.)  858,  62  Atl.  1056,  in  action  for 
price  of  traveling  crane,  defendant  cannot  recoup  damages  paid,  without 
suit,  for  death  of  servant  killed  by  overturning  of  crane  because  of  its 
negligent  construction. 

Damages  for  breach  of  warranty  include  all  damages  necessarily  result- 
ing. 

Approved  in  Tyler  v.  Moody,  111  Ky.  197,  63  S.  W.  434,  holding  dam- 
ages recoverable  for  breach  of  warranty  that  gas  machine  would  not 
explode  include  personal  injuries  received;  North  Chicago  St.  Ry.  Co.  v. 
Bumham,  102  Fed.  673,  42  C.  C.  A.  584,  holding  damages  recoverable 
for  defective  motor  accepted  by  vendee,  cost  of  alterations  to  fulfill  con- 
tract; Philbrick  v.  Kendall,  111  Me.  203,  88  Atl.  542,  where  seller  failed 
to  furnish  fertilizer  complying  with  requirements  of  brand  ordered. 
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buyer's  measure  of  damages  is  difference  between  crop  raised  and  crop 
,  that  mig^ht  have  been  raised  had  t^ere  been  compliance  with  contract; 
Elwood  Planing  Mills  Co.  v.  Harting,  21  Ind.  App.  412,  52  N.  E.  622, 
holding  measure  of  damage  for  breach  of  warranty  in  furnishing  mate- 
rial for  a  house  is  difference  between  value  of  house  as  constructed  and 
its  value  had  it  been  constructed  of  material  contracted  for;  Burr  y. 
Redhead,  Norton  &  Lathrop  Co.,  52  Neb.  621,  72  N.  W.  1060,  holding  all 
damages  which  naturally  result  from  a  breach  of  warranty  accrue  in 
favor  of  party  injured  by  such  breach ;  J.  I.  Case  Plow  Works  v.  Niles 
&  Scott  Co.,  90  Wis.  606,  63  N.  W.  1017,  holding,  for  breach  of  warranty 
in  furnishing  defective  wheels,  proper  measure  of  damages  is  difference 
between  actual  value  of  wheels  and  value  had  they  been  in  accordance 
with  warranty,  to  which  may  be  added  compensation  for  trouble  and 
expense. 

Distinguished  in  Robertson  y.  Halton,  156  N.  C  218,  37  L.  B.  A. 
(N*.  S.)  298,  72  S.  E.  317,  wiiere  defendant  elcchanged  his  mule  and 
twenty  dollars  for  plaintiff's  mare  and  upon  plaintiff's  becoming  dia- 
satisfied  traded  another  mare  for  the  mule,  xdtimate  damages  was  differ- 
ence in  value  between  two  mares. 

Opinion  evidence  as  to  cause  of  death,  disease  or  injury.    Note, 
L.  R.  A.  1915A,  1078. 

In  FennsylYaiila,  purchaser  may  set  off  claim  on  warranty,  ha%  not  false 
representationa. 

Approved  in  Connolly  v.  Union  Sewer  Pipe  Co.,  184  U.  8,  652,  46 
L.  Ed.  687,  22  Sup.  Ct.  436,  holding  where  State  practice  prevents  set- 
ting off  unliquidated  damages  treble  damages  under  26  Stats,  at  Large, 
209,  c.  647,  recoverable  in  direct  action  only;  Anglo-American  Land  etc. 
Co.  V.  Lombard,  132  Fed.  732,  68  C.  C.  A.  89,  denying  stockholder's  right 
in  Federal  court  to  offset  indebtedness  from  corporation  to  him  in  action 
to  enforce  statutory  liability;  Charnley  v.  Sibley,  73  Fed.  982,  20  C.  C.  A. 
157,  holding  Federal  courts,  in  matter  of  setoff,  will  be  governed  by 
local  law. 

In  suit  on  warranty,  plaintiff  cannot  testify  In  general  terms  as  to 
estimated  damages. 

Approved  in  Atlanta  etc.  Air  Line  Ry.  ▼.  Brown,  158  Ala."  616,  48 
South.  76,  in  action  against  railroad  for  injuries  to  lands,  trees  and 
crops  by  trespassing  stock  on  account  of  failure  to  erect  and  maintain 
cattle-guards,  it  was  error  to  allow  plaintiff  to  testify  as  to  amount  of 
damage  done  to  fruit  trees;  Seaboard  Air  Line  Ry.  Co.  v.  Brown,  158 
Ala.  632,  48  South.  49,  in  action  for  damages  to  plaintiff's  land  through 
defendant  railroad's  failure  to  keep  up  stock  gap,  it  was  error  to  per- 
mit plaintiff  to  testify  as  to  value  of  grass  damaged;  Springfield  etc. 
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Traction  Co.  v.  Warrick,  249  HI  479,  Ann.  Oatf.  1912A,  187,  94  N.  E. 
937,  holding  it  was  error  to  receive  in  evidence  opinions  of  witnesses 
as  to  amount  of  damages  to  land  owner  because  of  failure  of  railroad 
to  build  fence  in  accordance  with  right  of  way  deed,  because  of  farm 
crossing  not  being  kept  in  proper  condition,  and  because  of  failure  to 
furnish  proper  outlet  for  surface  waters. 

Implied  warranty  on  sale  of  goods  by  description.  Note,  23  E.  B.  0. 
464. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  iu' actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  R.  A.  (N.  S.)  453. 

Miscellaneous.  Cited  in  Kimber  v.  Young,  137  Fed.  747,  70  C.  C.  A. 
178,  holding  cause  of  action  for  breach  of  warranty  may  be  joined  with 
that  for  deceit  growing  out  of  same  transaction;  Arkwright  Mills  v. 
Aultman  etc.  Mach.  Co.,  128  Fed.  196,  applying  Rev.  Laws  Mass.,  c.  170, 
making  nonresident  plaintiff  suing  in  State  courts  liable  to  suit  by  pub- 
lication by  defendant  therein  where  demands  may  be  set  ofE. 

120  V.  a  649-678  SO  L.  Ed.  830,  7  Sup.  Ot  1206^  POBTEB  ▼.  PITTSBimOH 
ETC.  STEEL  CO. 

Bailroad  contractor,  unsecured,  has  no  lien  superior  to  that  of  bond? 
secured  by  mortgage. 

Approved  in  Chicago  etc.  R.  Co.  y.  United  States  &  Mexican  Trust 
Co.,  225  Fed.  947,  claims  of  bondholders  secured  by  mortgage  are  prior 
to  claims  of  subsequent  creditors  of  mortgagor  for  unpaid  current  ex- 
penses, although  when  mortgage  was  made  railroad  was  not  built,  and 
mortgage  disclosed  fact  that  it  was  made  to  raise  money  to  build  rail- 
road ;  Title  Ins.  etc.  Co.  v.  Home  Telephone  Co.,  200  Fed.  267,  president 
of  public  service  corporation  receiving  no  salary  cannot  recover  for  ser- 
vices rendered  outside  duties  of  his  office  in  absence  of  agreement,  and 
even  in  case  of  such  agreement  is  not  entitled  to  j)ref  erence  over  mort- 
gage bondholders  on  its  insolvency ;  Allis-Chalmers  Co.  v.  Central  Trust 
Co.,  190  Fed.  705,  89  L.  R.  A.  (N.  S.)  84,  111  C.  C.  A.  428,  fact  that 
bonds  were  issued  by  corporation  for  purpose  of  raising  funds  to  im- 
prove mortgaged  property  does  not  create  equitable  estoppel  against 
mortgagee  and  bondholders  to  prevent  them  from  claiming  priority  as 
against  subsequent  mechanic's  lien;  Niles  Tool  Works  Co.  v.  Louisville 
etc.  Ry.  Co.,  112  Fed.  563,  50  C.  C.  A.  390,  holding  claim  for  price  of 
machinery  sold  to  mortgagor  railroad,  and  used  in  construction  of  car- 
shops  of  second  company,  not  preferred  to  mortgagees;  St.  Louis  Mer- 
chants' Bridge  Terminal  Ry.  v.  Continental  Trust  Co.,  Ill  Fed.  672,  49 
C.  C.  A.  529,  holding  claim  against  insolvent  railroad  for  rental  of  prem- 
ises for  construction  of  tracks,  one  for  origincfl  construction,  so  unpre- 
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f erred  to  mortgagees;  First  Nat.  Bank  v.  Ewing,  103  Fed.  186,  43 
C.  C.  A.  150^  holding  contractor's  claims  for  original  construction  work 
before  receivership  postponed  to  bondholder's  lien;  Chatten  Lumber  Co. 
V.  Scott  City  etc.  R.  Co.,  96  Kan.  579,  152  Pac.  666,  holding  findings  do 
not  support  judgment  giving  lien  upon  railroad  for  materials  furnished 
in  its  construction ;  Trocon  v.  Scott  City  Northern  R.  Co.,  91  Kan.  892, 
139  Pac.  359,  holding  lien  of  bridge  company  for  balance  due  on  bridges 
constructed  for  railroad  was  preferential  claim  to  those  of  trust  com- 
pany and  construction  company  who  were  interested  in  railroad  enter- 
prise; Detroit  Trust  Co.  v.  Detroit  etc.  Ry.  Co.,  159  Mich.  454,  455,  124 
N.  W.  50,  holding  under  railway  act,  power  plant  and  machinery  were 
iixtures,  and  lien  of  mortgage  was  superior  to  subsequent  liens  for  mate- 
rials ;  Fuller- Warren  Co.  v.  Harter,  110  Wis.  91,  85  N.  W.  702,  denying 
validity  of  contract  between  vendor  of  chattels  and  mortgagor  of  realty, 
chattels  having  been  annexed  and  mortgagee  not  joining  in  contract; 
Porter  v.  Pittsburgh  Steel  Co.,  122  U.  S.  280,  30  L.  Ed.  1210,  7  Sup.  Ct. 
1206,  reaflBrming  holding  on  application  for  rehearing;  St.  Louis  Trust 
Co.  V.  Riley,  70  Fed.  35,  30  L.  R.  A.  458,  16  C.  C.  A.  610,  holding  claim 
i^ainst  railroad  company  for  damages  for  personal  injuries,  caused  five 
months  before  appointment  of  a  receiver  in  mortgage  foreclosure  pro- 
ceedings, is  not  entitled  to  priority  of  payment  over  mortgage  debt  out 
of  earnings  accruing  during  receivership ;  Toledo  etc.  R.  R.  Co.  v.  Hamil- 
ton, 134  U.  S.  302,  33  L.  Ed.  908,  10  Sup.  Ct.  548,  and  Farmers'  Loan 
etc.  Co.  V.  Stuttgart  etc.  R.  R.,  92  Fed.  249,  both  following  rule ;  Phoenix 
Iron  Works  Co.  v.  New  York  Security  etc.  Co.,  83  Fed.  759,  28  C.  C.  A. 
76,  and  Ten  Eyck  v.  Pontiac  etc.  R.  Co.,  114  Mich.  501,  72  N.  W.  364, 
holding  stockholder's  claim  against  a  railroad  company,  for  services 
rendered  in  construction  of  road,  is  not  entitled  to  priority  over  mort- 
gage given,  with  approval  of  such  stockholder,  prior  to  rendition  of  ser- 
vices; Manchester  Locomotive  Works  v.  Truesdale,  44  Minn.  118,  9 
L.  R.  A.  144,  46  N.  W.  303,  where,  under  facts,  vendor's  lien  was  held 
to  be  secondary  to  that  of  mortgage  previously  executed  on  all  prop- 
erty; New  York  Security  etc.  Co.  v.  Capital  Ry.  Co.,  77  Fed.  531,  in  dis- 
cussion as  to  when  mortgage  to  cover  after-acquired  property  will  attach 
to  property  sold  under  agreement,  title  is  not  to  pass  until  payment  of 
purchase  money. 

•  Distinguished  in  Mcllhenny  v.  Binz,  80  Tex.  17,  26  Am.  St  Rep,  724, 
13  S.  W.  662,  where  materials  were  furnished  and  work  performed  on 
unfinished  portion  of  road  after  mortgage  attached;  Kilpatrick  v.  Kan- 
sas City  etc.  R.  Co.,  38  Neb.  634,  41  Am.  St.  Rep.  752,  57  N.  W.  669,  case 
points  out  that  pnncipal  ease  was  decided  under  peculiar  facts  tlicreof. 

Claims  which  take  precedence  over  mortgages  of  railway  and  like 
property.    Note,  54  Am.  St.  Rep.  416. 
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Priority  of  olaims  against  property  in  receiver's  hands  over  re- 
corded liens.    Note,  2  L.  R.  A.  (N.  S.)  1014»  1038. 

Subsequent  creditors  cannot  Impeacli  an  executed  contract. 
Approved  in  Illinois  Trust  etc.  Bank  v.  Doud,  105  Fed.  138,  52  L.  R.  A. 
481,  44  C.  C.  A.  389,  holding  intervener  lending  money  to  railroad  to  pay 
accrued  interest  postponed  to  prior  mortgagee;  Hall  &  Farley  v.  Ala- 
bama Terminal  etc.  Co.,  173  Ala.  418,  56  South.  243,  where  subscriber 
to  capital  stock,  while  balance  was  unpaid,  transferred  stock  to  other 
parties  who  were  solvent,  and  corporation  accepted  purchasers  in  place 
of  subscriber,  latter  was  discharged  from  liability  for  fraud  uxK)n  sub- 
sequent creditor  resulting  from  transactions  between  corporation  and 
purchasers;  Wilson  v.  Stevens,  129  Ala.  636,  29  South.  679,  denying 
subsequent  creditor's  right  to  complain  of  corporate  property  where 
intent  and  operation  was  not  to  defraud  such  creditors;  Graham  v. 
Estate  of  Townsend,  62  Neb.  366,  87  N.  W.  170,  holding,  under  section 
17,  chapter  32,  Comp.  Stats.  1899,  fraudulent  conveyance  by  debtor  gives 
subsequent  uninjured  creditors  no  rights ;  Toledo  etc.  R.  R.  Co.  v.  Hamil- 
ton, 134  U.  S.  300,  33  L.  Ed.  907,  10  Sup.  Ct.  548,  and  Farmers'  Loan 
etc.  Co.  V.  Stuttgart  etc.  R.  R.  Co.,  92  Fed.  260,  both  following  rule; 
Coe  V.  East  &  West  R.  Co.,  52  Fed.  556,  Continental  Trust  Co.  v.  Toledo 
etc.  R.  Co.,  82  Fed.  656,  and  Toledo  etc.  R.  Co.  v.  Continental  Trust 
Co.,  95  Fed.  528,  36  C.  C.  A.  155,  all  holding  subsequent  creditors  can- 
not avail  themselves  of  a  defense  which  corporation  has  not  made,  and 
which  was  available  only  to  corporation;  Rollins  v.  Shaver  Wagon  etc. 
Co.,  80  Iowa,  390,  20  Am.  St.  Rep.  434,  45  N.  W.  1040,  where  subsequent 
creditors  were  not  permitted  to  attack  a  trust  deed  given  by  an  insol- 
vent corporation  to  secure  other  creditors;  Electric  Ry.  Co.  y.  Jamaica 
etc.  R.  Co.,  61  Fed.  679,  and  dissenting  opinion  in  Kilpatrick  v.  Elansas 
City  etc.  R.  Co.,  38  Neb.  654,  57  N.  W.  675,  both  arguendo. 

OwnenOilp  of  majority  of  stock  does  not  raise  presumption  that  owner 
dominated  directors. 

Approved  in  Bigelow  v.  Calumet  &  Hecla  Min.  Co.,  167  Fed.  728,  94 
C  C.  A.  13,  that  one  Michigan  corporation  engaged  in  mining  copper 
secured  voting  control  of  majority  of  stock  of  similar  corporation  and 
purposed  to  control  directory  is  not  illegal  combination  in  restraint  of 
trade  in  violation  of  Sherman  anti-trust  law  in  absence  of  evidence  of 
unlawful  intent;  Virginia  Passenger  &  Power  Co.  v.  Fisher,  104  Va. 
132,  51  S.  E.  202,  holding  stockholder  must  demand  directors  to  insti- 
tute proceedings  unless  refusal  to  do  so  reasonably  certain;  State  v. 
Tacoma  Ry.  &  Power  Co.,  61  Wash.  513,  32  L.  R.  A.  (N.  S.)  720,  112 
Pac.  508,  holding  court  could  not  compel  ^ving  of  transfers  from  one 
street  railway  system  to  another,  where  companies  remained  separate 
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corporations,  and  franchises  did  not  require  giving  of  transfers ;  Decatur 
etc.  Land  Co.  v.  Palm,  113  Ala.  539,  59  Am.  St.  Rep.  145,  21  South.  318, 
presumption  is,  boards  of  directors  perform  their  duties. 

Miscellaneous.  Cited  in  General  Elec.  Co.  v.  Transit  Equipment  Co., 
57  N.  J.  Eq.  474,  476,  42  Atl.  106,  107,  confused  with  later  decision  of 
same  cause  between  same  parties. 

120  U.  8.  678-707,  SO  L.  Ed.  766,  7  Sup.  Ot  666,  BAIJ>WIN  ▼.  FBANEB. 

Statutes,  unconstltiitional  in  part,  will  be  npliald  only  wlien  imcon- 
fltitotlonal  parts  are  severable. 

Approved  in  Butts  v.  Merchants'  etc.  Transp.  Co.,  230  U.  S.  136,  57 
L.  Ed.  1426,  33  Sup.  Ct.  964,  provisions  of  Civil  Rights  Aet  of  1875  hav- 
ing been  declared  unconstitutional  as  to  operation  in  States  and  not 
being  separable  as  to  places  under  exclusive  jurisdiction  of  Federal  gov- 
ernment, statute  is  void  in  entirety;  United  States  v.  Ju  Toy,  198  U.  S. 
263,  49  L.  Ed.  1044,  25  Sup.  Ct.  644,  holding  exception  of  a  class  con- 
stitutionally exempt  cannot  be  read  into  general  words  of  act  to  save 
what  remains;  Chicago,  M.  &  St.  P.  Ry.  Co.  v.  Westby,  178  Fed.  629, 
47  L.  R.  A.  (N.  S.)  483,  102  C.  C.  A.  65,  Employers'  Liability  Act  of 
South  Dakota  making  carriers  engaged  in  commerce  liable  to  employees 
for  injuries  sustained  by  negligence  of  fellow-servant  and  for  those  con- 
tributed to  by  his  own  negligence  cannot  be  limited  to  carriers  using 
steam  or  other  powerful  agency  and  then  sustained ;  Brooks  v.  Southern 
Pac.  Co.,  148  Fed.  993,  995,  declaring  Federal  Employer's  Liability  Act 
void,  act  applicable  to  all  commerce  and  not  confined  to  that  subject  to 
Federal  control;  United  States  v,  Scott,  148  Fed.  435,  436,  declaring 
statute  making  it  a  criminal  offense  for  interstate  carriers  to  discrimi- 
nate against  employees  joining  labor  unions  void  if  statute  unlimited; 
Cclla  Commission  Co.  v.  Bohlinger,  147  Fed.  423,  8  L.  R.  A.  (N.  S.)  587, 
78  C.  C.  A.  467,  holding  act  permitting  service  upon  State  auditor  void, 
being  applicable  to  foreign  corporations  doing  business  without  State; 
In  re  The  Copper  King,  143  Fed.  650,  refusing  to  limit  California  Insol- 
vency Act  making  costs  incurred  in  attachment  proceedings  a  preferred 
claim  to  cases  in  which  taxable  costs  provable  under  Bankruptcy  Act; 
Louisville  etc.  R.  R.  Co.  v.  McChord,  103  Fed.  223,  holding  unconstitu- 
tional Kentucky  act  of  March  10, 1900,  fixing  railway  rates  and  leaving 
punishment  for  overcharging  in  hands  of  nonjudicial  body;  Ross  v. 
United  States,  8  App.  D.  C.  40,  holding  provision  of  act  of  Congress  of 
1894,  directing  lower  court  to  vacate  order  confirming  award  in  condem- 
nation proceedings  for  street  extension,  was  void  as  invasion  of  judicial 
power  and  because  case  had  passed  by  appeal  out  of  cognizance  of  lower 
court;  Deadwyler  &  Co.  v.  Karow  &  Farrer,  131  Ga.  236^  19  L.  R.  A. 
Xin— 6d 


320  U.  S.  678-707       NOTES  ON  U.  S.  REPORTS.  882 

(N.  S.)  197,  62  S.  E.  176,  where  contract  of  sale  was  made  for  cotton, 
which  was  destroyed  by  fire  before  being  weighed  and  delivered,  title 
did  not  pass,  and  custom  that  risk  followed  ownership  did  not  apply ; 
Cain  V.  Smith,  117  Ga.  908,  44  S.  E.  8,  denying  Georgia  statute  author- 
izing submission  of  question  of  municipal  indebtedness  to  voters  in  con- 
nection with  other  foreign  issues;  State  v.  Western  Union  Tel.  Co.,  75 
Kan.  627,  90  Pac.  306,  holding  judgment  of  ouster  from  local  nongov- 
ernmental business  against  Western  Union  Tel^raph  Company  for  fail- 
ure to  comply  with  act  regulating  foreign  corporations  is  valid;  Ballard 
v.  Mississippi  Cotton  Oil  Co.,  81  Miss.  574,  95  Am.  St.  Rap.  492,  34 
South.  554,  556,  holding  unconstitutional  Miss.  Act  1898,  p.  85,  c.  66,* 
imposing  regulations  on  corporations  not  imposed  upon  natural  persons ; 
Ex  parte  Massey,  49  Tex.  Or.  71,  122  Am.  St  Rap.  784,  92  S..  W.  1091, 
statute  making  it  misdemeanor  to  solicit  order  for  intoxicating  liquor 
within  local  option  district  is  violation  of  interstate  commerce  clause  of 
Federal  Constitution ;  Sargent  v.  Rutland  R.  Co.,  86  Vt.  338,  85  Atl.  658, 
statute  providing  that  railroad  shall  not  charge  demurrage  for  freight 
until  four  days  after  verbal  or  mailed  notice  to  consignee,  not  restricted 
to  intrastate  commerce,  is  invalid;  Noble  v.  Mitchell,  164  U.  S.  372,  41 
L.  Ed.  473,  17  Sup.  Ct.  Ill,  (affirming  100  Ala.  532,  26  L.  R.  A.  242, 
14  South.  585,  Chicago  etc.  R.  R.  v.  Jones,  149  111.  387,  41  Am.  St.  Rep. 
293,  24  L.  R.  A.  148,  37  N.  E.  254,  Anderson  v.  Louisville  etc.  R.  Co.,  62 
Fed.  49,  and  Davenport  v.  CloVerport,  72  Fed.  695,  all  holding,  if  valid 
and  invalid  portions  of  statute  be  separable,  and  courts  can  presume 
legislature  would  have  enacted  valid  portion  alone,  they  may  give  effect 
to  it;  Elliott  v.  State,  91  Ga.  697,  17  S.  E.  1005,  Morris  v.  Powell,  125 
Ind.  296,  310,  9  L.  R.  A.  331,  25  N.  E.  226,  and  Logan  v.  Stogsdale,  123 
Ind.  375,  8  L.  R.  A.  60,  24  N.  E.  136,  all  holding,  where  provisions  of 
an  act  are  so  blended  that  severance  is  impossible,  act  must  be  taken 
in  its  entirety ;  Northern  Pac.  R.  R.  Co.  v.  Barnes,  2  N.  D.  385,  51  N.  W. 
411,  Reelfoot  Lake  Levee  Dist.  v.  Dawson,  97  Tenn.  179,  and  Robertson 
V.  Preston,  97  Va.  296,  33  S.  E.  619,  all  holding,  where  part  of  statute 
is  invalid  and  part  valid,  latter  part  will  be  sustained  whenever  it  ap- 
pears legislature  did  not  intend  statute  to  be  construed  as  a  whole; 
State  V.  Indiana  etc.  Min.  Co.,  120  Ind.  579,  6  L.  R.  A.  582,  22  N.  E.  779, 
holding  limitation  by  construction  is  not  separation;  Viterbo  v.  Fried- 
lander,  120  U.  S.  726,  30  L.  Ed.  782,  7  Sup.  Ct.  972,  holding  in  constru- 
ing statutes,  earlier  statutes  on  same  subject  should  be  considered;  dis- 
senting opinion  in  Howard  v.  Illinois  Central  R.  R.  Co.,  207  U.  S.  515, 
52  L.  Ed.  316,  28  Sup.  Ct.  141,  majority  holding  that  interpretation  of 
Employers'  Liability  Act  of  1906,  restricting  it  to  interstate  commerce 
BO  as  to  validate  it  as  to  carriers  in  States,  would  unduly  restrict  it  as 
to  carriers  in  District  of  Columbia  and  territory,  and  act  is  void  in 
«ntirety;  dissenting  opinion  in  McCabe  v.  Atchison,  T.  &  S.  F.  Ry.  Co., 
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186  Fed.  988,  109  C.  C.  A.  110,  majority  holding  that  act  of  Oklahoma 
requiring  railway  companies  to  provide  separate  coaches  for  white  and 
negro  races,  equal  in  comfort  and  convenience,  construed  to  apply  to 
intrastate  commerce,  is  valid;  dissenting  opinion  in  State  v.  Smiley, 
65  Kan.  274,  69  Pac.  210,  holding  general  language  of  Kansas  statutes 
limited  to  persons  and  subjects  reasonably  included  in  legislative  inten- 
tion. 

Distinguished  in  Waters-Pierce  Oil  €o.  v.  Texas,  177  U.  S.  42, 44  L.  Ed. 
663,  20  Sup.  Ct.  523,  holding  provisions  of  Texas  act  of  1895,  exempting 
corporations  if  unconstitutional,  would  vitiate  entire  act ;  United  States. 
V.  Adair,  152  Fed.  760,  holding  act  of  Congress  of  1898,  regulating  re- 
lations between  interstate  carriers  and  employees,  not  invalid  as  penal- 
izing common  carrier  engaged  in  interstate  commerce  for  discharging 
employee  because  of  his  membership  in  labor  organization;  Spain  v. 
6t.  Louis  etc.  R.  Co.,  151  Fed.  528,  529,  holding  Employers'  Liability 
Act  of  1906  valid  as  to  employee  injured  on  train  engaged  in  interstate 
commerce;  Lansburgh  v.  District  of  Columbia,  11  App.  D.  C.  525,  act 
of  Congress  prohibiting  gift  enterprises  in  District  of  Columbia  is  valid 
and  enterprise  for  distributing  trading  stamps  entitling  holders  to  pre- 
miums is  within  its  terms;  State  v.  Smiley,  65  Kan.  255,  69  Pac.  203, 
204,  limiting  general  terms  of  anti-trust  law  of  1897  to  persons  and  sub- 
jects reasonably  contemplated  by  legislature. 

Bevlsed  Statutes^  section  6519,  to  prevent  coniqplracles  to  deprive  of 
dtizenslilp  rights,  is  invalid. 

Distinguished  in  State  v.  Smiley,  65  Kan.  252,  69  Pac.  203,  holding 
valid  chapter  265,  Laws  1897,  regulating  combinations  and  anti-competi- 
tive trade  agreements. 

Bevlsed  Statutes,  section  5508,  relating  to  conspirades  to  deprive 
citizens  of  rights,  construed. 

Approved  in  United  States  v.  Stone,  188  Fed.  840,  under  Penal  Code, 
section  19,  conspiracy  to  deprive  illiterate  negro  voters  of  right  to  vote 
by  preparing  ballot  in  such  way  as  to  make  it  difficult  to  vote  for  their 
candidate  for  Congress  is  punishable;  Harding  v.  Standard  Oil  Co.,  182 
Fed.  424,  holding  evidence  insufficient  to  show  change  of  citizenship 
from  Illinois  to  California,  as  residence  in  old  State  was  not  given  up, 
nor  permanent  residence  acquired  in  new  State ;  United  States  v.  Morris, 
125^  Fed.  322,  holding  within  Rev.  Stats.  U.  S.,  §5508,  conspiracy  be- 
tween several  persons  to  prevent  negroes  as  such  from  leasing  land; 
Logan  V.  United  States,  144  U.  S.  292,  293,  36  L.  Ed.  439,  12  Sup.  Ct. 
026,  holding  a  conspiracy  to  injure  a  person  who  is  in  lawful  custody  of 
United  States  marshal  is  punishable  under  section  5508,  Rev.  Stats.; 
United  States  v.  Sanges,  48  Fed.  82,  holding  right  to  testify  before 
grand  jury  is  not  conferred  by  Federal  Constitution,  so  that  it  comes 
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within  protection  of  Rev.  Stats.,  section  5508;  dissenting  opinion  in 
United  States  v.  Mosley,  238  U.  S.  393,  59  L.  Ed.  1359,  35  Sup.  Ct  904, 
majority  holding  section  19,  Criminal  Code,  applies  to  acts  of  two  or 
more  election  officers  conspiring  to  injure  and  oppress  voters  in  exer- 
cise of  right  to  vote  for  member  of  Congress  by  omitting  votes  cast 
from  count  and  return  to  State  election  board. 

Distinguished  in  United  States  v.  Belvin,  46  Fed.  383,  holding  ii 
within  power  of  Congress  to  enact  laws  making  it  a  misdemeanor  to 
conspire  to  prevent  persons  from  voting  at  congressional  elections; 
United  States  v.  Patrick,  54  Fed.  347,  holding  persons  conspiring  to 
prevent  the  collection  of  internal  revenue,  come  within  meaning  of 
section  5508. 

Expired  or  repealed  statute  in  pari  materia  as  aid  to  construction 
of  statute.    Note,  Ann.  Gas.  1915B,  625. 

Federal  control  of  elections.    Note,  53  L.  E.  A.  664. 

Infringement  of  trademark.    Note,  25  E.  B.  0.  219. 

Miscellaneous.  Cited  in  Smiley  v.  Kansas,  196  U.  S.  455,  49  L.  Ed. 
550,  25  Sup.  Ct.  289,  holding  Federal  Supreme  Court  precluded  from 
determining  on  writ  of  error  whether  statute  construed  by  State's 
highest  court  violates  Federal  Constitution. 

120  T7.  S.  707-737,  SO  Ii.  Ed.  776,  7  Sup.  Ct.  962    VITEBQO  ▼.  FBISD- 
LAin>EB. 

Performance  of  agreement  to  deliver  spedflc  thing  is  excused  by  destruc- 
tion without  obligor's  fault. 

Approved  in  Losecco  v.  Gregory,  108  La.  655,  32  South.  988,  holding 
destruction  of  trees  excused  vendor  from  contract  to  sell  all  oranges  the 
trees  might  produce;  Steamboat  Co.  v.  Transportation  Co.,  166  N.  C. 
586,  82  S.  E.  957,  where  plaintiff  contracts  to  let  defendant  use  steam- 
boat on  Sundays  for  eighty  dollars  per  Sunday  and  steamer  is  destroyed 
before  end  of  contract  period,  plaintiff  can  recover  eighty  dollars  for 
each  Sunday  steamer  was  used. 

At  common  law  there  is  no  Implied  covenant  to  repair  or  to  fit  for 
occupancy. 

Approved  in  Cubbins  v.  Mississippi  River  Com.,  241  U.  S.  367,  60 
L.  Ed.  1048,  36  Sup.  Ct.  671,  government  is  not  responsible  to  riparian 
owner  for  deflection  of  water  by  levees  built  under  authority  of  act 
of  Congress  to  prevent  destruction  of  valley  of  river  and. to  improve 
navigation ;  Little  Rock  Ice  Co.  v.  Consumers'  Ice  Co.,  114  Ark.  538,  170 
.  S.  W.  243,  where  lease  of  ice  plant  and  its  machinery  contained  no 
covenant  to  repair,  landlord's  refusal  to  replace  worn-out  boilers  was 
not  defense  to  tenant's  obligation  to  pay  rent;  Keroes  v.  Richards,  28 
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App.  D.  C.  313y  where  lessor  is  compelled  to  repair  drain  connecting 
leased  premises  with  sewer,  and  lease  provides  that  lessee  shall  pay 
for  repairs,  lessee  is  nnder  obligation  to  reimburse  lessor,  notwithstand- 
ing defective  condition  existed  at  time  of  lease;  Smithfield  Improve- 
ment Co.  V.  Coley-Bardin,  156  N.  C.  257,  36  L.  B.  A.  (N.  S.)  907,  72 
S.  E.  313,  in  absence  of  agreement  to  repair,  tenant  must  pay  rent  for 
hotel,  including  waterworks,  notwithstanding  injury  to  waterworks; 
Doyle  V.  Union  Pac.  Ry.,  147  U.  S.  429,  37  L.  Ed.  230,  13  Sup.  Ct.  339, 
where  landlord  was  held  not  responsible  for  injuries  to  his  tenant, 
caused  by  snowslide;  Felton  v.  Cincinnati,  95  Fed.  340,  applying  prin- 
ciple to  demised  railroad  property;  Schmalzried  v.  White,  97  Tenn.  40, 
32  L.  B.  A.  783,  36  S.  W.^94,  holding  there  is  no  duty  imposed  on  land- 
lord to  disclose  to  tenant  hidden  defects,  when  he,  without  negligence, 
has  no  knowledge  thereof;  Willcox  v.  Hines,  100  Tenn.  543,  £6  Am.  St 
BeD.  772,  41  L.  B.  A.  279,  46  S.  W.  298^  where  question  was  as  to  land- 
lord's liability  at  common  law,  for  injury  to  tenant,  resulting  from 
unsafe  condition  of  premises. 

-  Ordinary  rules  of  construction  are  applicable  to  Iioulsiana  code. 

Approved  in  Elieckhoefer  v.  United  States,  19  App.  D.  C.  416,  money 
paid  by  foreign  governments  and  in  charge  of  State  department,  com- 
monly known  as  indemnity  fund,  is  public  money  within  meaning  of  act 
of  Congress  making  criminal  unlawful  appropriation  of  public  money 
by  disbursing  officer  or  persons  having  custody  of  it;  Campbell  v. 
Youngson,  80  Neb.  336,  114  N.  W.  418,  holding  county  board  could  not 
change  channel  and  divert  waters  of  streams  to  prevent  overflow,  nor 
could  it  take  part  of  plaintiff's  land  for  purpose  of  draining  lands 
within  drainage  district;  Coal  &  Coke  Ry.  Co.  v.  Conley,  67  W.  Va.  179, 
67  S.  E.  635,  holding  legislative  classification  of  railroads  according  to 
.length  of  line  of  road,  treating  connecting  roads  operated  under  same 
management  as  single  road,  is  founded  upon  substantial  differences, 
and  is  not  in  conflict  with  Fourteenth  Amendment;  dissenting  opinion 
in  Moulton  v.  Scully,  111  Me.  466,  89  Atl.  961,  majority  holding  referen- 
dum statute  applies  only  to  resolutions  "having  force  of  law,"  and  sec- 
tion 16  cannot  apply  to  resolution  of  address  to  Governor  for  removal 
of  ofiice  for  misconduct  under  section  5,  article  IX,  of  Constitution. 

English  and  FreDch  texts  are  examinable  in  construing  TiOulnlaTia  code, 
hut  English  prevails. 

Approved  in  Morton  Trust  Co.  v.  American  Salt  Co.,  149  Fed.  542, 
holding  code  makes  "unmovables  by  destination"  all  movables  per- 
manently attached  by  owner  to  realty  and  all  placed  thereon  for  ser-^ 
▼ice  and  exploitation;  Daniel  v.  Simras,  49  W.  Va.  567,  39  S.  E.  695, 
holding  ambiguous  statute  construed  with  prior  repealed  and  unrepealed 
statutes  on  same  subject;  Groves  v.  Sentell,  153  U.  S.  478,  38  L.  Ed. 
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790,  14  Sup.  Ct.  902,  and  Meyer  v.  Richards,  163  U.  S.  399,  41  L.  Ed.  205, 
16  Sup.  Ct.  1153,  both  holding,  where  provisions  of  Louisiana  code 
and  Code  Napoleon  are  identical,  expositions  of  civil-law  writers,  and 
adjudications  of  French  courts  are  persuasive  as  to  proper  construc- 
tion of  Louisiana  code;  Hamilton  v.  Rathbone,  175  U.  S.  419,  44  L.  Ed. 
221,  20  Sup.  Ct.  157,  holding,  where  act  is  clear  upon  its  face,  and 
capable  of  but  one  construction,  that  construction  should  be  given  it; 
Rice  V.  Sharpleigh  Hardware  Co.,  85  Fed.  568,  in  construii^  codes,  in 
doubtful  cases  it  will  be  presumed  that  there  was  no  intention  to 
change  law  in  force;  In  re  Hohorst,  150  U.  S.  660,  37  L.  Ed.  1214,  14 
Sup.  Ct.  224,  and  ShuU  v.  Barton,  58  Neb.  743,  79  N.  W.  732,  holding, 
where  one  statute  refers  to  another,  which  is  subsequently  repealed, 
the  latter  becomes  part  of  former,  and  remains  in  force  so  far  as  adopt- 
ing statute  is  concerned;  dissenting  opinion  in  Ogden  City  v.  Weber 
Co.,  26  Utah,  136,  72  Pac.  436,  majority  holding  Utah  Rev.  Stats.  1898, 
§  511,  empowering  county  commissioners  to  provide  maintenance  for 
indigent  sick  and  poor  of  county,  includes  transient  paupers. 

Expired  or  repealed  statute  in  pari  materia  as  aid  to  construction 
of  statute.    Note,  Amu  Gas.  1915B,  625. 

Breaking  of  levee,  causing  orerflow,  entitles  tenant  to  annnlment  of 
lease,  in  Louisiana. 

Approved  in  Waite  v.  CNeil,  72  Fed.  358,  359  (affirmed  in  76  Fed. 
416,  34  L.  B.  A.  656,  22  C.  C.  A.  248),  holding  tenant  not  obliged,  under 
covenant,  to  return  proi)erty  in  as  good  condition  as  received,  to  repair 
property  which  has  been  totally  destroyed  by  flood;  Taylor  v.  Hart, 
73  Miss.  32,  30  L.  R.  A.  718,  18  South.  549,  incidentally,  in  holding  a 
tenant  entitled  to  an  abatement  of  rent. 

Distinguished  in  Meek  v.  Cunha,  8  Cal.  App.  101,  96  Pac.  108,  that 
tenant's  beneficial  enjoyment  of  premises  is  interrupted  by  inundation 
does  not  affect  his  liability  to  pay  rent. 

Tenant's  rights  and  liabilities  on  destruction  of  leased    building. 
Note,  22  L.  R.  A.  616. 

Termination  of    liability    for    rent  by    destruction    of    premises. 
Note,  15  E.  R.  0.  495. 

Miscellaneous.  Cited  in  Chesapeake  etc.  Ry.  Co.  v.  Deepwater  Ry. 
Co.,  57  W.  Va.  674,  50  S.  E.  904,  to  point  that  in  construction  of  a 
statute  all  acts  in  pari  materia  repealed  or  unrepealed  are  to  be  con- 
sidered. 

120  IT.  S.  737-747,  30  L.  Ed.  818,  7  Sup.  Ot.  767,  EX  PARTE  PAEKES. 

Mandamus  will  Issue  from  Supreme  Court,  to  compel  lower  court  to 
proceed  In  proper  case. 
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Approved  in  Ex  parte  Merritt,  142  Ala.  117,  38  South.  183,  refusing 
to  mandamus  judge  of  lower  court  to  vacate  decree  dismissing  bill  for 
want  of  equity;  Golden  Gate  Tile  Co.  v.  Superior  Court,  169  Cal.  478, 
114  Pac.  980,  mandamus  lies  to  compel  Superior  Court  to  proceed  to 
trial  of  appeal  from  Justice's  Court  taken  within  thirty  days  as  code 
requires,  though  notice  of  undertaking  was  not  given  within  five  days, 
where  adverse  party  did  not  complain  of  lack  of  opportunity  to  except 
to  sureties ;  State  v.  Grimm,  220  Mo.  489,  119  S.  W.  627,  granting  man- 
damus to  compel  Circuit  Court  to  exercise  its  jurisdiction  and  consider 
demurrer  to  information  in  nature  of  quo  warranto;  Raleigh  v.  First 
Judicial  Dist.  Court,  24  Mont.  313,  61  Pac.  993,  allowing  mandamus 
to  compel  District  Court  to  entertain  contest  of  will  erroneously  struck 
from  files;  State  v.  Taylor,  119  Tenn.  249,  104  S.  W.  247,  granting 
mandamus  to  compel  county  trustee  to  hear  proceeding  by  State 
revenue  agent  for  reassessment  of  taxes  on  property  of  street  railway; 
Roberts  v.  Paul,  50  W.  Va.  530,  40  S.  E.  471,  refusing  mandamus  to 
reverse  court's  refusal  of  costs;  In  re  Pennsylvania  Co.,  137  U.  S.  453, 
84  L.  Ed.  739,  11  Sup.  Ct.  141,  State  v.  Call,  36  Fla.  313,  18  South.  773, 
State  V.  Eddy,  10  Mont.  324,  25  Pac.  1037,  State  v.  Hunter,  3  Wash. 
95  (see  27  Pac.  1077),  State  v.  Hart,  19  Utah,  444,  57  Pac.  416,  and 
Wheeling  etc.  Ry.  Co.  ▼.  Paull,  39  W.  Va.  148,  19  S.  E.  553,  all  follow- 
ing rule ;  Craig  v.  Leitensdorfer,  123  U.  S.  209,  31  L.  Ed.  122,  8  Sup.  Ct. 
95,  holding  mandamus  the  proper  remedy  to  compel  an  executive  officer 
to  perform  a  ministerial  duty;  Parker,  Petitioner,  131  U.  S.  226,  38 
L.  Ed.  124,  9  Sup.  Ct.  709,  holding  mandamus  to  correct  mistake  of 
inferior  court  as  to  its  jurisdiction  may  issue,  although  court  is  com- 
posed of  different  members  from  those-  by  whom  error  was  committed ; 
Hudson  V.  Parker,  156  U.  S.  289,  89  L.  Ed.  428,  15  Sup.  Ct.  455,  holding 
judge  of  District  or  Circuit  Court  may  be  compelled  by  mandamus, 
to  admit  a  prisoner  to  bail,  when  such  course  has  been  ordered  by  a 
justice  of  the  Supreme  Court;  State  v.  Young,  31  Fla.  598,  84  Am.  St. 
Rep.  48,  19  L.  B.  A.  688,  12  South.  674,  holding,  where  qualified  judge 
has  decided  he  is  disqualified,  and  refuses  to  hear  cause,  mandamus  is 
proper  remedy  to  require  him  to  do  so;  State  v.  Philips,  97  Mo.  343, 
8  L.  R.  A.  480,  10  S.  W.  859,  holding  mandamus  lies  from  Supreme 
Court  to  Court  of  Appeals,  to  compel  latter  to  correct  and  remedy  an 
arbitrary  exercise  of  its  discretion;  Schintz  v.  Morris,  13  Tex.  Civ.  App. 
594,  35  S.  W.  522,  where  writ  issued  to  compel  court  to  retry  an  issue 
after  it  had  vacated  a  judgment  based  thereon;  dissenting  opinion  in 
Crooks  V.  Fourth  Dist.  Court,  21  Utah,  108,  59  Pac.  532,  majority  hold- 
ing final,  under  Utah  Const.,  art.  VIII,  §  9,  decisions  of  District  Court 
appealed  from  Justice  Court. 
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Distingaished  in  State  ▼.  Superior  Court,  21  Wash.  110,  57  Pao.  352, 
353,  where  court  had  erroneously  decided  it  was  without  jurisdiction, 
but  there  was  an  adequate  remedy  by  appeal. 

Superintending  control  and  8UX>ervisory  jurisdiction  over  inferior 
or  subordinate  tribunal.    Note,  61  L.  B.  A.  105. 

Miscellaneous.  Cited  in  Isham  v.  Parker,  3  Was*h.  760,  29  Pac.  837, 
in  suit  growing  out  of  same  cause  of  action  as  principal  case;  Butchers' 
Union  Slaughter-House  etc.  Co.  v.  Crescent  City  live  Stock  etc.  Co., 
41  La.  Ann.  357  (see  6  South.  509),  erroneously. 

120  U.  S.  747-759,  80  L.  Ed.  825,  7  Sup.  Ct.  757,  FOUBTH  NAT.  BANE  V. 
FBANCKLYN. 

Federal  courts  take  judicial  notice  of  State  laws. 
Approved  in  Lane  v.  Sargent,  217  Fed.  239, 133  C.  C.  A.  231,  in  action 
in  Federal  District  Court  in  New  Hampshire  for  injuries  received  by 
being  run  into  by  defendant's  automobile  in  Massachusetts,  court  will 
take  judicial  notice  of  law  of  road  of  Massachusetts;  Bohlander  v. 
Heikes,  168  Fed.  889,  94  C.  C.  A.  298,  court  takes  judicial  notice  of 
change  in  courts,  and  it  is  no  objection  to  certified  transcript  ofiEered  in 
evidence  that  certain  proceedings  appeared  to  have  been  taken  in  Supe- 
rior Court  and  others  in  Court  of  Common  Pleas;  Barry  v.  Snowden, 
106  Fed.  573,  holding  Federal  court  takes  judicial  notice  of  Illinois 
statute  as  to  attorney's  fees;  Appeal  of  Woodward,  81  Conn.  164,  70 
Atl.  458,  court  taking  judicial  notice  of  adoption  laws  of  another 
State  holds  decree  of  adoption  valid,  and  child  entitled  to  share 
in  personal  estate  of  person  adopting  him  as  against  right  of  sister 
of  such  person;  Moore  v.  Pywell,  29  App.  D.  C.  326,  9  L.  R.  A. 
(N.  S.)  1078,  where  declaration  for  tort  committed  in  district  and 
resulting  in  death  in  Maryland  bases  right  to  recover  upon  "stat- 
utes in  such  cases  made  and  provided,"  lower  court  should  take  judicial 
notice  of  Maryland  and  District  of  Columbia  statutes  giving  remedy  for 
death  by  negligent  act;  Mills  v.  Green,  159  U.  S.  657,  40  L.  Ed.  295, 
16  Sup.  Ct.  134,  Knower  v.  Haines,  24  Blatchf.  489,  31  Fed.  514,sNew- 
berry  v.  Robinson,  36  Fed.  843,  Merchants'  Exch.  Bank  v.  McGraw, 
59  Fed.  977,  86  C.  C.  A.  420,  and  Davenport  v.  Moore,  74  Fed.  946,  all 
following  rule;  Borland  v.  Haven,  13  Sawy.  569,  37  Fed.  406,  holding 
Federal  courts  will  enforce  rights  and  remedies  given  by  State  statutes ; 
Cunningham  v.  Cunningham,  72  Conn.  160,  44  Atl.  42,  holding  fact  that 
statute  giving  right  of  action  was  not  mentioned  at  trial  is  immaterial, 
since  court  is  presumed  to  have  knowledge  of  it. 

Judicial  notice.    Note,  89  Am.  Dec.  676. 
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Remedy  prescribed  by  statute  creating  corresponding  rigbt  is  ezdusive 
of  aU  others. 

Approved  in  United  States  v.  McCord,  233  U.  S.  162,  68  L.  Ed.  897, 
34  Sup.  Ct.  560,  under  act  of  1894  as  amended  by  act  of  1905,  material- 
man or  laborer  may  not  bring  suit  on  contractor 's  bond  in  Federal  court 
in  name  of  United  States  for  his  use  and  benefit,  within  six  months  from 
completion  and  settlement,  even  though  government  has  asserted  no 
claim  against  contractor  or  his  sureties ;  Globe  Newspaper  Co.  v.  Walker, 
210  U.  S.  365,  62  L.  Ed.  1100,  28  Sup.  Ct.  726,  where  Congress  provided 
remedy  for  infringement  of  copyrights  in  maps,  civil  action  at  common 
law  for  money  damages  cannot  be  maintained  against  infringers;  Eber- 
hart  V.  United  States,  204  Fed.  891,  123  C.  C.  A.  180,  limitation  that 
suit  must  be  brought  within  one  year  was  condition  of  liability  of  sure- 
ties to  labor  and  material  creditors,  and  where  suit  was  not  brought 
within  year,  sureties  were  discharged,  and  Congress  could  not  revive 
liability  by  special  act;  Leyner  Engineering  Wks.  v.  Kempner,  163  Fed. 
609,  liability  of  stockholder  for  corporate  debts  and  manner  of  enforce- 
ment are  governed  by  statute  of  State  of  incorporation,  and  such  liability 
cannot  be  increased  nor  different  remedy  given  by  statutes  of  another 
State  in  which  coi-poration  may  do  business;  Pond  v.  Newell,  162  Fed. 
581,  where  State  statute  limits  indebtedness  of  corporation  to  amount 
of  capital  stock  making  directors  liable  for  <excess  and  providing  for 
enforcement  of  liability  by  action  on  case  by  creditor  against  directors, 
such  remedy  is  exclusive,  and  bill  in  equity  in  Federal  court  in  an- 
other State  cannot  be  maintained;  Converse  v.  Mears,  162  Fed.  771, 
whether  liability  imposed  on  stockholders  of  corporation  by  Con- 
stitution of  Minnesota  is  wholly  statutory  or  partially  contractual, 
and  therefore  transitory,  is  matter  of  general  law  as  to  which  Fed- 
eral courts  sitting  in  Wisconsin  are  not  bound  to  follow  decisions 
of  Wisconsin  Supreme  Court;  Middletown  Nat.  Bank  v.  Toledo  etc.  Ry. 
Co.,  127  Fed.  87,  62  C.  C.  A.  85,  certifying  to  Supreme  Court  question 
whether  Ohio  Const.  1851,  art.  XIII,  §  3,  imposing  individual  liability 
on  stockholders,  is  self -executing,  State  decisions  conflicting;  Inter- 
national Nav.  Co.  V.  Lindstrom,  123  Fed.  477,  60  C.  C.  A.  649,  holding 
twelve  months'  time  limit  given  by  New  Jersey  statute  for  actions  for 
wrongful  death  must  be  followed  whenever  statutory  remedy  sought; 
Williamson  v.  American  Bank,  115  Fed.  797,  52  C.  C.  A.  1,  holding  act 
of  1876  (19  Stat.  63),  prescribing  creditor's  suit  in  equity  in  District 
Court,  only  authorized  procedure  to  enforce  individual  liability  of  na- 
tional bank  stockholders;  Boston  etc.  R.  R.  Co.  v.  Hurd,  108  Fed.  120, 
125,  66  L.  R.  A.  193,  47  C.  C.  A.  615,  holding  Mass.  Pub.  Stats.,  c.  112, 
§  212,  limiting  actions  against  railways  to  one  year,  binding  in  Federal 
court ;  United  States  v.  American  Bonding  Co.,  42  App.  D.  C.  271,  hold- 
ing subcontractor's  action  upon  public  contractor's  bond  is  premature 
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if  brought  within  six  months  after  settlement  of  contract,  since  condi- 
tion imposed  by  statute  is  that  United  States  shall  not  have  brought 
action  within  six  months ;  Miller  v.  Spaulding,  107  Me.  272,  78  Atl.  361, 
holding  action  in  Maine  by  three  creditors  of  Colorado  bank  to  enforce 
double  liability  imposed  by  Colorado  statute  upon  stockholders  cannot 
be  maiptained;  Abbott  v.  Goodall,  100  Me.  235,  60  Atl.  1032,  denying 
equitable  suit  maintainable  against  Maine  stockholders  alone,  statute 
contemplating  pro  rata  contribution  by  all  stockholders;  Old  Colony 
Boot  etc.  Co.  V.  Parker-Sampson-Adams  Co.,  183  Mass.  561,  562,  67 
N.  E.  872,  relieving  bankrupt  director  from  statutory  liability  under 
U.  S.  Comp.  Stats.  1901,  p.  3447,  providing  for  proof  against  bankrupt 
of  contractual  claims  only;  Legg  v.  Dewing,  27  R.  I.  126,  60  Atl.  1066, 
holding  under  general  laws,  action  to  enforce  stockholder's  liability 
maintainable  only  by  judgment  creditor  of  corporation;  Ross  v.  Kansas 
City  etc.  Ry.  Co.,  34  Tex.  Civ.  587,  79  S.  W.  627,  holding  where  statutory 
liability  is  sought  to  be  enforced  suit  must  be  brought  within  statutory 
time  determined  by  law  of  place  where  action  arose;  Finney  v.  Guy, 
106  Wis.  266,  82  N.  W.  598,  holding  Gen.  Stats.  Minn.,  §§2501,  5905- 
5907,  5911,  authorizing  enforcement  in  equity  of  double  liability  against 
bank  stockholders,  gave  exclusive  remedy;  In  re  Foley,  76  Fed.  396, 
where  Federal  court  was  held  bound  to  follow  provisions  of  State  stat- 
ute, giving  illegitimate  child  remedy  in  case  no  provision  was  made 
for  his  support  by  his  parent;  Bank  of  North  America  v.  Rindge,  57 
Fed.  281,  Flour  City  Nat.  Bank  v.  Wechselberg,  46  Fed.  549,  Whitman 
V.  Nat.  Bank,  83  Fed.  291,  28  C.  C.  A.  404,  May  v.  Black,  77  Wis.  105, 
45  N.  W.  950,  and  Crippen  v.  Laighton,  69  N.  H.  553,  44  Atl.  543,  to 
remedy  for  enforcing  stockholders'  liability  for  corporation's  debts; 
dissenting  opinion  in  Hale  v.  Hardon,  95  Fed.  777,  785,  37  C.  C.  A.  240, 
arguendo. 

Distinguished  in  Tennessee  Coal  etc.  R.  R.  Co.  v.  George,  233  U.  S. 
359,  58  L.  Ed.  1000,  34  Sup.  Ct.  587,  State  cannot  create  transitory  cause 
of  action  and  destroy  right  to  sue  thereon  in  any  court  having  jurisdic- 
tion, although  in  another  State;  Walker  v.  Globe  Newspaper  Co.,  140 
Fed  310,  5  Ann.  Cas,  274,  2  L.  R.  A.  (N.  S.)  918,  72  C.  C.  A.  77,  holding 
copyright  proprietor's  right  to  maintain  general  action  for  damage  not 
limited  by  statutes  provided  for  forfeiture  of  infringing  copies  and  in- 
junction suits  tb  restrain  future  infringements;  Eling  v.  Pomeroy,  121 
Fed.  292,  295,  58  C.  C.  A.  209,  holding  new  remedy  to  enforce  share- 
holder's liability  provided  by  U.  S.  Comp.  Stats.  1901,  p.  3509,  merely 
additional  to  existing  remedy  of  13  Stat.  99;  Harrigan  v.  Gilchrist,  121 
Wis.  268,  99  N.  W.  948,  holding  statute  only  regulates  and  aids  court 
to  administer  property  of  insolvent  corporation  for  benefit  of  creditors ; 
Stewart  v.  Baltimore  etc.  R.  R.  Co.,  168  U.  S.  448,  42  L.  Ed.  538,  18 
I  Sup.  Ct.  106,  where  liability  created  by  Maryland  statute  was  enforced 
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under  remedy  afforded  by  statute  of  District  of  Columbia;  Latimer  v. 
State  Bank,  102  Iowa,  165,  71  N.  W.  226,  where  statute  providing  remedy 
for  enforcing  stockholder's  liability  was  held  not  to  prescribe  exclusive 
remedy. 

In  Bbode  Island,  debt  must  be  established  by  Judgment,  to  fix  stock- 
holders* UablUty. 

Approved  in  Stewart  v.  Baltimore  etc.  R.  R.  Co.,  6  App.  D.  C.  62, 
action  for  wrongful  death  based  upon  Maryland  statute,  is  not  main- 
tainable in  this  district,  where  alleged  wrongful  act  and  death  occurred 
in  that  State;  Miller  v.  Aldrich,  202  Mass.  114,  132  Am.  St.  Rep.  480, 
88  N.  E.  442,  action  by  creditors  of  insolvent  Colorado  banking  corpora- 
tion, appointed  by  court  to  collect  for  creditors  amount  of  corporate 
indebtedness  which  bank  is  unable  to  pay,  against  Massachusetts  stock- 
holder to  enforce  original  statutory  liability  does  not  lie,  as  Colorado 
statute  merely  establishes  rule  of  practice;  People  v.  Metropolitan 
Surety  Co.,  211  N.  Y.  115,  105  K  E.  101,  rights  of  materialman  supply- 
ing government  contractor  must  be  enforced  pursuant  to  statute,  and 
claim  of  materialman  against  insolvent  surety  not  reduced  to  judgment 
in  Federal  court  cannot  be  asserted  in  insolvency  proceedings  in  State 
court ;  American  etc.  Land  Mtg.  Co.  v.  Woodworth,  79  Fed.  952,  holding, 
in  suit  to  charge  stockholder  with  amount  of  judgment  obtained  against 
corporation,  allegation  reciting  original  indebtedness  is  unnecessary; 
Hale  V.  Harden,  95  Fed.  761,  37  C.  C.  A.  240,  holding  judgments  against 
corporations  binding  on  stockholders,  without  notice. 

Distinguished  in  dissenting  opinion  in  People  v.  Metropolitan  Sur.  Co., 
211  N.  Y.  124,  105  N.  E.  104,  majority  holding  rights  of  materialman, 
supplying  government  contractor,  against  insolvent  surety,  not  reduced 
to  judgment  in  Federal  court,  cannot  be  asserted  in  insolvency  proceed- 
ings in  State  court. 

Liability  of  stockholders  to  creditors  of  corporations  for  corporate 
debts.    Note,  3  Am.  St.  Rep.  852,  854. 

Nature  of  stockholder's  liability  for  debt  of  corporation.    Note, 

99  Am.  Dec.  433,  434. 
Necessity  of  exhausting  remedy  against  corporation  before  enforcing 

stockholders'  liability.    Note,  2  Ann.  Gafl.  29. 

Bankruptcy,  insolvency  or  dissolution  of  corporation  as  excusing 
creditor  from  exhausting  remedies  against  it  before  enforcing 
stockholder's  liability.    Note,  24  L.  R.  A.  (N.  S.)  633. 

Federal  courts  will  follow  State  laws  and  dedstona  in  enforcing  atock- 
liolden'  UablUty. 

Approved  in  Middletown  Nat.  Bank  v.  Toledo  etc.  Ry.  Co.,  197  U.  S. 
405,  49  L.  Ed.  810,  25  Sap.  Ct.  462,  denying  stockholder's  liability  in 
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Ohio  corporation  enforceable  outside  of  jurisdiction  of  State;  In  re 
Remington  Automobile  &  Motor  Co.,  119  Fed.  444,  allowing  judgment 
against  insolvent  corporation  under  Laws  N.  J.  1896,  c.  185,  §§  21,  48, 
49,  prescribing  creditor's  bill  after  judgment  as  sole  remedy  enforcing 
stockholder's  liability;  Hilliker  v.  Hale,'ll7  Fed.  225,  54  C.  C.  A.  252, 
holding  receiver  appointed  by  Minnesota  court  cannot  sue  in  New  York 
to  enforce  New  York  stockholder's  liability  on  Minnesota  corporation; 
Kirtley  v.  Holmes,  107  Fed.  6,  52  L.  R.  A.  738,  46  C.  C.  A.  102,  holding 
stockholder's  liability  under  Const.  Ohio,  art.  XIII,  §3,  enforceaVle 
against  nonresident  stockholder  in  Federal  courts ;  Brunswick  Terminal 
Co.  V.  National  Bank,  99  Fed.  638,  639,  40  C.  C.  A.  22,  following  Code 
Ga.  1882,  §  2916,  providing  twenty  years  statute  of  limitations  in  action 
by  creditors  of  Georgia  bank;  Miller  v.  Smith,  26  R.  I.  153,  66  L.  B.  A. 
473,  58  Atl.  636,  denying  equitable  suit  by  creditors  to  enforce  stock- 
holder's double  liability  where  all  creditors  and  stockholders  are  not 
parties;  Pfaff  v.  Gruen,  92  Mo.  App.  571,  holding  Missouri  members 
of  Ohio  corporation  liable  to  same  extent  on  corporate  assessments  as 
Ohio  stockholders;  Hotchkiss  &  Upson  Co.  v.  Union  Nat.  Bank,  68  Fed. 
79,  15  C.  C.  A.  264,  and  James  H.  Rice  Co.  v.  libbey,  85  Fed.  824,  both 
following  rule ;  Andrews  v.  Bacon,  38  Fed.  778,  holding,  in  suit  in  Fed- 
eral court  to  enforce  stockholders'  liability,  statute  of  limitations  of 
State  of  corporation's  creation  should  be  applied;  National  Park  Bank 
V.  Peavey,  64  Fed.  916,  922,  and  McVickar  v.  Jones,  70  Fed.  756,  757, 
both  holding  Federal  courts,  as  to  form  of  action  by  which  stockholders ' 
liability  shall  be  enforced,  should  follow  State  practice;  State  Nat.  Bank 
V.  Sayward,  91  Fed.  448,  33  C.  C.  A.  564,  where  relief  was  denied  creditor 
who  was  not  proceeding  against  stockholder  in  accordance  with  terms  of 
statute  creating  liabilities ;  Hobbs  v.  National  Bank  of  Commerce,  96  Fed. 
398,  37  C.  C.  A.  513,  quaere  whether  lex  fori  governs  as  to  limitation  in 
action  to  enforce  stockholder's  liability;  Hutchings  v.  Lamson,  96  Fed. 
721,  37  C.  C.  A.  564,  holding  in  respect  to  limitation  of  actions  in  enforcing 
stockholders'  liability  law  of  forum  governs;  Russell  v.  Pacific  Ry.  Co., 
113  Cal.  262,  34  L.  R.  A.  749,  45  Pac.  324,  Fowler  v.  Lamson,  146  111.  479, 
37  Am.  St;  Rep.  167,  34  N.  E.  934,  Tuttle  v.  National  Bank  of  the  Repub- 
lic, 161  111.  508,  34  L.  R.  A.  756,  44  N.  E.  987  (see  dissenting  opinion  in 
161  111.  510,  34  L.  R.  A.  757,  44  N.  E.  988),  Hancock  Nat.  Bank  v.  Ellis, 
172  Mass.  46,  70  Am.  St.  Rep.  238,  42  L.  R.  A.  401,  51  N.  E.  210,  and 
Marshall  v.  Sherman,  148  N.  Y.  27,  51  Am.  St.  Rep.  65,  34  L.  R.  A.  766, 
42  N.  E.  424,  all  holding  as  general  rule  stockholders'  liability  can  be 
enforced  only  at  domicile  of  corporation;  Greaves  v.  Neal,  57  Fed.  819, 
arguendo. 

Distinguished  in  Dexter  v.  Edmands,  89  Fed.  473,  and  Brunswick 
Terminal  Co.  v.  National  Bank,  88  Fed.  608,  609,  610,  both  holding  as  to 
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limitations  in  actions  to  enforce  stockholders'  liability,  the  lex  fori  will 
govern. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal 
Supreme  Court  for  review.    Note,  66  L.  R.  A.  844,  862. 

Stockholders'  individual  liability  is  creature  of  statute. 
Approved  in  Morgan  Engineering  Co.  v.  General  Casting  Co.,  177 
Fed.  362,  101  C.  C.  A.  323,  since  Mechanics'  Lien  Act  of  Pennsylvania 
prescribed  for  enforcement  of  mechanics'  liens,  nonresident  claimant 
having  entered  suit  in  Pennsylvania  court  could  not  thereafter  oust 
State  court  of  jurisdiction  and  maintain  scire  facias  in  Federal  Circuit 
Court  to  enforce  lien;  Forte  v.  Chamberlain,  93  Ark.  118, 124  S.  W.  236, 
holding  receiver  of  fire  insurance  company  could  not  maintain  action 
to  restrain  policy-holders  from  suing  on  bond  on  ground  that  claims 
for  losses  were  in  excess  of  assets  of  company,  as  liability  of  surety  is 
not  assets,  and  receiver  is  not  entitled  to  sue  on  bond. 

Act  changing  mode  for  enforcing  stockholders'  liability  applies  to  debts 
previously  contracted. 

Approved  in  Pittsburg  Steel  Co.  v.  Baltimore  Equitable  Society,  226 
U.  S.  459,  67  L.  Ed.  300,  33  Sup.  Ct.  167,  refusing  to  declare  statute  of 
Maryland  invalid,  as  impairing  obligation  of  contract,  where  court  is 
unable  to  say  that  State  court  was  wrong  in  holding  new  remedy  more 
efiGicacious  than  former  one  for  enforcing  claims  of  creditors  of  corpora- 
tion against  stockholders;  Miners'  etc.  Bank  v.  Snyder,  100  Md.  65, 
108  Am.  St.  Rep.  390,  68  L.  R.  A.  312,  59  Atl.  708,  holding  contractual 
rights  not  imjmired  by  taking  creditor's  pre-existing  remedy  against 
individual  stockholder,  and  substituting  equitable  bill  against  all  stock- 
holders; Hill  V.  Merchants'  Ins.  Co.,  134  U.  S.  527,  83  L.  Ed.  998,  10 
Sup.  Ct.  592,  affirming  power  in  State  to  alter  remedies  so  long  as  obli- 
gation of  contract  is  not  impaired;  Watkins  v.  Glenn,  55  Kan.  431,  40 
Pac.  319  (see  dissenting  opinion  in  55  Kan.  445, 40  Pac.  324),  holding  stat- 
ute concerning  sale  and  redemption  of  mortgaged  real  estate,  not  appli- 
cable to  mortgages  executed  prior  to  its  enactment;  dissenting  opinion 
in  Lankford  v.  Menefee,  45  Okl.  246,  145  Pac.  381,  majority  holding 
liability  of  stockholder  of  insolvent  trust  company,  also  doing  banking 
business,  is  measured  by  Trust  Company  Act,  not  Banking  Act,  and  is 
limited  to  double  amount  unpaid  on  stock  held  by  him. 

Distinguished  in  Harrison  v.  Remington  Paper  Co.,  140  Fed.  390,  5 
Ann.  Oas.  314,  S  L.  R.  A.  (N.  8.)  964,  72  C.  C.  A.  405,  declaring  act  sub- 
stituting for  individual  action  by  creditors  against  stockholders  receiv- 
er's suit  in  equity,  prorating  stockholders'  contributions  among  all  cred- 
itors void. 
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Constitutionality  of  retrospective  act  chan^ng  remedy  to  enforce 
stockholders'  liability.    Note,  5  Ann.  Gas.  326. 

Alteration  of  stockholders'  liability  as  impairment  of  contract  ob- 
ligation.   Note,  L.  B.  A.  1916B,  806. 

Statutory  liability,  without  remedy,  may  be  enforced  by  H»proprlate 
common-law  action. 

Approved  in  First  Nat.  Bank  v.  Peavey,  69  Fed.  457,  and  Hale  v. 
Hardon,  96  Fed.  767,  37  C.  C.  A.  240,  both  following  rule;  Partee  v. 
St.  Louis  &  S.  F.  R.  Co.,  204  Fed.  973,  61  L.  R.  A.  (N.  S.)  721,  123 
C.  C.  A.  292,  holding  section  6945  of  statute  of  Oklahoma  creating  cause  of 
action  for  wrongful  death  and  requiring  such  action  to  be  brought  within 
two  years  was  not  modified  nor  period  of  limitation  extended  by  section 
5556. 

Right  to  enforce  stockholder's  liability  outside  of  State  of  incor- 
poration.   Note,  34  L.  B.  A.  761,  762. 

Miscellaneous.  Cited  in  Swann  v.  Mutual  Reserve  Fund  Life  Assn., 
100  Fed.  929,  holding  revocation  by  State  of  license  of  foreign  corpora- 
tion to  operate  therein  ends  corporation 's  liability  to  suit  in  State. 

120  U.  S.  759-766,  30  L.  Ed.  786,  7  Sup.  Ot.  736,  BOLI^S  v.  BBIMFIEIiD. 

Federal  courts  will  accept  State  court's  construction  of  State  laws  In 
determining  rigbts  thereunder. 

Approved  in  United  States  Leather  Co.  v.  Howell,  161  Fed.  447,  80 
C.C.  A.  674,  under  North  Carolina  statute  providing  that  "contribu- 
tory negligence  must  be  pleaded  and  proved  by  defendant,"  as  con- 
strued by  State  Supreme  Court,  trial  judge  cannot  direct  verdict  for 
defendant  on  plea  of  contributory  negligence,  but  must  submit  issue  to 
jury;  Kibbe  v.  Stevenson  Iron  Min.  Co.,  136  Fed.  149,  69  C.  C.  A.  146, 
following  State  court  decision  and  holding  fellow-servant  law  applicable 
to  strictly  mining  corporation  running  short  line  of  railroad  to  mine  ore ; 
Rollins  V.  Lake  Co.,  34  Fed.  846,  following  rule;  Clark  v.  Bever,  139 
U.  S.  117,  36  L.  Ed.  97,  11  Sup.  Ct.  475,  holding  Federal  courts  sit- 
ting in  particular  State  in  determining  questions  of  general  law  will, 
in  cases  of  doubt,  lean  to  an  agreement  with  views  of  State  courts; 
Travelers'  Ins.  Co.  v.  Township  of  Oswego,  59  Fed.  61,  7  C.  C.  A.  669, 
lidding  provision  of  Kansas  Constitution  that  legislature  shall  pass  no 
special  legislation  conferring  corporate  powers  is  not  applicable  to 
quasi-public  corporations;  Madden  v.  Lancaster  Co.,  65  Fed.  192,  12 
C.  C.  A.  566,  construing  statute  imposing  liability  on  municipalities  for 
ncGjIigence  in  caring  for  highways ;  Laredo  Imp.  Co.  v.  Stevenson,  66  Fed. 
636, 13  C.  C.  A.  661,  Pauly  Jail  Bldg.  &  Mfg.  Co.  v.  Board  of  Commission- 
ers of  Kearney  County,  68  Fed.  172, 15  C.  C.  A.  351,  and  Stryker  v.  Board 
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of  Commissioners  of  Grand  County,  77  Fed.  583,  23  C.  C.  A.  286,  holding 
State  decision  on  statute  defining  powers  of  officers  of  quasi-municipal 
corporation  of  State,  generally,  binding  on  Federal  courts;  Sioux  City 
Terminal  etc.  Co.  v.  Trust  Co.  of  North  America,  82  Fed.  129,  27  C.  C.  A. 
73,  holding  State  decision  as  to  powers  and  liabilities  of  corporations 
created  under  laws  of  State  binding  on  Federal  courts ;  dissenting  opin- 
ion in  In  re  Falconer,  110  Fed.  117,  49  C.  C.  A.  50,  majority  upholding 
under  Ark.  Stats.  Sand.  &  H.  Dig.,  c.  78,  §§  3716,  3718,  reclaim  by 
bankrupt  of  property  subject  of  exemption  but  transferred  by  bankrupt. 
Distinguished  in  Barnum  v.  Oklona,  148  U.  S.  397,  37  L.  Ed.  497,  13 
Sup.  Ct.  640,  where. rights  accrued  before  decision  was  rendered;  Coler 
V.  Board  of  Commissioners  of  Stanly  County,  89  Fed.  261,  holding  rule 
not  applicable  in  action  to  enforce  pa3rment  of  bonds,  where  holder 
purchased  before  State  court  decided  they  were  illegally  issued;  Board 
of  Commrs.  of  Onslow  County  v.  Tollman,  146  Fed.  763,  76  C.  C.  A. 
317,  holding  Federal  court's  construction  of  State  constitutional  pro- 
vision alleged  violated,  unaffected  by  State  Supreme  Court's  decisions 
delivered  after  issuance  of  railroad  aid  bonds. 

Conclusiveness  upon  Federal  courts  of  construction  given  to  statute 
by  State  court  subsequent  to  accrual  of  rights  involved.  Note, 
17  Ann.  Ga^.  1212. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  R.  A.  (N.  8.)  397. 

» 

Municipalities'  unauthorized  acts  may  be  ratified  by  leglalatnre,  In 
absence  of  constitutional  restriction. 

Approved  in  Steele  County  v.  Erskine,  98  Fed.  217,  39  C.  C.  A.  173, 
upholding  retroactive  legislative  act  ratifying  contract  of  county  for 
auditing  of  claims  not  previously  authorized  but  not  prohibited  by  Con- 
stitution; De  Ferranti  v.  Lyndmark,  30  App.  D.  C.  427,  while  letters 
patent  when  issued  give  patentee  vested  right  in  them,  mere  filing  of 
application  for  patent  gives  no  right  which  Congress  has  no  power  to 
affect  by  legislation;  Potter  v.  Lainhart,  44  Fla.  668,  33  South.  258,  ap- 
plying rule  to  county  bonds;  Calderwood  v.  Jos.  Schlitz  Brewing  Co., 
107  Minn.  472,  473,  121  N.  W.  223,  224,  legislative  act  validating  pay- 
ments made  as  return  of  portion  of  license  fees  upon  revoking  liquor 
license  before  term  expired  is  valid;  Griffith  v.  Mayor^  102  Miss.  14,  58 
South.  782,  legislature  may  ratify  municipal  bonds  issued  without  givintr 
notice  prescribed  by  charter;  Swartz  v.  Borough  of  Carlisle,  237  Pa. 
479,  Ann.  Gas.  1914B,  458,  85  Atl.  849,  act  validating  municipal  elections 
for  increasing  indebtedness  invalid  for  failure  to  comply  with  certain 
statutory  requirements  is  valid;  Utter  v.  Franklin,  172  U.  S.  424,  43 
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L.  £d.  498,  19  Snp.  Ct.  186,  where  it  was  held  to  be  within  power  of 
Congress  to  validate  bonds  issued  by  authority  of  legislature  of  Arizona 
Territory;  Dows  v.  Elm  wood,  34  Fed.  118,  following  rule;  Springfield 
etc.  Trust  Co.  v.  Attica,  86  Fed.  391,  29  C.  C.  A.  214,  aflfirming  validity 
of  act  legalizing  certain  invalid  city  bonds;  Erskine  v.  Steele  County, 
87  Fed.  631,  holding  valid,  act  legalizing  certain  executed  contracts; 
Schneck  v.  Jeffersonville,  162  Ind.  217,  62  N.  E.  216,  holding,  in  absence 
of  constitutional  restrictions,  legislature  may  legalize  bonds  of  city  so 
long  as  vested  rights  have  not  intervened. 

Distinguished  in  Deland  v.  Platte  Co.,  54  Fed.  832,  where  retroactive 
legislation  was  inhibited  by  Constitution. 

Validity  and  effect  of  statute  legalizing  defective  election.  Note, 
Ann.  Gas.  1914B,  461,  464. 

Statutes  legalizing  invalid  municipal  contracts.  Note,  27  L.  B.  A. 
696. 

Ratification  by  public  corporation  of  invalid  contract.  Note, 
L.  B.  A.  1915A,  1083. 

Legislative  power  to  impose  burdens  on  municipalities  and  to  con- 
trol their  local  administration  and  property.  Note,  48  L.  B.  A. 
478. 

Estoppel  of  public  corporation  to  deny  validity  of  bonds.  Note, 
L.  B.  A.  1915A,  982. 

Miscellaneous.  Cited  in  Folsom  v.  Township  Ninety-six,  159  U.  S. 
628,  40  L.  Ed.  284,  16  Sup.  Ct.  179,  and  Coler  v.  Board  of  Commission- 
ers of  Stanly  County,  89  Fed.  266,  holding  aid  given  in  construction  of 
a  railroad  is  in  furtherance  of  a  public  purpose. 

120  TT.  8.  765-774,  30  I«.  Ed.  821,  7  Sup.  Ot.  772,  NEW  OBLEANB  NAT. 
BANKING  ASSN.  v.  LE  BBETON. 

Validity  and  construction  of  mortgage  on  realty  to  secure  future 
advances.    Note,  Ann.  Gas.  1913G,  554. 

120  TT.  8.  775-778,  30  L.  Ed.  815,  7  Sup.  Ot  779,  GOODWIN  v.  POX, 
No  notice  of  appeal  Is  necessary  where  taken  and  perfected  at  term. 
Approved  in  Holloran  v.  Midland  Ry.  Co.,  129  Ind.  275,  28  N.  E.  550, 
following  rule. 

If  bond  be  not  filed  wltbln  time  limited  by  order  granting  appeal,  notice 
is  necessary. 

Approved  in  Ex  parte  Sweeney,  131  Ind.  81,  30  N.  E.  884,  following 
rule. 


897    LEATHER  MFRS/  NAT.  BANK  v.  COOPER.     120  U.  S.  778-782 

Indonement  of  approval  on  bond,  by  appellee'f  connsel,  waiTos  sexrlce 
of  notice. 

Approved  in  Tripp  v.  Santa  Rosa  etc.  R.  R.  Co.,  144  U.  S.  129,  86 
L.  £d.  372,  12  Sup.  Ct.  656,  holding  service  of  citation  or  acknowledg- 
ment of  notice  must  be  personal;  McFadden  v.  Mountain  Vine  Min. 
&  Mill.  Co.,  97  Fed.  672,  38  C.  C.  A.  354,  holding  under  rule  30,  Circuit 
Court  Appeals,  regulating  appeals,  citation  returnable  at  San  Francisco 
instead  of  Seattle  cured  by  prior  stipulation. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal 
Supreme  Court  for  review.    Note,  66  L.  B.  A.  844,  852. 

120  TT.  8.  778-782,  SO  I^  Ed.  816,  7  Sup.  Ct.  777,  LEATHEB  MFB&*  NAT. 
BANK  Y.  OOOPE&. 

Prevloiui  dedsion  of  question  by  Federal  conrt  does  not  render  il 
federal  question. 

Approved  in  Giles  v.  little,  134  U.  S.  649,  88  L.  Ed.  1068,  10  Sup.  Ct. 
624,  following  rule. 

Suit  by  or  against  national  bank  Is  not  necessarily  removable  to  Federal 
court. 

Approved  in  First  National  Bank  v.  Kehnast,  241  U.  S.  654,  60  L.  Ed. 
1228,  36  Sup.  Ct.  724,  following  rule;  Bankers'  Trust  Co.  v.  Texas  etc. 
Ry.  Co.,  241  U.  S.  307,  60  L.  Ed.  1016,  36  Sup.  Ct.  569,  suit  by  citizen 
of  State  against  railroad  organized  under  act  of  Congress  is  not  suit 
between  citizens  of  different  States  of  which  Federal  District  Court  has 
jurisdiction;  Herrmann  y.  Edwards,  238  U.  S.  Ill,  69  L.  Ed.  1227,  35 
Sup.  Ct.  839,  under  act  of  1888,  Federal  courts  have  not,  in  absence  of 
diversity  of  citizenship,  jurisdiction  of  suit  by  stockholder  against  direc- 
tors of  national  bank  to  compel  them  to  reimburse  bank  for  wrongfully 
investing  its  funds;  Continental  Nat.  Bank  v.  Buford,  191  U.  S.  125, 
48  L.  Ed.  121,  24  Sup.  Ct.  55,  56,  holding  judgment  of  Circuit  Court  final 
under  Comp.  Stats.  1901,  §§  488,  547,  in  suit  of  national  bank  against 
foreign  corporation;  Speckert  v.  German  Nat.  Bank,  98  Fed.  153,  38 
C.  C.  A.  682,  holding  receiver  of  national  bank  not  necessary  party  to 
suit  against  bank  pending  at  appointment  not  entitled  to  removal  to 
Federal  court;  Ex  parte  Jones,  164  U.  S.  693,  41  L.  Ed.  601,  17  Sup.  Ct. 
223,  and  Petri  v.  Commercial  Nat.  Bank,  142  U.  S.  648,  649,  35  L.  Ed. 
1146,  12  Sup.  Ct.  326,  both  holding  national  bank  located  in  one  State 
may  bring  suit  against  citizen  of  another  State  in  Circuit  Court,  wherein 
defendant  resides,  by  reason  of  diverse  citizenship  alone;  Danahy  y. 
National  Bank,  64  Fed.  149,  12  C.  C.  A.  75,  holding  Federal  courts  have 
no  jurisdiction  of  action  by  national  bank  on  a  note  when  record  does 
not  show  diverse  citizenship;  Manufacturers'  Nat.  Bank  v.  Hall,  86  Me. 
110,  29  Atl.  953,  holding  national  bank  bound  by  decree  of  State  court 
Xm— 67 
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in  insolvency;  Endres  v.  First  Nat.  Bank,  66  Minn.  260,  68  N.  W.  1093, 
holding  State  courts  have  jurisdiction  of  action  against  national  bank 
for  charging  usurious  rate  of  interest;  Shellenbarger  v.  Fewel,  34  Okl. 
83,  124  Pac.  619,  action  to  quiet  title  to  lands  of  Indian  allotment  is  not 
removable  to  Federal  court  because  it  involves  construction  of  Creek 
laws  of  descent. 

Distinguished  in  Walker  v.  Windsor  Nat.  Bank,  56  Fed.  80,  5  C.  C.  A. 
421,  holding  suit. on  official  bond  of  cashier  of  national  bank  involves  a 
Federal  question. 

Bemoval  is  not  allowable  upon  sole  ground  tbat  colorable  assignment 
was  made  to  give  State  couxt  Jnrisdiction. 

Approved  in  Shainwald  v.  Davids,  69  Fed.  700,  holding  court  will  not 
allow  ]j;self  to  be  deprived  of  jurisdiction  by  a  mere  fictitious  assign- 
ment ;  Bowley  v.  Richmond  etc.  R.  R.  Co.,  110  N.  C.  318,  14  S.  E.  778, 
holding  mere  allegation  that  party  was  joined  as  defendant  to  prevent 
removal  of  cause  is  not  sufficient  to  entitle  a  removal. 

120  U.  S.  782-784,  30  I..  Ed.  824,  7  Sup.  Ot.  780,  EX  PABTE  HASDINO. 

Fact  that  alien  sat  on  grand  jury  under  territorial  law  cannot  affect 
jurisdiction. 

Approved  in  In  re  Moran,  144  Fed.  605,  75  C.  C.  A.  396,  refusing  to 
discharge  prisoner,  although  grand  jury  selected  in  way  unauthorized 
by  statute;  Cuyler  v.  Atlantic  etc.  R.  Co.,  131  Fed.  99,  dischai^ng  pub- 
lisher imprisoned  for  contempt  where  court's  judgment  void  for  excess 
of  jurisdiction;  Ex  parte  Murray,  66  Fed.  299,  where  prisoner  was  re- 
fused a  discharge  on  an  allegation  that  grand  jury  had  been  improperly 
summoned;  Brown  v.  Massachusetts,  144  U.  S.  580,  36  L.  Ed.  550,  12 
Sup.  Ct.  759,  holding  objections  to  qualifications  of  jurors  could  not 
affect  the  jurisdiction  of  court;  Greer  v.  Richards,  3  Ariz.  231,  234,  32 
Pac.  268,  holding  under  Comp.  Laws  1877,  §  §  2547,  2555,  following  Fed- 
eral practice,  counsel  fees  not  recoverable  as  damages  in  suit  on  injunc- 
tion bond;  McComb  v.  Fourth  Judicial  Dist.  Court,  36  Nev.  427,  136 
Pac.  566,  since  State  could  have  prosecuted  offense  of  horse-stealing  by 
information,  special  injury  will  not  result  to  accused  by  trying  him  on 
indictment  found  by  grand  jury,  one  member  of  which  was  nonresident ; 
Eureka  County  Bank  Habeas  Corpus  Cases,  35  Nev.  148,  126  Pac.  678, 
discharging  prisoners  on  habeas  corpus  where  conduct  of  judge  showed 
extreme  prejudice  and  because  he  ordered  and  participated  in  drawing 
of  grand  jury. 

Denial  of  comimlBory  process  to  accused  to  obtain  witnesses  cannot  In- 
validate Judgment. 

Approved  in  16  W:^o.  269,  125  Am.  St.  Rep.  1037,  15  Ann.  Gas.  318, 
15  L.  R.  A.  (N.  S.)  227,  93  Pac.  310,  that  discharge  of  jury  t)n  Sunday 
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over  petitioner's  objections  was  unauthorized  did  not  deprive  court  of 
jurisdiction  and  entitle  prisoner  to  discharge  on  habeas  corpus;  In  re 
McKnight,  52  Fed.  801,  802,  holding  refusal  to  assign  counsel  for  pris- 
oner's defense,  or  to  compel  attendance  of  witnesses,  cannot  be  consid- 
ered on  habeas  corpus  proceedings  for  prisoner's  discharge. 

Supreme  Court  cannot  correct  irregularities  in  territorial  court  by  habeas 
com^us. 

Approved  in  Spaugh  v.  Fitts,  205  U.  S.  540,  51  L.  Ed,  921,  27  Sup.  Ct. 
794,  following  rule;  McMicking  v.  Schields,  238  U.  S.  106,  59  L.  Ed. 
1223,  36  Sup.  Ct.  665,  reversing  decree  of  Supreme  Court  of  Philippine 
Islands  granting  writ  of  habeas  corpus  and  discharging  prisoner  for 
error  of  trial  court  in  misconstruing  order  amending  Code  of  Criminal 
Procedure;  Keizo  v.  Henry,  211  U.  S.  149,  53  L.  Ed.  126,  29  Sup.  Ct.  43, 
disqualifications  of  grand  jurors  do  not  destroy  jurisdiction  of  court,  and 
objection  to  indictment  erroneously  overruled  in  trial  court  must  be  cor- 
rected by  writ  of  error  and  not  by  habeas  corpus;  Matter  of  Moran, 
203  U.  S.  103, 104,  51  L.  Ed.  108,  27  Sup.  Ct.  26,  petition  for  habeas  cor- 
pus by  person  convicted  of  murder  on  ground  that  court  was  without 
jurisdiction  because  of  irregularities  in  territorial  proceeding  and  judg^ 
ment  void  was  denied;  Ex  parte  Jim  Hong,  211  Fed.  76, 127  C.  C.  A.  569, 
holding  Chinese  person  held  for  deportation  is  not  entitled  to  discharge 
on  habeas  corpus  on  ground  that  he  possessed  certificate  of  residence  as 
merchant  entitling  him  to  remain,  as  such  question  is  for  commissioner 
and  there  is  an  appeal  from  his  decision ;  Homer  v.  United  States  143 
U.  S.  578,  86  L.  Ed.  269, 12  Sup.  Ct.  626,  holding  if  an  inferior  court  of 
United  States  has  jurisdiction  of  a  cause,  a  superior  court  will  not  inter- 
fere by  habeas  corpus ;  In  re  Hayues,  30  Fed.  772,  holding  prisoner  will 
not  be  discharged  on  habeas  corpus  proceedings  because  of  erroneous 
instructions  given  jury;  Ex  parte  Ulrich,  43  Fed.  663,  666,  holding 
United  States  District  Court  without  power  to  discharge  on  habeas  cor- 
pus, person  imprisoned  by  State  court  having  jurisdiction  of  party  and 
cause ;  Ex  parte  Buskirk,  72  Fed.  21, 18  C.  C.  A.  410,  affirming  power  of 
Circuit  Court  of  Appeals  to  discharge  on  habeas  corpus,  person  impris- 
oned by  court  acting  without  jurisdiction;  In  re  Rowe,  77  Fed.  166,  23 
C.  C.  A.  103,  holding  writ  of  habeas  corpus  cannot  be  made  to  perform 
office  of  writ  of  error ;  Palmer  v.  Colladay,  18  App.  D.  C.  430,  reversing 
discharge  on  habeas  corpus  of  one  charged  with  making  false  statement 
as  to  eligibility  of  candidate  for  civil  service  appointment,  where  show- 
ing before  commissioner  justified  holding  him  to  action  of  grand  jury. 

When  a  prisoner  may  be  released  on  habeas  corpus  after  judgment 
and  sentence.    Note,  87  Am.  St  Rep.  185,  189. 

Habeas  corpus  to  review  errors  or  irregularities  in  proceedings. 
Note^  11  AnxL  Oaa.  1057. 
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121  TT.  8.  1-14,  SO  !•.  Ed.  849,  7  Sop.  Ot  781,  EX  PASTE  BAIN. 
Indictment  cannot  be  amended  by  order  of  conrt. 

Approved  in  United  States  v.  Howard,  132  Fed.  344,  where  caption- 
shows  court  in  which  indictment  found,  averment  reciting  perjury  com- 
mitted in  "said  court"  not  sufficient;  United  States  v.  Linnier,  126  Fed. 
87,  holding  where  verdict  finding  defendant  guilty  of  murder  in  first  de- 
gree as  chained  in  indictment  was  set  aside  by  court  and  new  trial 
granted  on  ground  that  evidence  showed  only  guilty  of  manslaughter,  and 
at  same  term  defendant  pleaded  guilty  to  manslaughter,  court  could 
accept  plea  and  render  judgment  thereon ;  Watts  v.  State,  99  Md.  33,  57 
Atl.  544,  amendment  of  name  of  defendant  in  one  count  of  indictment 
not  ground  for  quashing  on  motion  to  quash  whole  indictment  where 
other  count  proper;  United  States  v.  Harmon,  34  Fed.  873,  holding  court 
could  not  supply  defect  in  indictment;  State  v.  Leese,  37  Neb.  95,  40 
Am.  St.  Bep.  475,  20  L.  B.  A.  579,  55  N.  W.  799,  holding  articles  of  im- 
peachment amendable  only  by  joint  session  of  legislature;  State  v.  Mc- 
Carthy, 17  R.  I.  371,  22  Atl.  282,  allowing  new  trial  for  amendment 
changing  name ;  United  States  v.  Patterson,  59  Fed.  282,  and  dissenting 
opinion  in  Rosen  v.  United  States,  161  U.  S.  50,  40  L.  Ed.  613,  16  Sup. 
Ct.  482,  arguendo. 

Distinguished  in  In  re  Glass,  119  Fed.  511,  holding  specifications 
opposing  bankrupt's  discharge,  though  entirely  defective,  may  be 
amended  at  discretion  of  court;  People  v.  Noon,  1  Cal.  App.  49,  81  Pac. 
,  747,  where  at  arraignment  it  appeared  that  original  information  had 
page  missing,  information  not  dismissed,  but  new  trial  granted;  Welty 
V.  Ward,  164  Ind.  461,  73  N.  E.  890,  under  statute  where  indictment 
charged  offense  committed  in  V.  county,  and  at  trial  appeared  that 
offense  committed  in  W.  county,  court  could  order  venue  of  indictment 
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corrected;  Gardes  v.  United  States,  87  Fed.  183,  holding  amendment  of 
immaterial  parts  of  certain  counts  will  not  afiEect  trial  on  others ;  State 
V.  Hasledahl,  3  N.  D.  38,  53  N.  W.  431,  anJ"  State  v.  White,  64  Vt.  373, 
24  Atl.  250,  both  holding  information  amendable. 

Limited  in  State  v.  Faile,  43  S.  C.  57,  20  S.  E.  800,  holding  prisoner 
may  waive  objecti6n  to  amendment. 

Constitutionality  of  statute^  permitting  amendment  of  indictments. 
Note,  3  A  Tin.  Gas.  558. 

Be<iairement  of  fifth  amendment  in  infamous  case  Is  joxlsdlctional. 
Approved  in  Gibbons  v.  Territory,  5  Okl.  Cr.  218,  115  Pac.  132,  prior 
to  statehood,  valid  indictment  in  felony  cases  was  jurisdictional  under 
provisions  of  law  in  force  in  Oklahoma  Territory,  and  person  charged 
with  crime  could  not  waive  irregularities  in  drawing  grand  jury  so  as 
to  confer  jurisdiction;  Garnsey  v.  State,  4  Okl.  Cr.  558,  38  L.  B.  A. 
(N.  8.)  600,  112  Pac.  29,  Federal  Constitution  guarantees  to  defendant 
charged  with  commission  of  felony  in  Oklahoma  Territory  right  to  be 
accused  by  indictment ;  Ex  parte  McClusky,  40  Fed.  74,  ruling  similarly 
in  prosecution  for  larceny. 

Caption  constitates  no  part  of  indictment  proper. 
Approved  in  Robinson  v.  Commonwealth,  88  Va.  902,  14  S.  E.  628, 
holding  caption  examinable  to  determine  jurisdiction. 

What  is  proper  indictment  within  meaning  of  fifth  amendment^  stated. 
Approved  in  United  States  v.  London,  176  Fed,  979,  where  statute 
applying  to  Indian  Territory  required  grand  jury  of  sixteen  men.  Fed- 
eral statute  providing  for  grand  jury  of  sixteen  to  twenty-three  per- 
sons is  ex  post  facto  as  to  crime  committed  before  statehood,  and  jury 
of  sixteen  men  is  not  legally  constituted;  Ex  parte  Bergman,  60  Tex. 
Cr.  16,  130  S.  W.  179,  under  provision  of  Federal  Constitution  for  ex- 
tradition of  person  indicted,  person  charged  by  information  alone  and 
not  convicted  cannot  be  extradited;  Ex  parte  Hart,  63  Fed.  259,  28 
L.  R.  A.  810,  11  C.  C.  A.  165,  holding  extradition  must  be  based  upon 
such  indictment;  dissenting  opinion  in  Hawaii  v.  Mankichi,  190  U.  S. 
245,  47  L.  Ed.  1033,  23  Sup.  Ct.  801,  majority,  holding  criminal  pro- 
ceedings by  grand  and  petit  juries  not  substituted  for  existing  crim- 
inal Hawaiian  procedure  by  Newlands  resolution  of  annexation. 

Cashier  of  national  bank  who  falsifies  reports  is  guilty  of  infamoiui 
crime. 

Approved  in  United  States  v.  French,  57  Fed.  384,  following  rule; 
United  States  v.  Johannesen,  35  Fed.  413,  indictment  for  violating 
revenue  laws;  Stokes  v.  United  States,  60  Fed.  598,  9  C.  C.  A.  152, 
similarly  as  to  use  of  mails  to  promote  scheme  to  defraud;  Harris  v. 
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Terry,  98  N.  C.  134,  3  S.  E.  746,  holding  unlawfulUy  opening  mail  is 
infamous  crime;  Butler  v.  Wentworth,  84  Me.  32,  17  L.  R.  A.  766,  24 
Atl.  458,  on  point  that  punishment  determines  whether  crime  is 
infamous. 

Trial  on  indictment,  amended  by  order  of  courts  is  Toid. 

Approved  in  Naftzger  v.  United  States,  200  Fed.  497,  118  C.  C.  A. 
598,  allegation  in  indictment  that  stamps  were  stolen  from  "certain 
postoffices  in  the  State  of  Kansas"  was  unnecessary,  but  having  been 
alleged,  must  be  proved  as  laid ;  Renigar  v.  United  States,  172  Fed.  656, 
19  Ann.  Oaa.  1117,  26  L.  E.  A.  (N.  S.)  683,  97  C.  C.  A.  172,  paper  pur- 
porting to  be  indictment  delivered  by  foreman  of  Federal  grand  jury 
to  clerk  of  court  when  court  was  not  in  session  is  not  indictment  and 
confers  no  jurisdiction;  United  States  v.  Wells,  163  Fed.  324,  327, 
holding  district  attorney  has  no  right  to  participate  in  nor  be  present 
during  deliberations  of  grand  jury. 

Distinguished  in  Meyer  v.  United  States,  220  Fed.  824,  135  C.  O  A. 
564,  under  Bankruptcy  Act,  demand  on  bankrupt  for  property  con- 
cealed from  trustee  is  not  prerequisite  to  commission  of  offense,  and 
indictment  was  not  demurrable  for  failure  to  allege  such  demand; 
State  V.  Doyle,  64  W.  Va.  368,  62  S.  E.  454,  holding  prosecuting  attor- 
ney may,  with  permission  of  court,  and  without  consent  of  defendant, 
waive  proof  of  aggravation  of  former  conviction  alleged  in  indictment 
and  try  defendant  on  allegation  of  selling  without  license. 

What  is  an  infamous  crime  requiring  presentment  by  grand  jury. 
Note,  17  L,  R.  A.  764. 

Habeas  corpus  wiU  issue  to  discharge  prisoner  conTicted  on  amended 
Indictment. 

Approved  in  Stevens  v.  McClaughry,  207  Fed.  25, 27, 61  L.  R.  A.  (N.  S.) 
890,  125  C.  C.  A.  102,  granting  habeas  corpus  to  discharge  prisoner  held 
under  void  judgment  of  Federal  court ;  Ex  parte  Harlan,  1  Okl.  52, 27  Pac. 
922,  habeas  corpus  does  not  lie  to  determine  sufficiency  of  indictment 
where  trial  court  had  jurisdiction  of  person  and  subject  matter;  Ex 
parte  Justus,  3  Okl.  Cr.  120,  127,  25  K  R.  A.  (N.  S.)  483,  104  Pac.  937, 
940,  granting  habeas  corpus  to  release  prisoner  held  under  judgment 
of  court  having  no  authority  to  render  judgment ;  In  re  Ayers,  123  U.  S. 
486,  81  L.  Ed.  223,  8  Sup.  Ct.  172,  and  In  re  Sawyer,  124  U.  S.  221,  80 
L.  Ed.  409,  8  Sup.  Ct.  493,  ordering  discharge  of  persons  committed 
for  contempt  of  injunction,  court  had  no  jurisdiction  to  issue;  Camp- 
bell V.  Waite,  88  Fed.  107,  31  C.  C.  A.  403,  similarly,  where  State  court 
sentenced  prisoner  for  offense  against  Federal  laws;  dissenting  opinion 
in  Chemgas  v.  Tynan,  51  Colo.  41,  43,  116  Pac.  1047,  1048,  majority 
denying  habeas  corpus  to  discharge  person  convicted  under  informa- 
tion omitting  phrase  "against  peace  and  dignity  of  State." 
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Distinguished  in  Harlan  v.  McGourin,  218  U.  S.  448,  21  Aim.  Oas. 
849,  54  L.  Ed.  1105,  31  Sup.  Ct.  44,  holding  collateral  attack  on  judg- 
ment under  which  petitioner  in  habeas  corpus  proceedii^  is  detained  is 
only  permitted  where  objections,  if  sustained,  would  render  judgment 
void ;  In  re  Wilson,  140  U.  S.  583,  36  L.  Ed.  516^  11  Sup.  Ct.  873,  hold- 
ing deficiency  in  number  of  grand  jurors  does  not  warrant  discharge; 
Ex  parte  King,  200  Fed.  629,  holding  indictment  sufficiently  chai^d 
use  of  postoffice  establishment  in  furtherance  of  scheme  to  defraud  in 
violation  of  statute  and  denying  release  of  accused  on  habeas  corpus; 
Ex  parte  Harlan,  180  Fed.  130,  132,  holding  session  of  Federal  Circuit 
Court  was  authorized,  and  denjring  habeas  corpus  to  person  convicted 
of  conspiracy. 

When  a  prisoner  may  be  released  on  habeas  corpus  after  judgment 
and  sentence.    Note,  87  Am.  St.  Bep.  186. 

Extradition  proceedings.    Note,  112  Am.  St.  B^.  1S5. 

'Decision  against  constitutional  right  as  nullity  subject  to  collateral 
attack.    Note,  89  L.  R.  A.  452. 

Miscellaneous.  Cited  in  dissenting  opinion  in  Eastham  v.  Holt,  43 
W.  Va.  628,  27  S.  E.  893,  on  point  that  grand  jury  must  be  formed 
strictly  according  to  lay7. 

121  n.  S.  14r-27,  30  Ik  Ed.  863,  7  Snp.  Ot.  814,  WOBDEN  ▼.  SBAKLS. 
Belssne  patent  expanding  original  claims  is  void. 

Approved  in  Electric  Gas  lighting  Co.  v.  Boston  Electric  Co.,  139 
U.  S.  502,  85  If.  Ed.  260, 11  Sup.  Ct.  593,  holding  reissue  void  after  delay 
of  over  eight  years. 

Distinguished  in  Topliff  v.  Topliff,  146  U.  S.  170,  86  L.  Ed.  664,  12 
Sup.  Ct.  831,  where  reissue  made  within  four  months  to  correct  gross 
mistake;  American  Automotoneer  Co.  v.  Porter,  232  Fed.  461,  where 
solicitor  of  patentee  drafts  claims  not  commensurate  with  invention^ 
such  inadvertence  entitles  him  to  reissue. 

All  Interlocutory  orders  are  reviewable  on  final  appeaL 
Approved  in  Bessette  v.  W.  B.  Conkey  Co.,  194  U.  S.  333,  48  L.  Ed. 
1004,  24  Sup.  Ct.  665,  Circuit  Court's  order  finding  one  not  party  to  suit 
in  contempt  for  violating  restraining  order  is  reviewable  in  Circuit 
Court  of  Appeals;  Merchants'  Stock  etc.  Co.  v.  Board  of  Trade,  201 
Fed.  25,  120  C.  C.  A.  582,  constitutional  amendment  6,  providing  that, 
in  all  criminal  prosecutions,  accused  shall  enjoy  right  to  be  confronted 
with  witnesses  against  him,  does  not  apply  to  proceedings  for  criminal 
contempt,  in  which  evidence  may  be  taken  before  examiner;  Richmond 
V.  Atwood,  52  Fed.  21,  17  L.  B.  A.  618,  2  C.  C.  A.  596,  holding  decree 
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granting  injunction  against  infringement  reviewable;  Baker  y.  Baker, 
83  Fed.  4,  27  C.  C.  A.  396,  argaendo. 

Oircnit  Oonrt  decree,  imposing  fine  for  violating  prdlminary  iDjimction» 
is  reviewable  by  Supreme  Court. 

Approved  in  In  re  Christensen  Engineering  Co.,  194  U.  S.  460,  48 
L.  Ed.  1074,  24  Sup.  Ct.  729,  following  rule;  Indianapolis  Water  Co. 
V.  American  Strawboard  Co.,  75  Fed.  978,  arguendo. 

Fines  imposed  for  benefit  of  complainant  in  injunction  suit  are  invalid. 

Approved  in  Red  River  Potato  etc.  Assn.  v.  Bernardy,  128  Minn.  156, 

150  N.  W.  384,  orders  imposing  fines  to  be  paid  to  plaintiff  were  orders 

in  civil  contempt,  and  since  order  disobeyed  was  reversed  on  appeal, 

orders  imposing  fines  must  also  be  reversed. 

Disregard  of  injunction  unwarranted  by  law  is  not  contempt. 

Approved  in  United  States  v.  Atchison  etc.  R.  Co.,  142  Fed.  182,  de- 
termining invalidity  of  order  made  prior  to  Elkins  act  made  in  suit  by 
United  States  attorney  general  enjoining  railroad  rebates  where  no 
order  made  by  Interstate  Commerce  Commission;  Smith  v.  People,  2 
Colo.  App.  108,  29  Pac.  927,  similarly  as  to  refusal  to  obey  void  writ. 

Distinguished  in  Re  Gompers,  40  App.  D.  C.  314,  holding  decree  en- 
joining boycott  by  labor  organization  continues  in  force.' notwithstand- 
ing modification  on  appeal,  where  decree  as  modified  was  not  certified 
back  to  trial  court  for  entry. 

Imposition  of  fine  for  violating  preliminary  iiUnnction,  reviewable  with 
final  decree. 

Approved  in  Re  Merchants'  Stock  etc.  Co.,  223  U.  S.  641,  56  L.  Ed. 
585,  32  Sup.  Ct.  339,  granting  mandamus  to  compel  Circuit  Court  of 
Appeals  to  review  order  of  contempt  made  by  Circuit  Court,  where 
punitive  feature  is  dominant;  Gompers  v.  Buck's  Stove  etc.  Co.,  221 
U.  S.  446,  451,  452,  34  L.  R.  A.  (N.  S.)  874,  55  L.  Ed.  808,  810,  31  Sup. 
Ct.  492,  dismissing  contempt  proceeding  for  violation  of  injunction 
instituted  by  aggrieved  party  after  main  suit  in  which  injunction  was 
granted  had  been  settled  and  discontinued;  Hammond  Lumber  Co.  v. 
Sailors'  Union,  167  Fed.  816,  823,  proceeding  against  members  of  labor 
unions  to  punish  them  for  contempt  for  prosecuting  criminal  conspiracy 
to  violate  injunction  granted  in  civil  suit  is  criminal  proceeding  within 
Revised  Statute,  section  860,  providing  that  evidence  obtained  in  judi- 
cial proceeding  shall  not  be  used  against  accused  in  criminal  proceed- 
ing in  Federal  court;  Wasserman  v.  United  States,  161  Fed.  724,  88 
C.  C.  A.  582,  holding  contempt  proceedings  for  violating  preliminary 
injunction  were  civil,  not  criminal,  and  did  not  abate  by  defendant's 
death;  Enoch   Morgan's    Sons'  Co.   v.   Gibson,  122   Fed.  422,  423,  59 


y 


121 U.  S.  27-66  NOTES  ON  U.  S.  REPORTS.  906 

C.  C.  A.  46,  holding  order  discharging  rule  to  show  cause  for  contempt 
in  violating  injunction  against  infringement  of  trademark  granted  by 
final  equity  decree  is  reviewable  by  appeal;  Sewell  v.  Johnson,  165  Cal. 
772,  Ann.  Cas.  1915B,  645,  134  Pac.  708,  holding  Supreme  Court  may 
receive  evidence  of  reversal  of  judgment  upon  which  action  to  set  aside 
conveyance  was  based,  and  reverse  judgment,  though  there  was  no  error 
in  record  itself;  Gompers  v.  Buck's  Stove  etc.  Co.,  33  App.  D.  C.  566, 
where  contempt  proceedings  are  criminal,  in  absence  of  bill  of  excep- 
tions, appellate  court  will  consider  only  pleadings  ^nd  order  itself,  and 
will  presume  that  evidence  was  sufficient  to  support  finding  of  court; 
Costilla  Land  &  Investment  Co.  v.  Allen,  15  N.  M.  534,  536,  537,  538, 
110  Pac.  849,  850,  order  imposing  fine  for  violation  of  preliminary  in- 
junction as  reimbursement  to  opposite  party  is  interlocutory  order  in 
civil  proceeding,  and  such- order  is  only  renewable  with  .final  decree; 
dissenting  opinion  in  Re  Gbmpers,  40  App.  D.  C.  337,  majority  holding 
report  of  committee  that  contempt  has  been  committed  by  violation  of 
court's  injunction,  is  not  criminal  information  within  purview  of  section 
1044,  Revised  Statutes,  limiting  time  within  which  information  may  be 
brought. 

Distinguished  in  Heinze  v.  Butte  etc.  Min.  Co.,  129  Fed.  280,  63 
C.  C.  A.  388,  contempt  in  violation  of  interlocutory  order  made  in  equity 
suit  in  aid  of  law  action  is  not  reviewable  by  writ  of  error ;  Christensen 
Engineering  Co.  v.  Westinghouse  Air  Brake  Co.,  129  Fed.  97,  63  C.  C.  A. 
598,  order  adjudging  one  in  contempt  for  violating  interlocutory  in- 
junction restraining  infringement  of  patent  is  not  reviewable  except 
on  appeal  from  final  decree;  Canavan  v.  Canavai^  17  N.  M.  514,  131 
Pac.  496,  judgment  in  contempt  proceeding,  originating  subsequent  to 
final  decree,  is  not  reviewable  upon  appeal  from  final  decree;  -Gould  v. 
Sessions,  67  Fed.  164,  14  C.  C.  A.  336  (reversing  63  Fed.  1002,  11 
C.  C.  A.  550),  and  holding  writ  of  error  necessary  where  contempt  pro- 
ceedings heard  on  motion  distinct  from  main  cause. 

Contempt    procedure  in  Federal    court.    Note,  Ann.  Oafl.  19150, 
1057,  1060. 

Character  of  contempt  for  violation  of  injunction  to  protect  private 
right.    Note,  13  L.  R.  A.  (N.  S.)  598. 

Miscellaneous.  Cited,  incidentally,  in  Ballard  v.  Searls,  130  U.  S.  54, 
32  L.  Ed.  847,  9  Sup.  Ct.  419. 

121  U.  S.  27-66,  SO  L.  Ed.  864,  7  Snp.  Ot.  788,  BICHMOND  ▼.  IBONB. 

Bill  l>y  Judgment  creditor,  to  discover  assets   of  national  bank,  Is 
amendable  to  let  In  creditors  generally. 

Approved  in  Toledo  Metal  Wheel  Co.  v.  Foyer  Bros.  &  Co.,  223  Fed. 
356,  138  C.  C.  A.  612,  holding  petition  of  intervention  filed  in  infringe- 
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ment  suit  to  show  change  of  ownership  of  patent  alleging  that  defend- 
ant "still  continues  to  infringe'^  should  be  treated  as  extending  time 
of  infringement  to  date  of  filing  of  such  petition;  Cogswell  v.  Second 
National  Bank,  76  Conn.  260,  56  Atl.  677,  appointment  of  temporary 
receiver  for  national  bank  not  ground  for  reversal  .where  appointment 
made  to  fill  vacancy  by  death  of  one  appointed  to  same  position. 

Amendments  inresenting  snlNrtantially  new  case  are  not  allowable. 

Approved  in.  Southern  R.  Co.  v.  North  Carolina  Corp.  Comm.,  105 
Ted.  271,  holding  amendments  cannot  be  allowed  to  answer  after  time 
for  taking  testimony  by  complainant  has  expired,  purpose  of  which  is 
to  make  certain  construction  of  original  answer  contended  for  by  de- 
fendant but  disputed  by  complainant;  Maynard  v.  Green,  30  Fed.  644, 
refusing  to  allow  amendment,  inconsistent  with  original  bill;  Insurance 
Co.  of  North  America  v.  Svendsen,  74  Fed.  348,  allowing  amendment 
before  pleas  made;  Gubbins  v.  Laughtenschlager,  75  Fed.  619,  refusing 
to  allow  amendment  after  decision  filed;  Wolverton  v.  Taylor  &  Co., 
157  111.  495,  42  N.  E.  53,  holding  refusal  of  amendment  proper,  where 
case  had  been  pending  several  years ;  Tennant  v.  Dunlop,  97  Va.  239,  33 
S.  E.  621,  overruling  demurrer  to  amended  prayer. 

Distinguished  in  In  re  Glass,  119  Fed.  511,  holding  specifications  op- 
posing bankrupt's  discharge  though  entirely  defective  may  be  amended 
at  discretion  of  court. 

Right  to  amend  action  by  adding  new  parties  plaintiff.    Note,  Aim. 
Gas.  19160,  594. 

Qeneral  rules  as  to  amendment  of  equity  pleading.    Note,  1  AniL 
Gas.  976. 

Proceeding  to  determine  and  enforce  stockholders'  UabUity,  cognizable 
solely  in  equity. 

Approved  in  Cogswell  v.  Second  National  Bank,  76  Conn.  255,  56 
Atl.  576,  and  German  Nat.  Bank  v.  Farmers  &  Merchants'  Bank,  54 
Neb.  598,  74  N.  W.  1087,  both  following  rule;  Boyd  v.  Schneider,  124 
Fed.  241,  holding  creditors  cannot  sue  directors  of  insolvent  national 
bank  to  recover  for  general  distribution,  as  assets  of  bank,  sums  al- 
leged to  have  been  lost  through  negligence  or  mismanagement  of  its 
affairs ;  King  v.  Pomeroy,  121  Fed.  292,  293,  295,  296,  58  C.  C.  A.  209, 
holding  Federal  equity  court  may  appoint  national  bank  receiver  to  liqui- 
date its  affairs  and  to  authorize  him  to  collect  and  to  enforce  by  action 
stockholder's  liability;  Williamson  v.  American  Bank,  115  Fed.  797,  52 
C.  C.  A.  1,  applying  principle  in  suit  to  enforce  individual  liability  of 
national  bank  stockholders  under  19  Stat.  63 ;  Grout  v.  First  Nat.  Bank, 
48  Colo.  563,  21  Ann.  Gas.  418,  111  Pac.  559,  where  national  bank  went 
into  voluntary  liquidation,  and  was    not  insolvent,  State  court  could 
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appoint  receiver  and  require  acconnting  at  suit  of  minority  stockholder; 
Adams  v.  Clark,  36  Colo.  71, 10  Ann.  Cas.  774,  85  Pac.  644,  proper  proc^ 
dure  to  enforce  liability  of  stockholders  in  insolvent  bank  for  debts 
of  corporation  is  by  creditor's  suit  in  equity. 

Distinguished  in  Alderson  v.  Dole,  74  Fed.  31,  20  C.  C.  A.  280,  where 
no  ground  for  equitable  cognizance  held  to  exist. 

Aot  aatborlzing  crediton'  Ull  against  insolvent  national  bank;  aa- 
tborized  amendment  of  pending  bUL 

Approved  in  Wyman  v.  Wallace,  201  U.  S.  242,  50  L.  Ed.  741,  26  Sup. 
Ct.  495,  affirming  George  v.  WaUace,  135  Fed.  292,  293,  68  C.  C.  A.  40, 
and  holding  bill  by  holder  of  national  bank's  non-negotiable  note  not 
multifarious  because  winding  up  of  affairs  of  bank,  determination  of 
amonnt  due  and  ascertainment  of  creditors  and  their  claims  sought; 
Crowell  V.  Cape  Cod  Ship  Canal  Co.,  164  Mass.  237,  41  N.  E.  290,  hold- 
ing all  creditors  should  be  parties  to  bill  to  reach  trust  fund;  Rouse 
V.  Letcher,  156  U.  S.  50,  89  L.  Ed.  343,  15  Sup.  Ct.  268,  and  Richards 
V.  Attleborough  Nat.  Bank,  148  Mass.  195,  IL.  R.  A.  784,  19  N.  E.  356, 
arguendo. 

Date  of  filing  credltorT  bill  determines  xlglits  of  all  complainants. 
Approved  in  Newglass  v.  Atlantic  etc.  Ry.  Co.,  72  Fed.  716,  and 
Fidelity  Ins.  etc.  Co.  v.  Roanoke  Iron  Co.,  81  Fed.  453,  both  following 
rule;  Union  Steamboat  Co.  v.  Chaffin's  Admrs.,  204  Fed.  416, 122  C.  C.  A. 
598,  libelant  delaying  to  file  petition  for  limitation  of  liability  for 
nearly  three  years  and  not  taking  testimony  for  nine  years  thereafter 
cannot  charge  damage  claimants  enjoined  from  prosecuting  pending 
actions  with  laches  for  not  proving  claims  until  later,  when  no  order 
required  it;  Dittgen  v.  Racine  Paper  Goods  Co.,  164  Fed.  90,  holding 
amendment  did  not  introduce  new  cause  of  action  and  related  back 
to  filing  of  bill,  for  purpose  of  arresting  running  of  statute  of  limita- 
tions; Hargadine-McKittrick  Dry  Goods  Co.  v.  Hudson,  122  Fed.  235, 
58  C.  C.  A.  596,  holding  where  judgment  creditor  filed  judgment  as 
claim  against  debtor's  estate  which  was  being  administered  in  State  of 
bankrupt's  residence,  whether  such  claim  was  barred  by  limitation  de- 
termined by  laws  of  State  where  bankruptcy  proceedings  pending;  King 
V.  Pomeroy,  121  Fed.  297,  58  C.  C.  A.  209,  holding  liability  of  share- 
holder of  national  bank  whose  affairs  are  in  course  of  administration  in 
equity  does  not  mature  until  court  determines  amount  of  and  fixes  time 
of  payment;  Taber  v.  Royal  Ins.  Co.,  124  Ala.  688,  689,  26  South.  259, 
holding  filing  of  creditors'  bill  and  decree  thereon  stop  running  of  limi- 
tations against  creditors  who  come  in  under  its  provisions;  Adams  v. 
Hopkins,  144  Cal.  29,  77  Pac.  715,  amendment  of  partition  complaint 
adding  new  lands  as  to  which  limitation  has  run  does  not  affect  cause 
of  action  as  to  lands  in  original  complaint;  Dunne  v.  Portland  etc.  Ry. 
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Co.,  40  Or.  299,  300,  65  Pac.  1054,  holding,  where  creditor  of  insolvent 
corporation  files  creditors'  bill  against  it,  another  creditor  who  subse- 
quently makes  himself  party  and  proves  his  claim  is  entitled  by  relation 
to  benefit  of  suit  as  party  plaintiff  from  beginning;  McDonald  v.  State 
of  Nebraska,  101  Fed.  181,  41  C.  C.  A.  278,  arguendo. 

Distinguished  in  Thompson  v.  German  Ins.  Co.,  76  Fed.  894,  895, 
holding  mere  assessment  levied  by  controller,  is  not  institution  of  suit 
which  will  arrest  statute. 

Creditor  within  decree  may  contflst  all  dalmfl,  except  one  on  wUch 
decree  based. 

Approved  in  New  Orleans  v.  Warner,  180  U.  S.  203,  46  L,  Ed.  495,  21 
Sup.  Ct.  354,  holding  parties  holding  obligations  of  same  nature  and 
kind  as  plaintiff  in  suit  brought  by  him  in  his  own  behalf  as  well  as  on 
behalf  of  all  su<!h  persons  may,  after  decree  in  his  favor,  come  in  and 
prove  their  claims  without  formal  intervention. 

Stockholders'  liability  is  asmuned  by  subBcrlblng  for  stock. 
Approved  in  Bemheimer  v.  Converse,  206  U.  S.  534,  51  L.  Ed.  1176, 
27  Sup.  Ct.  755,  statute  of  Minnesota  for  enforcement  of  stockholders' 
liability  is  not  void  as  impairing  obligation  of  contract  because  it  re- 
pealed prior  act  under  which  stockholders'  liability  could  not  be  so  en- 
forced, and  member  of  corporation,  assuming  liability,  becomes  subjeet 
to  regulations  of  State  to  make  liability  effectual;  Whitman  v.  Oxford 
Nat.  Bank,  176  U.  S.  565,  44  L.  Ed.  591,  20  Sup.  Ct.  479,  holding  action 
to  enforce  liability  of  stockholder  under  State  Constitution  and  stat- 
utes which  make  him  liable  to  additional  amount  equal  to  stock  can  be 
maintained  in  any  court  of  competent  jurisdiction ;  Fulkerson  v.  Shaffer, 
217  Fed.  357,  133  C.  C.  A.  271,  cashier  and  stockholder  of  insolvent 
bank  executing  note  for  amount  of  his  double  liability,  secured  by  mort- 
gage on  nonexempt  real  property  with  intent  to  prefer  commissioner 
to  other  creditors,  committed  act  of  bankruptcy  and  was  properly  adju- 
dicated bankrupt;  Converse  v.  Mears,  162  Fed.  770,  chancery  receiver 
of  Wisconsin  corporation  on  whom,  as  quasi  assignee  for  benefit  of  cred- 
itors, is  conferred  authority  to  maintain  action  to  enforce  statutory 
liability  of  stockholders  by  Minnesota  statute,  may  sue  in  foreign  juris- 
diction in  court  having  jurisdiction  of  parties  and  subject  matter;  Mc- 
Donald V.  Dewey,  134  Fed.  533,  535,  67  C.  C.  A.  408,  national  bank  stock- 
holder remains  liable  to  creditors  so  long  as  stock  stands  in  his  name 
on  books  unless  he  has  done  all  that  he  reasonably  can  do  to  have  same 
transferred;  Knickerbocker  Trust  Co.  v.  Myers,  133  Fed.  767,  Md.  Act 
1904,  p.  579,  substituting  single  equity  suit  for  benefit  of  all  creditors 
for  individual  action  to  enforce  stockholder's  liability,  is  void;  In  re 
Remington  Automobile  &  Motor  Co.,  119  Fed.  444,  holding  creditors  of 
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insolvent  New  Jersey  corporation  who  claim  to  have  causes  of  action 
against  certain  stockholders  by  virtue  of  New  Jersey  laws  cannot  be 
restrained  from  prosecuting  claims  against  corporation  to  judgment 
after  proceedings  in  bankruptcy  begun  but  before  adjudication ;  Aldrich 
v.  McClainc,  106  Fed.  793,  45  C.  C.  A.  631,  holding  suit  to  enforce  liabil- 
ity of  stockholder  in  national  bank  located  in  Washington,  if  he  be  resi- 
dent there,  is  governed  by  Bal.  Codes,  §  4800,  subd.  3,  providing  that 
action  on  contract  not  in  writing  may  be  commenced  within  three  years* 
after  accrual  of  action;  Howarth  v.  Lombard,  175  Mass.  575,  578,  56 
N.  E.  890,  891,  holding  under  Hill 's  Wash.  Codes,  §  1511,  on  insolvency 
of  bank  receiver  may  be  appointed  to  enforce  stockholder's  liability; 
Knickerbocker  Trust  Co.  v,  Iselin,  185  N.  Y.  59,  77  N.  E.  879,  action  at 
law  by  single  creditor  against  single  stockholder  of  Maryland  corpora- 
tion to  enforce  stockholder's  liability  is  not  maintainable  in  New  York; 
Howarth  v.  Angle,  162  N.  Y.  187,  56  N.  E.  492,  holding  all  stockholders 
of  insolvent  bank  not  necessary  parties  to  application  for  appointment 
of  receivers;  Witters  v.  Sowles,  24  Blatchf.  560,  32  Fed.  137,  32  Fed. 
769,  35  Fed.  641, 1  L.  R.  A.  64,  and  38  Fed.  706,  holding  fact  that  stock- 
holder is  feme  covert  is  immaterial ;  Young  v.  Wempe,  46  Fed.  355,  hold- 
ing liability  enforceable  in  suit  at  law  by  receiver;  Foster  v.  Lincoln, 
74  Fed.  383,  liability  attaches  when  transfer  complete;  Hill  v.  Graham, 
11  Colo.  App.  544,  53  Pac.  1063,  such  liability  creates  claim  provable 
in  insolvency;  Marshall  v.  Sherman,  148  N.  Y.  28,  51  Am.  St.  Rep.  666, 
84  L.  R.  A.  767,  42  N.  E.  424,  holding  liability  not  enforceable  out- 
side of  jurisdiction  of  corporation's  domicile;  dissenting  opinion  in  Mc- 
Claine  v.  Rankin,  197  U.  S.  164,  165,  49  L.  Ed.  707,  25  Sup.  Ot.  410, 
majority  holding  personal  liability  of  national  bank  stockholder  not  con- 
tractual within  limitation  statute. 

Liability  of  stockholders  to  creditors  of  corporations  for  corporate 
debts.    Note,  3  Am.  St.  Rep.  847,  854,  856,  864,  869. 

Individnal  liability  of  gtocUioider  In  natlonM  bank  snrriveB  against 
personal  representatives. 

Approved  in  Wickham  v.  Hull,  60  Fed.  328,  Mechanics'  Sav.  Bank  v. 
Fidelity  Ins.  etc.  Co.,  87  Fed.  117,  and  Cochran  v.  Wiechers,  119  N.  Y. 
404,  7  L.  R.  A.  555,  23  N.  E.  805,  all  following  rule ;  McDonald  v.  Dewey, 
202  U.  S.  524,  50  L.  Ed.  1134,  26  Sup.  Ct.  731,  one  who  with  knowledge 
of  bank's  insolvency  transfers  stock  to  irresponsible  vendee  is  only 
liable  for  debts  existing  when  transfer  made;  Matteson  v.  Dent,  176 
U.  S.  526,  528,  44  L.  Ed.  674,  575,  20  Sup.  Ct.  421,  422,  holding  widow 
and  heirs  of  national  bank  shareholder  to  whom  probate  court  allots 
shares  in  division,  but  who  let  stock  stand  in  name  of  decedent,  without 
notice  of  their  title  to  it,  are,  under  Rev.  Stats.,  §§  5139,  5151,  5152, 
liable  to  assessments  on  bank's  insolvency;  Rankin  v.  Miller,  207  Fed. 
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611,  holding  double  liability  of  stockholder  of  national  bank  is  resultant 
of  contract  by  which  he  acquires  stock  and  of  statute  providing  for  such 
liability,  and  survives  against  his  estate ;  Covell  v.  Fowler,  144  Fed.  539, 
judgment  against  bank  for  services  rendered  bank  after  receivership 
does  not  deprive  equity  court  of  another  State  of  right  to  determine  its 
binding  effect  on  stockholders;  Fidelity  Ins.  etc.  Co.  v.  Mechanics'  Sav. 
Bank,  97  Fed,  300,  38  C.  C.  A.  193,  holding  stockholder's  liability  under 
Kansas  statute  continues  so  that  death  does  start  limitations  to  running 
Against  action  to  enforce  liability  by  creditor  whbse  right  of  action 
accrued  subsequent  to  death;  Douglas  v!  Loftus,  85  Kan.  733,  Ann.  Cas. 
1913A,  878,  If.  R.  A.  1915B,  797,  119  Pac.  78,  heirs  of  estate  of  deceased 
stockholder  are  liable  upon  judgment  rendered  against  company  after 
stockholder's  death  to  extent  of  property  inherited;  Cobe  v.  Hackney, 
S3  Kan.  311,  111  Pac.  460,  holding  purchaser  from  receiver  of  notes 
executed  by  stockholder  of  bank  to  receiver  in  settlement  of  statutory 
liability  cotdd  maintain  action  on  notes;  Achenbach  v.  Pomeroy  Coal 
Co.,  2  Kan.  App.  359,  42  Pac.  735,  summary  proceeding  by  execution  to 
enforce  liability  of  stockholder  in  insolvent  corporation  cannot  be  em- 
ployed to  enforce  such  liability  against  estate  of  deceased  stockholder 
which  is  in  course  of  settlement  in  probate  court ;  Johnson  v.  Libby,  HI 
Me.  208,  Ann.  Oaa.  19160,  681,  88  Atl.  649,  double  liability  assumed  by 
purchaser  of  stock  of  trust  company  is  contractual  and  does  not  abate 
at  his  death,  but  survives,  and  estate  is  liable  therefor. 

Enforcement  of  stockholder's  liability  against  his  estate,  heirs  or 
devisees.    Note,  Ann.  Gas.  1913A,  884. 

Katlonal  bank  diareihokleni'  liability  continues  until  actual  transfer 
on  books. 

•  Approved  in  Robinson  v.  Southern  Nat.  Bank,  180  U.  S.  306,  45  L.  Ed. 
540,  21  Sup.  Ct.  387,  holding  bank  which  receives  national  bank  stock  as 
security  and  bids  same  in  on  foreclosure  not  liable  as  stockholder  where 
it  never  has  had  stock  transferred  on  books  of  national  bank;  Matteson 
V.  Dent,  176  U.  S.  530,  44  L.  Ed.  576,  20  Sup.  Ct.  423,  holding  widow  and 
heirs  of  national  bank  shareholder  to  whom  probate  court  allots  shares 
in  indivision,  but  who  let  stock  stand  in  name  of  decedent  without  notice 
of  their  title  to  it,  are  liable  to  assessments  on  bank's  insolvency; 
Kenyon  v.  Fowler,  155  Fed.  110,  83  C.  C.  A.  567,  person  who  was  noti- 
fied that  shares  of  national  bank  stock  were  transferred  to  his  name  and 
took  no  steps  to  have  stocks  transferred  to  true  owner  cannot  avoid 
liability  for  assessment  thereon  made  by  controller  to  meet  debts  of 
bank  after  insolvency;  Knickerbocker  Trust  Co.  v.  Myers,  133  Fed.  770, 
stockholder  selling  stock  prior  to  creation  of  debt  but  not  having  stock 
transferred  on  book  is  liable  on  statutory  liability ;  Earle  v.  Carson,  107 
Fed.  640,  60  L.  B.  A.  266,  46  C.  C.  A.  498,  holding  owner  of  national 
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bank  shares  selling  same  in  good  faith  without  knowledge  of  bank's 
insolvency  not  liable  for  assessment  on  subsequent  closing  of  bank  as 
insolvent,  though  evidence  shows  bank's  insolvency  at  time  of  sale  and 
that  purchaser  was  also  insolvent;  Giesen  v.  London  &  Northwest  Amer- 
ican Mtg.  Co.,  102  Fed.  589,  42  C.  C.  A.  615,  holding  stockholder  in 
foreign  corporation  liable  as  stockholder  where  no  transfer  made  on 
books ;  Porter  v.  Marine  Sav.  Bank,  186  Mich.  365,  153  N.  W.  22,  owner 
of  bank  stock  has  remedy  in  equity  against  bank  to  compel  transfer 
from  predecessor's  name  to  his  own  on  stock  books  of  bank;  Hawkins 
V.  Citizens'  Investment  Co.,  3S  Or.  556,  64  Pac.  324,  holding  where 
shareholder  assigned  and  delivered  unpaid  shares  to  president  of  cor- 
poration  as  vendee  and  received  price  therefor,  and  not  for  purpose  of 
having  shares  transferred  on  books,  and  they  were  not  so  transferred 
until  they  were  resold,  shareholder  liable  thereon  to  creditor  to  whom 
corporation  became  indebted  before  transfer;  Hawkins  v.  Glenn,  131 
U.  S.  335,  S3  L.  Ed.  193,  9  Sup.  Ct.  744,  holding  stockholder  of  record 
liable,  although  interest  in  fact  transferred;  Finn  v.  Brown,  142  U.  S. 
71,  85  L.  Ed.  940,  12  Sup.  Ct.  140,  stockholder  knowing  himself  on 
bank's  books,  liable  to  assessment;  Stuart  v.  Hayden,  169  U.  S.  8,  42 
L.  Ed.  642,  18  Sup.  Ct.  276,  transfer  knowing  of  bank's  insolvency  is 
Void;  Robinson  v.  Southern  Nat.  Bank,  94  Fed.  966,  36  C.  C.  A.  584, 
'holding  pledgee  not  liable  to  assessment;  Plumb  v.  Bank  of  Enterprise, 
48  Kan.  487,  29  Pac.  700,  holding  mere  transfer  by  delivery  insufficient. 
Distinguished  in  Earle  v.  Coyle,  97  Fed.  412^  38  C.  C.  A.  226,  holding 
stockholder's  title  divested  so  as  to  relieve  him  of  assessment  levied  four 
years  thereafter  where  he  delivers  blank  assignment  to  auctioneer  and 
it  was  sold  to  bank's  cashier;  Young  v.  McKiiy,  50  Fed.  396,  398,  and 
Snyder  v.  Foster,  73  Fed.  139,  140,  19  C.  C.  A.  406,  where  transfer  was 
bona  fide  and  bank  merely  failed  to  enter. 

Liability  for  corporate  debts  of  stockholder  who  transfers  stock  to 
escape  liability.    Note,  6  AniL  Oaa.  429. 

Liability  as  stockholder  of  transferrer  of  stock  where  transfer  is 
not  entered  on  books.    Note,  14  Ann.  Gas.  899. 

National  bank  officers  cannot  act  after  liquidation  commenced*  except  in 
furtherance  thereof. 

Approved  in  Lawrence  v.  Greenup,  97  Fed.  908,  911,  38  C.  C.  A.  546, 
holding  national  bank  receiver  cannot  recover  from  stockholder  sum  re- 
ceived by  him  on  partial  distribution  of  capital  of  bank  made  and  re- 
ceived in  good  faith  during  voluntary  liquidation,  when  bank  at  time 
was  solvent  though  it  subsequently  became  insolvent. 

Distinguished  in  Jewett  v.  United  States,  100  Fed.  839,  holding 
national  bank  president  who  has  been  appointed  by  shareholders  to  close 
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its  affairs  in  liquidation  with  authority  to  collect  its  credits  is  an 
^' agent"  within  Rev.  Stats.,  §  5209,  providing  for  punishment  of 
national  bank  agent  who  willfully  misapplies  its  assets ;  Ward  v.  Joslin, 
100  Fed.  679,  holding  under  Arkansas  statute  judgment  against  corpo- 
ration is  not  conclusive  upon  stockholder  that  claim  is  one  of  nature  for 
which  he  is  rendered  individually  liable  by  Constitution. 

Creditors  dealing  with  ofBLcers  after  liaoidatlon  have  no  rlgbt  ^gainst 
shareholdere. 

Approved  in  Merchants'  Nat.  Bank  v.  National  Bank  of  Lillington, 
231  Fed.  557,  assets  of  national  bank  going  into  voluntary  liquidation 
become  trust  fund  to  be  administered  for  benefit  of  all  creditors,  and 
creditor  cannot  acquire  lien  by  judgment  .obtained  thereafter ;  Moss  v. 
Wliitzel,  108  Fed.  580,  holding  national  bank  officers  have  no  power  to 
incur  liability  on  part  of  such  bank  after  it  has  gone  into  liquidation 
'which  will  be  binding  on  shateholders,  and  judgment  on  liability  so 
created,  rendered  against  bank  by  collusion  of  officers,  is  not  conclusive 
on  shareholders;  Schrader  v.  Manufacturers'  Nat.  Bank,  133  U.  S.  68, 
74,  78,  33  L.  Ed.  565,  567,  568,  10  Sup.  Ct.  238,  240,  241,  case  growing 
out  of  principal  case;  Mercantile  Trust  Co.  v.  Southern  etc.  Timber  Co., 
86  Fed.  721,  30  C.  C.  A.  349,  and  Savings  etc.  Trust  Co.  v.  Bear  Valley 
Irr.  Co.,  93  Fed.  340,  on  point  that  judgment  creditor  is  not  entitled  to^ 
lien  on  property  previously  conveyed  to  receiver ;  Dexter  v.  Edmands,  89 
Fed.  472,  arguendo. 

Stockholder,  liahle  for  debts  of  national  bank,  is  liable  for  interest 
thereon. 

Approved  in  In  re  John  Osbom's  Sons  &  Co.,  177  Fed.  186,  29  L.  R.  A. 
(N.  S.)  887,  100  C.  C.  A.  392,  holding  claims  proved  in  bankruptcy  pro- 
ceedings as  required  by  Bankruptcy  Act  are  entitled  to  be  treated  as 
judgments,  and,  as  such,  to  interest  before  and  after  allowance ;  Adams 
V.  Clark,  36  Colo.  93,  10  Ann.  Cas.  774,  85  Pac.  650,  statutory  liability 
of  stockholders  in  bank  is  double  amount  of  par  value  of  stock  without 
interest;  Lippitt  v.  Thames  Loan  etc.  Co.,  88  Conn.  207,  90  Atl.  377, 
where  insolvent  corporate  estate  proves  more  than  sufficient  to  pay 
claims  as  against  company  and  shareholders,  interest  should  be  allowed 
upon  claims  as  due  at  date  of  adjudication  of  insolvency;  Lamar  v. 
Taylor,  141  Ga.  241,  80  S.  E.  1092,  where  there  is  statutory  liability 
on  stockholders  for  payment  of  depositors  of  insolvent  bank,  interest 
is  to  be  added  to  principal  of  deposit;  Flynn  v.  American  Banking  etc. 
Co.,  104  Me.  150,  129  Am.  St.  Rep.  878,  19  L.  R.  A.  (N.  S.)  428,  69  Atl. 
775,  where  assets  of  corporation  only  suffice  for  pajrment  of  principal 
of  debts,  statutory  liability  of  shareholders  may  be  resorted  to  for  re- 
covery of  interest ;  Cumberland  Lumber  Co.  v.  Clinton  Hill  Lumber  Co., 
Xin— 58 
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64  N.  J.  Eq.  523,  54  Atl.  453,  holding  where  corporation  has  been  de- 
tsreed  insolvent  and  receiver  appointed,  interest  on  corporation's  debt 
should  be  included  in  assessment  against  stockholders;  People  v.  Mer- 
chants' Trust  Co.,  187  N.  Y.  297,  298,  79  N.  E.  1005,  1006,  in  action  to 
"wind  up  affairs  of  insolvent  bank,  interest  at  contract  rate  should  be 
credited  on  accounts  of  creditors  to  date  of  receiver's  taking  possession 
of  assets,  and  thereafter  interest  was  not  allowable  as  between  creditors, 
but  was  allowable  against  bank;  Baker  v.  Williams  Banking  Co.,  42  Or. 
222,  70  Pac.  714,  holding  under  Hill's  Ann.  Laws,  §  3587,  call-depositors 
are  entitled  to  interest  on  their  claims  against  insolvent  bank  from  time 
of  allowance  thereof  by  court ;  Ex  parte  Stockman,  70  S.  C.  32,  106  Am. 
St  Rep.  741,  48  g.  E.  736,  allowing  interest  against  bank  to  depositor 
where  bank  suspends  pajonent;  Nashua  etc.  R.  Corp.  v.  Boston  etc. 
R.  Corp.,  61  Fed.  249,  9  C.  C.  A.  468,  and  Zang  v.  Wyant,  25  Colo.  561, 
71  Am.  St.  Rep.  153,  56  Pac.  569,  both  following  rule;  Chemical  Nat. 
Bank  v.  Armstrong,  59  Fed.  379,  28  L.  R.  A.  236,  8  C.  C.  A.  155,  arguendo. 
*  Distinguished  in  New  England  R.  Co.  v.  Carnegie  Steel  Co.,  75  Fed. 
59,  21  C.  C.  A.  219,  under  facts. 

Whether  stockholder's  liability  for  debts  of  corporation  includes 
interest.    Note,  19  L.  R.  A.  (N.  S.)  429. 

Where  liquidation  is  inToluntary,  receiver  is  under  supervision  of  con- 
troller of  currency. 

Approved  in  Kenyon  v.  Fowler,  215  U.  S.  593,  54  L.  Ed.  841,  30  Sup. 
Ct.  409,  afiBrming  judgment  of  Federal  District  Court  for  assessment  of 
stock  of  insolvent  national  bank  made  by  controller;  McDonald  v. 
Thompson,  184  U.  S.  75,  46  L.  Ed.  440,  22  Sup.  Ct.  299,  holding  demand 
which  starts  limitations  against  right  of  national  bank  receiver  to  en- 
force stockholder's  liability  shown  by  allegations  that  on  specified  date 
controller  made  assessment  and  did  thereby  make  demand  on  share- 
holders and  directed  receiver  to  enforce  individual  liability;  Aldrich  v. 
Campbell,  97  Fed.  665,  38  C.  C.  A.  347,  holding  action  of  controller  in 
ordering  assessment  on  stockholders  of  insolvent  national  bank  is  con- 
clusive on  stockholders  and  cannot  be  questioned  by  them  in  any  litiga- 
tion; Gibson  v.  Peters,  35  Fed.  728,  discussing  controller's  power  to 
appoint  attorney;  Merrill  v.  First  Nat.  Bank,  75  Fed.  152,  21  C.  C.  A. 
282,  holding  decree  against  receiver  should  direct  certification  of  claim 
by  controller. 

When  and  at  whose  instance  may  a  receiver  of  a  corporation  be 
appointed.    Note,  118  Am.  St.  Rep.  206. 

Stockholders  are  not  liable  for  expenses  of  receiver  in  creditors'  snit. 
Approved  in  In  re  Lacov,  142  Fed.  961,  74  C.  C.  A.  130,  bankruptcy 
court  may  order  petitioning  creditors  to  pay  expenses  of  receivers 
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appointed  on  their  petition  which  was  dismissed;  Berry  v.  Rood,  225  Mo. 
94, 123  S.  W.  890,  holding  receiver  is  oflScer  of  court,  and  court  must  fix 
his  comx>ensation  and  that  of  counsel;  Hickey  v.  Parrot  etc.. Copper  Co., 
32  Mont.  154,  108  Am.  St.  Rep.  510,  79  Pac.  700,  party  improperly  pro- 
curing appointment  of  receiver  is  liable  for  his  compensation;  Fish  v. 
Clin,  76  Vt.  124,  56  Atl.  533,  national  bank  receiver  may  sue  in  pwn 
name  at  law  in  State  courts;  dissenting  opinion  in  Converse  v.  Aetna 
Nat.  Bank,  79  Conn.  187,  7  Ann.  Gas.  75,  64  Atl.  350,  majority  holding 
provision  of  statute  authorizing  court  to  add  to  amount  of  assessment 
upon  stockholders  of  insolvent  corporation  estimated  expense  of  future 
actions  for  collection  of  stockholders'  double  liability  impaired  obliga- 
tion of  contract. 

Distinguished  in  Coyle  v.  Taunton  Safe  Deposit  etc.  Co.,  216  Mass. 
163,  103  N.  E.  291,  where  creditor  brought  suit  against  stockholders  to 
enforce  statutory  liability  for  debts  of  insolvent  corporation  and  re- 
ceiver was  appointed,  receiver  taking  place  of  creditor  could  only  re- 
cover indebtedness,  not  including  expenses  of  receivership;  Buist  v. 
Williams,  81  S.  C.  502,  62  S.  E.  861,  stockholders  are  not  entitled  to 
credit  for  gross  sum  realized  from  receivership,  but  net  sum  after  de- 
ducting expenses  of  receivership  including  counsel  fees. 

Right  of  receiver,  assignee  or  trustee  to  recover  statutory  added 
liability  of  corporate  shareholder.    Note,  31  L.  R.  A.  (N.  S.)  372. 

Miscellaneous.  Cited  in  Hynes  v.  Illinois  Trust  etc.  Bank,  226  HI. 
101,  10  L.  R.  A.  (N.  S.)  472,  80  N.  E.  754,  where,  after  appointment  of 
receiver  for  insolvent  corporation,  stockholder  transfers  bonds  to  person 
knowing  of  unpaid  stock  liability,  judgment  obtained  on  stock  liability 
may  be  set  off  against  amount  of  bonds ;  Rehbein  v.  Rahr,  109  Wis.  152, 
85  N.  W.  321,  to  point  that  all  creditors  of  corporation  are  plaintiff  in 
creditor's  suit;  Irons  v.  Manufacturers'  Nat.  Bank,  36  Fed.  843,  inci- 
dentally. 

121  n.  8.  67-73,  30  L.  Ed.  868,  7  Sup.  Cft  821,  MEB0HANT8'  MUT.  IKS. 

CO.  v.  XLLEN. 

Ooort  need  not  incorporate  mere  incidental  facts  in  findings. 
Approved  in  Wiser  v.  Lawler,  7  Ariz.  183,  62  Pac.  700,  applying  rule 
in  equity  suit;  Liverpool  etc.  Steam  Co.  v.  Phenix  Ins.  Co.,  129  U.  S. 
447,  82  L.  Ed.  794,  9  Sup.  Ct.  474,  Hathaway  v.  Cambridge  Nat.  Bank, 
134  U.  S.  498,  499,  33  L.  Ed.  1006, 10  Sup.  Ct.  610,  and  The  City  of  New 
York,  147  U.  S.  77,  87  L.  Ed.  87,  13  Sup.  Ct.  213,  aU  following  rule. 

On  appeal,  court  will  not  consider  mass  of  evidence  in  bill  of  exception!. 

Approved  in  United  States  Nat.  Bank  v.  National  Bank  of  Guthrie,  6 

Okl.  180,  51  Pac.  124,  where  no  special  nndings  requested  and  evidence 
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tended  to  support  conclusion  of  court,  findings  not  reviewed;  The 
Gazelle  and  Cargo,  128  U.  S.  484,  32  L.  Ed.  499,  9  Sup.  Ct.  141,  holding 
quesitons  of  fact  not  examinable  on  appeal;  The  A.  E.  Packer,  140  U.  S. 
305,  35  L.  Ed.  456,  11  Sup.  Ct.  796,  arguendo. 

Waters  covered  by  description  ot  waters  in  marine  insurance  policy. 
Note,  L.  R.  A.  1915G,  409. 

121  U.  8.  74^87,  30  L,  Ed.  877,  7  Sup.  Ot.  807,  FIB8T  NAT.  BANS  ▼. 
BSEDD. 

Foreclosure  decree  Is  final,  although  xnrlorlty  of  claims  or  lleoa  left  to  be 
setUed. 

Approved  in  Stokes  v.  Williams,  226  Fed.  152,- decree  authorizing 
receivers  of  corporation  to  accept  offer  by  creditors  to  purchase  at  pri- 
vate sale  all  assets  and  rights  of  corporation  and  ordering  sale  under 
terms  of  offer  is  final  and  appealable  without  awaiting  further  orders 
for  distribution  of  proceeds  and  discharge  of  receivers ;  Marwell  v.  Mc- 
Daniels,  184  Fed.  314,  106  C.  C.  A.  453,  decree  ordering  judicial  sale 
of  all  property  involved  in  suit,  and  fixing  time  and  place  of  sale,  is  so 
far  final  as  to  be  appealable;  Maas  v.  Lonstorf,  166  Fed.  44,  91  C.  C.  A. 
627,  decree  directing  conveyance  of  land  without  prescribing  time  there- 
for, reserved  execution  until  further  order  of  court,  and  appeal  was 
premature;  Hutchins  v.  Nickerson,  212  Mass.  120,  98  N.  E.  793,  decree 
dismissing  bill  as  to  certain  defendants  is  final  and  appealable  decree  as 
to  them ;  Chase  v.  Driver,  92  Fed.  784,  785,  34  C.  C.  A.  668,  and  Kirby 
V.  Runals,  140  HI.  296,  29  N.  E.  699,  both  holding  decree  final,  although 
master  ordered  to  receive  proceeds ;  France  v.  Bell,  52  Neb.  61,  71  N.  W. 
985,  similarly  as  to  decree  declaring  mortgage  void;  St.  Louis  etc.  Ry. 
Co.  v.  Jackson,  95  Fed.  571,  37  C.  C.  A.  165,  arguendo. 

Distinguished  in  Burlington  etc.  Ry.  Co.  v.  Simmons,  123  U.  S.  54,  56, 
56,  31  L.  Ed.  74,  8  Sup.  Ct.  59,  60,  holding  decree  merely  determining 
validity  of  mortgage,  without  ordering  sale,  not  appealable. 

Railroad  mortgage  trustee  should  be  governed  by  will  of  majozlty  bond- 
holders, acting  In  good  faith. 

Approved  in  Elwell  v.  Fosdick,  134  U.  S.  513,  33  L.  Ed.  1002,  10  Sup. 
Ct.  601,  release  executed  by  majority  bondholders  bound  trustee ;  Farm- 
ers'  etc.  Trust  Co.  v.  Cape  Fear  etc.  Ry.  Co.,  71  Fed.  39,  following  rule. 

Limited  in  Toler  v.  East  Tennessee  etc.  R.  Co.,  67  Fed.  180,  holding 
trustee  not  bound  by  ill-advised  action  of  majority. 

Representation  of  bondholder  by  mortgage  trustee.    Note,  16  L.  R. 
A.  (N.  S.)  1009,  1014. 

Court  may  decree  foreclosure  at  suit  of  minority  bondholddr%  althougli 
dispute  unsettled. 
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Approved  in  Central  Trust  Co.  v.  Cincinnati  H.  &  D.  Ry  Co.,  169  Fed. 
469,  in  suit  to  foreclose  railroad  mortgage  secnring  bonds,  coqrt  has 
power  to  order  sale  before  final  determination  of  validity  and  amount 
of  bonds  of  each  holder,  and  it  is  recognized  practice  in  such  cases  to 
postpone  final  determination  of  such  questions  until  after  sale;  Morton 
Trust  Co.  V.  Metropolitan  St.  Ry.  Co.,  165  Fed.  494,  decree  of  fore- 
closure may  be  entered  and  sale  ordered  before  respective  rights  and 
priorities  of  mortgagee  and  other  lien  claimants  are  determined ;  Bowling 
Green  Trust  Co.  v.  Virginia  Passenger  etc.  Co.,  164  Fed.  757,  in  suit 
to  foreclose  liens  on  railroad  property,  it  is  within  discretion  of  court 
to  order  sale  of  property  in  advance  of  settling  rights  and  priorities  of 
parties,  and  discretion  should  be  exercised  where  it  appears  undesirable 
to  continue  operation  of  road  by  receivers;  Rowley  v.  Davis,  169  Cal. 
681,  147  Pac.  960,  in  foreclosure  suit  by  two  mortgagees  against  same 
mortgagor,  in  which  one  defendant  filed  affirmative  answer  and  cross- 
complaint,  and  another  party  intervened,  both  claiming  attachment 
liens  and  asking  that  transfers  in  fraud  of  creditors  be  set  aside,  court 
could  render  judgment  for  plaintiffs,  postponing  other  controversies  not 
affecting  mortgagor's  right  to  redeem;  Alabama  etc.  Mfg.  Co.  v.  Robin- 
son, 72  Fed.  712,  SO  L.  R.  A.  683,  and  Low  v.  Blackfort,  87  Fed.  400, 
402,  both  following  rule;  Compton  v.  Jesup,  68  Fed.  289,  313,  327,  15 
C.  C.  A.  397,  where  court  certified  questions  as  to  effect  of  foreclosure 
decree ;  PoUitz  v.  Farmers'  etc.  Trust  Co.,  53  Fed.  212,  arguendo. 

Equity  may  decree  sale  of  property  lield  by  receiver  and  which  is  de- 
preciating. 

Approved  in  Mercantile  Realty  Co.  v.  Stetson,  120  Iowa,  331,  94  N.  W. 
862,  holding  court  may,  on  application  of  receiver,  order  sale  of  prop- 
erty in  hands  of  receiver  without  right  of  redemption,  subject  to  en- 
cumbrances; Olmstead  v.  Distilling  etc.  Feeding  Co.,  73  Fed.  49,  order- 
ing sale  of  plant  operated  at  loss ;  Smith  v.  Burton,  67  Vt.  518,  32  Atl. 
468,  asserting  power  before  legatees'  rights  determined. 

Distinguished  in  Pennsylvania  R.  Co.  v.  Allegheny  etc.  R.  Co.,  42 
Fed.  85,  where  railroad  was  operating  at  profit. 

On  necessity  that  sale  of  property  of  quasi-public  corporation  under 
mortgage  be  as  entirety  and  without  right  of  redemption.  Note, 
Aim.  Cas.  1913A,  624. 

Judicial  or  sheriff's  sale  of  property  in  parcel  or  en  masse.  Note, 
8  Ann.  Obb.  748. 

121  U.  S.  87-89,  30  X..  Ed.  882,  7  Sup.  Ot.  825,  OABPEB  ▼.  FITZaEBAU). 

Supreme  Court  will  not  review  order  of  circuit  Judge,  as  roch,  dischar- 
ging prisoner  on  habeas  corpus. 

Approved  in  United  States  v.  Hung  Chang,  130  Fed.  440,  64  C.  C.  A. 
641,  Circuit  Court  of  Appeals  has  no  jurisdiction  over  appeal  from  deei- 
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sion  of  district  judge  in  Chinese  deportation  case,  where  judge  er- 
roneously treated  matter  as  before  him  as  judge  and  not  as  court; 
Chow  Loy  V.  United  States,  112  Fed.  359,  50  C.  C.  A.  279,  holding  right 
of  appeal  given  by  section  13  of  Chinese  Exclusion  Act  of  1888,  pro- 
viding that  Chinese  convicted  before  commissioner  may,  within  ten  days, 
appeal  to  judge  of  District  Court,  is  to  judge  as  special  tribunal  and 
not  to  District  Court;  McKnight  v.  James,  155  U.  S.  687,  39  L.  Ed.  811, 
15  Sup.  Ct.  249,  Lambert  v.  Barrett,  157  U.  S.  700,  89  L.  Ed.  866,  15 
Sup.  Ct.  723,  and  In  re  King,  51  Fed.  440,  all  following  rule;  In  re 
Buchanan,  146  N.  Y.  270,  40  N.  E.  884,  holding  such  appeal  did  not 
operate  as  stay  of  State  court's  sentence. 

Distinguished  in  Tsoi  Yii  v.  United  States,  129  Fed.  587,  64  C.  C.  A. 
153,  appeal  lies  to  Circuit  Court  of  Appeals  from  District  Court's  order 
on  appeal  from  commissioner's  deportation  order  under  Chinese  Exclu- 
sion Act ;  Whitten  v.  Tomlinson,  160  U.  S.  244,  40  L.  Ed.  418,  16  Sup. 
Ct.  302,  and  Harkrader  v.  Wadley,  172  U.  S.  162,  48  L.  Ed.  404,  19 
Sup.  Ct.  124,  where  final  orders  made  by  court. 

Only  final  decisions  of  Circuit  Court  in  habeas  corpiui  reviewable  by 
Supreme  Court. 

Approved  in  Ex  parte  Jacobi,  104  Fed.  681,  holding  decision  of  cir- 
cuit judge  in  chambers  in  habeas  corpus  proceedings  is  not  final  decision 
of  court  from  which  appeal  lies ;  In  re  Palliser,  136  U.  S.  262,  34  L.  Ed. 
517,  10  Sup.  Ct.  1035,  allowing  appeal  from  order  of  court  at  stated 
term;  In  re  Palliser,  40  Fed.  575,  denying  where  writ  returnable  before 
circuit  judge. 

121  U.  8.  89-102,  30  It.  Ed.  861,  7  Sup.  Ct.  860,  UNITED  STATES  T.  Mc- 
DOUOALL'S  ADMB. 

Whether  statute  bars  claim  referred  by  executiye  department  of  Court 
of  Claims,  quaere. 

Approved  in  Finn  v.  United  States,  123  U.  S.  231,  81  L.  Ed.  180,  8 
Sup.  Ct.  85,  holding  court  should  dismiss  case  of  own  motion  if  statute 
not  pleaded. 

121  XT.  8.  102-105,  80  L.  Ed.  883,  7  Sup.  Ot.  826,  BOTALL  T.  VIBGIKIA. 

License  tax  is  within  Virginia  statute  making  coupons  receivable  for 
State  demands. 

Cited  in  McGahey  v.  Virginia,  135  U.  S.  679,  34  L.  Ed.  810,  10  Sup. 
Ct,  978,  and  McCullough  v.  Virginia,  172  U.  S.  106,  43  L.  Ed.  388,  19 
Sup.  Ct.  135,  as  one  of  series  of  cases  involving  same  general  question. 

Miscellaneous.  Cited  in  Henry  v.  Henkel,  235  U.  S.  230,  59  L.  Ed. 
206,  35  Sup.  Ct.  54,  denying  habeas  corpus  to  person  held  in  custody 
to  await  order  for  removal  to  District  of  Columbia  for  trial  on  indict- 
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ment  charging  him  with  refusing  to  furnish  information  demanded  by 
congressional  committee  as  basis  for  legislation. 

121  U.  8.  105-118,  80  L.  Ed.  905,  7  Sup.  Ct.  841,  QBANT  V.  PHOENIX  UFB 
INB.  CO. 

Cestui  may  sue  to  foreclose  grantor's  equity  of  redemption  where  trustees 
fall  to  do  80. 

Approved  in  Claflin  Co.  v.  Furtick,  119  Fed.  432,  holding  where 
chattel  mortgage  for  single  debt  is  taken  to  third  person  as  trustee,  cred- 
itor may  foreclose  in  own  name;  President  etc.  of  Bowdoin  College  v. 
Merritt,  54  Fed.  61,  cestuis  may  sue  to  remove  cloud  if  trustees  refuse. 

Bill  to  foreclose,  Joining  trustees,  lienors  and  purchasers,  is  not  multi- 
farious. 

Approved  in  London  Guarantee  &  Accident  Co.  v.  Bell  T^ephone  Co., 
171  Fed.  280,  bill  by  employer's  liability  company  for  accounting  to 
ascertain  wages  paid  by  insured  to  various  employees  to  determine 
premium  payable  on  certain  policies  was  not  multifarious  because  it 
included  causes  of  action  arising  under  different  policies;  First  Nat. 
Bank  v.  Moore,  48  Fed.  802,  bill  by  receiver  against  two  banks  for 
cancellation  of  notes  in  which  they  are  interested  is  not  multifarious. 

General  term  of  District  of  Columbia  Supreme  Court  may  remand  to 
special  term  for  further  testimony. 

Approved  in  Spalding  v.  Mason,  161  U.  S.  381,  40  L.  Ed.  741,  16  Sup. 
Ct;  594,  holding  interlocutory  order  reviewable  by  general  term. 

Dismissal  decree  is  no  bar  to  person  who  was  merely  party  defendant. 
Approved  in  Continental  Trust  Co.  v.  Tallassee  Falls  Mfg.  Co.,  222 
Fed.  701,  judgment  of  State  court  dismissing  suit  to  quiet  title  on 
ground  that  plaintiff  was  out  of  possession  and  its  remedy  was  at  law 
is  not  bar  to  subsequent  suit  in  Federal  court  by  trustee  in  mortgage 
on  property  given  to  secure  bonds  against  plaintiff  and  defendants  in 
prior  suit  to  protect  rights  of  bondholders. 

Plea  filed  with  answer  is  bad  where  answer  extends  to  whole  matter 
covered  by  it. 

Approved  in  Miller  &  Lux  v.  Rickey,  123  Fed.  607,  holding  erroneous 
to  file  without  leave  of  court  three  pleas;  Cartwright  v.  West,  155  Ala. 
622,  47  South.  94,  plea  in  abatement  in  equity  suit  is  waived  by  demur- 
ring to  bill. 

Distinguished  in  In  re  Cooper  Bros.,  159  Fed.  957,  holding  Equity 
Rule  37  applies  only  to  cases  where  demurrer  and  answer  each  attack 
only  part  of  bill  and  overlap,  not  to  demurrer  and  answer  to  involuntary 
bankruptcy  petition  filed  together  and  attacking  whole  petition;  Ocala 
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etc.  Works  v.  Lester,  49  Fla.  367,  37  South.  62,  where  plea  to  whole  bill 
and  answer  in  support  thereof  and  replication  to  both  plea  and  answer 
filed,  but  plea  not  set  down  for  argument,  plea  not  overruled  by  answer; 
Mercantile  Trust  Co.  v.  Missouri  etc.  Ry.  Co.,  84  Fed.  383,  where  plea 
did  not  cover  whole  answer. 

Exercise  of  discretion  in  admitting  depositions  after  time  limited,  with- 
out allowing  rebuttal,  upheld. 

Approved  in  Coosaw  Min.  Co.  v.  Farmers'  Min.  Co.,  67  Fed.  32,  court 
may  allow  reference  and  take  testimony  after  time  limited. 

Receivers  may  be  appointed  to  preserve  rents  and  profits  of  property 
pending  suit  to  enforce  trust  deed. 

Approved  in  In  re  Industrial  Cold  Storage  etc.  Co.,  163  Fed.  393, 
mortgagee  of  realty  in  Pennsylvania  whose  mortgage  exceeds  value  of 
property  is  entitled  to  have  rents  and  profits  of  such  property  collected 
by  trustee  in  bankruptcy  of  mortgagor  applied  to  payment  of  interest 
on  his  mortgage,  after  payment  of  taxes;  Elmira  Mechanics'  Society  v. 
Stanchfield,  160  Fed.  814,  87  C.  C.  A.  585,  Colorado  Code,  section  261, 
does  not  deprive  mortgagee  of  right  to  appointment  of  receiver  in  fore- 
closure suit  to  collect  rents,  pay  taxes  and  insurance,  where  mortgagor 
has  become  insolvent  and  defaulted  in  payment  of  interest  and  taxes, 
and  security  is  inadequate,  and  property  exposed  to  waste;  Boyce  v. 
Continental  Wire  Co.,  125  Fed.  742,  60  C.  C.  A.  508,  holding  when 
receiver  appointed  in  foreclosure  on  ground  of  insolvency  of  mort- 
gagor and  inadequacy  of  security,  right  to  income  is  in  mortgage; 
Pacific  Northwest  Packix^  Co.  v.  Allen,  109  Fed.  518,  48  C.  C.  A.  521, 
upholding  appointment  of  receiver  for  corporation  at  suit  of  principal 
creditor,  who  holds  mortgage  on  entire  plant,  where  it  is  probably  in- 
solvent and  some  of  its  numerous  creditors  have  brought  actions  against 
it ;  Moncrieff  v.  Hare,  38  Colo.  228,  7  L.  E,  A.  (N.  S.)  1001,  87  Pac.  1084, 
where  real  estate  mortgagee  pledged  rents  and  profits  as  part  of  se- 
curity, which  was  inadequate,  and  mortgagor  was  insolvent,  court  of 
equity  on  final  decree  foreclosing  mortgage  was  entitled  to  appoint  re- 
ceiver to  collect  rents  and  profits,  notwithstanding  code  provision  that 
mortgagee  shall  not  be  entitled  to  possession  prior  to  foreclosure  and 
sale;  Wood  v.  Grayson,  16  App.  D.  C.  185,  affirming  order  appointing 
receivers  pendente  lite  in  equity  suit  by  holders  of  second  trust  deed 
upon  apartment  house;  Shepherd  v.  Pepper,  133  U.  S.  652,  88  L.  Ed. 
716,  10  Sup.  Ct.  447,  Robinson  v.  Alabama  etc.  Mfg.  Co.,  89  Fed.  229, 
Central  Trust  Co.  v.  Chattanooga  etc.  R.  R.  Co.,  89  Fed.  391,  and  Ameri- 
can Nat.  Bank  v.  Northwestern  etc.  Ins.  Co.,  89  Fed.  615,  32  C.  C.  A. 
275,  all  following  rule ;  Freedman's  Sav.  Co.  v.  Shepherd,  127  U.  S.  502, 
82  L.  Ed.  167,  8  Sup.  Ct.  1254,  and  Hook  v.  Bosworth,  64  Fed.  448,  12 
C.  C.  A.  208,  on  point  that  mortgagee  is  not  entitled  to  profits  until 
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receiver  appointed;  dissenting  opinion  in  Heinze  v.  Bntte  etc.  Min.  Co., 
126  Fed.  29,  61  C.  C.  A.  63,  majority  holding  appellate  court  will  not 
reverse  order  of  lower  court  in  partition  of  mine,  ordering  receiver  pre- 
viously appointed  to  operate  interest  in  dispute,  to  operate  whole  of 
mine. 

Mortgagee's  right  to  rents  and  to  a  receiver  to  secure  their  pay- 
ment.   Note,  27  Am.  St.  Bep.  796. 

When  it  is  proper  to  appoint  a  receiver.    Note,  72  Am.  St.  B^.  75. 

Power  of  court  to  appoint  receiver  for  purpose  of  development  or 
preservation  of  realty.    Note,  Ann.  Gas.  1915D,  1035. 

Power  of  equity  to  impound  rents  and  profits  pending  foreclosure 
of  mortgage  not  conve3dng  title.    Note,  7  K  R.  A.  (N.  S.)  1008. 

CtommlsBions  on  loan  not  paid  by  borrower  to  lender  caimot  taint  origi- 
nal transaction. 

Approved  in  Union  Mtg.  Banking  &  Trust  Co.  v.  Hagood,  97  Fed. 
365,  holding  loan  on  real  estate  security  negotiated  by  bank  and  its 
local  agent,  who  acted  for  borrower,  notes  and  mortgage  being  executed 
to  third  party,  which  furnishes  the  money  on  delivery  to  it  of  notes 
and  executed  mortgage,  notes  bearing  legal  interest  not  usurious,  be- 
cause borrower  pays  commission  to  bank  or  its  agent;  Title  Guaranty 
etc.  Co.  V.  Wheatfield,  123  Md.  463,  91  Atl.  769,  where  borrower  emplo3r8 
agent  to  procure  loan,  his  payment  for  agent's  services  does  not  render 
loan  usurious;  American  etc.  Mtg.  Co.  v.  Whaley,  63  Fed.  746,  Whaley 
V.  American  etc.  Mtg.  Co.,  74  Fed.  77,  20  C.  C.  A.  306,  American  Mtg. 
Co.  V.  Hartzog,  74  Fed.  997,  Best  v.  British  etc.  Mtg.  Co.,  79  Fed.  402, 
Ginn  v.  New  England  etc.  Security  Co.,  92  Ala.  138,  8  South.  389,  and 
Loan  Agency  v.  Hunter,  13  Tex.  Civ.  App.  408,  35  S.  W.  402,  all  hold- 
ing addition  of  agent's  commission  does  not  render  loan  usurious. 

121  U.  8. 118-121,  30  L.  Ed.  909,  7  Sup.  Ot.  849,  GRANT  v.  PHOENIX  UFB 
IN8.  CO. 

Special  term  of  Supreme  Court  of  IMstrlct  of  Colombia  may  authorize 
expenditures  by  receiver  after  cause  referred  to  general  term. 

Approved  in  McKinnon-Young  Co.  v.  Stockton,  53  Fla.  764,  44  South. 
246,  verbal  agreement  of  president  of  corporation  granting  permission 
to  another  to  box  and  gather  turpentine  from  pine  trees  is  license  ter- 
minating upon  appointment  of  receiver  for  properties  of  corporation 
at  suit  of  creditors. 

Practice  and  procedure  governing  transfer  of  causes  to    Federal 
Supreme  Court  for  review.    Note,  66  L.  R.  A.  867. 
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121  XT.  8.  121-138,  30  L.  Ed.  923,  7  Sup.  Ot.  866,  BLOOMFIEU)  T.  OHAK- 
TEB  OAK  NAT.  BANK. 

In  Connecticut,  property  of  inhabitant  may  be  taken  on  execution 
against  town. 

Approved  in  Donahue  v.  City  of  Newburyport,  211  Mass.  666,  Ann. 
Cas.  1913B,  742,  98  N.  E.  1082,  municipality  is  not  person  or  corporation 
within  statute  making  persons  and  corporations  liable  for  negligent 
death;  Attorney  General  v.  Stratton,  194  Mass.  64,  120  Am.  ^t.  Bep. 
527,  10  Ann.  Cas.  883,  9  L.  R.  A.  (N.  S.)  572,  79  N.  E.  1074,  towns  may 
not  remove  members  of  board  of  health,  in  absence  of  statute  authoriz- 
ing it. 

Distinguished  in  Wilson  v.  Seligman,  144  XT.  S.  47,  36  K  Ed.  340,  12 
Sup.  Ct.  643,  under  statute. 

Towns  in  Connecticut  cannot  contract  except  by  vote  of  town  meeting 
duly  called. 

Approved  in  Monett  Electric  Light  etc.  Co.  v.  Incorporated  City  of 
Monett,  186  Fed.  374,  franchise  granted  to  electric  light  company  by 
void  ordinance  and  exercised  for  greater  part  of  term  cannot  be  en- 
forced in  equity;  Emmons  Co.  v.  Lands  of  First  Nat.  Bank,  9  N.  D. 
591,  84  N.  W.  381,  upholding  call  made  by  county  commissioners  under 
Laws  1897,  §§2,  67,  for  meeting  at  which  newspaper  for  printing  delin- 
quent tax  list  was  designated;  Pinney  v.  Brown,  60  Conn.  169,  22  Atl. 
432,  holding  void,  appointment  of  superintendent  of  highways  by  select- 
men; Lovejoy  v.  Foxcroft,  91  Me.  371,  372,  40  Atl.  143,  denying  treas- 
urer's power  to  borrow  money  without  town  vote;  Forry  v.  Ridge,  56 
Mo.  App.  621,  holding  notice  of  object  of  special  meeting  of  council 
necessary;  dissenting  opinion  in  Russell  v.  Wellington,  157  Mass.  106, 
31  N.  E.  631,  majority  holding  actual  knowledge  sufficient. 

Vote  at  annual  meeting  of  Connecticut  town,  authorizing  treaeCkrer  to 
borrow  money,  is  void  unless  subject  specified  in  notice. 

Approved  in  Meacham  Contracting  Co.  v.  Kleiderer,  146  Ky.  448,  142 
S.  W.  723,  under  statute  requiring  notice  of  council  meetings  to  specify 
purpose  of  meeting,  notice  of  meeting  to  consider  ordinances  is  in- 
sufficient to  support  ordinance  passed  on  second  reading;  Revere  Water 
Co.  V.  Inhabitants  of  Town  of  Winthrop,  192  Mass.  462,  78  N.  E.  601, 
holding  no  valid  action  could  be  taken  by  voters  on  proposition  to  pur- 
chase plant  of  water  company  in  absence  of  specified  article  in  warrant 
covering  such  proposed  purchase. 

Ratification,  to  be  binding,  must  be  made  with  knowledge  of  all  facta. 

Approved  in  Town  of  St.  George  v.  Tilley,  87  Vt.  429,  89  Atl.  475, 

vote  of  town  meeting  to  accept  and  adopt  report  of  town  treasurer  on 

which  official  action  had  not  been  taken  by  auditors  did  not  bind  town 
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as  ratification  or  settlement,  as  report  was  not  in  accordance  with  ma- 
terial facts  known  to  treasurer,  but  unknown  to  voters;  Wheeler  v. 
Northwestern  Sleigh  Co.,  39  Fed.  350,  and  Taliaferro  v.  First  Nat. 
Bank,  71  Md.  214,  17  Atl.  1039,  both  holding  mere  receipt  of  proceeds 
of  unauthorized  act  insufficient. 

Estoppel  In  pais  arises  only  by  conduct  on  which  one  has  right  to,  and 
does  in  fact,  rely. 

Approved  in  United  States  v.  Lee  Wilson  &  Co.,  214  Fed.  652,  letters 
written  by  secretary  and  other  officers  of  Interior  Department  giving 
opinions  as  to  rights  of  United  States  in  unsurveyed  lands  within 
meander  lines  of  lakes,  based  on  assumption  that  meandered  lakes  were 
permanent  bodies  of  water  when  survey  was  made,  did  not  estop  gov- 
ernment from  claiming  such  lands  on  proof  that  survey  was  fraudulent ; 
New  York  Life  Ins.  Co.  v.  Slocum,  177  Fed.  846,  101  C.  C.  A.  56,  com- 
pany was  not  estopped  from  terminating  policy  by  act  of  agent  accept- 
ing premium  note,  where  agent  informed  insured's  wife  that  amount 
paid  would  extend  policy  to  certain  date,  which  was  after  insured's 
death,  if  note  was  signed  and  delivered  prior  to  expiration  of  days  of 
grace,  but  note  was  never  signed;  Clark  v.  Lyster,  155  Fed.  523,  84 
C.  C.  A.  27,  in  suit  to  foreclose  mortgage  given  to  complainant  by  his 
son  against  grantee  of  latter's  interest  in  property  made  in  settlement 
of  partnership  affairs,  complainant  taking  no  part  in  such  settlement 
was  not  estopped  to  enforce  mortgage  for  balance  due  him;  Gale  v. 
Chase  Nat.  Bank,  104  Fed.  219,  43  C.  C.  A.  496,  holding  to  warrant  find- 
ing that  bank  cashier  had  implied  authority  to  issue  cashier's  drafts  to 
his  own  order  in  payment  of  his  individual  debts,  so  as  to  bind  bank 
and  protect  creditor  in  accepting  draft  so  drawn  for  sum  so  large  as 
to  be  out  of  usual  line  of  conduct,  in  banking  business,  evidence  that 
he  had  drawn  only  nine  drafts  in^  pa3mient  of  individual  debts,  only 
four  of  which  were  to  own  order,  is  insufficient. 

Acceptance  of  reports  of  selectmen  and  treasurer  of  Connecticut  town 
does  not  ratify  unauthorized  acts. 

Approved  in  Franklin  Savings  Bank  v.  Inhabitants  of  Framingham, 
212  Mass.  94,  98  N.  E.  926,  unauthorized  statement  of  town  clerk  acting 
as  clerk  to  selectmen  that  note  afterward  purchased  by  bank  was  cor- 
rect in  every  particular  did  not  estop  town  from  showing  that  signa- 
tures of  selectmen  were  forged  by  treasurer;  Brqwn  v.  City  of  Newbury- 
port,  209,  Mass.  264,  Ann.  Oas.  1915B,  495,  95  N.  E.  507,  where  there 
was  no  statute  authorizing  city  clerk  or  clerk  of  finance  committee  to 
make  certificates,  nor  conferring  power  on  city  treasurer  to  determine 
and  certify  outstanding  indebtedness,  such  certificates  were  ineffective 
to  give  validity  to  note  signed  by  treasurer  and  mayor  without  actual 
approval  of  finance  committee;  Westerly  Water- Works  Co.  v.  Westerly, 
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80  Fed.  621,  holding  town  not  estopped  from  denying  validity  of  coun- 
cil's unauthorized  contract  for  waterworks. 

Miscellaneous.  Cited  in  State  v.  Barker,  116  Iowa,  102,  89  N.  W.  206, 
holding  void  Code^  §  747,  authorizing  District  Court  to  appoint  trustees 
of  waterworks  in  cities  of  first  class. 

121  U.  S.  1S8-162,  30  ii.  Ed.  895,  7    Sup.  Ct  826,  MEBOANTILE  NAT. 
BANK  V.  NEW  YORK. 

State  may  tax  national  bank  flbaxes  subject  to  lestrlctlonB  in  sectloii 
6219,  Bevlsed  Statutes. 

Approved  in  First  Nat.  Bank  v.  Turner,  154  Ind.  458,  57  N.  E.  Ill, 
holding  owners  of  shares  in  national  bank  not  entitled  to  deduct  from 
assessed  valuation  of  stock  their  bona  fide  indebtedness;  Jenkins  v. 
Neff,  163  N.  Y.  327,  57  N.  E.  410,  holding  fact  that  banking  law  of 
1892,  c.  689,  §  156,  authorizes  trust  companies  to  exercise  powers  con- 
ferred on  individual  banks  and  bankers  by  section  55,  fixing  rate  of 
interest  to  be  chaiged  and  imposing  penalty  for  violation  of  its  provi- 
sions does  not  bring  such  banks  in  competition  with  national  banks 
within  Rev.  Stats.,  §5219;  First  Nat.  Bank  v.  Herbert,  44  Fed.  159, 
and  Union  Bank  of  Richmond  v.  Richmond,  94  Va.  319,  26  S.  E.  822, 
both  following  rule;  First  Nat.  Bank  v.  Richmond,  39  Fed.  314,  tax 
cannot  be  levied  against  bank  in  solido;  Brown  v.  French,  80  Fed.  168, 
holding  law  taxing  bank  on  basis  of  capital  void;  First  Nat.  Bank  v. 
Stone,  88  Fed.  411,  fact  that  law  in  terms  uniform  does  not  in  fact 
act  so  is  not  fatal;  Commonwealth  v.  Farmers'  Bank,  97  Ky.  629,  31 
S.  W.  1022,  any  mode  of  assessment  may  be  adopted  if  uniform. 

Distinguished  in  Owensboro  Nat.  Bank  v.  Owensboro,  173  U.  S.  680, 
43  L.  Ed.  857,  19  Sup.  Ct.  542,  holding  tax  on  franchise  void. 

National  bank  sbares  are  taxable  by  States  under  section  5219,  Be- 
vlsed  Statutes,   altbouglL  capital  invested  in   government   bonds. 

Approved  in  Cleveland  Trust  Co.  v.  Lander,  184  U.  S.  114,  46  L.  Ed. 
458,  22  Sup.  Ct.  395,  holding  shareholders  in  trust  company,  under  Ohio 
statutes,  not  entitled  to' have  deduction  from  value  of  shares  of  amount 
of  capital  stock  of  company  invested  in  government  bonds;  Hager  v. 
American  Nat.  Bank,  159  Fed.  401,  86  C.  C.  A.  334,  that  value  of  shares 
of  national  bank  includes  value  due  to  nontaxable  United  States  bonds 
owned  by  bank  is  no  objection  to  validity  of  assessment  of  such  shares 
for  taxation  by  State  without  excluding  value  of  bonds;  People's  Nat. 
Bank  v.  Marye,  107  Fed.  580,  upholding  Virginia  act  taxing  bank  shares 
at  market  value  without  deduction  for  indebtedness,  though  taxpayer 
may  deduct  amount  of  indebtedness  from  all  evidences  of  debt  which  he 
is  required  to  return  for  taxation;  Ex  parte  State  (State  v.  Lovejoy), 
188  Ala.  404,  66  South.  2,  construing  code  provision  to  levy  tax  upon 
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shareholdery  not  on  corporation,  and  shareholder  cannot  claim  exemp- 
tions which  corporation  is  entitled  to  assert;  Mayor  etc.  of  City  of 
Newark  v.  Tunis,  81  N.  J.  L.  48,  78  Atl.  1067,  in  assessing  national  bank 
shares,  total  valuation  of  all  shares  at  true  value  is  to  be  ascertained 
and  from  this  is  to  be  deducted  amount  of  assessment  on  real  estate 
and  suqh  other  items  that  atatnte  permits  to  be  deducted ;  lippincott  v. 
Lippincott,  74  N.  J.  L.  441,  443,  66  Atl.  114,  in  as<^ertaining  value  of 
shares  of  national  bank  stock  for  taxation,  act  of  1905  does  not  require 
that  nontaxable  property  of  bank  shall  be  deducted  from  assets ;  State  v. 
Clement  Nat.  Bank,  84  Vt.  179,  Ann.  Gas.  1912D,  22,  78  Atl.  949,  State 
can  only  tax  national  bank  on  real  estate  and  shares  of  stock  as  prop- 
erty of  stockholders,  and  cannot  tax  bank's  franchise  in  lieu  of  taxation 
of  shares;  Shreveport  Bank  v.  Board  of  Assessments,  41  La.  Ann.  183, 
189,  5  South.  408, 412,  following  rule;  Board  of  Liquidation  of  City  Debt 
V.  Thoman,  42  La.  Ann.  611,  8  South.  484,  shares  of  corporation  invest- 
ing in  Federal  bonds  are  taxable;  Parker  v.  Sun  Ins.  Co.,  42  La.  Ann. 
1179, 1181,  8  South.  620,  621,  on  point  that  shares  of  stock  are  distinct 
from  corporate  capital ;  Linton  v.  Childs,  105  Ga.  569,  32  8.  E.  618,  but 
holding  bank  president  not  taxable  as  such;  First  Nat.  Bank  v.  Province, 
20  Mont.  378,  51  Pac.  822,  on  point  that  personal  property  not  taxable. 
Distinguished  in  Cleveland  Trust  Co.  v.  Lander,  62  Ohio  St.  274,  56 
N.  E.  1039,  upholding  Rev.  Stats.,  §§  2762,  2764r-2766,  2769,  taxing  bank 
shares. 

Object  of  Congress  In  limiting  power  to  tax  national  bank  sliarea 
was  to  prevent  discrimination. 

Approved  in  Clement  National  Bank  v.  Vermont,  231  U.  8.  135,  58 
L.  Ed.  155,  34  Sup.  Ct.  31,  State  tax  upon  deposits  in  national  bank  to 
be  paid  by  depositors  is  not  tax  upon  franchise  of  bank ;  Jenkins  v.  Neff, 
186  U.  S.  231,  232,  46  L.  Ed.  1141,  22  Sup.  Ct.  906,  holding  N.  Y.  Laws 
1892,  c.  689,  relative  to  taxation  of  trust  companies,  does  not  discrimi- 
nate against  national  banks ;  DoUey  v.  Abilene  Nat.  Bank,  179  Fed.  465, 
32  L.  E.  A.  (N.  8.)  1067,  102  C.  C.  A.  607,  Bank  Depositors'  Guaranty 
Act  of  Kansas  is  not  invalid  on  ground  that  it  may  attract  depositors 
from  national  to  gpiaranteed  banks,  and  thus  increase  competition  with 
national  banks;  Tarrant  v.  Bessemer  Nat.  Bank,  7  Ala.  App.  297,  61 
South.  50,  Code  1907,  §  2082,  providing  for  assessment  of  national  bank 
shares  at  market  value  to  owner,  and  prohibiting  deductions  except  for 
value  of  real  estate  owned  by  bank,  does  not  permit  deduction  from 
value  of  capital  stock  of  amount  invested  by  bank  in  exempt  bonds  of 
State;  Consolidated  Nat.  Bank  v.  Pima  Co.,  5  Ariz.  145,  48  Pac.  293, 
upholding  tax  on  national  bank  stock,  though  shares  in  building  and 
loan  society  not  taxed;  Illinois  Nat.  Bank  v.  Kinsella,  201  HI.  38,  66 
N.  E.  339,  upholding  Kurd's  Stats.  1899,  p.  1393,  which  taxes  bank 
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shares  as  well  as  real  estate  at  full  fair  cash  valne  and  does  not  permit 
deduction  of  assessed  value  of  realty  from  value  of  shares ;  Des  Moines 
Nat.  Bank  v.  City  of  Des  Moines,  153  Iowa,  338,  133  N.  W.  768,  Rev. 
Stats.,  §  5219,  permits  taxation  of  national  bank  shares  provided  no  dis- 
crimination is  made  against  them  in  favor  of  stock  of  other  banks  in 
competition  with  national  banks;  First  Nat.  Bank  v.  City  Council  of 
Estherville^  150  Iowa,  98,  99,  129  N.  W.  476,  assessment  on  shares  of 
national  bank,  where  shares  of  stock  in  State  banks  and  savings  banks 
are  not  taxable,  is  invalid  discrimination;  National  State  Bank  v.  Bur- 
lington, 119  Iowa,  700,  94  N.  W.  235,  holding  taxation  of  private  banks 
on  aggregate  value  of  property  invested,  while  incorporated  banks, 
including  national  banks,  are  taxed  according  to  value  of  shares,  not 
discrimination;  Scobec  v.  Bean,  109  Ky.  533,  59  S.  W.  861,  holding  fact 
that  national  bank  shares  are  taxed  in.  hands  of  owners  while  other 
banks  taxed  by  imposition  of  franchise  tax  does  not  discriminate  against 
national  bank  shares;  Deposit  Bank  of  Owensboro  v.  Daviess  Co.,  102 
Ky.  192,  39  S.  W.  1035,  holding  shares  of  stock  in  banks  are  subject  to 
county  and  municipal  taxation;  Primm  v.  Fort,  23  Tex.  Civ.  612,  57 
S.  W.  90,  holding  under  Rev.  Stats.,  arts.  5063,  5064,  5079-5081,  owner 
of  national  bank  shares  cannot  deduct  his  indebtedness  from  value  of 
stock  for  taxation  purposes;  First  Nat.  Bank  v.  Christensen,  39  Utah, 
576,  118  Pac.  780,  holding  evidence  insufficient  to  warrant  finding  that 
shares  of  national  bank  were  assessed  for  taxation  at  greater  rate  than 
other  moneyed  capital  in  hands  of  individual  citizens  in  violation  of 
Rev.  Stats.,  §  5219 ;  Commercial  Nat.  Bank  v.  Chambers,  21  Utah,  346, 
61  Pac.  565,  holding  under  Const.,  art.  XIII,  §  §  2,  3,  and  Rev.  Stats. 
1898,  §  §  2505-2508,  allowing  certain  deductions  of  value  of  real  estate 
from  value  of  shares,  no  discrimination  is  made  against  national  banks; 
Talbott  V.  Silver  Bow  County,  139  U.  S.  447,  35  L.  Ed.  213,  11  Sup.  Ct. 
597,  holding  equality  of  assessment  with  other  property  generally  not 
essential ;  First  Nat.  Bank  v.  Ayers,  160  U.  S.  666,  667,  40  L.  Ed.  575. 
16  Sup.  Ct.  414,  it  must  appear  that  act  allowing  deductions  of  debts 
contemplates  moneyed  capital;  Whitney  Nat.  Bank  v.  Parker,  41  Fed. 
405,  407,  408,  Mercantile  Nat.  Bank  v.  Shields,  59  Fed.  955,  and  New- 
port V.  Mudgett,  18  Wash.  275,  51  Pac.  467,  all  holding  law  void  which 
did  not  allow  deduction  of  debts;  Dutton  v.  Citizens'  Nat.  Bank,  53 
Kan.  458,  36  Pac.  723,  holding  statute  allowing  deduction  of  debts  in 
case  of  other  stock  does  not  substantially  discriminate;  Bressler  v. 
Wayne  County,  32  Neb.  837,  843, 13  L.  R.  A.  616,' 618,  49  N.  W.  787,  789, 
refusing  to  allow  deduction  of  debts  where  none  allowed  to  competitive 
banks;  Chapman  v.  First  Nat.  Bank,  56  Ohio  St.  328,  47  N.  E.  59,  where 
statute  -provided  for  none  in  any  case;  I^IcHenry  v.  Downer,  116  Cal. 
30,  45  L.  R.  A.  745,  47  Pac.  782,  holding  shares  not  taxable  as  ordinary 
personal  property  under  State  law;  Stanley  y.  Supervisors  of  Albany, 
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121  U-  S.  649,  30  L.  Ed.  1003,  7  Sup.  Ct.  1238,  and  Pacific  Nat.  Bank  v. 
Pierce  County,  20  Wash.  687,  56  Pac.  940,  arguendo. 

State  taxation  of  national  banks.    Note,  69  Am.  St.  Rep.  47,  48. 
State  tax  on  national  banks.    Note,  45  L.  E.  A.  745,  748,  756. 

Term  "moneyed  capital,"  In  section  5219,  Revised  Statutes,  construed. 
Approved  in  State  of  New  York  v.  Purdy,  231  U.  S.  388,  389,  390,  58 
L,  Ed.  280,  281,  34  Sup.  Ct.  114,  tax  law  of  New  York  imposing  flat  rate 
on  shares  of  all  banks,  State  and  national,  without  right  of  exemption 
in  case  of  indebtedness  of  owners,  does  not  discriminate  against  national 
banks  and  is  not  invalid  under  section  5219,  Rev.  Stats. ;  National  Bank 
V.  Mayor  etc.  of  Baltimore,  100  Fed.  29,  40  C.  C.  A.  254,  holding  Md. 
Laws  1896,  c.  143,  providing  that  evidences  of  indebtedness  of  corpora- 
tions and  shares  in  foreign  corporations,  owned  by  residents,  cannot  be 
taxed  for  county  or  city  purposes  at  more  than  certain  rate,  does  not 
render  taxation  of  national  bank  shares  for  city  purposes  at  higher  rate 
ill^al;  Mercantile  Nat.  Bank  v.  Hubbard,  98  Fed.  471,  holding  Ohio 
tax  statutes  permitting  deduction  of  indebtedness  from  credits  make  no 
discrimination  against  national  bank  shares  merely  because  such  credits 
include  savings,  deposits,  and  shares  in  building  associations  ]  First  Nat. 
Bank  v.  Turner,  154  Ind.  461,  462,  57  N.  E.  112,  113,  holding  owners  of 
shares  in  national  bank  not  entitled  to  deduct  from  assessed  valuation 
of  stock  their  bona  fide  indebtedness;  Head  v.  Board  of  Review,  170 
Iowa,  307,  152  N.  W.  602,  code  provision  that  value  of  national  bonds 
or  other  bonds  and  stocks^  otherwise  taxed  in  State,  may  be  deducted 
from  aggregate  values  of  moneys  and  credits  of  private  banks,  but  allow- 
ing no  such  deduction  in  ascertaining  value  of  shares  of  stocks  in 
national  or  State  banks,  is  valid ;  Des  Moines  Nat.  Bank  v.  City  of  Des 
Moines,  153  Iowa,  339,  133  N.  W.  768,  construing  "other  moneyed  cap- 
ital" in  section  5219,  Rev.  Stats.,  as  capital  in  corporations  carrying  on 
.  business  of  banking  and  employed  in  competition  with  national  banks; 
'Lippincott  v.  Lippincott,  74  N.  J.  L.  444,  66  Atl.  115,  construing  '  *  other 
moneyed  capital"  in  section  5219,  Rev.  Stats.,  to  mean  such  capital  as 
"comes  into  competition  with  business  of  national  banks ;  First  Nat.  Bank 
•v.  Albright,  13  N.  M.  522,  86  Pac.  550,  real  estate  of  national  bank  must 
not  be  assessed  at  higher  percentage  than  real  estate  of  same  class  and 
character  situated  in  county  and  municipality  where  tax  is  sought  to  be 
•levied;  Cleveland  Trust  Co.  v.  Lander,  62  Ohio  St.  270,  56  N.  E.  1037, 
upholding  Rev.  Stats.,  §§  2762,  2764-2766,  2769,  taxing  bank  shares; 
•Ankeny  v.  Blakley,  44  Or.  86,  74  Pac.  488,  market  value  and  not  book 
VaUie  of  national  bank  stock  is  cash  value  for  taxing  purposes ;  Newark 
Banking  Co.  v.  Newark,  121  U.  S.  165,  30  L.  Ed.  905,  7  Sup.  Ct.  840, 
'where  facts  were  similar;  Aberdeen  Bank  v.  Chehalis  County,  166  U.  S. 
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454,  41  L.  Ed.  1076, 17  Snp.  Ct.  634,  and  First  Nat.  Bank  of  WeUington 
V.  Chapman,  173  U.  S.  214,  48  L.  Ed.  678,  19  Snp.  Ct.  410,  exemption  of 
Manufacturing  capital  not  violative  of  act;  National  Bank  v.  Mayor,  92 
'Fed.  244,  holding  stock  in  foreign  corporations  not  moneyed  capital; 
First  Nat.  Bank  v.  Chapman,  9  Ohio  C.  C.  82,  ** credits''  by  Ohio  stat- 
Mte  are  moneyed  capital;  First  Nat.  Bank  v.  Chehalis  County,  6  Wash. 
71,  74,  32  Pac.  1053,  1054,  nontaxation  of  credits  is  not  ground  for 
injunction  against  bank  tax;  Washing^n  Nat.  Bank  v.  King  County,  9 
Wash.  609,  610,  38  Pac.  220,  holding  complaint  bad  which  did  not  stat« 
tiature  of  "moneyed  capital,"  and  that  omission  to  tax  was  intentionaL 

Shares  In  tmst  company  need  not  be  taxed  In  same  mode  as  bank  shares 
under  section  5210,  Bevlsed  Statutes,  If  taxed  equally. 

Approved  in  Palmer  v.  McMahon,  133  U.  S.  667,  83  L.  Ed.  775, 10  Sup. 
Ct.  326,  holding  mere  fact  that  modes  of  assessment  differ  is  immaterial; 
Consolidated  Nat.  Bank  v.  Pima  Co.,  5  Ariz.  147,  48  Pac.  293^  uphold- 
ing tax  on  national  bank  stock,  though  shares  in  building  and  loan 
society  not  taxed;  Mayor  etc.  of  City  of  Newark  v.  Tunis,  81  N.  J.  L. 
52,  78  Atl.  1069,  section  17  of  Tax  Act  of  1903,  with  modifications  of  act 
of  1905,  does  not  tax  shares  of  national  banks  at  greater  rate  than  other 
moneyed  capital  in  hands  of  individuals. 

Trust  companies  are  not  banks  In  commercial  sense  of  word. 
Approved  in  Jenkins  v.  Neff,  186  U.  S.  233,  237,  46  L.  Ed.  1142, 114S, 
22  Sup.  Ct.  906,  holding  N.  Y.  Laws  1892,  c.  689,  relative  to  taxation 
of  trust  companies,  does  not  discriminate  against  national  banks; 
National  Bank  v.  Mayor  etc.  of  Baltimore,  100  Fed.  30,  40  C.  C.  A.  254, 
holding  Md.  Laws  1896,  c.  143,  providing  that  evidences  of  indebtedness 
of  corporations  and  shares  in  foreign  corporations,  owned  by  residents, 
cannot  be  taxed  for  city  or  county  purposes  at  more  than  certain  rate, 
does  not  render  taxation  of  national  bank  shares  for  city  purposes  at 
higher  rate  illegal;  Dunn  v.  State,  13  Qa.  App.  317,  79  S.  E.  171,  com- 
'pany  incorporated  mainly  for  purpose  of  exercising  powers  of  guardian, 
^receiver  or  other  trustee,  is  not  chartered  bank  within  purview  of  penal 
'law  merely  because  it  is  empowered  to  exercise  incidentally  some  func- 
tions of  bank;  Merica  v.  Burget,  36  Ind.  App.  461,  75  N.  E.  1086,  agree- 
ment by  vendor  of  bank  to  quit  banking  business  and  not  start  another 
bank  in  same  town  is  broken  by  vendor  subscribing  to  stock  of  new  bank 
and  taking  position  as  assistant  cashier;  Earle  v.  American  Sugar 
'Refining  Co.,  74  N.  J.  Eq.  763,  71  Atl.  396,  where  corporation  organized 
Under  act  of  1896  loaned  owner  of  majority  of  stock  of  another  corpo- 
ration large  sum  of  money  and  took  pledge  of  such  stock,  it  was  vi6la- 
tion  of  third  section  of  such  act  providing  that  no  corporation  created 
under  act  should  carry  on  business  of  discounting  bills  and  notes; 
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Mechanics'  Nat.  Bank  v.  Baker,  65  N.  J.  L.  551,  48  Atl.  582,  affirming^ 
65  N.  J.  L.  118,  46  Atl.  587,  reaffirming  rule  in  upholding  Tax  Act  of 
1899;  De  Haven  v.  Pratt,  223  Pa.  643,  72  Atl.  1072,  act  of  1874  imposing 
double  liability  upon  stockholders  of  bank  does  not  apply  to  trust  com* 
pany  incorporated  under  general  act  of  1874,  but  only  to  trust  companies 
organized  prior  to  adoption  of  new  Constitution  and  authorized  to  en- 
gage in  banking  business;  State  v.  Reid,  125  Mo.  53,  28  S.  W.  175,  hold- 
ing trust  company  not  within  statute  penalizing  receipt  of  deposits  when 
insolvent;  State  v.  Lincoln  Trust  Co.,  144  Mo.  585,  46  S.  W.  598,  deny- 
ing power  to  receive  general  deposits  and  pay  out  on  checks. 

Acts  constituting  doing  ''banking"  business.    Note,  18  AnxL  Oas. 
829. 

New  York  law  erclnding  tmst  companies  and  savings  banks  ftom  g«n- 
oral  mode  of  taxation  not  repugnant  to  section  5219,  Bevlsed  Statates. 

Approved  in  Consolidated  Nat.  Bank  v.  Pima  Co.,  5  Ariz.  150,  48  Pac. 
295,  upholding  tax  on  national  bank  shares  though  shares  in  building 
and  loan  society  not  taxed ;  McHenry  v.  Downer,  116  Cal.  31,  45  L.  R.  A. 
746,  47  Pac.  782,  arguendo. 

Discrimination  against  shareholders  in  national  banks,  in  assessing 
shares.    Note,  10  L.  R.  A.  (N.  S.)  948. 

Statnte  exempting  savings 'banloi  Is  not  repugnant  to  iectlon  6219, 
]Et6vlsed  Statutes. 

Approved  in  Davenport  Nat.  Bank  v.  Davenport,  123  U.  S.  86,  31 
L.  Ed.  97,  8  Sup.  Ct.  74,  Bank  of  Redemption  v.  Boston,  125  U.  S.  67,  68, 
81  L.  Ed.  698,  8  Sup.  Ct.  776,  and  Richards  v.  Incorporated  Town  of 
Rock  Rapids,  31  Fed.  509,  all  following  rule;  Commercial  Trust  Co.  t. 
Hudson  County  Board  of  Taxation,  86  N.  J.  L.  429,  92  Atl.  266,  act  of 
1914,  providing  for  taxation  of  shares  of  national  banks.  State  banks, 
banking  associations  and  trust  companies,  is  not  invalid  on  ground  that 
it  excludes  savings'  banks. 

Municipal  bonds  are  not  taxable  by  United  States  or  State. 
Approved  in  Plummer  v.  Coler,  178  U.  S.  117,  44  L.  Ed.  1001,  20  Sup. 
Ct.  830,  holding  legacy  of  government  bonds  not  exempted  from  inherit- 
ance tax  laws  of  New  York ;  Mosely  v.  State,  115  Tenn.  60,  86  S.  W.  717, 
interest  on  United  States  bonds  is  not  taxable  by  State  and  cannot  be 
made  taxable  by  act  of  1903  providing  for  assessment  of  income  derived 
from  such  bonds,  nor  does  such  interest  become  taxable  immediately 
upon  payment  into  hands  of  bondholder;  dissenting  opinion  in  South 
Carolina  v.  United  States,  199  U.  S.  467,  468,  50  L.  E4.  272,  26  Sup.  Ct. 
110,  majority  holding  government  may  collect  internal  revenue  license 
from  State's  liquor  dispensing  agent;  Grether  v.  Wright,  76  Fed.  758,  23 
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C.  C.  A.  498,  sustaining  power  of  Congress  to  exempt  bonds  of  District 
of  Columbia  from  taxation;  Pollock  v.  Farmers'  etc.  Trust  Co.,  167  U.  S. 
585,  39  L.  Ed.  820, 15  Sup.  Ct.  691,  and  dissenting  opinion  on  rehearing, 
168  U.  S.  666,  39  L.  Ed.  1135,  16  Sup.  Ct.  931,  arguendo. 

Distinguished  in  Keith  v.  State  Funding  Board,  127  Tenn.  447,  Ann. 
€aa.  1914B,  1145,  155  S.  W.  143,  act  authorizing  issue  and  sale  of  State 
bonds  and  prohibiting  taxation  by  State  upon  principal  or  interest  of 
such  bonds  violates  constitutional  provision  that  such  property  shall  be 
taxed  with  certain  exceptions. 

Federal  taxation  of  instrumentalities  of  State  governments.    Note, 
4  Ann.  Oas.  747. 

Taxation  of  corporate  franchises.    Note,  57  L.  R.  A.  57, 

Miscellaneous.  Cited  in  Linton  v.  Childs,  106  Ga.  569,  32  S.  E.  618, 
act  imposing  tax  on  presidents  ''of  each  of  the  banks  of  State"  is 
inoperative  when  sought  to  be  applied  to  presidents  of  national  banks. 

121  U.  8.  163-165,  90  L.  Ed.  904,  7  Sup.  Ot.  839,  NEWABK  BANKINa  CO. 
V.  NEWABK. 

Adjudged  In  conformity  with  Mercantile  Bank  T.  New  York,  121  U.  S. 
^138,  30  L.  Ed.  895,  7  Bap.  Ct  826. 

Approved  in  Illinois  Nat.  Bank  v.  Einsella,  201  HI.  38,  66  N.  E.  340, 
tipholding  Kurd's  Stats.  1899,  p.  1393,  which  taxes  bank  shares  as  well 
as  real  estate  at  full  fair  cash  value  and  does  not  permit  deduction  of 
assessed  value  of  realty  from  value  of  shares. 

Power  of  State  to  tax  shares,  capital  stock,  real  estate  and  other 
property  of  national  banks.    Note,  96  Am.  Dec.  294. 

State  taxjon  national  banks.    Note,  46  L.  Til  A.  745. 

121  U.  8.  165-171,  SO  Ii.  Ed.  885,  7  Sup.  Ct.  937,  CONCOBD  v.  BOBINSOK. 

Power  to  appropriate  money  to  aid  railway  does  not  imply  power  to 
issue  bonds. 

Approved  in  Watson  v.  City  of  Huron,  97  Fed.  460,  38  C.  C.  A.  264, 
Yielding  negotiable  warrants  issued  by  city  officers  to  raise  funds  for 
purpose  for  which  city  had  no  authority  to  create  debt,  and  proceeds 
*used  by  city  for  purpose  intended,  are  void  in  hands  of  bona  fide  holder 
in  spite  of  recitals  that  they  were  issued  for  legitimate  and  authorized 
purpose;  Board  of  Supervisors  v.  Hawkins,  16  Ariz.  18,  140  Pac.  822, 
-under  Civil  Code  1913,  county  may,  if  authorized  by  election,  issue  bonds 
for  construction  of  courthouse,  where  former  indebtedness  and  that 
Vsreated  by  bonds  will  not  exceed  four  per  cent  of  assessed  valuation; 
Weil,  Roth  &  Co.  v.  Mayor  etc.  of  Town  of  Newborn,  126  Tenn.  264, 
Ann.  OaB.  1918E,  25,  L.  B.  A.  1916A,  1009,  148  S.  W.  691,  under  act 
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authorizing  board  and  recorder  of  town  to  make  all  proper  contracts 
If  or  corporate  purposes  and  requiring  mayor  and  recorder  to  sign  deeds 
conveying  property,  mayor  and  recorder  have  no  authority  to  issue  nego- 
tiable bonds;  Brenham  v.  German- American  Bank,  144  U.  S.  Id5,  3G 
L.  Ed.  395,  12  Sup.  Ct.  663  (tut  see  dissenting  opinion  in  144  U.  S.  191, 
192,  86  L.  Ed.  897,  898,  12  Sup.  Ct.  566),  and  Lehman  v.  San  Diego,  83 
!Fed.  671,  27  C.  C.  A.  668,  ruling  similarly  as  to  granted  power  to  borrow 
money. 

Implied  power  of  municipality  to  issue  bonds.    Note,  Ann.  Oas. 
1918E,  40. 

Illinois  ConstitDtion  of  1870  revoked  power  to  iasoe  rallroad-ald  bondu 
aot  acted  upon, 

'  Approved  in  Farmers'  Loan  etc.  Co.  v.  Sioux  Falls,  131  Fed.  912,  city 
teould  not  issue  bonds  for  waterworks  taken  prior  to  amendment  of  1902, 
to  8.  D.  Const.,  art.  XIII,  §  4,  under  statute  provi^ng  for  different 
tnethod  of  determining  majority  vote. 

Pnrcliasers  take  bonds  witb  notice  of  law  under  wUdi  tliey  are  Issued. 
Approved  in  Bamett  v.  Denison,  145  U.  S.  139,  86  L.  Ed.  658,  12  Sup. 
Ct.  820,  following  rule;  Francis  v.  Howard  County,  50  Fed.  56,  holding 
bonds  in  excess  of  statutory  limit  void ;  Commissioners  v.  Call,  123  N.  C. 
!312,  320,  44  L.  R.  A.  258,  256,  31  S.  E.  483,  485,  holding  county  debt 
must  be  contracted  in  statutory  mode ;  Keehn  v.  Wooster,  13  Ohio  C.  C. 
274,  holding  refunding  bonds  void  where  original  were;  dissenting  opin- 
ion in  West  Plains  Twp.  v.  Sage,  69  Fed.  952, 16  C.  C.  A.  553,  majority 
liolding  recitals  estopped  city  to  set  up  illegality  of  object. 

Estoppel  of  public  corporation  to  deny  validity  of  bonds.    Note, 
L.  B.  A.  1915A,  924,  988. 

Railroad  aid,  voted  before  Illinois  constltiitlonal  problbltlon,  could  be 
completed  after. 

*  Approved  in  Citizens'  Sav.  Assn.  v.  Perry  County,  156  U.  S.  698,  89 
Ii.  Ed.  589, 15  Sup.  Ct.  549,  following  rule;  German  Sav.  Bank  v.  Frank- 
lin County,  128  U.  S.  543,  82  K  Ed.  526,  9  Sup.  Ct.  165. 

121  U.  8  172-179,  80  L.  Ed.  911,  7  Sup.  Ct.  947,  KATZENBEBaEB  T.  ABER- 
DEEN. 

Municipal  corporation  Is  not  estopped  by  redtals  to  deny  antlioxlty  to 
issue  bonds. 

Approved  in  D  'Esterre  v.  Brooklyn,  90  Fed.  589,  following  rule. 

Municipal  bonds  in  the  hands  of  bona  fide  holders.    Note,  61  Am. 
St.  B^.  848. 
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Estoppel  of  public  corporation  to  deny  validity  of  bonds.  Note, 
L.  R.  A.  1915A,  952. 

Iieglslatare  cannot  ratify  bonds  where  Oonstttation  Haa  withdrawn 
power  to  authorize. 

Approved  in  Clarke  v.  Town  of  Northampton,  120  Fed.  662,  57  C.  C.  A. 
123,  holding  where  municipality  has  no  power  to  issue  bonds,  payment 
of  interest  thereon  is  not  such  ratification  as  estops  municipality  from 
pleadins:  invalidity;  Town  of  Aurora  v.  Hayden,  23  Colo.  App.  35,  126 
Pac.  1120,  payment  of  interest  on  invalid  town  bonds  is  not  ratification 
where  defect  is  want  of  power  to  issue  bonds ;  Quaker  City  etc.  Bank  v. 
Nolan  County,  59  Fed.  670,  following  rule;  Denison  v.  Mayor,  62  Fed. 
777,  asserting  power  to  ratify  where  power  to  authorize  existed. 

Distinguished  in  Calderwood  v.  Jos.  Schlitz  Brewing  Co.,  107  Minn. 
472,  121  N.  W.  224,  where  power  of  legislature  to  l^alize  was  same  as 
*power  to  have  originally  authorized,  curative  act  was  valid;  Blanton  v. 
Commissioners  of  McDowell  County,  101  N.  C.  536,  8  S.  E.  163,  under 
facts. 

Validity  and  effect  of  statute  legalizing  defective  election.  Note, 
Ann.  Oas.  1914B,  464. 

Statutes  legalizing  invalid  municipal  contracts.  Note,  27  L.  R.  A. 
702. 

Legislative  power  to  impose  burdens  on  municipalities  and  to  con- 
trol their  local  administration  and  property.  Note,  48  L.  R.  A. 
479. 

Ratification  by  public  corporation  of  invalid  eontraet.  Note, 
L.  R.  A.  1915A,  1025,  1028. 

What  is  municipal  indebtedness  within  meaning  of  prohibitions 
against.    Note,  44  Am.  St.  Rep.  242. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  K  R.  A.  (N.  S.)  408. 

121  U.  8.  179-182,  SO  li.  Ed.  883,  7  Sup.  Ot.  855,  LAIDLT  T.  HUNnNGTOK. 

Suit  for  dower  presents  no  separable  controversy  aa  to  first  grantee, 
who  is  formal  party. 

Approved  in  Sage  Land  &  Imp.  Co.  v.  Ripley,  192  Fed.  787,  114 
C.  C.  A.  339,  where  trustee,  with  consent  of  cestui  que  trust,  conveyed 
trust  property  to  defendant  subject  to  trust,  original  trustee's  admin> 
istrator  was  not  necessary  party  to  subsequent  suit  by  cestui  que  trust 
against  defendant  to  enforce  same;  Regis  v.  United  Drug  Co.,  180  Fed. 
208,  bill  by   residents  of    Massachusetts  to    restrain    infringement  of 
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trademark  against  New  Jersey  corporation  and  its  president,  who  is 
resident  of  Massachusetts,  is  inseparable  controversy  and  not  removable 
to  Federal  court ;  Graves  v.  Corbin,  132  U.  S.  589,  33  L.  JUL  468, 10  Sup. 
Ct.  202,  ruling  similarly  as  to  suit  to  reach  partnership  property;  Ander- 
son V.  Appleton,  32  Fed.  859,  action  to  establish  will  is  single  contro- 
versy; Weller  v.  J.  B.  Pace  Tobacco  Co.,  32  Fed.  862,  denying  petition 
to  interveners  whose  interest  inseparable  from  defendants;  Withers  v. 
Hopkins  etc.  Sav.  Bank,  104  Ga.  99,  30  S.  E.  770,  unnecessary  non- 
resident defendant  cannot  remove;  Douglas  v.  Richmond  etc.  R.  R.  Co., 
106  N.  C.  80, 10  S.  E.  1052,  suit  is  not  removable  where  resident  defend- 
ant is  necessary  party;  Gamer  v.  Second  Nat.  Bank,  66  Fed.  371, 
arguendo. 

Removal    of    cause    because    of    separable    controversy.    Note,  5 
L.  E.  A.  (N.  S.)  77. 

Bemoval  of  cause  cannot  be  had  after  hearing  on  desmzreir. 
Approved  in  Fisk  v.  Henarie,  142  U.  S.  467,  35  L.  Ed.  1088,  12  Sup. 
Ct.  209,  Delbanco  v.  Singletary,  14  Sawy.  125,  40  Fed.  178,  Lookout  Mt. 
R.  Co.  V.  Houston,  32  Fed.  711,  Tennessee  etc.  Tan-Bark  Co.  v.  Waller, 
37  Fed.  546,  and  Hobart  v.  Illinois  etc.  R.  Co.,  81  Fed.  6,  all  following 
rule;  Lantz  v.  Fretts,  173  Fed.  1009,  defendant  cannot  remove  cause 
after  hearing  and  determination  of  demurrer  by  State  court;  Winkler 
V.  Chicago  etc.  R.  R.  Co.,  108  Fed.  307,  holding  under  Indiana  statute, 
where  demurrer  to  complaint  was  overruled  on  third  day  of  second 
term  after  that  to  which  summons  was  returnable,  petition  for  removal 
filed  on  fourth  day  of  succeeding  term  is  too  late;  State  v.  District 
Court,  32  Mont.  42,  79  Pac.  548,  argument  and  submission  of  motion 
for  judgment  on  pleadings  is  "trial"  within  Code  Civ.  Proc,  §  1004, 
subd.  1,  permitting  plaintiff  to  dismiss  before  trial;  dissenting  opinion 
in  Connecticut  Fire  Ins.  Co.  v.  Manning,  177  Fed.  897,  101  C.  C.  A.  107, 
majority  holding  plaintiff  in  suit  on  fire  policy  in  Federal  court  after 
reversal  and  remand  for  new  trial  was  entitled  to  take  nonsuit  when 
case  was  reached  on  calendar  for  new  trial. 

121  V.  8.  182,  30  !•.  Ed.  885,  7  Sup.  Ot  1114,  BUBUNOTON  ETC.  BY.  CO. 
V.  DUNN. 

Supreme  Court  will  advance  cause  on  error  to  State  court  denying  peti- 
tion for  removal. 

Cited  in  Burlington  etc.  Ry.  Co.  v.  Dunn,  122  U.  S.  632,  30  L.  Ed. 
1159,  7  Sup.  Ct.  1262,  arguendo. 

0 

121  V.  S.  183-185,  30  L.  Ed.  884,  7  Sup.  Ot.  854,  ESTES  T.  OT7NTE&. 

Value  of  property  determines  Jurisdiction  In  suit  to  dismiss  atti^h- 
nents  and  establish  assignment. 
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Approved  in  Texas  etc.  Ry.  Co.  v.  Gentry,  163  U.  S.  363,  41  L.  Ed. 
191,  16  Sup.  Ct,  1107,  decree  in  favor  of  claimants  of  undivided  in- 
terest determines  jurisdiction;  Troy  Bank  v.  Whitehead,  184  Fed.  935, 
holding  two  vendor's  lien  notes  could  not  be  added  to  establish  amount 
in  controversy  sufficient  to  sustain  Federal  jurisdiction;  Wees  v.  Elbon, 
61  W.  Va.  389,  390,  56  S.  E.  614,  615,  where  suit  is  to  enforce  mechanics' 
liens  of  persons  whose  claims  are  several  and  distinct,  appeal  will  not 
lie  to  Supreme  Court  of  Appeals  from  decree  of  Circuit  Court,  except 
as  to  liens  exceeding  one  hundred  dollars. 

Distinguished  in  Clay  v.  Field,  138  U.  S.  480,  34  L.  Ed.  1050.  11  Sup. 
Ct.  425,  and  Davis  v.  Schwartz,  155  U.  S.  647,  39  L.  Ed.  296, 15  Sup.  Ct. 
243,  amounts  claimed  in  suits  joined  for  convenience  cannot  be  aggre- 
gated; Gibson  v.  Shufeldt,  122  U.  S.  39,  30  L.  Ed.  1088,  7  Sup.  Ct.  1072, 
claims  in  joint  suit  to  set  aside  assignment  cannot  be  united  to  give 
jurisdiction;  Mayor  v.  Postal  Telegraph  Cable  Co.,  62  Fed.  502,  holding 
actual  amount  in  dispute  in  tax  suit  governs. 

121  V.  S.  186-200,  30  !•.  Ed.  915,  7  Sup.  Ot.  931,  BABBOK  T.  BUBNSIDE. 

State  caimot  Impose  restrictions  on  foreign  corporations  repugnant  to 
Federal  Constitation  and  laws. 

Approved  in  Baltic  Mining  Co.  v.  Massachusetts,  231  U.  S.  83,  58 
-L.  Ed.  133,  34  Sup.  Ct.  15,  excise  tax  imposed  by  Massachusetts  statute 
on  certain  foreign  corporations  is  not  invalid  as  burden  on  interstate 
commerce;  Western  Union  Tel.  Co.  v.  Kansas,  216  U.  S.  36,  54  L.  Ed, 
369,  30  Sup.  Ct.  190,  State  tax  of  given  per  cent  of  all  capital  within 
and  outside  of  State  upon  foreign  corporation,  as  condition  precedent 
to  transacting  business  within  State,  burdens  interstate  commerce,  and 
is  void;  H.  K.  Mulford  Co.  v.  Curry,  163  Cal.  289,  125  Pac.  241,  act 
of  1905,  providing  for  license  tax  based  upon  total  capital  stock  of 
foreign  corporations  engaged  in  interstate  as  well  as  intrastate  business, 
is  void ;  Pope  Mfg.  Co.  v.  GormuUy,  144  U.  S.  236,  36  L.  Ed.  419,  12 
Sup.  Ct.  637,  contract  not  to  defend  suits  is  contrary  to  public  policy; 
Blake  v.  McClung,  172  U.  S.  256,  256,  43  L.  Ed.  438,  19  Sup.  Ct.  171, 
172,  State  cannot  give  its  citizens  priority  against  assets  of  foreign  cor- 
poration; Metropolitan  etc.  Ins.  Co.  v.  McNall,  81  Fed.  896,  897,  State 
cannot  deprive  insurance  company  of  right  to  have  liability  deter- 
mined by  courts;  San  Francisco  v.  Liverpool  etc.  Ins.  Co.,  74  Cal.  119, 
5  Am.  St.  Rep.  428,  15  Pac.  382,  legislature  cannot  impose  municipal 
tax  on  foreign  corporation;  Wortman  v.  Montana  etc.  Ry.,  22  Mont. 
279,  56  Pac.  321,  cannot  deprive  of  right  to  appeal;  Chattanooga  etc. 
R.  Co.  V.  Evans,  66  Fed.  814,  14  C.  C.  A.  116,  arguendo. 

Distinguished  in  Hartford  etc.  Ins.  Co.  v.  Raymond,  70  Mich.  503, 
504,  506,  38  N.  W.  483,  485,  asserting  State's  power  to  exact  agreement 
that  insurance  company  will  not  contract  to  stifle  competition. 
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Taxation  of  foreign  corporations.    Note,  96  Am.  Dec.  844. 

Recognition  or  exclusion  of  foreign  corporations.    Npte,  24  L.  B.  A. 
294,  295.   ' 

State  cannot  reqnlre  foreign  corporation  to  Btipnlate  not  to  remoi\re 
causes. 

Approved  in  Southern  Pac.  Co.  v.  Denton,  146  U.  S.  207,  36  L.  Ed. 
945,  13  Sup.  Ct.  46,  Martin  v.  Baltimore  etc.  R.  R.  Co.,  151  U.  S.  684, 
88  L.  Ed.  315, 14  Sup.  Ct.  637,  Barrow  Steamship  Co.  v.  Kane,  170  U.  S. 
Ill,  42  L.  Ed.  968,  18  Sup.  Ct.  630,  Chicago  etc.  Ry.  v.  Becker,  32  Fed. 
853,  Markwood  v.  Southern  Ry.  Co.,  66  Fed.  826,  Hollingsworth  v. 
Southern  Ry.,  86  Fed.  365,  Commonwealth  v.  East  Tennessee  Coal  Co., 
97  Ky.  244,  30  S.  W.  610,  and  Texas  etc.  Mtg.  Co.  v.  Worsham,  76  Tex. 
658, 13  S.  W.  385,  all  following  rule;  David  Lupton's  Sons  Co.  v.  Auto- 
mobile Club,  226  U.  S.  600,  Ann.  Gas.  1914A,  699,  56  L.  Ed.  1182,  32 
Sup.  Ct.  711,  holding  corporation  not  complying  with  statutes  of  New 
York,  where  contract  was  made,  could  maintain  action  on  contract  in 
Federal  court;  Cable  v.  United  States  Life  Ins.  Co.,  191  U.  S.  306,  307, 
48  L.  Ed.  19S,  24  Sup.  Ct.  74  (reversing  98  Fed.  767,  39  C.  C.  A.  264), 
upholding  Federal  jurisdiction  of  suit  to  cancel  insurance  policy  where 
diverse  citizenship  exists,  notwithstanding  commencement  of  State  suit 
on  policy  by  defendant,  where  bill  alleges,  fraud  in  procurement  of 
policy,  and  that  if  insurer  removes  suit  to  Federal  court  it  will  forfeit 
its  license  to  do  business  in  State;  Western  Union  Tel.  Co.  v.  Frear, 
216  Fed.  202,  203,  204,  205,  Wisconsin  statute  requiring  foreign  cor- 
poration to  stipulate  not  to  remove  suits  to  Federal  court  as  condition 
of  transacting  business  within  State  is  void;  Chicago  etc.  Ry.  Co.  v. 
Swanger,  167  Fed.  792,  Missouri  statute  providing  for  cancellation  of 
license  of  foreign  railroad  corporation  to  do  business  within  State  in 
case  it  removes  action  against  it  to  Federal  court  is  invalid;  Butler 
,  Bros  Shoe  Co.  v.  United  States  Rubber  Co.,  166  Fed.  16,  16,  84  C.  C.  A. 
167,  Colorado  statute  forbidding  foreign  corporation  engaged  in  inter- 
state commerce  to  maintain  and  defend  suits  in  Federal  courts  is  in- 
valid; Chicago  etc.  Ry.  Co.  v.  Ludwig,  166  Fed.  160,  foreign  railroad 
corporation,  complying  with  Arkansas  act  of  1889,  became  in  effect  do- 
mestic corporation  and  could  not  be  prohibited  from  removing  suit  to 
Federal  court  without  inpairment  of  contract,  where  no  such  restric- 
tion was  placed  upon  domestic  corporations;  Venner  v.  Great  Northern 
Ry.  Co.,  163  Fed.  412,  stockholder's  suit  in  equity,  founded  on  rights 
corporation  may  assert,  cannot  be  maintained  in  Federal  court,  unless 
stockholder  was  owner  of  shares  at  time  of  transaction  complained  of, 
or  they  have  since  devolved  upon  him  by  operation  of  law,  although 
cause  was  removed  from  State  court,  where  such  fact  was  not  essen- 
tial; Case  V.  Smith,   Lineaweaver  &   Co.,  152   Fed.  733,  where  action 
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agamst  foreign  corporation  has  been  removed  from  State  to  Federal 
court,  question  of  validity  of  service  of  summons  is  to  be  determined 
according  to  rules  and  practice  of  Federal  court,  not  by  law  of  State; 
Shawnee  Fire  Ins.  Co.  v.  National  Surety  Co.,  94  Kan.  308,  146  Pac. 
414,  action  brought  in  State  court  against  foreign  surety  company  may 
be  removed  to  Federal  court  if  case  is  removable,  although  company 
may  have  filed  written  consent  that  actions  against  it  might  be  brought 
in  county  where  cause  of  action  arose,  or  in  which  plaintiff  resides; 
State  V.  Louisville  etc.  R.  Co.,  97  Miss.  47,  Aim.  Gas.  19120,  1150,  51 
South.  922,  Mississippi  statute  providing  that  foreign  railroad  corpora- 
tion shall  forfeit  right  to  engage  in  intrastate  commerce  on  removing 
action  against  it  to  Federal  court  is  valid;  Debnam  v.  Southern  etc. 
Tel.  Co.,  126  N.  C.  841,  36  S.  E.  272,  holding  acts  1899,  c.  62,  made 
foreign  corporations  domestic  and  did  not  merely  license  them,  and  so 
prohibited  them  from  removing  suits  to  Federal  courts;  Pearson  v. 
Anderburg,  28  Utah,  500,  80  Pac.  309,  members  of  voluntary  society 
cannot  contract  to  seek  remedy  for  enforcement  of  legal  rights  on  ac- 
count of  membership  in  tribunals  of  society  only;  dissenting  opinion 
in  Security  etc.  Ins.  Co.  v.  Prewitt,  202  U.  S.  260,  262,  263,  264,  265, 
266,  267,  268,  269,  60  L.  Ed.  1019,  1020,  1021,  1022,  1023,  26  Sup.  Ct. 
619,  and  Prewitt  v.  Security  etc.  Ins.  Co.,  119  Ky.  339,  344,  345,  84 
S.  W.  529,  530,  531,  majority  upholding  State  statute  providing  that 
foreign  corporation  removing  suit  shall  forfeit  license  to  do  business 
in  State;  Goldey  v.  Morning  News,  156  U.  S.  523,  39  L.  Ed.  519,  15 
Sup.  Ct.  561,  holding  appearance  of  foreign  corporation  to  petition  for 
removal  does  not  waive  jurisdiction;  Hupfeld  v.  Automaton  Piano  Co., 
66  Fed.  789,  State  cannot  interfere  with  Federal  jurisdiction  in  patent 
cases ;  Bigelow  v.  Nickerson,  70  Fed.  121,  SO  L.  R.  A.  341,  17  C.  C.  A.  1, 
cannot  exclude  Federal  admiralty  jurisdiction;  Reimers  v.  Seatco  Mfg. 
Co.,  70  Fed.  575,  SO  L.  B.  A.  866,  17  C.  C.  A.  228,  cannot  subject  for- 
eign corporation  to  its  garnishment  process;  Mecke  v.  Valley  etc.  Min- 
eral Co.,  89  Fed.  115,  and  Koshland  v.  National  Ins.  Co.,  31  Or.  220, 
49  Pac.  849,  arguendo. 

Distinguished  in  Security  etc.  Ins.  Co.  v.  Prewitt,  202  U.  S.  252,  256, 
256,  50  L.  Ed.  1016,  1017,  1018,  26  Sup.  Ct.  619,  affirming  Prewitt  ▼. 
Security  etc.  Ins.  Co.,  119  Ky.  330,  332,  333,  83  S,  W.  613,  614,  and  up- 
holding State  statute  providing  that  foreign  corporation  removing  suit 
shall  forfeit  license  to  do  business  in  State ;  Sioux  Remedy  Co.  v.  Cope, 
28  S.  D.  410,  133  N.  W.  688,  holding  statute  prohibiting  foreign  cor- 
poration, not  complying  with  law,  from  suing  in  State  courts  was  valid 
as  to  foreign  corporation  suing  on  valid  interstate  commerce  contracts. 
Validity  of  statute  providing  that  foreign  corporation  shall  not 

remove  action  brought  against  it  into  Federal  court.    Note,  6 

Ann.  Gas.  325. 
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Jurisdiction  of  foreign  corporations.    Note,  85  ASL  St.  Bep.  920, 

921. 
Revocation  of  foreign  corporation's  license  for  removing  action  to 

Federal  court.    Notes,  L.  B.  A.  1915F,  1189;  1  L.  B.  A.  (N.  8.) 

1020. 

Taxation  of  corporate  franchises.    Note,  57  L.  B.  A.  84. 

Miscellaneous.  Cited  in  Lyman  v.  Iowa  Telephone  Co.,  123  Iowa, 
595,  99  N.  W.  207,  as  to  invalidity  of  statute  taxing  telephone  com- 
panies. 

121  V.  S.  201-216,  30  !•.  Ed.  »82,  7  6np.  Ot  940,  McOONIHAY  T.  WBIOHT. 

What  Is  "adequate  remedy  at  law,**  detemilning  Federal  equity  Juzls- 
dictlon,  stated. 

Approved  in  Smith  v.  Reeves,  178  U.  S.  444,  44  L.  Ed.  1144,  20  Sup. 
Ct.  922,  holding  consent  T>f  State  to  be  sued,  which  is  given  by  Cal.  Pol. 
Code,  §  3669,  providing  that  State  treasurer  may  demand  trial  in  Su- 
X)erior  Court  of  Sacramento  county,  does  not  authorize  action  in  Federal 
court;  Ehrlich  v.  Willenski,  138  Fed.  426,  where  plaintiff  contracted 
with  labor  union  to  furnish  him  union  label,  he.  could  not  sue  four  mem- 
bers of  union  individually  and  for  themselves  and  other  members  of 
union  for  breach  of  contract;  Rochester  German  Ins.  Co.  v.  Schmidt, 
126  Fed.  1002,.  holding  where  several  insurers  if  liable  were  only  liable 
pro  rata,  and  several  State  suits  had  been  brought  against  them  to 
which  same  defenses  were  interposed  and  some  were  removed.  Federal 
courts  could  enjoin  suits  in  both  Federal  and  State  courts  by  bill  in 
equity  to  determine  and  adjust  liabilities;  Twin  City  Power  Co,  v. 
Barrett,  126  Fed.  307,  61  C.  C.  A.  288  (affirming  118  Fed.  865),  uphold- 
ing jurisdiction  of  suit  for  appointment  of  receiver  to  complete  pur- 
chase of  options  which  were  about  to  expire;  National  Surety  Co.  v. 
State  Bank,  120  Fed.  603,  61  L.  R.  A.  394,  56  C.  C.  A.  667,  holding  Fed- 
eral equity  court  may  enjoin  plaintiff  in  unconscionable  State  judgment 
from  using  it  to  extort  money  from  defendant;  Peck  v.  Ayers  etc.  Tie 
Co.,  116  Fed.  275,  53  C.  C.  A.  551,  holding  possession  by  complainant 
not  essential  to  maintenance  of  suit  in  equity  to  restrain  waste  by  cut- 
ting •  and  removal  of  timber,  and  incidentally  for  an  accounting  for 
waste  already  committed;  Green  v.  Turner,  98  Fed.  759,  holding  juris- 
diction of  Federal  equity  court  in  action  to  quiet  title  by  resident  of 
State  where  land  is  situate,  against  residents  of  other  States  on  whom 
personal  service  could  not  be  had  in  such  State,  not  defeated  merely 
because  action  for  possession  could  be  maintained  against  tenants  in 
possession;  Hall  &  Farley  v.  Alabama  Terminal  etc.  Co.,  173  Ala.  403, 
56  South,  238,  inadequacy  of  legal  remedy,  and  not  fraud  vel  non,  is 
better  test  of  equity  jurisdiction  to  subject  indebtedness  of  stockholders 
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on  unpaid  subscriptions  to  payment  of  judgment  against  insolvent 
corporation  after  return  of  "No  property  found";  Hartford  etc.  Ins. 
Co.  V.  Bonner  Mercantile  Co.,  44  Fed.  155, 11  L.  B.  A.  627,  and  Missouri 
etc.  Ry.  Co.  v.  Elliott,  56  Fed.  775,  Federal  court  may  vacate  awards: 
Provisional  Municipality  v.  Lehman,  57  Fed.  331,  6  C.  C.  A.  349,  Federal 
equity  jurisdiction  not  affected  by  State  law  giving  remedy  by  manda- 
taus;  North  British  etc.  Ins.  Co.  v.  Lathrop,  70  Fed.  433, 17  C.  C.  A.  175, 
asserting  jurisdiction  to  enjoin  enforcement  of  award;  Harding  v. 
Guice,  80  Fed.  163,  and  Elk  Fork  etc.  Gas.  Co.  v.  Jennings,  84  Fed.  845, 
both  to  remove  cloud  from  title ;  Pokegama  etc^  Lumber  Co.  v.  Klamath 
etc.  Imp  Co.,  96  Fed.  56,  equitable  rights  not  cognizable  in  ejectment  suit 
in  Federal  court;  Deck  v.  Whitman,  96  Fed.  875,  Federal  court  not 
bound  by  State  practice  in  foreclosure  suit;  dissenting  opinion  in  Vir- 
ginia etc.  Steel  &  Iron  Co.  v.  Harris,  151  Fed.  431,  432,  80  C.  C.  A.  658, 
majority  holding  that  power  conferred  on  judges  by  North  Carolina 
<]!ode  to  set  aside  judgment  after  term  and  within  one  year  for  mistake, 
inadvertence,  surprise  or  excusable  neglect,  may  be  exercised  by  Federal 
court  sitting  in  State  in  action  of  ejectment. 

State  practice  acts  cannot  control  Federal  equity  Jurisdiction  and  prac- 
ticei 

•  Approved  in  Newberry  v.  Wilkinson,  199  Fed.  678,  118  C.  C.  A.  Ill, 
Federal  equity  jurisdiction  extends  to  administration  of  estates  of  de- 
ceased persons,  as  between  citizens  of  different  States,  but  courts  will 
be  governed  by  rules  and  regulations  of  States  in  which  they  are  located ; 
Western  Union  Tel.  Co.  v.  Trapp,  186  Fed.  121,  108  C.  C.  A.  226,  Fed- 
eral jurisdiction  to  enjoin  collection  of  illegal  taxes  was  not  ousted  by 
State  statute  prohibiting  injunction  in  such  case;  Borden's  Condensed 
Milk  Co.  V.  Baker,  177  Fed.  911, 101  C.  C.  A.  186,  since  writ  of  certiorari 
will  not  issue  out  of  Federal  court  except  in  aid  of  such  court's  juris- 
diction, and  is  not  available  to  review  alleged  invalid  municipal  Ordi- 
nance, fact  that  such  writ  was  available  under  State  practice  did  not 
afford  complainant  adequate  remedy  at  law  precluding  suit  in  Federal 
court  to  restrain  enforcement  of  ordinance;  Mississippi  Mills  v.  Cohn, 
150  U.  S.  205,  37  L.  Ed.  1053,  14  Sup.  Ct.  76,  in  creditor'  suit  to  subject 
debtor's  property;  Smyth  v.  Ames,  169  U.  S.  516,  42  L.  Ed.  838,  18 
Sup.  Ct.  422,  in  suit  to  enjoin  enforcement  of  unconstitutional  law; 
Pittsburgh  etc.  R.  Co.  v.  Keokuk  etc.  Bridge  Co.,  68  Fed.  21,  156  C.  C.  A. 
184,  suit  for  specific  performance  and  accounting;  Taylor  v.  Louisville 
etc.  R.  Co.,  88  Fed.  359,  31  C.  C.  A.  537,  suit  to  enjoin  collection  of 
illegal  taxes;  Alger  v.  Anderson,  92  Fed.  699,  700,  in  suit  by  vendee 
against  vendor  for  rescission ;  Smythe  v.  Henry,  41  Fed.  715,  in  suit  to 
quiet  title. 
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Distinguished  in  Union  Pac.  R.  Co.  v.  Board  of  Commrs.  of  Weld 
County,  222  Fed.  653,  138  C.  C.  A.  175,  where  State  statute  gives  new 
bright  enforceable  in  action  at  law,  available  in  Federal  or  State  court, 
such  remedy  may  supersede  equitable  remedy  in  cases  where  Federal 
court  has  jurisdiction. 

Adoption  by  Federal  courts  of  remedies  created  by  State  statutes. 
Note,  18  L.  B.  A.  269. 

Reversion  of  land  taken  under  power  of  eminent  domain  when 
public  use  ceases.    Note,  19  Ann.  Gas.  157. 

121   TT.    8.    215-230,    30    L.    Ed.    936,   7    8np.    Ot.    961,    FBAKOKLTN   ▼. 
8FBAGX7E. 

Partnenr  liens  on  firm  property  cease  upon  Incorporation. 
Approved  in  Warner  v.  Grafton  Woodworking  Co.,  210  Fed.  16,  126 
C.  C.  A.  592,  transfer  of  property  of  one  partnership  to  another  part- 
tiership  was  valid,  and  property  is  subject  to  debtk  of  second  partner- 
ship, now  bankrupt,  as  against  trustees  in  bankruptcy  of  first  partner- 
ship, where  it  does  not  appear  that  first  partnership  was  insolvent  at 
time  of  transfer;  Thorpe  v.  Pennock  Mercantile  Co.,  99  Minn.  31,  9 
Ann.  Gas.  229,  108  N.  W.  943,  although  property  of  partnership  was 
transferred  to  corporation  without  compliance  with  law,  corporation 
creditors  are  entitled  to  full  claims  before  partnership  creditors  are 
entitled  to  participate  in  fund;  Gas  &  Fuel  Co,  v.  Capital  City  Dairy 
Co.,  60  Ohio  St.  106,  63  N.  E.  712,  corporation  purchasing  acquires  right 
to  sue  in  claim  for  damages;  Sayers  v.  Texas  etc.  Mtg.  Co.,  78  Tex. 
247, 14  S.  W.  679,  conveyance  by  firm  to  corporation  not  per  se  fraudu- 
lent as  lacking  consideration;  Coggswell  etc.  Co.  v. Coggswell  (N.  J. Eq.), 
40  Atl.  216,  arguendo. 

'    Distinguished  in  Anglo-American  Land  etc.  Co.  v.  Lombard,  132  Fed. 
747,  748,  68  C.  C.  A.  89,  arguendo. 

'        Rights  and  position  of  third  parties  in  firm  realty.   Note,  28  L.  B.  A. 
163. 

Assumption  of  debts  on  dissolution  of  partnership.   Note,  9  L.  B.  A. 
(N.  S.)  103. 

Dissolution  of  partnership  by  formation  of  corporation.    Note,  31 
L.  B.  A.  (N.  S.)  472.  "     ^ 

121  TT.  S.  230-247,  30  L.  Ed.  888,  7  Sap.  Ot.  867,  FABOO  v.  MICHIGAN. 

Including  legitimate  subjects  in  statute  will  not  cure  repugnancy  to 
commerce  clause  of  Constitution. 

•    Approved  in  Fulgham  v.  Midland  Valley  R.  Co.,  167  Fed.  662,  Federal 
railroad  Employers'  Liability  Act  supersedes  all  State  statutes  r^^at- 
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ing  relations  of  employers  and  employees  in  interstate  commerce;  People 
V.  McNulty,  3  Cal.  Unrep.  472,  28  Pac.  828,  holding  entire  act,  extending 
time  of  imprisonment  of  persons  convicted  of  murder,  invalid  as  ex  post 
facto,  where  new  punishment  was  intended  to  apply  to  all  cases  of 
murder,  past  as  well  as  future. 

State  cannot  tax  business  wblch  is  Itself  Interstate  commerce. 

Approved  in  Atlantic  &  Pacific  TeL  Co.  v.  Philadelphia,  190  U.  S. 
162,  47  K  Ed.  999,  23  Sup.  Ct.  818,  holding  telegraph  company  though 
'engaged  in  interstate  commerce  may  be  compelled  by  municipality  to 
pay  reasonable  license  fee  for  enforcement  of  local  supervision  of  its 
poles  and  wires;  Haskell  v.  Coroham,  187  Fed.  409,  109  C.  C.  A.  235, 
statute  of  Oklahoma  preventing  interstate  commerce  in  natural  gas 
by  preventing  use  of  pipe-lines  across  highways  of  State  to  transport 
feuch  gas  out  of  State  is  void;  Postal  Telegraph-Cable  Co.  v.  Mayor  etc. 
of  City  of  Cordele,  139  Ga.  132,  Aim.  Gas.  1914A,  984,  76  S.  E.  747,  ordi- 
nance levying  tax  of  one  hundred  dollars  on  every  telegraph  company 
doing  business  within  city,  or  in  lieu  thereof  two  dollars  for  each  pole 
within  city  limits,  which  tax  affects  intrastate  and  interstate  commerce, 
is  void  as  to  company  doing  interstate  business ;  In  re  Appeal  of  Union 
Tank  line  Co.,  204  111.  350,  68  N.  E.  505,  holding  cars  of  foreign  corpo- 
ration (not  railroad)  having  its  principal  office  in  another  State,  which 
are  merely  in  transit  for  purpose  of  bringing  goods  into  or  through  this 
"State,  cannot  be  taxed  here;  McCall  v.  California,  136  U.  S.  110,  34 
L.  Ed.  893,  10  Sup.  Ct.  883,  license  tax  imposed  on  agent  of  interstate 
railroad  is  void;  Ex  parte  Stockton,  33  Fed.  99,  and  State  v.  Rankin, 
11  S.  D.  149,  76  N,  W.  301,  denying  validity  to  tax  on  drummers  selling 
by  sample  for  houses  outside  of  State;  Coit  &  Co.  v.  Sutton,  102  Mich. 
327,  25  L,  R.  A.  820,  60  N.  W.  691,  State  cannot  require  foreign  corpo- 
ration, selling  by  itinerant  agent,  to  pay  franchise  fee ;  State  v.  Chicago 
etc.  Ry.,  40  Minn.  268,  12  Am.  St.  Rep.  731,  S  L.  R.  A.  289,  41  N.  W. 
1047,  cannot  regelate  interstate  rates;  State  v.  Stephens,  146  Mo.  681, 
682,  69  Am.  St.  Rep.  636,  637,  48  S.  W.  934,  cars  of  packing  company 
in  transitu  not  taxable  by  State;  dissenting  opinion  in  Western  Union 
TeL  Co.  V.  Fremont,  39  Neb.  714,  26  L.  R.  A.  705,  58  N.  W.  422,  majority 
holding  interstate  telegraph  companies  liable  to  occupation  tax. 

Distinguished  in  Attorney  General  v.  Western  Union  Tel.  Co.,  33  Fed. 
131,  holding  State  may  tax  franchise  of  telegraph  company;  Solan  v. 
Chicago  etc.  Ry.  Co.,  95  Iowa,  263,  58  Am.  St.  Rep.  433,  28  L.  R.  A.  720, 
63  N.  W.  693,  State  law,  prohibiting  contracts  exempting  from  liability 
for  negligence,  applies  to  interstate  shipments;  Postal  etc.  Cable  Go. 
v.  Adams,  71  Miss.  563,  42  Am.  St.  Rep.  480,  14  South.  38,  interstate 
telegraph  companies  liable  to  privilege  tax;  Waterbury  v.  Newton,  50 
N.  J.  L.  540,  14  Atl.  607,  act  prohibiting  sale  of  colored  oleomaigarino 
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applies  to  imported  article ;  LumberVille  Bridge  Co.  v.  Board  of  Assess- 
ors, 55  N.  J.  L.  535,  25  L.  R.  A.  137,  26  Atl.  713,  corporations  engaged 
in  interstate  commerce  liable  to  payment  of  general  license  tax. 

State  law  taxing  interstate  railway's  gross  receipts  is  void. 
'  Approved  in  Cumberland  &  Pa.  R.  R.  Co.  v.  State,  92  Md.  685,  687, 
^89,  48  Atl.  508,  509,  upholding  Acts  1890,  c.  559,  and  1896,  c.  120, 
levying  tax  gross  receipts  of  railroads  doing  business  in  State  and  pro- 
viding for  proportional  deduction  where  road  does  interstate  business; 
Northern  Pac.  R.  R.  Co.  v.  Raymond,  5  Dak.  369,  1  L.  R.  A.  735,  40 
N.  W.  542,  People  v.  Wemple,  138  N.  Y.  6,  14,  19  L.  R.  A.  696,  699,  33 
N.  E.  721,  724,  Northern  etc.  R.  R.  Co.  v.  Barnes,  2  N.  D.  351,  51  N.  W. 
397  (but  see  dissenting  opinion  in  2  N.  D.  379,  380,  382,  51  N.  W.  408, 
409),  and  Vermont  etc.  R.  R.Co.  v.  Central  etc.  R.  R.  Co.,  63  Vt.  19, 
20,  10  L.  R.  A.  564,  21  Atl.  266,  all  following  rule ;  Philadelphia  Steam- 
ship Co.  V.  Pennsylvania,  122  U.  S.  346,  30  L.  Ed.  1205,  7  Sup.  Ct.  1125, 
holding  State  cannot  tax  gross  receipts  of  steamship  company;  Western 
Union  Tel.  Co.  v.  Alabama,  132  U.  S.  473,  33  L.  Ed.  409,  10  Sup.  Ct. 
162,  cannot  tax  gross  receipts  of  telegraph  company;  Pollock  v.  Farm- 
ers' etc.  Trust  Co.,  157  U.  S.  592,  39  L.  Ed.  823,  15  Sup.  Ct.  693,  Mc- 
Henry  v.  Alford,  168  U.  S.  670,  42  L.  Ed.  621,  18  Sup.  Ct.  250,  and 
dissenting  opinion  in  State  v.  Chicago  etc.  Ry.  Cos.,  128  Wis.  550,  108 
N.  W.  626,  all  arguendo. 

Distinguished  in  United  States  v.  State  of  Minnesota,  223  U.  S.  343,  56 
L.  Ed.  464,  32  Sup.  Ct.  211,  Minnesota  statutes  of  1905,  taxing  express 
companies  on  property  employed  within  State  six  per  cent  of  gross  re- 
ceipts, in  lieu  of  all  other  taxes,  is  valid;  State  v.  Illinois  Cent.  R.  Co., 
246  111.  213,  217,  92  N.  E.  827,  828,  charter  requiring  railroad  to  pay 
amount  equal  to  seven  per  cent  of  gross  receipts,  including  receipts  from 
interstate  commerce  lines,  in  lieu  of  taxes,  was  merely  method  for  fixing 
equivalent  to  tax  on  property,  and  was  not  invalid  as  tax  on  interstate 
commerce;  Pullman's  Palace  Car  Co.  v.  Pennsylvania,  141  U.  S,  25,  35 
L.  Ed.  617, 11  Sup.  Ct.  879,  tax  on  sleeping-car  company,  based  on  num- 
ber of  cars  used  in  State  is  valid;  State  v.  Adams  Express  Co.,  144  Ind. 
553,  42  N.  E.  484,  State  tax  on  express  companies  may  be  based  on  pro- 
portion of  road  in  State;  Southern  etc.  Loan  Assn.  v.  Norman,  98  Ky. 
300,  56  Am.  St.  Rep.  370,  31  L.  R.  A.  42,  32  S.  W.  953,  tax  on  gross 
receipts  of  foreign  building  association  not  on  commerce. 

Constitutionality  of  State  regulations  of  interstate  commerce.   Note, 
27  Am.  St.  Rep.  549. 

Corporate  taxation  and  the  commerce  clause.     Note,  60  L.  R.  A. 
671,  672,  673. 

Taxation  of  corporate  franchises.    Note,  57  L.  R.  A.  59,  62,  63,  64, 
80. 
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121  V.  a  248-250,  30  L.  Ed.  914,  7  Sap.  Ot.  881,  COVrNGTON  STOCK- 
YABDS  00.  V.  KEITH. 

Supersedeas  to  entire  decree  will  be  refused  where  supersedeas  granted 
below  was  only  to  part. 

Approved  in  Title  Guaranty  etc.  Co.  v.  United  States,  222  U.  S.  402, 
56  L.  Ed.  248,  32  Sup.  Ct.  168,  vacating  supersedeas  where  writ  of  error 
was  allowed  six  months  after  entry  of  judgment,  as  section  1007,  Rev. 
Stats.,  makes  allowance  of  writ  of  error  within  sixty  days  after  date 
of  judgment  essential  prerequisite  to  granting  of  supersedeas. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal 
Supreme  Court  for  review.    Note,  66  L.  B.  A.  867. 

121  V.  B.  251-252,  30  L.  Ed.  915,  7  Bnp.  Ot.  006,  PENN  ▼.  0ALH0X7K. 

Bank  loaning  money  to  embarrassed  corporation,  which  pays  mortgage 
interest,  therewith  acquires  no  right  in  mortgage. 

Approved  in  Whelan  v.  Enterprise  Transp.  Co.,  175  Fed.  213,  in  dis- 
tribution of  assets  of  insolvent  steamship  company,  claims  of  connecting 
transportation  companies  for  traffic  balances  due  are  not  entitled  to 
priority  over  claims  of  other  unsecured  creditors,  in  absence  of  agree- 
ment creating  trust  relation;  Fordyce  v.  Omaha  etc.  R.  R.  Co.,  145  Fed. 
559,  where  several  railroads  operated  as  single  system,  charges  by  one 
against  other  for  locomotive  rentals  and  expenses  of  joint  offices  are  not 
pi*ef  erred  over  prior  mortgage  given  by  company  charged ;  Illinois  Trust 
etc.  Bank  v.  Doud,  105  Fed.  133,  145,  52  L.  B.  A.  481,  44  C.  C.  A.  389, 
holding  claim  of  creditor  for  money  loaned  to  pay  interest  on  prior 
mortgage  debt  is  inferior  to  lien  of  prior  mortgage  and  cannot  be  pre- 
ferred in  administration  of  mortgaged  property  under  foreclosure  re- 
ceivership; First  Nat.  Bank  v.  Ewing,  103  Fed.  186,  43  C.  C.  A-  150, 
holding  contractor  who  furnished  labor  and  materials  for  original  con- 
'struction  of  railroad  prior  to  time  it  passed  into  hands  of  receiver  not 
entitled  to  prior  lien  over  prior  mortgages;  Morgan's  Louisiana  etc. 
S.  S.  Co.  V.  Texas  etc.  Ry.  Co.,  137  U.  S.  199,  84  L.  Ed.  635,  11  Sup.  Ct. 
70,  Farmers'  etc.  Trust  Co.  v.  Northern  etc.  R.  Co.,  68  Fed.  38,  and 
Farmers'  etc.  Trust  Co.  v.  Bankers'  etc.  Tel.  Co.,  148  N.  Y.  324,  51  Am. 
St.  Eep.  698,  81  L.  E.  A.  406,  42  N.  E.  709,  all  following  rule ;  St.  Louis 
Trust  Co.  V.  Riley,  70  Fed.  35,  80  L.  R.  A.  458,  16  C.  C.  A.  610,  claim 
for  injuries  not  entitled  to  priority;  Continental  Trust  Co.  v.  Toledo  etc. 
R.  Co.,  93  Fed.  532,  party  furnishing  money  to  buy  locomotives  needed 
•not  entitled  to  priority;  Farmers'  etc.  Trust  Co.  v.  Fidelity  etc.  Trust 
Co.  (Tex.  Civ.  App.),  41  S.  W.  115,  payment  of  interest  on  second  mort- 
gages not  diversion  of  funds  by  receiver. 

Priority  of  claims  against  property  in  receiver's  hands  over  re- 
corded liens.    Note,  2  L.  R.  A.  (N.  S.)  1028. 
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121  TT.  a  253-254,  30  I..  Ed.  914,  7  8np.  Ct.  873,  MENABD  ▼.  OOQOAN. 

Averment  of  residence  alone  is  insufflclent  where  JuriBdiction  depends 
on  dtizenslilp. 

Approved  in  Sanbo  v.  Union  Pac.  Coal  Co.,  140  Fed.  714,  72  C.  C.  A. 
24,  following  mle;  McEldowney  v.  Card,  193  Fed.  482,  allegation  that 
Iplaintiff  is  resident  of  one  State  and  defendants  are  citizens  of  another 
is  not  sufficient  allegation  of  diversity  of  citizenship  to  confer  jurisdic- 
tion on  Federal  court;  Taylor  v.  Weir,  171  Fed.  640,  96  C.  C.  A.  438, 
'diversity  of  citizenship  to  sustain  jurisdiction  of  Federal  court  must  be 
tinequivocally  averred  in  pleadings  of  party  invoking  jurisdiction,  or 
Inust  affirmatively  appear  elsewhere  in  record;  Koike  v.  Atchison  etc. 
Ry.  Co.,  157  Fed.  624,  allegation  in  complaint  that  plaintiff  is  '*bona 
lide  resident''  of  certain  State  is  not  averment  of  citizenship  and  is  not 
Sufficient  to  give  Federal  court  jurisdiction;  Littell  v.  Erie  R.  Co.,  105 
Fed.  539,  holding  allegation  in  complaint  that  plaintiff  is  citizen  of 
TJnited  States  and  an  actual  resident  of  State  named  is  sufficient  allega- 
tion of  his  citizenship  in  such  State  for  jurisdictional  purposes ;  Ander- 
son v.  Watts,  138  U.  S.  702,  84  L.  Ed.  1081,  11  Sup.  Ct.  451,  Timmons 
V.  Elyton  Land  Co.,  139  U.  S.  379,  35  L.  Ed.  195,  11  Sup.  Ct.  586,  Wolfe 
V.  Hartford  etc.  Ins.  Co.,  148  U.  S.  389,  37  L.  Ed.  493,  13  Sup.  Ct.  603, 
"Southwestern  etc.  Telephone  Co.  v.  Robinson,  48  Fed.  769, 1  C.  C.  A.  91, 
and  Tug  River  etc.  Salt  Co.  v.  Brigel,  67  Fed.  627,  14  C.  C.  A.  577,  all 
following  rule ;  Metcalf  v.  Watertown,  128  U.  S.  590,  32  L.  Ed.  544,  9 
Sup.  Ct.  173,  assignee  of  judgment  cannot  sue  unless  record  shows  as- 
signor could ;  Chaptnan  v.  Barney,  129  U.  S.  682,  32  L.  Ed.  801,  9  Sup. 
Ct.  428,  record  must  show  company  to  be  corporation  organized  under 
laws  of  State;  Denny  v.  Pironi,  141  U.  S.  124,  36  L.  Ed.  668, 11  Sup.  Ct. 
967,  averment  of  place  of  business  is  insufficient;  Simon  v.  House,  46 
Fed.  318,  jurisdictional  amount  must  appear  on  record;  St.  Louis  etc. 
Ry.  Co,  V.  Newcom,  56  Fed.  953,  6  C.  C.  A.  172,  averment  that  defend- 
*int  is  "corporation  operating  railway  in  Arkansas"  insufficient;  Cum- 
mings  V.  Wingo,  31  S.  C.  436,  10  S.  E.  110,  State  law  providing  for 
'security  for  costs  from  nonresidents  does  not  deny  privilege  of  citizen- 
Iship;  Marks  v.  Marks,  75  Fed,  325,  and  Blair  v.  Silver  Peak  Mines,  93 
Fed.  335,  arguendo. 

Beversal  for  want  of  jnrlsdlctlQn  below  sHonld  be  at  complainant's 
costs. 

Approved  in  Betzoldt  v.  American  Ins.  Co.,  47  Fed.  707,  and  Cras- 
well  V.  Belanger,  56  Fed.  530,  531,  6  C.  C.  A.  1,  both  following  rule. 

After  reversal  and  remand,  court  below  may  allow  amendment  to  show 
jurisdiction. 

Approved  in  Metcalf  v.  Watertown,  128  U.  S.  588,  32  L.  Ed.  644,  9 
Sup.  Ct.  174,  Brigel  v.  Tug  River  etc.  Salt  Co.,  73  Fed.  17,  and  Insur- 
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'ance  Co.  of  North  America  v.  Svendsen,  74  Fed.  348,  all  following  rule; 
McEldowney  v.  Card,  193  Fed.  483,  trial  court  may  permit  amendment 
to  pleadings  to  show  diversity  of  citizenship;  Atchison,  T.  &  S.  F.  Ry. 
Co.  V.  Gilliland,  193  Fed.  611,  113  C.  C.  A.  476,  in  action  in  Federal 
court,  where  requisite  diversity  of  citizenship  exists  but  is  not  alleged 
in  complaint,  defect  may  be  cured  after  verdict  by  amendment;  New- 
comb  V.  Burbank,  181  Fed.  336,  104  C.  C.  A.  164,  upon  reversal  for 
failure  to  show  Federal  jurisdiction,  plaintiff  might  be  permitted  to 
amend  in  trial  court;  Grand  Trunk  Western  Ry.  Co.  v.  Reddick,  160  Fed. 
901,  88  C.  C.  A.  80,  where  cause,  properly  tried  on  merits,  is  reversed 
for  failure  to  allege  requisite  diversity  of  citizenship,  appellate  court 
may  remand  with  leave  to  permit  amendment;  Cochran  v.  Pittsburg  etc. 
R.  Co.,  150  Fed.  683,  and  Sanbo  v.  Union  Pac.  Coal  Co.,  146  Fed.  81, 
both  holding  where  complaint  in  Federal  suit  failed  to  allege  plaintiff's 
citizenship,  amendment  to  core  defect  must  allege  required  citizenship 
at  time  action  commenced. 


121  TT.  S.  254,  30  I..  Ed.  914,  7  Snp.  Ct.  874,  UNITED  STATES  T.  FHHil 

Notice  of  writ  of  error,  given  in  open  court,  is  not  equivalent  to  cita- 
tion. 

Approved  in  Loveless  v.  Ransom,  109  Fed.  392,  48  C.  C.  A.  434,  hold- 
ing fact  that  judge  of  trial  court  approved  bond  on  writ  of  error  does 
not  operate  as  writ  of  error. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal 
Supreme  Court  for  review.    Note,  66  L.  B.  A.  844. 

121  XT.  8.  255-264,  30  L.  Ed.  920,  7  Sup.  Ot.  882,  COiiEVELAND.BOIJJNGh 
MILLS  CO.  v.  BHODES. 

Buyer  need  not  receive  any  part  of  specifled  amount  of  goods  delivered 
after  time  stipulated. 

Approved  in  Roehm  v.  Horst,  178  U.  S.  15,  44  L.  Ed.  959,  20  Sup.  Ct. 
785,  holding  unqualified  and  positive  refusal  to  perform  contract  though 
performance  not  due  may  be  treated  as  complete  breach  entitling  in- 
jured party  to  sue  at  once;  Council  Bros.  Co.  v.  H.  Diederichsen  &  Co., 
213  Fed.  741,  130  C.  C.  A.  251,  contract  for  sale  of  flour  to  be 
shipped  by  steamer  sailing  in  February  was  broken  where  flour 
was  delivered  at  wharf  in  February  but  not  fully  loaded  until  March 
3d,  and  steamer  sailed  March  8th;  Malcomson  v.  Reeves  Pulley 
Co.,  167  Fed.  943,  93  C.  C.  A.  339,  under  contract  for  building 
of  motor  engines,  inspection  and  acceptance  at  plant  before  ship- 
ment were  of  essence  of  contract,  and  defendant  cannot  be  held  to 
have  accepted  engines  shipped  without  opportunity  for  inspection 
and  test;  In  re  Millbourne  Mills  Co.,  165  Fed.  Ill,  where  contract  re- 
quired purchaser  to  notify  seller  when  deliveries  were  desired,  failure 
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to  give  notice  anthorized  seller  to  rescind  contract;  Alpena  Portland 
Cement  Co.  v.  Backus,  156  Fed.  948,  84  C.  C.  A.  444,  defendant  was  not 
estopped  to  rescind  contract  because  of  letters  written  after  plaintiff's 
default  requesting  performance,  where  plaintiff  did  not  accede,  but  in- 
sisted on  further  shipments  without  notice,  to  which  defendant  was  en- 
titled; National  Surety  Co.  v.  Long,  125  Fed.  892,  60  C.  C.  A.  623, 
holding  surety  discharged  if  condition  known  to  obligee  upon  which 
surety  agreed  to  be  bound  is  not  complied  with ;  Loudenback  Fertilizer 
Co.  V.  Tennessee  Phosphate  Co.,  121  Fed.  305,  61  L.  R.  A.  402,  58  C.  C.  A. 
220,  holding  contract  by  manufacturing  concern  for  purchase  of  all  of 
certain  material  used  in  its  factory  for  five  years  at  fixed  price  to  be 
shipped  on  orders  as  required  is  entire  and  indivisible;  Rice  v.  Fidelity 
&  Deposit  Co.,  103  Fed.  433,  43  C.  C.  A.  270,  holding  failure  to  comply 
with  promise  in  statement  by  employers  to  obligor  in  bond  of  indemnity 
against  dishonest  acts  of  their  employee  that  they  will  apply  certain 
checks  to  his  action,  which  is  to  be  basis  of  bond  is  fatal  to  action  on 
bond;  Augusta  Factory  v.  Mente  &  Co.,  132  Ga.  611,  64  S.  E.  557,  writ- 
ten contract  between  factory  and  purchaser  of  cloth  providing  in  ex- 
press terms  for  weekly  delivery  of  certain  number  of  yards  of  cloth 
commencing  on  specified  date  was  not  modified  by  printed  matter  of 
letter-head   that   all  agreements   are   contingent  on   strikes;   Gude   & 
Walker  v.  J.  F.  Bailey  Co.,  4  Ga.  App.  229,  61  S.  E.  137,  holding  time 
Was  of  essence  of  contract,  and  it  was  question  for  jury  whether  lumber 
was  delivered  within  time  limited  by/ offer  to  waive  damages  for  breach 
for  nondelivery ;  Bamberger  Bros.  v.  Burrows,  145  Iowa,  452,  124  N.  W. 
337,  order  for  quantity  of  goods  to  be  delivered  at  fixed  time  to  enable 
purchaser  to  start  in  line  of  business  was  entirety,  so  that  shipment 
of  part  was  not  compliance  with  order;  Pacific  Timber  Co.  v.  Iowa 
Windmill  etc.  Co.,  135  Iowa,  312,  112  N.  W.  772,  contract  for  purchase 
of  car  of  lumber  to  be  shipped  two  thousand  miles  to  purchaser  is  en- 
tire, not  severable,  and  purchaser  may  not  accept  part  of  lumber  and 
reject  rest,  though  price  is  per  one  thousand  feet  of  each  dimension; 
Newton  v.  Bayless  Fruit  Co.,  155  Ky.  444,  159  S.  W.  970,  buyer  of  five 
cars  of  oranges  had  no  legal  right  to  terminate  contract  after  receiving 
first  two  cars,  where  oranges  received  were  of  merchantable  quality; 
Enterprise  Mfg.  Co.  v.  Oppenheim,  114  Md.  401,  38  L.  R.  A.  (N.  S.)  548, 
79  Atl.  1011,  where  contract  for  sale  of  cotton  goods  called  for  delivery 
of  ''firsts"  over  period  of  several  months,  delivery  of  "seconds''  in 
first  few  deliveries  warranted  rescission  by  buyer  of  contract  as  to  all 
imdelivered  goods;  Putnam-Hooker  Co.  v.  Hewins,  204  Mass.  431,  90 
N.  E.  985,  where  contract  for  sale  of  cloth  expressly  described  width, 
weave  and  weight,  constituting  warranty,  buyer  could  have  refused  to 
accept  goods  not  conforming  to  description    and   rescinded  contract; 
XIII— 60 
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Fullam  V.  Wright  etc.  Wire  Cloth  Co.,  196  Mass.  478,  82  N.  E.  713, 
contract  of  sale  of  certain  number  of  cords  of  wood  at  certain  price 
per  cord  is  indivisible  contract,  though  delivery  is  by  carloads  and  pay- 
ment is  to  be  made  each  week,  and  where  wood  shipped  is  not  according 
to  contract,  purchaser  may  repudiate  entire  contract;  Denton  v.  Mcln- 
nis,  85  Mo.  App.  556,  holding  delay  of  fourteen  days  in  shipments  being 
unreasonable  delay  under  contract  in  which  time  was  of  essence,  party 
could  repudiate;  Sunshine  Cloak  etc.  Co.  v.  Roquette  Bros.,  30  N.  D. 
150,  152  N.  W.  361,  purchaser  of  goods  to  be  shipped  August  15th  is 
justified  in  refusing  them  where  shipment  is  not  made  until  September 
28th ;  Buskirk  v.  Peck,  57  W.  Va.  267,  50  S.  E.  434,  under  sale  of  timber 
to  be  cut  and  removed  by  vendee  within  specified  time  and  paid  for 
each  month  before  removal,  as  work  progresses,  title  vests  in  purchaser 
as  timber  is  cut  down;  dissenting  opinion  in  Phenix  Ins.  Co.  v.  Guar- 
antee Co.  of  North  America,  115  Fed.  970,  53  C.  C.  A.  360,  majority 
construing  statement  in  application  to  surety  company  for  cashier's 
bond  as  to  rendition  of  statement  of  balances  to  customers;  Gray  v. 
Moore,  37  Fed.  268,  stipulation  in  charter  that  vessel  shall  be  ready  at 
certain  date  is  essential;  Cresswell  etc.  Cattle  Co.  v.  Martindale,  63 
Fed.  88, 11  C.  C,  A.  33,  right  to  reject  is  not  dependent  on  other  party's 
good  faith ;  Alden  v.  Hart,  161  Mass.  580,  37  N.  E.  743,  failure  of  war- 
ranty of  quality  justifies  rejection  of  goods;  Wilkinson  v.  Blount  Mfg. 
Co.,  169  Mass.  380,  47  N.  E.  1022,  waiver  of  one  breach  does  not  waive 
subsequent;  Conway  v.  Fitzgerald,  70  Vt.  106,  39  Atl.  636,  construing 
contract  to  deliver  certain  amount  of  lumber  during  first  year;  dissent- 
ing opinion  in  Orange  Growers'  Assn.  v.  Gorman,  76  Mo.  App.  194, 
majority  holding  acceptance  waives  suit  for  delay;  dissenting  opinion 
in  Gerli  v.  Poidebard  etc.  Mfg.  Co.,  57  N.  J.  L.  440,  30  L.  R.  A.  72,  31 
Atl.  404,  majority  holding  failure  to  deliver  one  installment  gave  no 
right  to  rescind  entirely;  Harrison  v.  Fortlage,  161  U.  S.  63,  40  L.  Ed. 
618,  16  Sup.  Ct.  489,  and  Foss  etc.  Brewing  Co.  v.  Bullock,  69  Fed.  88, 
8  C.  C.  A.  14,  arguendo. 

Distinguished  in  McDonald  v.  Kansas  City  Bolt  etc.  Co.,  149  Fed.  363, 
8  L.  R.  A.  (N.  S.)  1110,  79  C.  C.  A.  298,  immediate  notice  of  refusal  is 
indispensable  to  vendee's  release  from  liability  to  subsequently  perform; 
Barker  etc.  Lumber  Co.  v.  Edward  Hines  Lumber  Co.,  137  Fed.  309, 
'  construing  contract  for  sawing  logs;  Beck  etc.  Lithographing  Co.  v. 
Colorado  Milling  etc.  Co.,  62  Fed.  703,  3  C.  C.  A.  248,  employer  cannot 
repudiate  entire  contract  for  services. 

Acceptance  of  installment  of  goods  purchased  as  precluding  buyer 
from  rejecting  later  installments.    Note,  20  Ann.  Gas.  628. 

'  Where  court's  findings  show  Judgment  erroneous,  appellate  court  AoQld 
reverse  and  direct  judgment. 
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* 

Approved  in  Stanley  v.  Schwalby,  162  U.  S.  282,  40  L.  EcL  969,  16 
Sup.  Ct.  765,  and  Rathbone  v.  Board  of  Commrs.  of  Eaowa  County,  83 
Fed.  132,  27  C.  C.  A-  477,  both  following  rule;  United  States  v.  United 
States  Fidelity  etc.  Co.,  236  U.  S.  528,  59  L.  Ed.  704,  36  Sup.  Ct.  298, 
reversing  judgment  of  Circuit  Court  of  Appeals  discharging  guaranty 
company  from  liability,  where  findings  did  not  support  judgment;  Ruff- 
ner  Bros.  v.  Dutchess  Ins.  Co.,  69  W.  Va.  443,  116  Am.  St.  Rep.  924,  8 
Aim.  Gas.  866,  53  S.  E.  948,  court  on  reversing  judgment  for  plaintiff 
and  setting  aside  verdict  for  insufficiency  of  evidence  and  refusal  of 
trial  court  to  direct  verdict,  will  not  remand  case  for  new  trial,  but 
will  render  judgment  for  defendant. 

Power  of  appellate  court  to  enter  final  judgment  upon  reversing 
civil  cause  for  insufficiency  of  evidence.    Note,  8  Aim.  Oas.  875. 

Measure  of  damages  for  nonperformance  of  contract  for  sale  of 
goods  to  be  delivered  at  different  times.    Note,  23  £.  B.  0.  550. 

121  TT.  8.  264-278,  30  L.  Ed.  967,  7  8np.  Ot.  875,  HINOEIiEY  T.  PITTa- 
BUBaH    ETC.   STEEL  00. 

Buyer  rendering  performance  impossible  is  liable  for  breach  without 
tender. 

Approved  in  In  re  Duquesne  Incandescent  Light  Co.,  176  Fed.  790, 
where  contract  for  sale  of  burners  was  broken  by  buyer's  bankruptcy, 
seller  was  relieved  from  tendering  goods  as  condition  to  claiming  dam- 
ages against  bankrupts'  estate;  Watson,  Preston  &  Co.  v.  Greenwood 
&  Co.,  164  Fed.  296,  where  plaintiffs  contracting  to  sell  certain  stocks 
and  bonds  to  defendants  at  office  of  trust  company  in  Chicago,  assem- 
bled securities  in  bank  three  hundred  miles  away,  and  three  days  before 
time  for  delivery  were  notified  that  defendants  would  be  unable  to 
accept  and  pay  for  same,  plaintiffs  were  not  bound  to  make  tender  in 
Chicago;  Salmon  v.  Helena  Box  Co.,  168  Fed.  303,  304,  86  C.  C.  A.  661, 
under  contract  by  which  plaintiffs  agreed  to  ship  lumber  to  defendants 
as  ordered,  plaintiffs  were  not  bound  to  tender  shipment  until  order 
was  given;  Salmon  v.  Helena  Box  Co.,  147  Fed.  411,  77  C.  C.  A.  686, 
clause  in  lumber  contract  requiring  shipments  to  be  made  according  to 
directions  to  be  given  by  buyers  does  not  render  contract  uncertain; 
Geo.  Delker  Co.  v.  Hess  etc.  Axle  Co.,  138  Fed.  662,  71  C.  C.  A.  97,  con- 
tract for  sale  of  steel  axles  to  be  manufactured  not  uncertain  because 
of  provision  requiring  purchaser  to  specify  size  and  style;  Alderson 
v.  Houston,  164  Cal.  12,  96  Pac.  888,  contract  giving  plaintiff  exclusive 
right  to  sell  certain  lots  owned  by  defendant  within  certain  time  for 
specified  commission  was  entire,  and  act  of  defendant  in  disabling  him- 
self from  complying  with  terms  of  contract  requiring  certificates  of 
clear  title  to  be  given,  amounted  to  wrongful  discharge  of  agents,  en- 
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titling  them  to  sue  for  breach;  Beach  &  Clarridge  Co.  v.  American 
Steam  Gauge  etc.  Mfg.  Co.,  202  Mass.  184,  88  N.  E.  925,  formal  refusal 
to  complete  purchase  of  real  estate  is  breach  of  contract  operating  to 
excuse  other  party  froift  further  performance  or  offer  of  performance; 
Eamshaw  v.  Whittemore,  194  Mass.  193,  80  N.  E.  522,  where  purchaser 
furnished  molds  to  seller  for  bottles  to  bo  manufactured  for  it,  transfer 
of  molds  to  another  manufacturer  after  receiving  notice  of  seller's 
inability  to  perform  contract  did  not  constitute  breach  by  purchaser; 
•  Moran  Bolt  etc.  Mfg.  Co.  v.  St.  Louis  Car.  Co.,  210  Mo.  737,  109  S.  W. 
53,  refusal  of  buyer  to  specify  and  accept  goods  in  conformity  with 
contract  was  breach  thereof;  Las  well  v.  National  Handle  Co.,  147 
Mo.  App.  538,  126  S.  W.  982,  holding  buyer's  repudiation  of  his  obli- 
gation to  accept  D-stem  handles  released  seller  and  he  could  reaver 
as  though  contract  had  been  carried  out;  Bernard  Gloekler  Co.  v.  Carr, 
72  W.  Va.  723,  724,  79  S.  E.  733,  734,  holding  contract  for  sale  of  drug- 
store fixtures  was  mutually  binding  and  defendant  could  not  revoke  it; 
Ward  V.  American  Health  Food  Co.,  119  Wis.  25,  96  N.  W.  392,  where 
defendants  contracted  with  plaintiff  for  railway  car  advertising  for 
twelve  months,  defendants  could  stop  further  performance  by  plaintiff 
and  limit  further  liability  to  damages  for  breach  of  contract;  Evans- 
ville  etc.  R.  R.  Co.  v.  Frank,  3  Ind.  App.  113,  29  N.  E.  424,  railroad 
refusing  to  receive  one  of  series  of  debentures  in  payment  for  freight, 
suable  without  tender  of  others;  Lake  Shore  etc.  Ry.  Co.  v.  Richards, 
152  111.  94,  80  L.  R.  A.  56,  38  N.  E.  782,  and  Stanford  v.  McGill,  6  N.  D. 
567,  38  L.  R.  A,  771,  72  N.  W.  950,  both  arguendo. 

Distinguished  in  Wheeling  Steel  Co.  v.  Evans,  97  Md.  314,  55  Atl.  375, 
holding  where  in  reply  to  .inquiries  plaintiff  offered  to  sell  tack  plate 
at  certain  prices  and  defendant  replied  to  enter  order  and  that  speci- 
fications were  to  follow  but  afterward  refused  to  send  specifications, 
no  complete  contract  made. 

Right  to  rescind  or  abandon  contract  for  other  party's  default. 
Note,  30  L.  R.  A.  66. 

Damages  for  breach  of  contract  to  purchase  goods  to  be  manufactured 
la  difference  between  cost  and  price  stipulated. 

Approved  in  Hadley  Dean  Plate  Glass  Co.  v.  Highland  Glass  Co.,  143 
Fed.  244,  74  C.  C.  A.  462,  Geo.  Delker  Co.  v.  Hess  etc.  Axle  Co.,  138  Fed. 
651,  654,  71  C.  C.  A,  97,  and  Puritan  Coke  Co.  v.  Clark,  204  Pa.  St.  565, 
'  54  Atl.  353,  all  following  rule ;  Guerini  Stone  Co.  v.  Carlin  Construction 
Co.,  240  .U.  S.  280,  60  L.  Ed.  643,  36  Sup.  Ct.  307,  holding  profits  which 
subcontractor  probably  would  have  gained  if  contract  had  been  pro- 
ceeded with  in  ordinary  way  should  not  have  been  excluded  from  jury 
in  action  against  general  contractor  for  breach  of  contract,  where  there 


949  HINCKLEY  v.  PITTSBURGH  ETC.  CO.    121 U.  S.  264r-278 

was  testimony  as  to  probable  cost  to  subcontractor  of  furnishing  ma- 
terials and  doing  work;  St.  Louis  etc.  Provision  Co.  v.  Maryland  Casu- 
alty Co.,  201  U.  S.  181,  50  L.  Ed.  716,  26  Sup.  Ct.  400,  amount  paid  by 
employer  in  settlement  of  suits  founded  on  employee's  negligence  is 
recoverable  from  insurer  against  loss  who  refused  to  defend  suits,  though 
policy  provided  against  compromise  without  written  consent  of  insurer; 
Roehm  v.  Horst,  178  U.  S.  21,  44  L.  Ed.  961,  20  Sup.  Ct.  788,  holding 
damages  for  breach  of  contract  by  renunciation  thereof  before  perform- 
ance due  are  loss  sustained  by  continued  breach  down  to  time  of  com- 
plete performance,  less  abatement  by  reason  of  circumstances  of  which 
he  ought  to  have  availed  himself;  Yates  v.  Whyel  Coke  Co.,  221  Fed.. 
607,  137  C.  C.  A.  327,  in  seller's  action  for  damages  for  breach  of  con- 
tract, seller  could  recover  difference  between  cost  of  production  and 
selling  price  of  coke  which  it  could  have  produced,  had  buyer  not  refused 
to  receive  it ;  Stafford  Co.  v.  Alta  Vista  Cotton  Mills,  218  Fed.  762,  134 
C.  C.  A.  437,  complaint  for  breach  of  contract  for  sale  of  certain  looms 
providing  that  buyer  should  furnish  details  for  looms  sixty  days  before 
shipment  was  required,  charging  that  defendant  failed  to  furnish  such 
details  is  not  demurrable;  Hattiesburg  Lumber  Co.  v.  Herrick,  212  Fed. 
849,  129  C.  C.  A.  288,  fact  that  party  ceased  performance  of  contract 
for  breach  by  other  party  does  not  deprive  him  of  right  to  recover  as 
actual  damages  for  breach  profits  he  would  have  made  by  full  perform- 
ance; Pratt  V.  Auto  Spring  Repairer  Co.,  199  Fed.  434,  and  Pratt  v. 
Auto  Spring  Repairer  Co.,  196  Fed.  495,  116  C.  C.  A.  261,  both  holding 
damages  provable  as  claim  against  estate  in  bankruptcy  for  breach  of 
written  contract  to  manufacture  and  deliver  certain  articles  at  agreed 
prices  is  difference  between  contract  price  and  cost  of  production;  In  re 
Duquesne  Incandescent  Light  Co.,  176  Fed.  789,  790,  for  buyer's  breach 
of  contract  for  manufacture  and  sale  of  burners,  measure  of  seller's 
damage  against  bankrupt  estate  of  buyer  is  difference  between  cost  of 
manufacture  and  contract  price,  although  goods  were  not  manufactured ; 
Allen  V.  Field,  130  Fed.  651,  654,  657,  65  C.  C.  A.  19,  determining  dam- 
ages on  breach  of  contract  whereby  plaintiff  was  to  make  and  defendant 
to  buy  stated  quantities  of  whisky  for  fifteen  years;  Lincoln  v.  Levi 
Cotton  Mills  Co.,  128  Fed.  868,  63  C.  C.  A.  333,  holding  where  yarn 
was  sold  by  manufacturer  through  broker,  on  breach  of  contract  by 
buyer,  manufacturer  could  recover  profit  he  would  have  made  if  buyer 
had  performed  contract,  less  profit  actually  received  from  sales  to 
others ;  In  re  Stern,  116  Fed.  608,  54  C.  C.  A.  60,  holding  claims  for 
damages  for  breach  of  contract  are  provable  claims  in  involuntary  pro- 
ceedings in  bankruptcy  under  Bankruptcy  Act  1898,  §§  59,  63,  Hopkins- 
▼ille  Mill  Co.  v.  Gwin,  179  Ala.  479,  60  South.  272,  where  date  of  de- 
livery is  at  option  of  buyer,  seller's  measure  of  damages  for  breach  of 
contract  by  buyer  is  difference  between  contract  price  and  market  price 
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at  time  buyer  declined  to  order  flour  and  accept  shipment ;  Singer  Mfg. 
Co.  V.  Reeves  Lumber  Co.,  95  Ark.  366,  129  S.  W.  806,  where  party 
contracting  to  saw  into  lumber  logs  furnished  by  other  party  elected  to 
treat  contract  ended  upon  failure  of  latter  to  supply  lo^,  he  could 
recover  estimated  profits,  but  must  make  allowance  for  every  item  of 
expense  attending  compliance;  Jackson  v.  Washington  etc.  Ry.  Co.,  35 
App.  D.  C.  47,  where,  after  partial  performance  of  contract  of  sale  of 
railroad  ties,  buyer  commits  breach  by  refusing  to  accept  further  de- 
livery, seller  may  rescind  and  in  action  by  him  for  breach,  measure  of 
damages  is  difiTerence  between  contract  price  and  market  price;  Caro- 
lina Portland  Cement  Co.  v.  Columbia  Imp.  Co.,  3  Ga.  App.  490,  60  S.  E. 
282,  where  original  -  contract  is  made  with  reference  to  subcontracts, 
anticipated  profits  shown  to  be  certain,  fixed  in  amount  and  direct  re- 
sult of  contract  are  recoverable;  W.  J.  HoUiday  &  Co.  v.  Highland  Iron 
etc.  Co.,  43  Ind.  App.  352,  87  N.  E.  252,  where  defendant  contracted  to 
purchase  six  hundred  and  fifty  tons  of  bar  iron  to  be  manufactured  by 
plaintiff,  measure  of  damages  for  defendant's  breach  was  difference 
between  contract  price  and  cost  of  production;  Chas.  E.  &  W.  F.  Peck 
v.  Southwestern  Lumber  etc.  Co.,  131  La.  185,  59  South.  116,  on  breach 
of  corporation's  contract  to  buy  lumber  manufactured  by  intervener, 
latter  is  entitled  to  difference  between  contract  price  and  price  at  which 
lumber  IB  resold;  Barrie  v.  Quimby,  206  Mass.  268,  92  N.  E.  455, 
measure  of  damages  for  refusal  to  accept  books. is  difference  between 
market  price  and  contract  price  at  place  of  delivery;  Baessetti  v.  She- 
nango  Furnace  Co.,  122  Minn.  340, 142  N.  W.  324,  where  plaintiff,  after 
notice  of  cancellation,  completed  preparation  of  logging  and  timber 
called  for  by  contract,  measure  of  damages  is  difference  between  market 
value  and  contract  price ;  Trinidad  Asphalt  Mfg.  Co.  v.  Buckstaff  Bros. 
Mfg.  Co.,  86  Neb.  627, 136  Am.  St.  Rep.  710, 126  N.  W,  295,  where  buyer 
refuses  to  accept  and  pay  for  goods  under  executory  contract  of  sale, 
seller  may  maintain  action  for  damages,  and  measure  of  damages  is 
.  difference  between  contract  price  and  market  price ;  Oswego  Falls  Pulp 
etc.  Co.  V.  Stacker  Lithographic  Co.,  215  N.  Y.  103,  105,  L.  R.  A.  1916B, 
1257,  109  N.  E.  93,  94,  where  defendant  contracted  to  purchase  from 
plaintiff  fifty-two  carloads  of  paper  board  to  be  manufactured  in  sizes  as 
specified  by  defendant,  measure  of  damages  for  defendant's  breach  was 
difference  between  contract  price  and  cost  of  production;  Wilkinson 
V.  Dunbar,  149  N.  C.  25,  62  S.  E.  750,  on  breach  of  agreement  to  pay 
certain  sum  for  cutting  and  hauling  timber,  measure  of  damages  up  to 
time  of  breach  is  difference  between  cost  of  i>erformance  and  contract 
price,  and  measure  of  prospective  damages  after  breach  would  be  pres- 
ent value  of  difference  between  contract  price  and  cost  of  performance ; 
Cleveland-Canton  Springs  Co.  v.  Goldsboro  Buggy  Co.,  148  N.  C.  534, 
62  S.  E.  637,  where  defendant  contracted  to  take  certain  springs  to  be 
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manufactured  by  plaintiff  at  stated  price,  measure  of  damages  for  breach 
was  difference  between  what  it  would  have  cost  plaintiff  to  carry  out 
contract  and  contract  price;  First  Nat.  Bldg.  Co.  v.  Vandenberg,  29 
Okl.  592,  119  Pac.  228,  holding  breach  of  original  contract  will  not 
entitle  plaintiff  to  recover  as  anticipated  profits  gains  and  profits  of 
subcontracts  entered  into  as  subsidiary  to  fulfillment  of  principal  con- 
tract; Gardner  v.  Deeds  &  Hirsig,  116  Tenn.  133,  7  Ann.  Oaa.  1172, 
4  L.  R.  A.  (N.  S.)  740,  92  S.  W.  519,  where  manufacturer  contracted 
for  sale  of  five  hundred  buggies  to  be  ordered  by  purchaser  as  needed, 
and  purchased  material  for  construction,  but  buyer  refused  to  order 
them,  seller's  measure  of  damages  is  profit  he  would  have  made;  Rich- 
ards V.  Manitowoc  etc.  Traction  Co.,  140  Wis.  88, 138  Am.  St  Rep.  1063, 
121  N.  W.  938,  holding  plaintiff  could  recover  dan^ages  for  breach  of 
executory  contract,  but  that  he  had  no  right  to  perform  contract  which 
was  executory  at  time  of  breach  and  recover  value  of  completed  job; 
Carroll  etc.  Tank  Co.  v.  Columbus  Mach.  Co.,  55  Fed.  453,  5  C.  C.  A. 
190,  estimating  damages  where  machine  would  not  do  work  warranted 
and  purchaser  had  to  send  elsewhere;  Roehm  v.  Horst,  91  Fed.  348,  33 
C.  C.  A.  550,  construing  contract  for  delivery  of  hops  (aflirmkng  84  Fed. 
571) ;  Kingman  &  Co.  v.  Western  Mfg.  Co.,  92  Fed.  489,  34  C.  C.  A. 
489,  contract  for  manufacture  of  agricultural  implements;  Kingman  & 
Co.  V.  Hanna  Wagon  Co.,  176  111.  553,  52  N.  E.  331,  contract  for  manu- 
facture of  wagons;  Kimball  v.  Deere,  108  Iowa,  685,  77  N.  W.  1044, 
contract  for  manufacture  of  scales ;  Black  River  Lumber  Co.  v.  Warner, 
93  Mo.  389,  6  S.  W.  214,  and  Williams  v.  Crosby  Lumber  Co.,  118  N.  C. 
937,  24  S.  E.  803,  contracts  for  delivery  of  lumber;  Crescent  Mfg.  Co. 
V.  Nelson  Mfg.  Co.,  100  Mo.  337, 13  S.  W.  505,  contract  for  manufacture 
of  wire;  Ault  v.  Dustin,  100  Tenn.  383,  45  S.  W.  985,  a  similar  case 
involving  contract  for  delivery  of  rope;  Gibbons  v.  Bente,  51  Minn.  506, 
22  L.  R.  A,  85,  53  N.  W.  757,  Tufts  v.  Weinfeld,  88  Wis.  653,  60  N.  W. 
993,  and  Fire  etc.  Mfg.  Co.  v.  Clarksville  (Tenn.),  52  S.  W.  446,  all  hold- 
ing, if  notice  given  before  work  commenced,  seller  cannot  proceed  and 
recover  price. 

Measure  of  damages  recoverable  by  vendor  in  case  of  anticipatory 
breach  by  vendee  of  contract  for  sale  of  crops,  nursery  stock, 
trees  or  the  like,  for  future  delivery.    Note,  Ann.  Gas.  19130,  766. 

Measure  of  damages  recoverable  by  vendor  for  breach  of  contract 
to  purchase  article  to  be  manufactured.  Note,  7  Ann.  Oas.  1176, 
1177. 

Legal  meaning  of  word  ''profits."    Note,  20  Ann.  Oas.. 685. 

Lost  profits  of  sale  or  purchase  as  damages.    Note,  62  L.  R.  A.  253,  . 
255. 

Lost  profits  of  contract  as  damages.    Note,  53  L.  R.  A.  36. 
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Damages  for  breach  of  sale  of  article  without  market  price.    Note, 
57  L.  E.  A.  204. 

Damages  for  purchaser's  refusal  to  accept  goods  specially  mana- 
factured.    Note,  4  L.  R.  A.  (N.  S.)  742. 

Beversal  will  not  follow  eironeoiu  admission  of  harmleas  eTidenee. 
Approved  in  Crook  v.  International  Trust  Co.,  32  App.  D.  C.  512, 
affirming  judgment  where  no  possible  injury  could  have  been  done  ap- 
pellant by  erroneous  exclusion  of  evidence. 

121  V.  8.  278-280,  SO  !•.  Ed.  964^  7  Sup.  Ot.  894^  UNITED  STATES  ▼.  LS 
BBIS. 

Beservatlon  of  Bed  Lake  and  Pembina  Indians  Is  I&diaii  couitry,  witliin 
section  2139,  Bevisei  Statntes. 

Approved  in  United  States  v.  Celestine,  215  U.  S.  285,  54  L.  Ed.  197, 
30  Sup.  Ct.  93,  holding  United  States  had  jurisdiction  over,  crime  com- 
mitted by  one  Indian  against  another  on  Tulalip  Indian  reservation,  in 
Washington,  notwithstanding  Indians  had  received  allotments  under 
treaties  with  Omahas. 

United  States  ▼.  Partello,  48  Fed.  672,  applying  rule  to  Grow  Indian 
reservation. 

Validity  and  construction  of  statute  forbidding  sale  of  liquor  to 
Indians.    Note,  Ann.  Gas.  1912B,  1092. 

Statutes  repealed  may  he  referred  to  in  construing  terms  in  r^enacted 
sections. 

Approved  in  Daniel  v.  Sirams,  49  W.  Va.  567,  39  S.  E.  695,  following 
rule;  Donnelly  v.  United  States,  228  U.  S.  269,  Ann.  Cas.  1913E,  710, 
57  L.  Ed.  881,  33  Sup.  Ct.  449,  holding  term  ''Indian  country"  as  used 
in  sections  2145,  2146,  Rev.  Stats.,  is  not  confined  to  lands  to  which 
Indians  retain  original  right  of  possession,  but  includes  those  set  apart 
from  public  domain  as  reservations,  not  previously  occupied  by  Indians ; 
Anderson  v.  Pacific  Coast  Steamship  Co.,  225  U.  S.  199,  56  L.  Ed.  1053, 
32  Sup.  Ct.  626,  holding  American  registered  steam  vessels  sailing  from 
San  Francisco  for  final  destination  to  ports  of  United  States  and  return, 
but  stopping  at  foreign  ports  en  route  for  less  than  ten  per  cent  of 
traffic,  are  subject  to  California  pilotage  laws;  Clairmont  v.  United 
States,  225  U.  S.  657,  56  L.  Ed.  1204,  32  Sup.  Ct.  787,  although  that  part 
of  act  of  1834  defining  Indian  country  was  repealed,  it  may  still  be  re- 
ferred to  in  determining  what  is  Indian  country,  and  that  part  of  Flat- 
head reservation  within  Northern  Pacific  railroad  right  of  way  is  no 
longer  Indian  country;  United  States  v.  Mason,  218  U.  S.  525,  54  L.  Ed* 
1136,  31  Sup.  Ct.  28,  clerks  of  Federal  courts  are  not  controlled  in 
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spect  to  their  fees  and  emoluments,  and  accounting  therefor  by  provi- 
sions of  act  of  1875,  or  Revised  Statutes,  sections  5490  and  5497,  relating 
to  embezzlement  of  moneys  and  property  of  United  States  by  oflBcers 
and  others  chai-ged  with  safekeeping  thereof;  United  States  v.  Myers, 
206  Fed.  391,  124  C.  C.  A.  269,  holding  upon  cession  of  Indian  lands  to 
United  States  subject  to  allotment  to  Indians  in  severalty,  such  land 
ceased  to  be  Indian  country,  and  such  character  was  not  restored  to  lands 
subsequently  set  apart  by  Interior  Department  for  Indian  school;  In  re 
American  Lime  Co.,  201  Fed.  436,  holding  section  1981,  Code  of  1858 
of  Tennessee,  adopted  Supreme  Court's  construction  of  term  "under- 
taker" in  prior  act,  and  person  selling  machinery  to  bankrupt  to  be 
erected  by  bankrupt  on  its  land  is  not  undertaker  entitled  to  lien  under 
such  section;  Le  Marchal  v.  Tegarden,  175  Fed.  690,  99  C.  C.  A.  236, 
Rev.  Stats.,  §  2372,  providing,  in  case  of  mistake,  entry  may  be  trans- 
ferred to  tract  intended  if  unsold,  applies  to  cases  where  patent  has 
been  issued  as  well  as  to  those  in  which  legal  title  has  not  been  trans- 
ferred, in  view  of  fact  that  provision  in  original  act  of  1824  limiting 
application  to  cases  where  no  patent  had  issued,  was  omitted;  Lewis  t. 
State,  58  Tex.  Cr.  362,  21  AniL  Gas.  656,  127  S.  W.  812,  in  construing 
act  of  1909,  punishing  violation  of  liquor  laws  which  was  almost  liter- 
ally reproduction  of  act  of  1887,  court  followed  construction  4}f  former 
act  that  it  did  not  apply  to  counties  that  had  adopted  local  option; 
Coal  &  Coke  Ry.  Co.  v.  Conley,  67  W.  Va.  179,  67  S.  E.  635,  holding 
under  act  of  1907,  amending  act  of  1872-73,  and  interpreted  in  connec- 
tion with  it,  two  railroads,  operated  in  -connection  with  one  another 
under  lease,  constitute  single  railroad  for  purposes  of  rate  regulation; 
Wellsburg  etc.  R.  R.  Co.  v.  Pan  Handle  Traction  Co.,  56  W.  Va.  31,  48 
S.  E.  751,  construing  Code  1899,  c.  52,  §  11,  relating  to  condemnation  of 
railroad  property  for  crossing  by  another;  Rice  v.  Sharpleigh  Hardware 
Co.,  85  Fed.  568,  new  code  is  presumed  to  recompile  old  laws. 

Expired  or  repealed  statute  in  pari  materia  as  aid  to  constraotion 
of  statute.    Note,  Ann.  Gas.  1915B,  626. 

121  V.  B.  281-282,  80  L.  Ed.  959,  7  Sup.  Gt.  896,  PABEINBON  ▼.  UNITED 
STATES. 

Ctlme  punishable  by  imprisonment  In  penitentiary  for  period  longer 
than  one  year  prosecuted  only  by  indictment. 

Approved  in  United  States  v.  J.  Lindsay  Wells  Co.,  186  Fed.  249, 
under  Food  and  Drugs  Act  of  1906,  providing  for  fines  and  imprison- 
ment not  exceeding  one  yejir,  person,  if  convicted,  could  not  be  impris- 
oned in  penitentiary,  and  institution  of  proceedings  by  information  did 
not  violate  fifth  amendment;  United  States  v.  London,  176  Fed.  979, 
holding  jury  of  more  than  sixteen  men  was  not  legally  constituted  grand 
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jury  as  to  eiime  committed  in  Indian  Territory  before  statehood  under 
section  3991  of  Mansf.  Dig.  Ark.;  United  States  y.  Wells,  163  Fed.  324, 
holding  indictment  by  grand  jury  void  where  district  attorney  was  pres- 
ent and  participated  in  deliberations;  People  v.  McNulty,  3  CaL  Unrep. 
452,  28  Pac.  820,  holding  statute  extending  time  of  imprisonment  of 
person  convicted  for  murder  invalid  as  ex  post  facto,  where  new  punish- 
ment was  intended  to  apply  to  all  cases  of  murder,  past  as  well  as 
future;  In  re  Claasen,  140  U.  S.  205,  35  L.  Ed.  411,  11  Sup.  Ct.  737, 
Ex  parte  McClusky,  40  Fed.  74,  United  States  v.  Cadwallader,  59  Fed. 
679,  Stokes  v.  United  States,  60  Fed.  598,  9  C.  C.  A.  152,  and  Butler  y. 
Wentworth,  84  Me.  32,  17  L.  B,  A.  766,  24  AtL  458,  all  following  rule; 
Medley,  Petitioner,  134  U.  S.  169,  33  L.  Ed.  839, 10  Sup.  Ct.  387,  arguendo. 

What  is  an  infamous  crime  requiring  presentment  by  grand  jury. 
Note,  17  L.  B.  A.  764. 

121  U.  8.  282-284,  SO  L.  Ed.  960,  7  Sup.  Ct  897,  OHUKOH  v.  KELSET. 

Where  Federal  question  clearly  properly  decided.  Judgment  should  be 
siHrmed  without  further  argument. 

Approved  in  Spies  v.  Illinois,  123  U.  S.  164,  81  K'  Ed.  86,  8  Sup.  Ct. 
23,  ruling  similarly  in  criminal  ease. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court 
to  obtain  review  in  Federal  Supreme  Court.    Note,  63  L.  R.  A.  39. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal 
Supreme  Court  for  review.    Note,  66  L.  B.  A.  836. 

'1>ue  process  of  law"  does  not  prevent  extension  of  equity  Jurisdiction 
to  proper  cases. 

Approved  in  Light  v.  Canadian  County  Bank,  2  Okl.  550,  37  Pac.  1077, 
jury  is  unnecessary  in  proceedings  for  arrest  and  bail;  Kates'  Estate, 
148  Pa.  St.  480,  sustaining  act  conferring  on  orphans'  court  power  to 
direct  issue. 

m 

State  Constitution  is  not  contract,  within  obligation  clause. 
Distinguished  in  Indianapolis  v.  Central  Trust  Co.,  83  Fed.  532,  27 
C.  C.  A.  580,  under  facts. 

121  U.  8.  284-285,  30  L.  Ed.  061,  7  Sup.  Ct.  897,  LOUISIANA  NAT.  BANK 
▼.  WHITNEY. 

Order  to  pay  fund  into  court,  pending  suit,  is  not  finaL 
Approved  in  Norris  Safe  &  Lock  Co.  v.  Manganese  Steel  Safe  Co., 
150  Fed.  578,  80  C.  C.  A.  563,  following  rule;  Southern  R.  R.  Co.  v. 
Postal  Tel.  Cable  Co.,  179  U.  S.  643,  45  L.  Ed.  356,  21  Sup.  Ct.  250,  hold- 
ing writ  of  error  does  not  lie  when  it  is  taken  without  waiting  for  any 
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further  proceedings  after  appointment  of  commissioners  in  condemna- 
tion proceedings  and  sustaining  demurrer  to  answer  which  is  filed,  and 
tefusal  to  permit  testimony  in  support  of  answer;  Luxton  v.  North 
River  Bridge  Co.,  147  U.  S.  341,  37  L.  Ed.  196,  13  Sup.  Ct.  358,  and 
Southern  Ry.  Co.  v.  Postal  Telegraph  Cable  Co.,  93  Fed.  396,  35  C.  C.  A. 
366,  both  holding  order  appointing  commissioners  in  condemnation  pro- 
ceedings to  assess  damages  not  final. 

Distinguished  in  Whitaker  v.  Sparkman,  30  Fla.  358^  11  South.  545, 
where  court  exceeded  powers  in  making  such  order. 

121  17.  8.  286^  30  la.  Ed.  946,  7  Sap.  Ct.  896,  DUOOEB  v.  TATIiOK 
Not  cited. 

121  V.  8.  285-295,  80  L.  Ed.  942,  7  Sup.  Ot  1035,  THATCHES  HEATING 
CO.  ▼.  BUBTI8. 

Combination  of  old  elements^  operating  in  original  way  and  producing 
no  new  result,  is  not  patentable. 

Approved  in  E.  E.  Johnson  Co.  v.  Grinnell  Washing  Mach.  Co.,  231 
Fed.  995,  Phillips'  patent  for  gearing  device  for  operation  of  washing- 
machines  and  wringers  by  power,  is  void  as  merely  aggregation  of  old 
elements ;  Gas  Machinery  Co.  v.  United  Gas  Improvement  Co.,  228  Fed. 
690,  Rusby  patent  for  water  gas  apparatus,  principal  feature  of  which 
is  ajutage  indicating  to  operator  rate  and  quantity  of  flow  of  air  into 
generator,  is  void,  as  relation  is  that  between  items  of  aggregation,  not 
of^  combination ;  National  Tube  Co.  v.  Aiken,  163  Fed.  261,  91  C.  C.  A. 
114,  Aiken  patents  for  apparatus  for  conve3dng  and  cooling  metal  plates, 
and  for  straightening  metal  plates,  both  disclose  invention  and  are 
infringed;  Conderman  v.  Clements,  147  Fed.  916,  78  C.  C.  A.  51,  hold- 
ing void  Conderman  patent  No.  669,621,  for  pleasure-wheel ;  Dodge  Coal 
Storage  Co.  v.  New  York  etc.  R.  R.  Co.,  139  Fed.  987,  holding  void  Piez 
&  Beaumont  patents  Nos.  668,960  and  688,111,  for  improvements  in  coal- 
storage  apparatus;  Wisconsin  Compressed  Air  House  Cleaning  Co.  v. 
American  etc.  Cleaning  Co.,  126  Fed.  769,  60  C.  C.  A.  529,  holding  Notion 
patent  No.  521,174,  for  cleaning  machine,  void;  Durham  v.  Seymour,  6 
App.  D.  C.  103,  105,  106,  claims  in  patent  for  improved  drainage  appa- 
ratus for  huildings  were  covered  by  former  patents  issued  to  same  appli- 
cant, and  anticipated  by  other  American  and  English  patents. 

Rule  applied  in  construing  various  patents,  as  follows:  Dreyfus  v. 
Scarle,  124  U.  S.  64,  31  L.  Ed.  354,  8  Sup.  Ct.  393,  improvement  in 
process  of  imparting  age  to  wines ;  Royer'  v.  Roth,  132  U.  S.  206,  33 
L.  Ed.  324,  10  Sup.  Ct.  60,  improvement  in  machines  for  treating  raw- 
hide; Florsheim  v.  Schilling,  137  U.  S.  77,  84  L.  Ed.  579,  11  Sup.  Ct.  25, 
improvement  in  corsets;  Palmer  v.  Corning,  156  U.  S.  346,  39  L.  Ed.  447, 
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15  Sup.  Ct.  382,  improvement  in  sewer  gratings ;  United  States  etc.  Mfg. 
Co.  V.  Independent  etc.  Bushing  Co.,  24  Blatchf .  410,  31  Fed.  79,  im- 
provement in  bungs  for  casks;  Cluett  v.  ClaflSn,  24  Blatchf.  416,  30  Fed. 
924,  improvement  in  shirt-bosoms;  Holmes  Electric  Protective  Co.  ▼. 
Metropolitan  Burglar  Alarm  Co.,  33  Fed.  256,  improvement  in  electric 
linings  for  safes;  Wright  v.  Yuengling,  33  Fed.  656,  improvement  in 
frames  for  horizontal  engines ;  Electric  Accumulator  Co.  v.  Julien  Elec- 
tric Co.,  38  Fed.  139,  improvement  in  secondary  batteries ;  National  Pro- 
gress Bunching  Mach.  Co.  v.  John  R.  Williams  Co.,  44  Fed.  192,  12 
L.  R.  A.  109,  improvement  in  cigar-bunching  machines;  Campbell  v. 
Bailey,  45  Fed.  565,  improvement  in  catch-basin  covers;  Johnson  Co.  v. 
Pacific  Rolling  Mills  Co.,  47  Fed.  592,  improvement  in  street-car  rails; 
Foos  Mfg.  Co.  V.  Springfield  etc.  Thresher  Co.,  49  Fed.  642,  1  C.  C.  A. 
410,  improvement  in  crushing  and  grinding-mills  (affirming  .44  Fed. 
598) ;  Briggs  v.  Central  Ice  Co.,  54  Fed.  379,  improvement  in  ice-planers ; 
Bowers  v.  Von  Schmidt,  63  Fed.  582,  improvement  in  dredging  excava- 
tors; Olmsted  v.  A.  H.  Andrews  &  Co.,  77  Fed.  840,  23  C.  C.  A.  488, 
substituting  material  for  making  map  cases  not  invention;  Green  t. 
American  Soda  Fountain  Co.,  78  Fed.  123,  24  C.  C.  A.  41,  improvement 
in  dispensing  apparatus  for  soda-fountain ;  Clisby  v.  Reese,  88  Fed.  648, 
32  C.  C.  A.  80,  combination  of  old  dust-fan  and  seed-carrier. 

Distinguished  in  Steiner  Fire  etc.  Co.  v.  Holloway,  43  Fed.  307,  where 
improvement  in  fire-extinguisher  combined  elements  to  perform  new 
function. 

Right  to  patent  for  new  combination  of  machines  or  processes. 
Note,  20  £.  R.  0.  158. 

Miscellaneous.  Cited  in  Miller  v.  Eagle  Mfg.  Co.,  151  U.  S.  203,  88 
L.  Ed.  129,  14  Sup.  Ct.  317,  Knapp  v.  Morss,  150  iJ.  S.  228,  37  L.  Ed. 
1062,  14  Sup.  Ct.  84,  H.  W.  Johns  Mfg.  Co.  v.  Robertson,  60  Fed.  907, 
and  American  Tobacco  Co.  v.  Streat,  83  Fed.  706,  28  C.  C.  A.  18,  on 
point  that  '*that  which  infringes,  if  later,  would  anticipate  if  earlier"; 
Consolidated  Fastener  Co.  v.  Columbian  Fastener  Co.,  79  Fed.  797,  not 
in  point. 

121  XT.  8.  295-309,  30  L.  Ed.  962,  7  Sap.  Ct.  887,  MXNNEAPOUS  AGBI- 
OULTUmO.  ETC  ASSN.  v.  CANFIELD. 

On  bill  to  establish  equities  in  stock,  court  marshaled  claims  and  deter- 
mined validity  of  transfers. 

Approved  in  Old  Dominion  Copper  Mining  etc.  Co.  v.  Bigelow,  203 
Mass.  211,  40  L.  R.  A.  (N.  S.)  314,  89  N.  E.  216,  judgment  of  Federal 
court  in  another  State  in  favor  of  executor  of  promoter  of  corporation 
sued  by  corporation  for  rescission  of  sale  to  it  of  property  by  promoter 
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« 

and  his  associate  is  not  available  in  this  court  by  way  of  estoppel  in 
snit  against  associate  promoter  for  secret  profits,  where  he  was  not 
party  to  suit  in  Federal  court. 

Distinguished  in  Mankato  v.  Barber  Asphalt  Pac.  Co.,  142  Fed.  341, 
73  C.  C.  A.  439,  pendency  of  State  action  between  same  parties  involving 
same  issues  does  not  abate  subsequent  Federal  action  by  defendant 
where  there  is  no  conflict  as  to  dominion  of  specific  property. 

121  V.  8.  810-324,  30  L.  Ed.  971,  7  Sup.  Ct.  899,  HUISKAMP  ▼.  MOUNB 
WAGOK  CO. 

Bona  fide  creditor  may  take  mortgage  from  insolvent  to  secure  debt. 
Approved  in  Gay  v.  Hudson  River  Electric  Power  Co.,  190  Fed.  791, 
mortgage  given  by  corporation  to  secure  guaranty  of  bonds  of  another 
corporation  pursuant  to  antecedent  agreement  made  in  good  faith  and 
for  valuable  consideration  at  time  of  guaranty,  and  when  guarantor  was 
not  insolvent,  was  not  void,  although  it  was  insolvent  when  mortgage 
was  executed ;  Foster  v.  McAlester,  114  Fed.  154,  52  C.  C.  A.  107,  hold- 
ing chattel  mortgage  valid  on  its  face  taken  by  bona  fide  creditor  to 
secure  debt,  and  not  for  purpose  of  assisting  debtor  to  hinder  or  delay 
other  creditors,  is  valid ;  Jewell  v.  Knight,  123  U.  S.  435,  31  L.  Ed.  193, 
8  Sup.  Ct.  195,  and  Young  v.  Clapp,  147  111.  191, 192,  32  N.  E.  191,  sus- 
taining preferences  to  bona  fide  creditors;  Union  Nat.  Bank  v.  State 
Nat.  Bank,  168  111.  265,  48  N.  E.  171,  burden  of  proof  on  party  alleging 
fraud;  McLaren  v.  First  Nat.  Bank,  76  Wis.  265,  45  N.  W.  225,  arguendo. 

One  partner  may,  witb  othaaf  consent^  appropriate  firm  property  to 
payment  of  individaal  debt. 

Approved  in  Rapple  v.  Dutton,  226  Fed.  432,  where  one  member  of 
solvent  firm  sold  interest  to  other  member,  who  agreed  to  assume  pay- 
ment of  partnership  debts,  seller  on  subsequent  bankruptcy  of  corpora- 
tion created  by  purchasing  partner  cannot  compel  application  of  part- 
nership property  to  firm  debts;  Crawford  v.  Sternberg,  220  Fed.  76, 
135  C.  C.  A.  641,  where  by  mutual  consent  members  of  bankrupt  part- 
nership withdrew  funds  from  firm  assets  on  day  preceding  adjudication 
of  bankruptcy,  and  applied  same  to  payment  of  individual  debts,  they 
could  not  be  required  to  return  it;  In  re  Suprenaut,  217  Fed.  475,  where 
one  of  two  partners  sells  entire  interest  in  property  to  other  partner, 
such  partner  takes  absolute  title  subject  to  no  lien  in  favor  of  partner- 
ship creditors ;  Sargent  v.  Blake,  160  Fed.  67, 15  Ann.  Gas.  58, 17  L.  E.  A. 
(N.  S.)  1040,  87  C.  C.  A.  213,  where  all  partners  consent,  application  of 
partnership  property  to  payment  of  one  partner's  debt  within  four 
months  of  filing  petition  in  bankruptcy  is  not  void,  where  creditor  paid 
has  no  reasonable  cause  to  believe  preference  was  intended;  Blake  v« 
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Sargent,  152  Fed.  265,  where  firm  and  its  members  were  insolvent,  and 
one  member  made  sale  to  another  of  his  interest  for  nominal  sum  upon 
condition  that  purchaser  assume  firm  debts  and  purchaser  used  funds 
to  pay  individual  debts,  sale  was  not  in  good  faith  and  funds  could  be 
recovered  for  firm  creditors ;  Merchants '  Bank  v.  Thomas,  121  Fed.  310, 
57  C.  C.  A.  374,  holding  where  all  creditors  of  firm  who  were  such  at 
time  firm  agreed  to  pay  individual  debt  of  one  partner  in  consideration 
of  extension  of  time,  both  for  debt  of  such  individual  partner  and  debt 
of  fiirm  to  same  creditor,  had  been  paid  in  full  prior  to  petition  in  bank- 
ruptcy, firm's  agreement  to  pay  individual  debt  not  attackable  by  other 
creditors  as  fraud  on  firm's  creditors;  In  re  Keller,  109  Fed.  121,  hold- 
ing where  partner  purchased  copartner's  interest,  assumed  debts,  and 
continued  business,  and  then  went  into  bankruptcy,  but  firm  not 
adjudged  bankrupt,  firm  creditor  could  prove  claim  against  bankrupt's 
estate  only  on  surrendering  preferential  payments  received  within  four 
months  prior  to  filing  petition;  Crane  Co.  v.  Dryer,  9  Cal.  App.  296,  98 
Pac.  1074,  holding  right  to  have  partnership  debts  discharged  out  of 
partnership  property  before  individual  debts  of  members  may  be  waived 
by  mutual  consent  of  partners,  and  creditors  of  partnership  cannot  en- 
force demands  out  of  partnership  property  affected  by  waiver,  and  this 
right  is  not  affected  by  section  2405  of  Civil  Code;  Lackett  v.  Rum- 
baugh,  45  Fed.  33,  Goddard  etc.  Grocery  Co.  v.  McCune,  122  Mo.  431, 
29  L.  R.  A.  687,  25  S.  W.  906,  Batchelor  v.  Sanger,  15  Tex.  Civ.  App. 
112,  113,  38  S.  W.  360,  Excelsior  Mill  Co.  v.  Hanover,  102  Wis.  317,  78 
N.  W.  740,  and  Mannen  v.  Bailey,  51  Kan.  447,  32  Pac.  1086,  arguendo. 
Distinguished  in  Tootle  v.  Rice,  53  Kan.  581,  36  Pac.  991,  and  John- 
ston V.  Standard  Shoe  Co.,  5  Tex.  Civ.  App.  400,  401,  24  S.  W.  681,  where 
mortgage  made  without  other  partners'  consent. 

Rights  and  remedies  of  partnership  creditors.    Note,  43  Am.  St. 
Rep.  374. 

Firm  assumption  of  partners'  individual  debts.    Note,  29  L.  R.  A. 
682. 

Creditor  having  no  Uen  cannot  dispute  validity  of  snch  transfer. 
Approved  in  Bedford  v.  McDonald,  102  Tenn.  365,  62  S.  W.  158,  fol- 
lowing rule. 

Bona  fide  transfer  of  linn  property  extlngnislies  equities  of  partnexs 
and  Oreditors. 

'Approved  in  English  v.  Brown,  229  Fed.  39,  transfer  by  insolvent 
debtor  of  corporate  stock  to  wife  in  payment  of  her  debt,  though  in  pref- 
erence to  other  creditors,  was  not  fraud  in  view  of  New  Jersey  rule  that 
insolvent  debtor  may  prefer  one  creditor;  In  re  Terens,  176  Fed.  498, 
dissolution  ojid  transfer  by  one  ot  two  partners  to  other  of  all  of  his 
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interest  in  insolvent  partnership^  although  without  actual  fraudulent 
intent,  is  fraudulent  against  partnership  creditors ;  Dorrance  v.  McAles- 
ter,  1  Ind.  Ter.  486,  45  S.  W.  146,  holding  creditor  may  purchase  goods 
of  failing  debtor  in  satisfaction  of  his  debt,  but  must  purchase  only  to 
extent  that  will  satisfy  debt,  and  purchase  by  creditor  of  entire  stock 
of  goods  was  void;  Mansur-Tebbetts  Imp.  Co.  v.  Ritchie,  169  Mo.  225, 
60  S.  W.  90,  holding  when  party  bought  out  one  member  of  firm,  borrow- 
ing money  from  bank  to  do  so,  and  later  other  partner  bought  out  pur- 
chaser giving  note  and  deed  of  trust  in  payment  for  interest,  which  note 
was  immediately  transferred  to  bank  in  payment  of  loan,  bank's  knowl- 
edge of  transaction  did  not  make  deed  invalid  as  against  attachment 
levied  by  firm  creditor;  Tennant  v.  McKean,  46  Mo.  App.  492,  Stahl  v. 
Osmers,  31  Or.  204,  49  Pac.  969,  and  Douglas  v.  Alder,  13  Utah,  312,  44 
Pac.  708,  all  involving  similar  facts ;  Hanf ord  v.  Prouty,  133  III.  362,  24 
N.  E.  668,  and  Broadway  Nat.  Bank  v.  Wood,  166  Maiss.  316,  43  N.  E. 
102,  general  creditors  are  entitled  to  share  equally  in  assets;  Franklin 
Sugar  Co.  v.  Henderson,  86  Md.  460,  63  Am.  St.  Rep.  528,  38  Atl.  993, 
such  transfer  is  fraudulent  if  made  when  firm  insolvent;  Vietor  v. 
Glover,  17  Wash.  40,  40  L.  R.  A.  300,  48  Pac.  789,  partnership  creditor, 
as  such,  has  no  lien ;  dissenting  opinion  in  Arnold  v.  Hagerman,  46  N.  J. 
Eq.  208,  17  Atl.  99,  majority  holding  creditor's  equity  remains  where 
partners'  acts  fraudulent;  dissenting  opinion  in  Thayer  v.  Humphrey, 
91  Wis.  303,  51  Am.  St  Rep.  607,  30  L.  R.  A.  558,  64  N.  W.  1016,  major- 
ity holding,  under  facts,  equity  was  preserved  to  creditors  after  dis- 
solution. 

Distinguished  in  Reybum  v.  Mitchell,  106  Mo.  373,  376,  27  Am.  St. 
Rep.  353,  365,  16  S.  W.  693,  694,  held  inapplicable  where  partners  did 
not  assent;  dissenting  opinion  in  Mansur-Tebbetts  Imp.  Co.  v.  Ritchie, 
169  Mo.  229,  60  S.  W.  91,  majority  holding  where  party  bought  out  one 
member  of  firm,  borrowing  money  from  bank  to  do  so,  and  later  other 
partner  bought  out  purchaser  giving  note  and  deed  of  trust  in  payment, 
which  was  immediately  transferred  to  bank  in  payment  of  loan,  bank's 
knowledge  of  transaction  did  not  make  deed  invalid  as  against  attach- 
ment levied  by  firm  creditor. 

Participation  in  debtor's  fraudulent  intent  invalidating  transfer. 
Note,  31  L.  R.  A.  619. 

121  V.  8.  326-382,  SO  In  Ed.  949,  7  Sup.  Ot  1016,  MAXWELL  LANI>- 
GBANT  CASE. 

Grant  to  Beanblen  and  Mirando  was  not  of  class  limited  to  eleven 
square  leagues. 

Approved  in  Maxwell  Land-Grant  Case,  122  U.  S.  371,  30  L.  Ed.  1212, 
7  Sup.  Ct.  1272,  Interstate  Land  Co.  v.  Maxwell  Land  Co.,  139  U.  S.  570, 
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576,  578,  580,  85  L.  Ed.  279,  281,  282,  11  Sap.  Ct.  656,  658,  659,  RnsseU 
Y.  Maxwell  Land  etc.  Co.,  158  U.  S.  255,  39  L.  Ed.  971, 15  Sup.  Ct.  828, 
and  Thompson  v.  Maxwell  Grant  Co.,  168  U.  S.  470,  42  L.  Ed.  546,  18 

Sup.  Ct.  128,  all  f oUowing  role. 

Distinguished  in  United  States  y.  Cleveland  etc.  Cattle  Co.,  33  Fed. 
328,  as  to  grant  wherein  tract  expressly  limited. 

Patent  is  conclmiye  agiinst  garemment  and  tliiid  petBOos  nntQ  Judi- 
cially annulled. 

Approved  in  J.  W.  FreUsen  ft  Co.  v.  Crandall,  120  La.  718,  50  South. 
560,  holding  patents  issued  by  the  State  for  swamp-lands  were  conclu- 
sive until  set  aside  by  judicial  tribunal,  and  plaintiff  making  application 
in  1905  obtained  no  contract  rights  which  could  be  impaired  by  act 
of  1906  validating  patents  issued  and  paid  for  with  illegal  scrip. 

Cancellation  of  instruments  will  not  be  decreed  unless  proof  of  fraud 
or  mistake  is  clear. 

Approved  in  Wright-Blodgett  Co.  v.  United  States,  236  U.  S.  403, 
59  L.  Ed.  640,  35  Sup.  Ct.  339,  canceling  patents  granted  uiider  home- 
stead laws  on  ground  of  fraud  of  entrymen,  where  grantee  of  entrymen 
was  not  shown  to  be  bona  fide  purchaser  for  value;  Burke  v.  Southern 
Pacific  R.  R.  Co.,  234  U.  S.  692,  58  L.  Ed.  1549,  34  Sup.  Ct.  907,  grant 
to  railroad  did  not  include  mineral  lands,  but  patent  issued  is  conclu- 
sive evidence,  upon  collateral  attack,  of  nonmineral  character  of  land; 
Diamond  Coal  etc.  Co.  v.  United  States,  233  U.  S.  239,  58  L.  Ed.  939, 
34  Sup.  Ct.  507,  where  agent,  at  instance  and  for  benefit  of  principal, 
fraudulently  secures  patent  under  nonmineral  land  law  for  lands  known 
to  be  valuable  for  mineral,  and  transfers  land  to  principal,  latter  is 
not  bona  fide  purchaser,  and  patents  may  be  annulled;  Campbell  ▼. 
Northwest  Eckington  Imp.  Co.,  229  U.  S.  584,  57  L.  Ed.  1339,  33  Sup. 
Ct.  796,  reversing  decree  setting  aside  deed  for  undivided  interest  in 
unimproved  real  estate,  heavily  encumbered,  given  to  third  party  in 
pursuance  of  prior  agreements  to  undertake  to  aid  in  financial  and  prac- 
tical development  of  property;  United  States  v.  Clark,  200  U.  S.  607, 
608,  60  L.  Ed.  616,  26  Sup.  Ct.  340,  affirming  138  Fed.  302,  70  d  C.  A. 
584,  and  holding  purchaser  of  timber  lands  after  receiver's  final  cer- 
tificates issued  is  entitled  to  protection  against  cancellation  of  patent 
for  frauds  of  original  entryman;  Folk  v.  United  States,  233  Fed.  186, 
reversing  order  appointing  receiver  in  action  by  government  to  avoid 
enrollment,  allotment,  and  patent  under  which  defendants  were  in  pos- 
session, where  there  was  no  satisfactory  evidence  of  danger  of  deteriora- 
tion or  waste,  while  there  was  proof  that  defendants  were  solvent  and 
able  to  respond  in  damages;  Thurston  v.  Reed,  229  Fed.  745,  holding 
there  was  no  false  representation  of  material  fact  authorizing  cancellaF- 
tion  of  assignment  of  patent,  since  statement  that  no  assignment  ap- 
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peared  of  record  was  tmC;  as  was  statement  that  patent  was  patentee's 
property  and  he  was  free  to  sell  or  assign  it,  while  other  statements 
wer6  immaterial  as  opinions  relating  to  matters  of  law ;  Connor  v.  United 
States,  214  Fed.  629,  131  C.  C.  A.  68,  holding  evidence  insufficient  to 
warrant  cancellation  of  patents  to  desert  land  on  ground  that  testi- 
mony on  which  final  proof  was  made  was  fraudulent  as  to  reclamation 
of  land  and  quantity  of  water  owned  by  entiyman  for  irrigation  pur- 
poses; United  States  v.  Lavenson,  206  Fed.  759,  canceling  patent  for 
land  issued  through  mistake  or  inadvertence,  while  protest  was  pending 
against  its  issuance  by  forest  service  having  jurisdiction  in  reserve  in 
which  claims  were  located;  United  States  v.  Cowart,  205  Fed.  318,  in 
action  to  cancel  land  patent  for  fraud  of  entryman,  evidence  is  insuffi- 
cient to  justify  finding  that  purchaser  had  notice  of  entryman's  fraud 
at  time  of  purchase;  Biser  v.  Bauer,  205  Fed.  232,  234,  123  C.  C.  A. 
417,  where  complainant  and  associates  executed  contract  binding  them- 
selves to  sell  thirty  thousand  dollars  of  stock  of  corporation,  and  after 
paying  defendant  five  thousand  dollars  to  turn  over  residue  to  corpora- 
tion, evidence  was  insufficient  to  warrant  finding  that  contract  did  not 
express  intention  of  parties  so  as  to  authorize  reformation  making  pay- 
ment of  five  thousand  dollars  conditional  on  complainant's  ability  to  sell 
stock ;  Webb  v.  United  States,  204  Fed.  79,  122  C.  C.  A.  392,  reversing 
decree  canceling  patent  to  land  for  fraud  in  homestead  entry  and  final 
proof  for  insufficiency  of  evidence ;  De  Laski  v.  Thropp  Circular  Woven 
Tire  Co.  v.  Fisk  Rubber  Co.,  203  Fed.  993, 122  C.  C.  A.  286,  holding  evi- 
dence sufficient  to  sustain  defense  of  anticipation,  and  Thropp  patent 
for  apparatus  for  manufacturing  tires  for  automobiles  is  void;  Emer- 
son &  Norris  Co.  v.  Simpson  Bros.  Corp.,  202  Fed.  750, 121  C.  C.  A.  113, 
holding  evidence  was  sufficient  to  establish  that  Stevens'  patent  for 
process  of  making  artificial  stone  was  not  anticipated;  United  States 
V.  Barber  Lumber  Co.,  194  Fed.  36,  114  C.  C.  A.  44,  holding  evidence 
insufficient,  in  suit  by  government  to  cancel  patents  to  lands,  to  prove 
that  title  was  acquired  by  fraud  in  which  defendant,  who  was  subse- 
quent purchaser,  participated;  Greenwood  v.  Dover,  194  Fed.  95,  114 
C.  C.  A.  169,  holding  evidence  insufficient  to  overcome  presumption  in 
favor  of  decision  of  Court  of  Appeals  of  District  of  Columbia  on  appeal 
in  interference  proceedings,  awarding  priority  of  invention  to  defend- 
ant; United  States  v.  Mills,  190  Fed.  516,  111  C.  C.  A.  345,  canceling 
patent  to  land  for  fraud  in  homestead  entry,  where  defendant  did  not 
actually  reside  on  land,  but  remained  overnight  once  in  four  or  five 
months;  In  re  Miley,  187  Fed.  185,  vendor  selling  real  estate  to  vendee 
as  agent  of  another  could  not  assume  that  agent  having  authority  to 
purchase  livestock  was  authorized  to  purchase  hotel  properties,  and  was 
not  entitled  to  repudiate  contract  because  of  fraudulent  representa- 
Xin— 61 
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tk>ns  that  bankrapt  was  agent  of  another;  McLeod  y.  United  States, 
187  Fed.  263,  109  C.  C.  A.  207,  title  acquired  from  persons  who  fraudu- 
lently procured  title  under  fictitious  homestead  proceedings  in  names 
of  fictitious  x>ersons  is  subject  to  divestiture  on  suit  by  government, 
though  purchaser  be  bona  fide  purchaser;  La  Clair  v.  United  States, 
184  Fed.  134,  where  Interior  Department  recognizes  rights  of  Indians 
to  allotments  of  land  with  full  knosrledge  of  facts  and  without  fraud, 
and  patents  have  been  issued,  department  cannot  cancel  patents  be- 
cause of  change  in  its  interpretation  of  law,  and. court  refuses  to  cancel 
patent  at  suit  of  government,  where  allotments  were  satisfactory  to 
tribe  from  whose  lands  they  were  made;  United  States  v.  Barber  Lum- 
ber Co.,  172  Fed.  956,  fact  that  defendant  purchased  large  tract  of 
timber  lands  from  persons  entering  same  under  Timber  and  Stone  Act 
shortly  after  entry  is  not  sufficient  to  establish  fraudulent  character 
of  entry  and  entitle  government  to  cancellation  of  patents,  though  some 
of  entrymen  made  entries  with  expectation  of  selling  to  defendant; 
United  States  v.  Mills,  169  Fed.  687,  holding  fraud  in  entry  entitling 
government  to  cancellation  of  patent  issued  for  land  was  not  estab- 
lished where  there  was  no  substantial  evidence  that  defendant  did  not 
act  in  good  faith;  Woolsey  v.  Haynes,  165  Fed.  393,  91  C.  C.  A.  341, 
holding  evidence  insufficient  to  entitle  complainant  to  cancellation  of 
deed  on  ground  of  fraud  of  grantee's  agent;  Mastin  v.  Noble,  157  Fed^ 
508,  85  C.  C.  A.  98,  conveyance  secured  through  influence  of  agent  of 
grantor,  who  has  been  secretly  compensated  by  grantee  by  promise  of  in- 
terest in  property  conveyed,  is  voidable  for  fraud  by  principal;  Hyde 
V.  McFaddiri,  140  Fed.  443,  72  C.  C.  A.  655,  canceling  deed  to  oil  lands 
made  by  attorney  in  fact  where  it  was  unconscionable;  Fowler  v. 
Fowler,  135  Fed.  410,  holding  insufficient  evidence  of  fraudulent 
representations  inducing  deed  of  interest  in  brother's  estate;  Chicago 
etc.  Ry.  Co.  v.  Wilcox,  116  Fed.  914,  54  C.  C.  A.  147,  holding  where 
complainant  released  claim  for  broken  hip  and  was  induced  by  her 
physician,  who  was  also  company's  physician,  to  believe  she  would 
be  well  within  year,  and  she  settled  on  that  basis,  fact  that  injury 
turned  out  to  be  permanent  not  ground  to  avoid  release;  Valentine  v, 
McGrath,  4  Alaska,  109,  where  defendant  erected  valuable  building  on 
town  lot,  and  by  mistake  it  covered  wedge-shaped  piece  of  plaintiff's 
lot  eighteen  inches  wide  at  wide  end  and  forty  inches  in  length,  equity 
will  not  compel  defendant  to  disfigure  building  by  cutting  out  part  on 
plaintiff's  lot,  but  remit  plaintiff  to  suit  for  value  of  land;  Gibbs  v» 
Wallace,  58  Colo.  372,  147  Pac.  689,  holding  evidence  insufficient  to  es- 
tablish defendant's  contention  that  deed  stating  grantees  assume  and 
agree  to  pay  encumbrance  was  contrary  to  agreement  of  parties,  and 
refusing  to  reform  deed;  James  v.  Aspelin,  57  Colo.  383^  141  Pac.  993,. 
holding  evidence  was  sufficient  to  establish  fraud  in  action  to  annul 
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oontraet  where  person  was  indaced  to  purchase  undivided  interest  in 
water  filings  and  to  assign  without  consideration  his  contract  to  cor- 
poration to  handle  water,  but  which  never  did  anything  and  reassigned 
contract;  State  v.  Hackley,  Hume  &  Joyce,  124  La:  868,  50  South.  777, 
allegation  in  action  to  set  aside  sale  of  State  land  for  fraud  that  de- 
fendants were  holders  in  bad  faith  is  not  allegation  of  fact,  but  con- 
clusion of  law,  and  petition  stated  no  cause  of  action;  Schinzer  y. 
W3mian,  27  N.  D.  513,  146  N.  W.  905,  reversing  decree  canceling  two 
warranty  deeds  and  contract  of  purchase  on  ground  of  undue  influence 
and  assumption  that  plaintiff  thought  she  was  signing  option,  where 
'there  was  no  evidence  of  substitution  of  documents,  and  evidence  of 
undue  influence,  if  any,  was  inadmissible ;  Sing  Yon  v.  Wong  Free  Lee, 

16  S.  D.  388,  92  N.  W.  1075,  holding  in  action  to  compel  conveyance 
of  interest  in  mining  claim  that  interveners  advanced  money  to  pay 
for  part  of  interest  purchased  in  plaintiff's  name;  Moore  v.  Adams,  26 
Okl.  54, 108  Pac.  395,  holding  evidence  was  insufficient  to  establish  fraud 
in  conveyance  by  negro,  confined  in  penitentiary,  of  forty  acres  of 
undeveloped  oil  land  to  his  sister  for  one  hundred  dollars;  Ross  v. 
Stewart,  25  Okl.  622,  106  Pac.  874,  denying  petition  to  have  holder  of 
patent  issued  by  town-site  commissioners  for  town  lot  in  town  of 
Cherokee  Nation,  declared  trustee  for  adverse  claimant;  Nye  v.  Lincoln 
County  Bank,  76  Or.  47,  146  Pac.  986,  holding  evidence  sufficient  to 
justify  cancellation  of  note  and  mortgage  on  ground  that  they  had 
been  given  as  matter  of  accommodation  and  not  to  operate  apparent 
character;  Koen  v.  Kerns,  47  W.  Va.  580,  35  S.  E.  904,  holding  where 

^deed  made  under  prior  executory  contract  varies  therefrom,  it  may  be 
shown  that  variance  is  due  to  mistake  in  drawing  deed;  United  States 
y.  American  Bell  Telephone  Co.,  167  U.  S.  240,  251,  42  L.  Ed.  154,  158, 

17  Sup.  Ct.  810,  811,  815,  in  suit  to  annul  patent  for  invention ;  Chicago 
etc.  Ry.  Co.  v.  Belliwith,  83  Fed.  440,  28  C.  C.  A.  258,  similarly  as  to 
contract  of  release;  Pennsylvania  Mut.  Life  Ins.  Co.  v.  Union  Trust 
Co.,  83  Fed.  893,  in  suit  to  annul  assignment  of  insurance  policy;  Gray 
V.  Law,  6  Idaho,  559,  96  Am.  St.  Rep.  280,  57  Pac.  436,  proof  of  falsity 
of  acknowledgment  of  deed  must  be  beyond  reasonable  doubt;  Cham- 
bers V.  Emery,  13  Utah,  394,  45  Pac.  195,  parol  to  establish  resulting 
trust  must  be  conclusive;  Ewing  v.  Keith,  16  Utah,  318,  52  Pac.  6,  in 
suit  to  have  deed  to  mining  claim  declared  mortgage ;  dissenting  opinion 
in  McCarter  v.  Sooy  Oyster  Co.,  78  N.  J.  L.  410,  75  Atl.  217,  majority 
holding  in  action  of  ejectment  by  State  to  recover  tide-lands,  evidence 
that  grant  of  riparian  commissioners  was  invalid  because  lands  were 
natural  oyster-beds  within  act  of  1888  was  inadmissible. 

Distinguished  in  McCaskill  Co.  y.  United  States,  216  U.  S.  508,  509, 
64  L.  Ed.  594,  30  Sup.  Ct.  386,  equity  decrees  cancellation  of  patent 
to  land  obtained  by  fraud  and  perjury  in  ex  parte  proceedings  before 
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land  office;  Putney  v.*^chmidt,  16  N.  M.  406,  120  Pac.  721,  holding 
slightest  fraud  hy  creditor  in  inducing  sureties  to  make  contract 
annuls  suretyship  contract. 

Decree  of  certainty  necessary  to  establish  fraud  in  civil    action. 
Note,  33  L.  B.  A.  (N.  S.)  838. 

Equity  will  cancel  patent  only  where  ftaud  or  mistake  qieciflcally 
ayerred  is  clearly  proved. 

Approved  in  United  States  v.  Stinson,  197  U.  S.  204,  205,  49  L.  Ed. 
725,  25  Sup.  Ct.  426,  reaffirming  rule;  Thallman  v.  Thomas,  111  Fed. 
282,  49  C.  C.  A.  317,  reaffirming  rule;  United  States  v.  Clark,  125  Fed. 
777,  holding  patent  for  public  land  will  not  be  set  aside  on  ground  of 
fraud  committed  by  patentees  where  proof  is  only  sufficient  to  raise 
suspicion  of  fraud  not  amounting  to  conviction;  United  States  v. 
Detroit  Timber  &  Lumber  Co.,  124  Fed.  399,  holding  fact  that  lumber 
company  lent  money  without  security  to  persons  to  enable  them  to  enter 
and  pay  for  land  under  Timber  and  Stone  Act,  in  expectation  that 
when  entrymen  obtained  title  it  would  be  enabled  to  buy  timber  from 
such  lands  by  reason  of  its  having  only  mill  in  vicinity,  does  not  render 
entries  void  for  fraud;  Files  v.  Brown,  124  Fed.  139,  59  C.  C.  A.  403, 
refusing  to  rescind  sale  of  judgment  by  receiver  pursuant  to  order  of 
court  on  ground  of  inadequacy  of  price;  Gray  v.  Law,  6  Idaho,  565,  96 
Am.  St.  Rep.  283,  57  Pac.  436,  applying  principle  in  attempt  to  impeach 
married  woman's  certificate  of  acknowledgment;  United  States  v.  San 
Jacinto  Tin  Co.,  125  U.  S.  300,  31  L.  Ed.  756,  8  Sup.  Ct.  864,  following 
rule;  Colorado  Coal  etc.  Co.  v.  United  States,  123  U.  S.  316,  31  L.  Ed. 
186,  8  Sup.  Ct.  135,  in  suit  to  annul  patent  on  ground  that  land  was 
mineral  land;  United  States  v.  Des  Moines  Nav.  &  Ry.  Co.,  142  U.  S. 
541,  35  L.  Ed.  1108,  12  Sup.  Ct.  316,  general  averment  of  fraud  insuffi- 
cient to  set  aside  railroad  grant;  United  States  v.  Budd,  144  U.  S.  161, 
36  L.  Ed.  886,  12  Sup.  Ct.  577,  in  suit  to  annul  timber  patent;  United 
States  V.  Missouri  etc.  Ry.  Co.,  37  Fed.  71,  and  United  States  v.  Union 
Pac.  Ry.  Co.,  37  Fed.  556,  both  refusing  to  cancel  railroad  grants; 
Stimson  Land  Co.  v.  Rawson,  62  Fed.  429,  general  conclusion  of  fraud 
will  not  warrant  canceling  entry;  Montana  etc.  Ry.  Co.  v.  Migeon,  68 
Fed.  812,  placer  patent  is  not  attackable  collaterally;  People  v. 'Swift, 
96  Cal.  169,  31  Pac.  17,  in  suit  to  cancel  State  patent. 

Distinguished  in  United  States  v.  San  Pedro  &  Canon  del  Agua  Co., 
4  N.  M.  277,  295,  300,  301,  17  Pac  389,  407,  412,  413,  where  evidence 
of  mistake  was  clear. 

Steps  preliminary  to  issue  of  patent  are  presumed  to  have  been  taken. 

Approved  in  United  States  v.  Home  Coal  etc.  Co.,  200  Fed.  914,  119 

C.  C.  A.  206,  Rev.  Stats.,  §§  2347-2350,  authorizing  entry  of  coal  lands. 
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contain  no  provision  requiring  applicant  to  state  that  entry  is  for  his 
sole  use  and  benefit,  land  entry  by  qualified  person  is  not  invalid  be- 
cause made  in  part  for  benefit  of  others  who  are  also  qualified  to  make 
entry;  United  States  v.  Iron  etc.  Min.  Co.,  128  U.  S.  676,  677,  32  L.  Ed. 
573,  9  Sup.  Ct.  196,  197,  burden  is  on  government  to  show  survey  incor- 
rect ;  United  States  v.  Marshall  Min.  Co.,  129  U.  S.  688,  32  L.  Ed.  738, 
9  Sup.  Ct.  346,  construing  patent  to  mineral  lands;  United  States  v. 
Edwards,  33  Fed.  104,  refusing  to  annul  certificates  of  entry  on  Indian 
lands ;  United  States  v.  King,  83  Fed.  191,  27  C.  C.  A.  509,  and  United 
States  V.  King,  9  Mont.  78,  22  Pac.  498,  surveyor-general's  certificate 
is  evideneo  that  requisite  work  done;  Colorado  Fuel  Co.  v.  Maxwell 
Grant  Co.,  22  Colo.  73,  43  Pac.  556,  acknowledgment  certificate  is 
prima  facie  evidence  of  officer's  authority  >  McSorley  v.  Hill,  2  Wash. 
647,  27  Pac.  555,  certificate  of  location  will  be  disturbed  only  when 
evidence  clear;  Miller  v.  Donahue,  96  Wis.  509,  71  N.  W.  904,  holding 
patent  passed  title  for  purposes  of  State  taxation;  Diller  v.  Hawley, 
81  Fed.  657,  26  C.  C.  A.  514,  arguendo. 

Courts  cannot  limit  Mexican  grant  as  conflrmed  by  Oongressw 
Approved  in  Catron  v.  Lau^hlin,  11  N.  M.  631,  72  Pac.  32,  following 
rule;  Astiazaran  v.  Santa  Rita  Land  etc.  Co.,  3  Ariz.  26,  20  Pac.  192, 
holding  territorial  courts  cannot  determine  validity  of  Spanish  or  Mexi- 
can grant  until  surveyor-general  rex>orts;  Smith  v.  Reynolds,  9  App. 
D.  C.  286,  act  of  Congress  confirming  Las  Vegas  grant  confirmed  entire 
grant  as  made  by  Mexico,  and  not  merely  portions  assigned  to  settlers 
at  time  of  cession  of  territory  of  New  Mexico  to  United  States,  and 
injunction  lies  to  restrain  Land  Department  from  making  resurvey,  so 
as  to  include  in  grant  only  land  assigned  to  settlers;  Shaw  v.  Kellogg, 
170  U.  S.  331,  42  L.  Ed.  1057,  18  Sup.  Ct.  640,  and  Waddingham  v. 
Robledo,  6  N.  M.  373,  28  Pac.  671  j  both  following  rule;  Astiazaran  v. 
Santa  Rita  Min.  Co.,  148  U.  S.  83,  37  L.  Ed.  377,  13  Sup.  Ct.  458,  report 
of  surveyor-general  not  attackable  in  courts  until  acted  on  by  Congress; 
United  States  v.  Convay,  175  U.  S.  67,  44  L.  Ed.  75,  20  Sup.  Ct.  16,  re- 
fusing to  review  act  confirming  lands  to  Indians;  McNee  v.  Donahue, 
76  Cal.  502,  18  Pac.  440,  confirmatory  act  operates  as  present  grant. 

Distinguished  in  Chaves  v.  Whitney,  4  N.  M.  184,  16  Pac.  614,  hold- 
ing surveyor-general's  decision  not  binding  until  confirmed  by  Congress. 

Miscellaneous.    Cited  in  United  States  v.  Maxwell  Land  Grant  Case, 
5  N.  M.  302,  3  L.  R.  A.  752,  21  Pac.  154. 

121  U.  8.  383-387,  30  L.  Ed.  930,  7  Sup.  Ct.  929,  FISHEB  y.  KELSET. 

Innkeeper's  respomdbUlty  limited  to  goods  stolen  from  room  occupied  by 
guest  av  such. 

Approved  in  Haff  v.  Adams,  6  Ariz.  401,  59  Pac.  112,  where  guest 
selected  rooms  in  hotel  and  furnished  them  and  paid  for  room  and 
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board  by  montb,  hotel-keeper  not  liable  for  guest's  property  stolen  from 
room. 

Bailee's  liability  for  servant's  wrongful  appropriation.  Note,  29 
L.  B.  A.  96. 

Actual  knowledge  will  not  make  innkeeper  liable  for  samides,  where 
statute  requires  written  notice. 

Approved  in  Williams  v.  Norvell  etc.  Hardware  Co.,  29  Okl.  332, 
Ann.  Cas.  1913A,  448,  35  L.  R.  A.  (N.  S.)  850,  U6  Pac.  786, 1  N.  C.  C.  A. 
323,  where  property  is  brought  to  hotel  for  purpose  of  sale  or  show,  such 
as  goods  of  commercial  travelers,  law  does  not  hold  innkeeper  to  his 
strict  liability,  but  only  to  exercise  of  ordinary  care. 

Liability  of  innkeeper  with  respect  to  goods  of  commercial  traveler 
brought  to  inn  for  sale  or  show.  Note,  Ann.  Oas.  1913A,  449, 
451. 

What  constitutes  delivery  or  deposit  of  goods  with  innkeeper  under 
statute  limiting  liability  for  effects  of  guest.  Note,  12  Ann.  Gas. 
101. 

Innkeepers'  liability  for  loss  of  commercial  traveler's  samples. 
Note,  35  L.  R.  A.  (N.  S.)  351. 

Liability  of  innkeeper  for  injury  to  or  loss  of  goods  of  traveling 
salesman.    Note,  1  N.  0.  0.  A.  323. 

121  U.  S.  388-392,  30  L.  Ed.  1059,  7  Sup.  Ot.  916,  USBJOH  WATER  00  Y. 
EASTON. 

Corporate  grant,  to  be  exclusive,  must  be  expressly  so. 

Approved  in  San  Francisco  v.  McGovem,  28  Cal.  App.  611,  152  Pac. 
988,  where  Constitution  expressly  grants  to  city  right  to  construct  and 
operate  public  utility  in  another  city,  impairment  of  value  of  works  of 
private  corporation  in  such  city  is  not  taking  of  property  without  due 
process  of  law;  Rockland  Water  Co.  v.  Camden  Water  Co.,  80  Me>  562, 
563,  1  L.  R.  A.  394,  15  Atl.  787,  construing  act  authorizing  appropria- 
tion of  water;  Syracuse  Water  Co.  v.  Syracuse,  116  N.  Y.  179,  5  L.  R.  A. 
551,  22  N.  E.  384,  grant  of  right  to  supply  city  with  water  not  exclusive 
unless  expressly  made  so. 

Distinguished  in  Westerly  Water  Works  ▼.  Westerly,  75  Fed.  190, 
under  facts. 

Establishment  and  regulation  of  municipal  water  supply.  Note, 
61  L.  R.  A.  37,  82,  84,  86. 

Right  of  municipality  to  establish  competing  water  plant.  Note, 
L.  R.  A.  19150,  440. 

Obligation  clause  applies  only  to  laws  enacted  after  contracts  made. 
Approved  in  Dawson  v.  Columbia  Ave.  etc.  Trust  Co.,  197  U.  S.  182, 
49  L.  Ed.  716,  25  Sup.  Ct.  420,  repudiation  by  city  of  contract  with 
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water  eompany  and  refusal  to  perform  does  not  raise  Federal  question; 
Oshkosh  Water-Works  v.  Oshkosh,  187  U.  S.  446,  47  L.  Ed.  253,  23 
Sup.  Ct.  237,  holding  obligation  of  contracts  with  municipality  not  im- 
paired by  subsequent  changes  in  its 'charter,  which  protect  it  from  suit 
on  claims  not  first  presented  to  council  and  disallowed;  Skaneateles 
Water-Works  Co.  v.  Skaneateles,  184  U.  S.  367,  46  L.  Ed.  592,  22  Sup. 
Ct.  405,  holding  implied  contract  that  village  will  not  construct  its  own 
waterworks  or  provide  itself  therewith  otherwise  than  by  purchase  or 
condemnation  of  works  of  incorporated  water  company,  after  expira- 
tion of  contract  for  water  supply,-  does  not  arise  from  consent  of  village 
to  incorporation  of  company  and  its  construction  of  works  under  non- 
exclusive franchise;  Pinney  v.  Nelson,  183  U.  S.  147,  46  L.  Ed.  127,  22 
Sup.  Ct.  54,  holding  obligation  of  contract  of  stockholders  in  foreign 
corporation  not  impaired  by  Cal.  Civ.  Code,  §  322  (enacted  prior  to  in- 
corporation), imposing  same  personal  liability  upon  stockholders  of 
foreign  corporations  doing  business  in  State  as  upon  stockholders  in 
domestic  corporations;  Farmers'  Loan  etc.  Co.  v.  Sioux  Falls,  131  Fed. 
899,  grant  of  franchise  to.  water  company  does  not  deprive  city  of  power 
to  maintain  competing  system;  Newburyport  Water  Co.  v.  City  of 
Newburyport,  103  Fed.  589,  holding  where  legislative  franchise  to  cor- 
poration to  erect  waterworks  to  supply  city  with  water  is  not  exclusive, 
subsequent  grant  to  city  of  right  to  build  competing  waterworks  does 
not  constitute  taking  without  due  process;  Mercantile  Trust  etc.  Co. 
V.  Collins  Park  etc.  R.  Co.,  99  Fed.  815,  holding  under  provision  of 
Georgia  Constitution  prohibfting  legislature  from  authorizing  construc- 
tion of  street  railroad  in  city  without  consent  of  corporate  authorities, 
ordinance  granting  such  franchise  is  State  law  within  contract  clause 
of  Federal  Constitution;  Sedalia  v.  Donohue,  190  Mo.  419,  89  S.  W. 
389,  where  city  court  decided  that  under  Rev.  Stats.  1889,  §  1498,  tax 
bill  issued  by  clerk  pursuant  to  resolution  of  council  was  valid,  tax 
bills  subsequently  issued  by  clerk  relying  on  such  decision  not  contract 
impaired  by  Supreme  Court  decision  holding  them  void;  Sexton  v. 
Newark  District  Teleg.  Co.,  84  N.  J.  L.  100,  86  Atl.  457,  in  action  for 
compensation  under  section  2  of  Employers*  Liability  Act,  supplement 
enacted  May  2,  1911,  to  take  effect  July  4,  1911,  requiring  notice  that 
provisions  of  section  are  not  intended  to  apply,  did  not  impair  obliga- 
tion of  contract  of  employee  made  on  May  23,  1911,  and  notice  not 
having  been  given,  no  recovery  could  be  had  for  death  occurring  July 
4,  1911;  Morton  v.  Washington  Light  etc.  Co.,  168  N.  C.  586,  84  S.  E. 
1020,  where  waterworks  company  agreed  with  city  to  furnish  given  pres- 
sure for  fire  protection,  citizens  whose  property  was  destroyed  by  fire, 
through  failure  of  company  to  furnish  required  pressure,  may  recover; 
Falconer  v.  Simmons,  51  W.  Va.  177,  41  S.  E.  196,  holding  where  there 
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is  a  statute  and  a  decision  giving  it  certain  constraction  and  there  is  a 
contract  valid  nnder  such  construction,  later  decision  does  not  retro* 
actively  invalidate  such  contract;  State  ex  rel.  Louisiana  Imp.  Co.  v. 
Board  of  Assessors,  111  La.  1001,  36  South.  98,  arguendo;  Hamil- 
ton etc.  Light  Co.  v.  Hamilton,  146  U.  S.  266,  36  L.  Ed.  967,  13 
Sup.  St.  92,  such  ordinance  must  be  passed  under  l^slative  au- 
thority; Wooten  V.  Hill,  98  N.  C.  63,  3  S.  E.  848,  law  giving  agri- 
cultural liens  priority  enters  into  mortgages  executed;  Sittoii  v.  Dubois, 
14  Wash.  626,  45  Pac.  304,  construing  act  giving  farm  laborers  priority 
of  lien  on  crop;  Daggs  v.  Orient  Ins.  Co.,  136  Mo.  396,  68  Am.  St.  Sep. 
645,  35  L.  B.  A.  230,  38  S.  W.  88,  and  dissenting  opinion  in  Common- 
wealth V.  Perry,  155  Mass.  124, 14  L.  R.  A.  328,  28  N.  E.  1127,  arguendo. 

Municipal  ordinance  as  within  purview  of  clause  in  Federal  Con- 
stitution against  impairment  of  obligation.  Note,  12  Ann.  Oas. 
505. 

State  court  decision,  eonstming  contract,  reviewable  only  wlien  en- 
forcing law  claimed  to  impair  it. 

Approved  in  Brewster  v.  Cahill,  194  U.  S.  629,  48  L.  Ed.  1158,  24  Sup. 
Ct.  867,  and  Baltimore  etc.  Ry.  Co.  v.  Mayor  and  City  Council,  179  U.  S. 
681,  45  L.  Ed.  384,  21  Sup.  Ct.  918,  both  reaffirming  rule ;  National  Mu- 
tual Building  etc.  Assn.  v.  Brahan,  193  U.  S.  648,  48  L.  Ed.  828,  24  Sup. 
Ct.  532,  change  of  decision  by  State  court  does  not  impair  obligation  of 
contracts;  New  Orleans  Water- Works  Co.  v.  Louisiana,  185  U.  S.  351, 
46  L.  Ed.  944,  22  Sup.  Ct.  696,  holding  claim  that  forfeiture  of  charter 
of  waterworks  for  maintaining  illegal  rates  by  decree  of  State  court 
after  full  hearing  by  all  parties  in  quo  warranto  impaired  obligation 
of  contract  gives  no  jurisdiction  to  Supreme  Court  to  review  decree; 
Gulf  &  Ship  Island  R.  R.  Co.  v.  Hewes,  183  U.  S.  76,  46  L.  Ed.  91,  22 
Sup.  Ct.  29,  holding  exemption  from  taxation  for  term  of  twenty  years 
which  Mississippi  Act  of  February  23,  1882,  §  18,  assumes  to  give  to 
railroad  thereby  incorporated,  is  subject  to  power  of  legislature  to  alter 
or  amend  it ;  Yazoo  &  M.  V.  R.  R.  Co.  v.  Adams,  180  U.  S.  45,  45  L.  Ed. 
417,  21  Sup.  Ct.  257,  holding  Federal  question  as  to  impairment  of  con- 
tract not  raised  where  only  question  involved  in  State  court  was  con- 
struction of  charter,  though  it  appeared  that  there  were  statutes  subse- 
quent thereto  which  might  have  been  but  were  not  relied  upon  as  raising 
Federal  question  concerning  construction  of  charter;  Southern  Bell  Tel. 
&  Tel.  Co.  V.  City  of  Birmingham,  211  Fed.  711,  ordinance  repealing 
prior  ordinance  fixing  rates  to  be  charged  for  term  of  years,  without 
substituting  other  rates,  did  not  impair  obligation  of  contract,  and  Fed- 
eral court  of  equity  has  no  power  to  grant  injunctive  relief;  American 
Tel.  &  Tel.  Co.  v.  Town  of  New  Decatur,  176  Fed.  135,  139,  municipal 
ordinance  repealing   prior   ordinance   granting  franchise  to  telephone 
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eompany,  ordering  company  to  remove  poles  and  wires  from  street  as 
nuisanee,  and  directing  suit  to  compel  removal  in  case  of  its  failure  to 
do  so,  is  not  law  impairing  obligation  of  contract  giving  Federal  court 
jurisdiction  to  enjoin  enforcement;  City  of  Louisville  v.  Cumberland 
Tel.  &  Tel.  Co.,  155  Fed.  729,  12  Ann,  Oas.  500,  84  C.  C.  A.  151,  Federal 
court  is  without  jurisdiction  of  suit  to  enjoin  enforcement  of  municipal 
ordinance  for  impairment  of  obligation  of  contract  or  deprivation  of 
property  without  due  process  of  law,  where  municipality  was  not  au- 
thorized by  Constitution  or  legislature  to  pass  such  ordinance ;  Missouri 
V.  Harris,  144  U.  S.  211,  36  L.  Ed.  409,  12  Sup.  Ct.  839,  and  Union  etc. 
Ry.  Co.  V.  Snow,  168  U.  S.  707,  42  L.  Ed.  1214,  18  Sup.  Ct.  947,  all  fol- 
lowing rule;  Central  Land  Co.  v.  Laidley,  159  U.  S.  Ill,  40  L.  Ed.  94, 
16  Sup.  Ct.  82,  denying  jurisdiction,  where  validity  of  statute  in  ques- 
tion admitted;  Hanford  v.  Davies,  163  U.  S.  278,  41  L.  Ed.  159,  16  Sup. 
Ct.  1053,  Ray  v.  Western  Pennsylvania  Natural  Gas  Co.,  138  Pa.  St.  592, 
21  Am.  St  Bep.  929, 12  L.  R.  A.  293,  20  Atl.  1067,  and  Storrie  v.  Cortes, 
90  Tex.  288,  35  L.  R.  A.  668,  38  S.  W.  156,  on  point  that  State  judgment 
is  not  contemplated  by  obligation  clause;  Bacon  v.  Texas,  163  U.  S.  216, 
41  L.  Ed.  136,  16  Sup.  Ct.  1027,  arguendo. 

Limited  in  McCuUough  v.  Virginia,  172  U.  S.  116,  43  L.  Ed.  387,  19 
Sup.  Ct.  139,  holding,  where  purport  of  decision  is  to  give  effect  to  such 
act,  court  has  jurisdiction  (but  see  dissenting  opinion  in  172  U.  S.  126, 
43  L.  Ed.  391,  19  Sup.  Ct.  143). 

Distinguished  in  Louisiana  Ry.  &  Nav.  Co.  v.  Behrman,  235  U.  S.  170, 
59  L.  Ed.  180,  35  Sup.  Ct.  62,  Federal  Supreme  Court  has  jurisdiction 
to  determine  whether  there  is  contractual  obligation  which  plaintiff  in 
error  is  entitled  to  enforce  without  its  being  impaired  by  subsequent 
ordinance  enacted  under  authority  of  State,  and  holding  ordinance  of 
New  Orleans  for  construction  of  Belt  railroad  did  not  impair  obligation 
of  contract  based  on  former  ordinance;  Indianapolis  v.  Central  Trust 
Co.,  83  Fed.  532,  27  C.  C.  A.  580,  under  facts. 

Impairment  of  obligation  of  contracts  by  judicial  decision.    Note, 
4  Ann.  Oas.  93. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court 
to  obtain  review  in  Federal  Supreme  Court.    Note,  68  L.  R.  A.  46. 

121  U.  8.  893-^03,  30  L.  Ed.  1061,  7  Slip.  Ot.  911,  KOOKAK  Y.  OAIJBDONIA 
MDX.  CO. 

Defendant  added  by  amendment,  under  Dakota  law,  presumed  to  havo 
adopted  codefendants'  answer. 

Approved  in  Nome-Snook  Co.  v.  Simpson,  1  Alaska,  588,  municipality, 
though  not  adverse  claimant  in  land  ofi&ce  proceeding,  may  intervene  in 
suit  against  adverse  claimant  by  applicant  for  mining  patent  and  pro- 
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tect  its  public  property  lying  within  limits  of  location;  Connor  v.  Na- 
tional Bank,  7  S.  D.  442,  64  N.  W.  520,  party  cannot  object  to  amend- 
ment after  judgment. 

Objection  to  introduction  of  evidence  nmst  Indicate  gpeciilc  groonda. 
Approved  in  Choctaw,  Oklahoma  etc.  R.  Co.  v.  McDade,  191  U.  S.  69, 
48  L.  Ed.  101,  24  Sup.  Ct.  24;  Porter  t.  Buckley,  147  Fed.  146,  78 
C.  C.  A.  138,  and  Graves  v.  Bonness,  97  Minn.  281,  107  N.  W.  164,  all 
following  rule;  Safford  v.  United  States,  233  Fed.  500,  where  testimony 
is  inadmissible,  and  could  not  under  any  state  of  facts  be  rendered  ad- 
missible, general  objection  is  sufficient  to  present  for  review  question  of 
admission  of  such  evidence ;  Prettyman  v.  United  States,  180  Fed.  37, 103 
C.  C.  A.  384,  applying  rule  in  aistion  against  officers  of  national  bank 
and  others  aiding  and  abetting  them  in  misapplication  of  bank's  funds; 
Texas  &  P.  Ry.  Co.  v.  Coutourie,  135  Fed.  471,  68  C.  C.  A.  177,  error 
not  assignable  to  admission  of  letters,  portion  of  which  was  relevant,  on 
ground  that  other  parts  were  not,  where  no  motion  made  to  strike  out 
irrelevant  parts;  Illinois  Car  etc.  Co.  v.  Linstroth  Wagon  Co.,  112  Fed. 
739,  50  C.  C.  A.  504,  holding  objection  that  copy  of  contract  introduced 
in  evidence  was  not  stamped  and  that  there  was  no  proof  that  original 
was,  as  required  by  internal  revenue  laws,  must  be  made  when  docu- 
ment is  offered;  Remington  Mach.  Co.  v.  Wilmington  Candy  Co.,^  6 
Penne.  (Del.)  306,  66  Atl.  471,  in  action  for  breach  of  warranty  of 
machine,  objection  that  it  was  not  operated  in  accordance  with  defend- 
ant's instructions  during  period  covered  by  plaintiff's  evidence  of  in- 
capacity of  machine,  made  after  evidence  was  admitted,  comes  too  late; 
Carmody  v.  Capital  Traction  Co.,  43  App.  D.  C.  251,'  Ann.  Oaa.  1916D, 
706,  in  action  by  administratrix  to  recover  damages  for  wrongful  death 
of  intestate,  exception  failing  to  point  out  to  trial  court  grounds  of 
objection  and  particular  portion  of  instruction  to  which  it  is  directed  is 
insufficient  and  cannot  be  made  basis  of  assignment  of  error  on  appeal; 
De  Forest  v.  XFnited  States,  11  App.  D.  C.  460,  where  specific  objection 
was  not  made  at  trial  that  testimony  of  police  officer,  based  upon  in- 
formation given  to  him  by  former  inmate  of  bawdy-house,  was  hearsay, 
appellate  court  will  not  review  trial  court's  denial  of  motion  to  strike 
out  testimony;  Gilbert  v.  Fay,  4  App.  D.  C.  40,  reversing  judgment  for 
plaintiff  in  action  by  attorney  to  recover  balance  alleged  to  be  due  upon 
express  contract  to  pay  contingent  fee  for  error  in  admitting  state- 
ments of  plaintiff  over  objection  as  to  customary  fee  for  services  in 
such  case;  Bell  v.  Sheridan,  21  D.  C.  373,  in  action  on  promissory  note 
against  maker,  general  objection  to  testimony  of  four  of  defendant's 
witnesses  was  insufficient,  and  verdict  for  defendant  would  not  have 
been  different  had  testimony  been  excluded,  as  seven  witnesses  had 
already  testified  to  same  effect;  Kersten  ▼.  Great  Northern  Ry.  Co.,  28 
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N.  D.  15,  147  N.  W.  789,  holding  objection  that  question  assumed  state 
of  facts  not  in  controversy,  irrelevant,  incompetent,  and  no  foundation 
laid  was  insufficient  to  raise  point  that  it  was  not  proper  hypothetical 
question;  Reynolds  v.  Morton,  22  Wyo.  184, 136  Pac.  797,  general  objec- 
tion to  certified  copy  of  chattel  mortgage  offered  in  evidence  was  in- 
sufficient to  raise  objection  that  county  clerk's  seal  was  not  affixed  to 
certificate;  Mitchell  v.  Marker,  62  Fed.  141,  25  L.  R.  A.  35,  10  C.  C.  A. 
306,  North  Chicago  etc.  R.  Co.  v.  St.  John,  85  Fed.  807,  29  C.  C.  A.  634, 
and  Pittsburgh  etc.  Ry.  Co.  v.  Thompson,  82  Fed.  728,  27  C.  C.  A.  333, 
all  refusing  to  consider  general  objections;  New  York  etc.  Equipment 
Co.  V.  Blair,  79  Fed.  899,  25  C.  C.  A.  216,  objection  that  evidence  is 
*' immaterial,  irrelevant  and  incompetent"  is  insufficient;  New  York 
etc.  R.  Co.  V.  O'Leary,  93  Fed.  740,  35  C.  C.  A.  562,  where  objection  to 
evidence  not  made  at  trial. 

Distinguished  in  Holy  Cross  Gold  Min.  etc.  Co.  v.  0 'Sullivan,  27  Colo. 
242,  60  Pac.  572,  holding  where  general  objection  is  made  to  objection 
of  evidence  that  it  is  ''incompetent,  irrelevant  and  immaterial,"  it  is 
sufficient  to  permit  assignment  on  review  of  any  specific  objection  em- 
braced within  general  one. 

Location  work,  originally  wrongfnl,  may  be  validated  by  withdrawal  of 
Indian  reservation. 

Approved  in  Nome-Sinook  Co.  v.  Simpson,  1  Alaska,  583,  adverse  suit 
by  applicant  for  mining  patent  is  maintainable  in  Alaska  District 
Court ;  Loney  v.  Scott,  57  Or.  383,  32  L.  R.  A.  (N.  S.)  466,  112  Pac.  174, 
possession  of  plaintiffs  as  placer  claimants  at  time  of  railroad's  applica- 
tion for  patent  is  sufficient  to  defeat  railroad's  action  for  possession, 
and  plaintiffs  might  enjoin  such  action;  Deadwood  v.  Whittaker,  12 
S.  D.  520,  81  N.  W.  909,  holding  one  entering  Indian  reservation  and 
attempting  to  locate  mining  claim  to  which,  after  opening  of  reserva- 
tion, it  was  given  patent,  had,  prior  to  opening,  sufficient  right  in  such 
claim  to  part  with  portion  thereof  by  dedication  for  highway;  Le  Clair 
V.  Hawley,  18  Wyo.  40,  41,  102  Pac.  858,  859,  under  act  of  Congress  of 
1905,  providing  for  disposing  of  ceded  lands  of  Shoshone  Indian  reser- 
vation, and  prohibiting  entry  within  sixty  days  of  time  lands  were 
opened  for  entry,  entry  under  mining  laws  after  expiration  of  sixty-day 
limit  was  not  invalidated  because  entryman  had  been  upon  land  before 
expiration  of  sixty-day  period. 

Distinguished  in  Jones  v.  Wild  Goose  Min.  &  Trading  Co.,  177  Fed. 
99,  29  L.  R.  A.  (N.  S.)  392,  101  C.  C.  A.  349,  placer  mining  claim  located 
in  good  faith  is  not  wholly  void  because  it  exceeds  twenty  acres,  but  is 
void  only  as  to  excess,  and  until  he  has  been  advised  of  excess  and  has 
had  reasonable  time  ta  make  selection,  his  possession  extends  to  entire 
claim  and  person  making  location  on  any  part  of  claim  is  trespasser; 
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Kendall  v.  San  Juan  Min.  Co.,  144  U.  S.  664,  86  L.  Ed.  684,  12  Sup.  Ct. 
780,  781,  where  claimant  failed  to  relocate;  Scott  v.  Toomey,  8  S.  D, 
644,  67  N.  W.  840,  where  preliminary  steps  had  not  been  taken. 

Location  of  mining  claim.    Note,  7  L.  R.  A.  (N.  8.)  787* 

121  V.  8.  404-410,  30  L.  Ed.  W7,  7  8ap.  Ct.  919,  LANIEB  T.  KA8EL 

Transfer  to  cut  off  anticipated  defense  will  not  defeat  JarlsdlctloB, 
imder  act  of  1875. 

Approved  in  Cross  v.  Allen,  141  U.  S.  633,  36  L.  Ed.  847,  12  Sup.  Ct. 
69,  sustaining  bona  fide  transfer  where  one  object  was  to  give  jurisdic- 
tion. 

121  U.  8.  411-421  30  L.  Ed.  987,  7  Sup.  Ct.  923,  IiAUaHLIN  T.  MlTOHELIk 

Daughter  leasing  from  father  Is  estopped  to  claim  he  was  her  trustee, 
In  order  to  defeat  devise  to  grandson. 

Approved  in  Martin  v.  New  York  &  St.  L.  Min.  &  Mfg.  Co.,  165  Fed. 
399,  91  C.  C.  A.  348,  in  suit  against  corporation  and  general  manager 
to  charge  property  with  trust  because  manager  had  used  complainant's 
money  without  his  consent  to  acquire  land  in  name  of  corporation, 
transaction  was  held  loan,  and  no  trust  arose  from  use  of  money  for 
corporation. 

121  U.  8.  421-430,  30  L.  Ed.  992,  7  8up.  Ot.  1030,  0AB80N  Y.  DX7KHAM. 
Burden  Is  on  petitioner  to  show  adverM  citizenship. 
Approved  in  Dood  v.  Louisville  Bridge  Co.,  130  Fed.  196,  reaffirming 
rule;  Davies  v.  Wells,  134  Fed.  140,  applying  rule  where  on  removal  of 
ejectment  value  of  land  is  traversed;  Virginia  v.  Felts,  133  Fed.  91,  96, 
burden  is  on  petitioner  on  plea  to  jurisdiction. 

Under  act  of  1876,  record  must  show  Federal  question  reaUy  and  sub- 
stantially Involved. 

Approved  in  Illinois  etc.  Ry.  Co.  v.  Jones,  118  Ky.  165,  80  S.  W.  486, 
following  rule;  Steele  v.  Halligan,  229  Fed.  1014,  action  by  prisoner  in 
Federal  penitentiary  for  injuries  caused  by  warden's  negligence  is  one 
arising  under  Federal  laws  and  is  removable  to  Federal  court,  where 
injury  occurred  within  penitentiary;  Huff  v.  Union  Nat.  Bank,  173  Fed. 
336,  suit  by  stockholder  of  national  bank  against  bank  and  its  officers 
alleging  excessive  loans  to  insolvent  borrowers  without  adequate  secur- 
ity, involved  construction  of  National  Bank  Act  and  Federal  court  had 
jurisdiction  without  diversity  of  citizenship;  Hall  v.  Chicago  etc.  Ry, 
Co.,  149  Fed.  666,  upholding  jurisdiction  over  actioti  for  injuries  to 
employee  on  interstate  railroad  where  petition  disclosed  right  of  action 
under  Federal  law  and  also  right  of  action  under  State  law;  Shellen- 
barger  v.  Fewel,  34  Okl.  82,  87,  124  Pac.  619,  620,  holding  cause  cannot 
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be  removed  to  Federal  court  merely  because  it  involves  interpretation 
of  Creek  law  of  descent  and  distribution  put  in  force  by  Original  Creek 
Agreement,  31  U.  S.  Stats.  870;  Hurst  v.  Cobb,  61  Fed.  2,  suit  against 
party  for  causing  wrongful  levy  by  United  States  marshal  is  removable; 
Wood  V.  Drake,  70  Fed.  882,  action  for  false  imprisonment  against  mar- 
shal; Crystal  Springs  etc.  Water  Co.  v.  Los  Angeles,  76  Fed.  151,  suit 
to  prevent  taking  of  private  property;  National  Bank  ▼.  Wade,  84  Fed. 
12,  suit  by  national  bank  against  officers;  Nashville  etc.  Ry.  Co.  v. 
Taylor,  86  Fed.  176,  177,  182,  question  under  Fourteenth  Amendment; 
Minnesota  v.  Duluth  etc.  R.  Co.,  ^7  Fed.  498,  suit  to  determine  validity  of 
government  land  grant;  Arkansas  v.  Kansas  etc.  Coal  Co.,  96  Fed.  356, 357, 
cause  presenting  question  under  commerce  clause  of  Constitution ;  Wise 
V.  Nixon,  76  Fed.  5,  suit  to  quiet  title  to  mining  claim  before  requisite 
work  done  presents  no  Federal  question;  King  v.  Lawson,  84  Fed.  210, 
suit  by  party  whose  claim  rejected  by  land  officers  presents  no  Federal 
question ;  Tate  v.  Douglas,  113  N.  C.  196,  18  S.  E.  203,  no  Federal  ques- 
tion is  involved  in  construction  of  Federal  court  receiver's  bond;  Cooke 
V.  Avery,  147  U.  S.  385,  37  L.  Ed.  212,  13  Sup.  Ct.  344,  State  v.  Dela- 
ware etc.  Tel.  Co.,  47  Fed.  634,  and  Texas  etc.  Ry.  Co.  v.  Bloom^  85  Tex. 
285,  20  S.  W.  135,  ai^endo. 

Bemoval  of  cause  divests  State  court  of  all  JorisdlctioiL 
Approved  in  Jones  v.  Casey-Hedges  Co.,  213  Fed.  47,  allegations  of 
fact  in  removal  petition  may  be  put  in  issue  by  plaintiff's  plea  to  juris- 
diction in  nature  of  plea  in  abatement,  or  by  answer  to  petition ;  Dono- 
van V.  Wells  Fargo  &  Co.,  169  Fed.  366,  22  L.  B.  A.  (N.  S.)  1250,  94 
C.  C.  A.  609,  on  filing  of  removal  petition.  State  court  is  bound  to  sur- 
render jurisdiction  if,  on  face  of  record,  suit  appears  to  be  removable; 
Tiemey  v.  Helvetia  Swiss  Kre  Ins.  Co.,  163  Fed.  85,  after  removal  of 
cause  into  Federal  court  in  district  in  which  defendant  could  not  have 
originally  been  sued  in  such  court,  and  filing  of  motion  to  remand,  de- 
fendant cannot  improve  his  x>osition  by  general  appearance;  Hadfield  v. 
Northwestern  Life  Assur.  Co.,  105  Fed.  532,  holding  Federal  court  may 
permit  amendment  of  removal  petition  and  bond  correcting  name  of 
court  to  which  cause  is  removed;  Herrick  v.  Norfolk-Southern  R.  Co., 
158  N.  C.  311,  73  S.  £.  1009,  holding  issues  of  fact  raised,  even  though 
allegations  of  removal  petition  were  denied,  were  to  be  tried  in  Federal 
court ;  Chicago  etc.  Ry.  Co.  v.  Brazzell,  33  Okl.  126,  127, 124  Pac.  41,  42, 
holding  State  District  Court  was  without  jurisdiction  to  determine 
issues  of  fact  upon  filing  of  sufficient  x)etition  for  removal,  and  remand- 
ing case  with  directions  to  set  aside  judgment;  Western  Coal  &  Min. 
Co.  V.  Osborne,  30  Okl.  237,  119  Pac.  974,  in  action  for  negligence 
against  foreign  corporation  and  resident  employee,  where  removal  peti- 
tion alleged  fraudulent  joinder  of  employee  having  no  duty  to  perform 
with  reference  to  negligent  acts,  petition  should  be  granted  and  ques- 
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tion  of  fact  left  to  Federal  eonrt;  Holbrook  v.  J.  J.  Quinlan  &  Co.,  84 
Vt.  418,  80  Atl.  342,  where  Federal  court  to  which  cause  is  removed 
disposes  of  it  otherwise  than  on  merits,  jurisdiction  of  State  court  is 
restored,  and  State  court  may  assume  jurisdiction  of  new  suit  on  same 
cause  of  action,  though  sum  declared  is  so  small  suit  cannot  be  re- 
moved;  Burlington  etc.  Ry.  Co.  v.  Dunn,  122  U.  S.  616,  30  L.  Ed.  1160, 
7  Sup.  Ct.  1263,  and  Craven  v.  Turner,  82  Me.  386, 19  Atl.  865,  issues  of 
fact  raised  on  petith)n  determinable  in  Federal  court;  Postal  Telegraph 
Cable  Co.  v.  Southern  Ry.  Co.,  88  Fed,  805,  question  whether  jurisdic- 
tional amount  involved  is  for  Circuit  Court  j  Security  Co.  v.  Pratt,  65 
Conn.  179,  32  Atl.  399,  State  jurisdiction  divested  by  filing  petition  and 
bond;  Northern  Pac.  R.  Co.  v.  McMullen,  86  Wis.  506,  56  N.  W.  6.31, 
Circuit  Court's  conclusion  that  suit  is  properly  removed  divests  juris- 
diction; dissenting  opinion  in  Illinois  Central  R.  R.  Co.  v.  Sheegog,  215 
U.  S.  325,  54  L.  Ed.  215,  30  Sup.  Ct.  101,  majority  holding  that  whether 
defendants  can  be  sued  jointly  as  tort-feasors  is  for  State  court  to 
decide,  and  where  State  court  decides  lessor  road  is  responsible  for 
keeping  roadbed  in  order,  joinder  of  lessor  and  lessee  roads  in  suit  for 
damages  is  not  fraudulent,  and  nonresident  lessee  cannot  remove;  dis- 
senting opinion  in  Cox  v.  Atlantic  etc.  R.  Co.,  166  N.  C.  661,  82  S.  E. 
982;  majority  holding  that  domestic  corporation  consolidating  with  for- 
eign corporation  is  deemed  domestic  corporation  under  State  law,  and 
action  against  it  by  citizen  of  State  for  injuries  received  within  State 
cannot  be  removed  to  Federal  court. 

On  error  to  State  court,  record  must  sbow  tliat  decision  wm  adverse 
to  Federal  rlglit  claimed. 

Approved  in  Files  v.  Davis,  118  Fed.  469,  holding  action  on  attach- 
ment bond  executed  in  Federal  court  presents  Federal  question;  State 
of  South  Carolina  y.  Virginia-Carolina  Chemical  Co.,  117  Fed.  728,  hold- 
ing action  by  State  to  subject  foreign  corporation  to  penalties  imposed 
by  State  statute  not  removable  on  ground  of  Federal  question,  where 
neither  complaint  nor  statute  makes  any  reference  to  Federal  Constitu- 
tion, but  statute  purports  to  have  been  passed  in  exercise  of  police 
powers ;  Marrs  v.  Felton,  102  Fed.  779,  holding  where  Federal  court  re- 
ceiver is  properly  joined  in  State  court  with  codefendant  who  has  no 
right  of  removal,  and  suit  does  not  involve  separable  controversy,  re- 
ceiver cannot  remove ;  State  v.  Frost,  113  Wis.  646,  89  N.  W.  919,  hold- 
ing information  in  behalf  of  State  to  enjoin  Federal  receiver  from  de- 
stroying railroad  to  sell  materials  composing  it  pursuant  to  order  of 
court  is  removable. 

Petitidn  should  set  forth  facts  upon  which  it  is  based. 
Approved  in  Chesapeake  etc.  Ry.  Co.  v.  Cockrell,  232  U.  S.  152,  58 
L.  Ed.  547,  34  Sup.  Ct.  278,  where  plaintiff's  statement  of  his  case  shows 
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joint  canse  of  action  as  tested  by  State  law,  nonresident  defendant 
seeking  removal  must  state  facta  showing  that  joinder  was  mere  fraud- 
tdent  device  to  prevent  removal;  Kinney  v.  Columbia  Savings  etc. 
Assn.,  191  U.  S.  82,  48  L.  Ed.  106,  24  Sup.  Ct.  30,  upholding  power  of 
Circuit  Court  before  action  on  merits  to  amend  removal  petition  by 
addition  of  specific  averments  of  plaintiff's  citizenship,  where  such  citi- 
zenship may  be  inferred  from  record;  Donovan  v.  Wells  Fai^o  &  Co., 
169  Fed.  368,  22  L.  B.  A.  (N.  S.)  1260,  94  C.  C.  A.  609,  where  removal 
petition  set  forth  ultimate  facts  required  by  law,  but  did  not  allege  in 
detail  facts  constituting  alleged  fraudulent  joinder  of  parties  defend- 
ant, it  could  be  amended  in  Federal  court;  Wilbur  v.  Red  Jacket 
Consol.  Coal  etc.  Co.,  153  Fed.  663,  where  counsel,  in  removal  petition, 
through  misinformation  erroneously  stated  citizenship  of  plaintiff, 
Federal  court  may  permit  amendment  after  removal  to  show  court  has 
jurisdiction;  City  of  New  Castle  v.  Western  Union  Tel.  Co.,  152  Fed. 
571,  573,  on  motion  to  remand  to  State  court,  burden  of  proving  amount 
in  controversy  is  sufi&cient  to  give  Federal  court  jurisdiction  is  upon 
defendant,  and  allegation  of  such  fact  in  removal  petition  is  insufficient 
against  plaintiff's  sworn  denial;  Fred  Macey  Co.  v.  Macey,  135  Fed. 
730,  68  C.  C.  A.  363,  where  in  removed  case  there  is  allegation  that 
plaintiff  elsewhere  styled  partnership  is  citizen  of  certain  State,  bill 
cannot  be  amended  in  Circuit  Court  to  show  citizenship  of  partners; 
Thompson  v.  Stalmann,  131  Fed.  811,  where  removal  petition  averred 
controversy  between  diverse  citizens  and  requisite  amount  in  contro- 
versy. Circuit  Court  could  permit  amendment  to  disclose  citizenship  of 
parties ;  Hodge  v.  Chicago  etc.  R.  Co.,  121  Fed.  51,  57  C.  C.  A.  388,  hold- 
ing Federal  court  may  permit  amendment  of  removal  bond  after  time 
for  removal,  where  it  incorrectly  designates  district  and  removal  x)eti- 
tion  disclosed  jurisdictional  facts;  Randall  v.  New  England  Order  of 
Protection,  118  Fed.  783,  holding  where  removal  petition  filed  February 
13th  alleged  that  defendant  was  required  to  appear  within  forty-two 
days  of  December  3d,  but  that  time  to  plead  was  to  be  regulated  by 
rule  of  court,  and  that  time  did  not  expire  until  February  14th,  motion 
to  remand  because  under  court  rules  time  had  expired  which  fails  to  set 
up  rules  not  sustained ;  Kerr  v.  Modem  Woodmen  of  America,  117  Fed. 
595,  54  C.  C.  A.  655,  holding  Federal  court  may  permit  amendment  of 
removal  x)etition  to  correct  allegations  of  plaintiff's  citizenship,  where 
plaintiff's  own  showing  establishes  requisite  diversity  of  citizenship; 
Green  v.  Heaston,  154  Ind.  129,  56  N.  £.  88,  holding  removal  petition 
alleging  diverse  residence  of  parties  at  time  of  filing  complaint  instead 
of  diverse  citizenship  at  commencement  of  action  and  also  when  peti- 
tion is  filed  is  insufficient  where  pleadings  do  not  show  citizenship; 
Illinois  Cent.  R.  Co.  v.  Sheegog's  Admr.,  126  Ky.  267,  103  S.  W.  326, 
holding  x)etition  for  removal  was  defective  which  did  not  state  title  of 
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private  statute,  nor  its  contents,  but  merely  petitioner's  conclusions  as 
to  its  contents;  Martin  v.  Baltimore  etc.  R.  R.  Co.,  151  U.  S.  G91,  38 
L.  Ed.  818,  14  Sup.  Ct.  540,  Powers  v.  Chesapeake  etc.  Ry.  Co.,  169 
U.  S.  101,  42  L.  Ed.  676,  18  Sup.  Ct.  267,  Waite  v.  Phoenix  Ins.  Co.,  62 
Fed.  770,  Powers  v.  Chesapeake  etc.  Ry.  Co.,  65  Fed.  132,  Johnson  v. 
F.  C.  Austin  Mfg.  Co.,  76  Fed.  616,  617,  and  Tremper  v.  Schwabacher, 
84  Fed.  415,  petition  is  amendable  to  show  diverse  citizenship  where 
right  to  removal  shown;  Tennessee  v.  Union  &  Planters'  Bank,  152 
U.  S.  460,  88  L.  Ed.  514,  14  Sup.  Ct.  656,  plaintiff's  statement  of  his 
own  claim  must  show  right;  State  y.  Coosaw  Min.  Co.,  45  Fed.  809, 
petition  is  part  of  record. 

Distinguished  in  Dalton  v.  Milwaukee  Mechanics'  Ins.  Co.,  118  Fed. 
882,  883,  holding  where  record  in  State  court  after  filing  of  removal 
petition  fails  to  show  facts  necessary  to  divest  that  court  of  jurisdie- 
tion.  Federal  court  into  which  record  is  removed  cannot  permit  amend- 
ment of  removal  petition  to  show  such  facts;  Freeman  v.  Butler,  39 
Fed.  4,  5,  and  De  Loy  v.  Travelers*  Ins.  Co.,  59  Fed.  320,  where  original 
petitions  showed  no  right  to  remove. 

Right  of  State  court  to  determine  questions  of  fact  on  x)etition  for 
removal  of  cause  to  Federal  court.    Note,  5  Ann.  Oas.  247. 

Miscellaneous.  Cited  in  Carson  v.  Dunham,  149  Mass.  55,  56,  14  Am. 
St.  Rep.  399,  400,  8  L.  R.  A.  205,  20  N.  E.  313,  314,  incidentally,  in  suit 
in  State  court. 

121  V.  8.  4S0-443,  30  L.  Ed.  995,  7  Sup.  Ct.  1094,  MILWAX7KEE  ETC.  BT. 
00.  ▼.  BROOKS  I/>OOMOTIVB  WORKS. 

Gamisliee  may  assert  right  of  parties  to  whom  he  is  in  law  liable. 
Approved  in  Field  v.  Sammis,  12  N.  M.  46,  73  Pac.  620,  following 
rule;  Freld  v.  Sammis,  12  N.  M.  46,  73  Pac.  620,  holding  third  party 
may  interfere  in  garnishment  proceeding  arising  under  execution  and 
set  up  rights  in  funds,  and  garnishee's  liability  to  principal  debtor  is 
measure  of  his  liability. 

121  V.  a  444-450,  30  L.  Ed.  976,  7  Sup.  Ot.  907,  OUACHITA  PACKET  CO. 
T.  AIKEN. 

State  may  carry  on  local  work  incidentally  affecting  commerce,  in 
absence  of  congressional  action. 

Approved  in  Simpson  v.  Shepard,  230  U.  S.  405,  406,  Ann.  Oas. 
ldl6A,  18,  48  L.  R.  A.  (N.  S.)  1151,  57  L.  Ed.  1544,  33  Sup.  Ct.  729, 
State  may  prescribe  maximum  intrastate  rates  for  interstate  carriers, 
which  are  reasonable,  although  rates  disturb  relations  between  intrar 
state  and  interstate  rates,  in  absence  of  congressional  action;  Port- 
land V.  Montgomery,  38  Or.  224,  62  Pac.  758,  holding  21  Stat.  454,  455, 
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§  7,  prohibiting  construction  of  wharf  outside  harbor  lines  without  per- 
mission of  War  Department  does  not  prohibit  city  from  restraining 
erection  of  wharves  beyond  city  wharf  line  which  is  within  War  De- 
partment's line;  Central  etc.  Telephone  Co.  v.  State,  118  Ind.  208,  10 
Am.  St.  Bep.  125,  19  N.  E.  611,  State  may  regulate  telephone  service; 
Jamieson  v.  Indiana  etc.  Oil  Co.,  128  Ind.  573,  12  L.  B.  A.  658,  28  N.  E. 
82,  regulate  transportation  of  natural  gas;  Waterbury  v.  Newton,  50 
N.  J.  L.  539,  14  Atl.  607,  r^ulate  sale  of  oleomargarine;  Lumberville 
Bridge  Co.  v.  Board  of  Assessors,  55  N.  JT.  L.  536,  25  L.  E.  A.  137,  26 
Atl.  713,  bridge  company  is  subject  to  general  license  tax;  J.  S.  Keator 
Lumber  Co.  v.  St.  Croix  Broom  Corp.,  72  Wis.  82,  7  Am.  St.  Rep.  848, 
38  N.  W.  536,  State  may  authorize  construction  of  booms  in  rivers; 
Hopkins  v.  United  States,  171  U,  S.  594,  43  L.  Ed.  290,  19  Sup.  Ct.  46, 
and  United  States  v.  Hopkins,  82  Fed.  540,  arguendo. 

Distinguished  in  Philadelphia  S.  S.  Co.  v.  Pennsylvania,  122  U.  S.  346, 
30  L.  Ed.  1205,  7  Sup.  Ct.  1125,  State  cannot  levy  tax  on  gross  receipts 
of  steamship  company;  Covington  etc.  Bridge  Co.  v.  Kentucky,  154 
U.  S.  211,  38  L.  Ed.  966, 14  Sup.  Ct.  1089,  cannot  r^ulate  tolls  on  inter- 
state bridge. 

Constitutionality    of    State    regulations    of    interstate    commerce. 
Note,  27  Am.  St.  B>ep.  556. 

Wliarf age  is  goyemable  by  local  State  laws,  which  must  determine  its 
reasonableness. 

Approved  in  Patapsco  Guano  Co.  y.  Board  of  Agriculture,  52  Fed. 
694,  construing  statute  levying  inspection  tax;  The  City  of  Norwalk, 
55  Fed.  107,  arguendo. 

Right  to  and  liability  for  wharfage  charges  in  absence  of  express 
contract.    Note,  13  Ann.  Oas.  384,  385,  387,  389. 

Legislative  power  to  fix  tolls,  rates  or  prices.    Note,  33  L.  B.  A. 
181. 

Right  to  wharfage.    Note,  70  L.  B.  A.  199,  200. 

Business  affected  with  public  interest  subjecting  it  to  regulation 
and  control  as  to  rates  or  prices.    Note,  6  L.  B.  A.  (N.  S.)  836. 

Corporate  taxation  and  the  commerce  clause.    Note,  60  L.  B.  A. 
695. 

Miscellaneous.    Cited  in  Atlantic  &  Pacific  Tel.  Co.  v.  Philadelphia, 
190  U.  S.  163,  47  L.  Ed.  1000,  23  Sup.  Ct.  818,  to  point  that  corporation 
engaged  in  interstate  commerce  cannot  take  property  without  com- 
pensating owner. 
Xin— 63 
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121  n.  S.  451-457,  80  L.  Ed.  932,  7  Sup.  Ot.  958,  ALBANY  ft  BENSSEIiAEB 
CO.  V.  LUNDBEBG. 

In  New  York,  agent  contracting  in  his  own  name  for  another  may  sue 
on  contract. 

Approved  in  Gaugler  v.  Chicago  M.  &  P.  S.  Ry.  Co.,  197  Fed.  82,  hold- 
ing equity  has  no  jurisdiction  of  joint  action  by  equitable  assignee  and 
his  assignor;  Franklin  v.  Conrad-Stanford  Co.,  137  Fed.  743,  70  C.  C.  A. 
171,  note  payable  to  bank's  cashier  as  trustee  may  be  sued  on  by  bank 
without  assignment  irrespective  of  cashier's  citizenship;  Hale  v.  Tyler, 
104  Fed.  76l,  holding  special  receiver  appointed  by  Minnesota  court  for 
that  purpose  can  maintain  ancillary  suits  in  Federal  court  of  another 
jurisdiction  to  enforce  statutory  liability  of  nonresident  stockholders  in 
Minnesota  corporation;  Goodfellow  v.  First  Nat.  Bank,  71  Wash.  558, 
44  L.  R.  A.  (N.  S.)  580,  129  Pac.  92,  loan  broker  who  deposited  client's 
money  in  bank  in  his  own  name  as  agent,  and  delivered  his  checks,  as 
agent,  for  amount  of  loan,  was  entitled  to  sue  in  his  own  name  for 
amount  of  such  checks;  Harrigan  v.  Welch,  49  Mo.  App.  505,  following 
rule;  Braithwaite  v.  Power,  1  N.  D.  466,  48  N.  W.  358,  master  may  sue 
on  affreightment  contract;  Arkansas  Smelting  Co.  v.  Belden  Co.,  127 
TJ.  S.  387,  82  L.  Ed.  248,  8  Sup.  Ct.  1309,  and  Delaware  County  v.  Die- 
bold  Safe  etc.  Co.,  133  U.  S.  488,  38  L.  Ed.  680,  10  Sup.  Ct.  403,  assignee 
of  contract  may  sue  in  own  name;  Pelton  v.  Baker,  158  Mass.  351,  33 
N.  E.  395,  arguendo. 

Distinguished  in  American  Exchange  Nat.  Bank  v.  Northern  Pac. 
R.  Co.,  76  Fed.  130,  agreement  to  pay  debt  due  third  party  gives  latter 
no  right  to  sue. 

Evidence  as  to  qnalltj  of  Iron  made  In  previous  yaare,  held  Inadmtelble 
In  suit  on  warranty. 

Approved  in  Navigagione  Alta  Italia  v.  Vale,  221  Fed.  415,  137 
C.  C.  A.  211,  on  libel  by  foreman,  employed  by  contracting  stevedore, 
and  injured  by  breaking  of  rope  furnished  by  vessel,  evidence  that  at 
time  rope  broke,  after  it  had  been  used  several  days  in  loading  vessel,  it 
appeared  old  and  defective,  was  not  evidence  that  it  was  defective  when 
furnished;  Chesterfield  Mfg.  Co.  v.  Leota  Cotton  Mills,  194  Fed.  361, 
114  C.  C.  A.  318,  where  issue  was  whether  lots  of  cotton  dyed  by  defend- 
ant for  plaintiff  had  been  dyed  fast  to  scouring,  evidence  that  defendant 
had,  during  same  period,  dyed  cotton  fast  to  scouring  was  inadmissible 
in  absence  of  proof  that  plaintiff's  cotton  was  put  in  same  bath. 

DistinguishiBd  in  W.  F.  Corbin  &  Co.  v.  United  States,  181  Fed.  300, 
301,  104  C.  C.  A.  278,  in  proceeding  by  United  States  for  forfeiture  of 
whisky  contained  in  distiller's  original  barrels,  government  could  intro- 
duce in  evidence  tabulated  analyses  of  samples  of  whisky,  and  for  com- 
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paiison,  similar  analyses  from  large  number  of  barrels  produced  by 
same  distillery  and  testimony  of  expert  chemists  who  made  analyses. 

Evidence  in  action  for  breach  of  warranty  as  to  success  or  failure 
to  similar  goods  or  apparatus.    Note,  L.  R.  A.  1915B,  628. 

121  V.  8.  457-468,  SO  Ii.  Ed.  986,  7  Sup.  Ot  981,  BOTNTON  v.  BAUh 

Original  debt»  provable  in  bankruptcy,  ia  not  altered  by  merger  in 
Judgment* 

Approved  in  Wetmore  v.  Markoe,  196  U.  S.  72,  49  L.  Ed.  892,  25  Sup. 
Ot.  172,  discharge  in  bankruptcy  does  not  bar  collection  of  arrears  in 
alimony  and  allowance  for  support  of  children  due  under  divorce  de- 
cree; Brown  v.  Fletcher,  182  Fed.  977,  105  C.  C.  A.  426,  holding  judg- 
ment or  decree  to  operate  as  merger  must  be  valid;  Peters  v.  United 
States,  177  Fed.  887,  101  C.  C.  A.  99,  character  of  "liability"  as  that 
word  is  used  in  Bankruptcy  Act,  specifying  certain  debts  of  bankrupt 
not  affected  by  discharge,  is  not  changed  by  fact  that  liability  has  been 
reduced  to  judgment;  McCabe  v.  Patton,  174  Fed.  218,  98  C.  C.  A.  225, 
under  Pennsylvania  law  by  which  stipulations  for  attorney's  fees  are 
held  not  to  create  fixed  liability  on  part  of  debtor,  but  only  reasonable 
fee,  not  exceeding  amount  stipulated,  creditors  were  not  entitled  to 
allowance  of  fees  claimed,  where  there  was  no  proof  of  collection  ser-^ 
vice  rendered  entitling  them  to  indemnification;  In  re  Kuffler,  168  Fed. 
1021,  93  C.  C.  A.  671,  afiGrming  decision  of  District  Court  that  debt 
proved  in  bankruptcy  proceeding  refusing  discharge,  afterward  reduced 
to  judgment,  did  not  create  new  debt  authorizing  bankrupt  to  retry  ques- 
tion of  his  right  to  discharge;  Turner  v.  Turner,  108  Fed.  789,  holding 
alimony  award  in  divorce  decree  not  released  by  discharge  x)f  husband 
in  bankruptcy;  In  re  McBryde,  99  Fed.  688,  holding  where  creditor  hold- 
ing provable  debt  against  bankrupt  at  date  of  adjudication  thereafter 
brings  suit  in  State  court  and  recovers  judgment,  he  may  prove  such 
judgment  as  unsecured  claim;  Woehrle  v.  Canclini,  168  Cal.  108,  109 
Pac.  889,  holding  judgment  for  damages  for  willful  and  malicious  in- 
juries is  but  original  liability  in  new  form ;  Grand  County  v.  People,  16 
Colo.  App.  223,  225,  64  Pac.  678,  holding  in  mandamus  to  compel  county 
commissioners  to  levy  tax  to  pay  judgment  rendered  on  county  warrants, 
petition  must  show  that  board  has  failed  to  levy  tax  it  was  required  by 
law  to  levy  to  pay  such  warrants;  Arkansas  v.  Bowen,  9  Mackey  (D.  C), 
297,  in  action  upon  judgment  of  another  State,  court  may  go  behind 
judgment,  not  to  determine  merits,  but  to  ascertain  whether  it  is  such 
judgment  as  it  may  enforce;  Brown  v.  Hannagan,  210  Mass.  248, 96 N.  E. 
715,  under  Bankruptcy  Act  of  1898,  original  character  of  debt  arising 
from  misappropriation  while  acting  in  fiduciary  capacity  was  not  lost  by 
claim  being  reduced  to  judgment,  and  judgment  was  exempted  from 
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operation  of  discharge  in  bankruptcy;  Attorney  General  v.  Supreme 
Council,  etc.,  196  Mass.  168, 169,  81  N.  E.  967,  where  beneficiary  in  fra- 
ternal beneficiary  corporation  recovered  judgment,  his  claim  to  benefit 
was  not  so  merged  that  it  could  not  be  proved  and  paid  out  of  emer- 
gency and  death  benefit  funds  in  hands  of  receiver;  In  re  Williams,  208 
N.  Y.  38,  46  L.  E.  A.  (N.  S.)  719,  101  N.  E.  855,  amendment  of  1903  of 
Bankruptcy  Act,  expressly  providing  that  alimoiQr  due  or  to  become  due 
for  maintenance  of  wife  or  child  is  exempt  from  discharge,  was  declara- 
tory of  meaning  of  original  act  of  1898,  and  judgment  for  alimony  was 
not  discharged  by  discharge  in  bankruptcy;  The  Cerro  Gordo,  62  Conn. 
586,  54  Fed.  395,  seaman  attaching  vessel  for  wages  not  debarred  from 
suing  owner  for  deficiency;  Wisconsin  v.  Pelican  Ins.  Co.,  127  U.  S.  293, 
32  L.  Ed.  244,  8  Sup.  Ct.  1376,  judgment  does  not  preclude  examination 
of  original  claim  to  determine  jurisdiction  to  enforce  it;  Packer  v.  Whit- 
tier,  91  Fed.  613,  33  C.  C.  A.  658,  debt  may  be  proven  fraudulent  after 
judgment  thereon. 

Bankrupt  dlscbarged  after  Judgment  against  Uni  In  State  court  Is  en- 
titled to  perpetual  stay  of  execution. 

Approved  in  Cavanaugh  v.  Fenley,  94  Minn.  509,  110  Am.  St.  Bep. 
886,  103  N.  W.  713,  following  rule;  In  re  Geister,  97  Fed.  323,  holding 
where  at  time  of  adjudication  in  bankruptcy  action  is  pending  in  State 
court  against  bankrupt  based  on  claim  from  which  discharge  in  bank- 
ruptcy will  discharge  him,  application  for  stay  of  proceedings  must  be 
made  to  State  court ;  Hunter  v.  Lissner,  1  Ga.  App.  3,  58  S.  E.  55,  hold- 
ing defendant,  in  action  on  promissory  note  in  State  court,  should  have 
been  allowed  to  prove  plea  of  pending  bankruptcy  proceedings,  and  upon 
proof  of  plea  to  stay  suit  to  await  determination  of  bankruptcy  court 
on  questions  of  discharge ;  Hershman  v.  Bolster,  220  Mass.  141, 107  N.  E. 
544,  where  discharge  in  bankruptcy  was  not  pleaded  as  defense  to  action 
on  provable  debt,  judgment  recovered  was  enforceable  by  arrest  or  levy 
on  bankrupt's  property;  Lane  v.  Holcomb,  182  Mass.  361,  65  N.  E.  794, 
holding  under  Pub.  Stats.,  c.  167,  §  82,  providing  that  judgment  shall  not 
be  arrested  for  cause  existing  before  verdict  unless  cause  affects  juris- 
diction, proceedings  will  not  be  stayed  because  of  discharge  in  bank- 
Tuptcy  prior  to  verdict;  Crocker  v.  Bergh,  118  Minn.  318, 136  N.  W.  737^ 
judgment  recovered  after  discharge  in  bankruptcy  is  valid  and  enforce- 
able, as  bankrupt  has  had  opportunity  to  plead  in  bar  his  discharge; 
dissenting  opinion  in  Grand  County  v.  People,  16  Colo.  App.  245,  246,  64 
Pac.  686,  majority  holding  in  mandamus  to  compel  county  commissioners 
to  levy  tax  to  pay  judgment  rendered  on  county  warrants,  petition  must 
show  that  board  has  failed  to  levy  tax  it  was  required  by  law  to  levy 
to  pay  such  warrants;  Board  of  Commrs.  of  Lake  County  v.  Piatt,  79 
Fed.  572,  25  C.  G.  A.  87,  In  re  Marshall  Paper  Co.,  95  Fed.  424,  Tefft 
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V.  Knox,  37  Kan.  40,  14  Pac.  442,  Pine  Hill  Coal  Co.  v.  Harris  Co.,  80 
Ky.  .423,  6  S.  W.  25,  Huntington  v.  Saunders,  166  Mass.  94,  43  N.  E. 
1036,  Williams  v.  Humphreys,  50  N.  J.  L.  603,  14  Atl.  584,  Whyte  v. 
McGovern,  61  N.  J.  L.  358,  17  Atl.  958,  Locheimer  v.  Stewart,  91  Tenn. 
387,  80  Am.  St.  Rep.  888,  19  S.  W.  21,  Courtney  v.  Beale,  84  Va.  694, 
5  S.  E.  709,  and  Zumbro  v.  Stump,  38  W.  Va.  332,  333, 18  S.  E.  446,  all 
following  rule;  Scott  v.  EUery,  142  U.  S.  384,  85  L.  Ed.  1051, 12  Sup.  Ct. 
234,  and  Prentis  v.  Richardson,  118  Mich.  264,  76  N.  W.  383,  discharge 
pending  foreclosure  prevents  rendition  of  deficiency  judgment;  Sharon 
y.  Terry,  13  Sawy.  426,  36  Fed.  364,  1  L.  R.  A.  591,  decree  canceling 
forged  marriage  contract  bars  claims  to  property  rights  thereunder; 
Davis  V.  Wakelee,  156  U.  S.  689,  89  L.  Ed.  684, 15  Sup.  Ct.  558,  Cornwall 
V.  Davis,  38  Fed.  883,  4  L.  R.  A.  566,  Wakelee  v.  Davis,  44  Fed.  532, 
■Saunders  v.  Huntington,  166  Mass.  97,  44  N.  E.  128,  Bennett  v.  Justices, 
166  Mass.  128,  44  N.  E.  121,  and  Davidson  y.  Fisher,  41  Minn.  364,  43 
N.  W.  79,  all  arguendo. 

Distinguished  in  In  re  Emery,  89  Me.  646,  56  Am.  St.  Rep.  441, 
36  Atl.  993,  under  State  insolvency  laws;  Lackey  v.  Steere,  121  HI.  603, 
604,  2  Am.  St.  Rep.  188,  139,  13  N.  E.  520,  discharge  does  not  affect 
others  jointly  liable;  Hall  v.  Greenbaum,  33  Fed.  23,  under  another  sec- 
tion of  bankrupt  law. 

Denied  in  Jordan  v.  McKenzie,  113  Me.  58,  59,  92  Atl.  996,  holding 
debtor's  discharge  in  insolvency  did  not  discharge  creditor's  claim  re- 
duced to  judgment. 

Effect  of  judgment  against  bankrupt.    Note,  2  Am.  St.  Rep.  140. 

Conclusiveness  of  judgment.    Note,  23  Am.  St.  Rep.  112. 

Staying  of  executions  otherwise  than  by  statutory  proceedings. 
Note,  127  Am.  St.  Rep.  709. 

Miscellaneous.  Cited  in  Rio  Grande  County  y.  Burpee,  24  Colo.  69, 
48  Pac.  539,  Grand  County  v.  New  Hampshire  Sav.  Bank,  8  Colo.  App. 
'45,  46  Pac.  108,  and  First  Nat.  Bank  ▼.  Wallis,  59  N.  J.  L.  48,  34  Atl. 
984,  but  not  in  point. 

121  U.  8.  469-474,  80  L.  Ed.  979,  7  Sup.  Ot.  1008,  THE  JOHN  H.  PEARSON. 

IHity  of  conit  in  constmlng  term  "nortlieni  rente,**  from  Palermo  to 
Boston,  in  charter-party,  stated. 

Cited  in  The  E.  A.  Packer,  140  U.  S.  365,  36  L.  Ed.  456,  11  Sup.  Ct. 
796,  as  instance  of  practice;  The  John  H.  Pearson,  33  Fed.  846,  inci- 
dentally, after  remand ;  The  City  of  New  York,  147  U.  S.  77,  87  L.  Ed. 
67,  13  Sup.  Ct.  213,  to  point  that  court  is  bound  to  find  ultimate  facts; 
Wiser  v.  Lawler,  7  Ariz.  183,  62  Pac.  700,  to  point  that  court  is  bound 
to  find  only  ultimate  facts. 
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121  XT.  8.  474-478,  30  I..  Ed.  1015,  7  Sup.  Ct.  1002,  OABPENTEB  v.  WASH- 
INQTON  ETC.  B.  B.  CO. 

Instructions  in  suit  against  railroad  1>7  passenger  wlio  was  forcibly 
ejected,  held  proper. 

Approved  in  Freeman  v.  Costley,  58  Tex.  Civ.  391, 124  S.  W.  459,  hold- 
ing court  erred  in  submitting  issue  of  appellee's  good  faith  to  jury, 
where  law  was  that  passenger  riding  on  worthless  ticket  could  be  ejected, 
regardless  of  good  faith ;  Knopf  v.  Richmond  etc.  R.  R.  Co.,  85  Va.  778, 
8  S.  E.  789,  in  suit  for  ejecting  passenger  presenting  pass;  Jardine  v. 
Cornell,  50  N.  J.  L.  487,  14  Atl.  591,  on  point  that  company  is  liable  for 
use  of  unnecessary  force  in  ejecting  passenger. 

Miscellaneous.  Cited  in  Rogers  v.  Atlantic  City  R.  R.,  57  N.  J.  L.  706, 
34  Atl.  13,  not  in  x)oint. 

121  U.  S.  478-484,  30  L.  Ed.  1008,  7  Sup.  Ot.  978,  BRAGG  Y.  FITOH. 

Patent  for  invention,  which  is  bbt  one  of  series  of  improvements,  must 
be  confined  to  precise  form  specified. 

Approved  in  Ventilated  Cushion  etc.  Co.  v.  D'Arcy,  232  Fed.  473,  in 
determining  scope  of  patent  and  its  place  in  art,  as  affecting  question  of 
infringement,  prior  patents  showing  separate  elements  of  combination 
may  be  considered;  S.  A.  Cook  &  Co.  v.  Heywood  Bros,  ft  Wakefield 
Co.,  131  Fed.  762,  Bowen  patents  Nos.  667,162  and  678,219,  for  improve- 
ments in  furniture  not  infringed  by  device  of  Luppino  patent  No. 
^11,919;  National  Hollow  Brake-Beam  Co.  v.  Interchangeable  Brake- 
Beam  Co.,  106  Fed.  714,  45  C.  C.  A.  544,  upholding  Hein  patent  No. 
361,009,  claim  2,  for  metallic  brake-beam;  Stokes  Bros.  Mfg.  Co.  v. 
Heller,  101  Fed.  269,  41  C.  C.  A.  335,  holding  Stokes  patent  No.  397,254, 
for  improvement  in  rasp-cutting  machines,  limited  to  specific  combina- 
tion described  and  not  infringed. 

Rule  reaffirmed  in  the  following  cases,  construing  various  patents: 
Crawford  v.  Heysinger,  123  U.  S.  607,  81  L.  Ed.  274,  8  Sup.  Ct.  408, 
improvement  in  devices  for  inserting  metal  staples;  Roemer  v.  Peddie, 
132  U.  S.  317,  88  L.  Ed.  388,  10  Sup.  Ct.  99,  for  combined  lock  and 
handle  for  traveling-bags;  Knapp  v.  Morss,  150  U.  S.  228,  37  L.  Ed. 
1062,  14  Sup.  Ct.  84,  for  improvement  in  dress-forms ;  Hill  v.  Sawyer,  24 
Blatchf.  432,  31  Fed.  284,  for  improvement  in  dating-stamps ;  Brahn  v. 
Ramapo  Iron  Works,  35  Fed.  65,  for  railroad  switch-board;  Schmid  v. 
Scovill  Mfg.  Co.,  37  Fed.  348,  for  improvement  in  cameras;  Smith  v. 
Thomson,  38  Fed.  607,  for  spring  shoe-clasps ;  Sackett  v.  Smith,  42  Fed. 
851,  for  improvement  in  fountain-pens;  Heine  etc.  Boiler  Co.  v. 
Anheuser-Busch  Brewing  Assn.,  43  Fed.  790,  for  steam  generator; 
Dederic  v.  Gardner,  50  Fed.  100,  for  baling-press;  Fox  v.  Perkins,  52 
Fed.  214,  3  C.  C.  A.  32,  for  miter-cutting  machine;  J.  L.  Mott  Iron 
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Works  V.  Standwd  Mfg.  Co.,  53  Fed.  824,  4  C.  C.  A.  28,  for  improve- 
ment in  waste-valves  (afifirming  51  Fed.  84,  85) ;  Curtis  v.  Atlanta  St. 
R.  Co.,  56  Fed.  600,  for  street-railroad  chair;  Lamson  etc.  Ry.  Co.  v. 
Godehard,  59  Fed.  780,  8  C.  C.  A.  265,  for  cash-carrier;  Frank  v.  Wm. 
P.  Mockridge  Mfg.  Co.,  65  Fed.  524,  for  cuff-fasteners ;  Buflftngton  Iron 
etc.  Co.  V.  Eustis,  65  Fed.  810, 13  C.  C.  A.  143,  for  improvement  in  iron- 
bnilding  construction ;  Wright  etc.  Wire  Cloth  Co.  v.  Clinton  Wire  Cloth 
Co.,  67  Fed.  792,  14  C.  C.  A.  646,  for  improvement  in  wire-weaving; 
Davis  V.  Parkman,  71  Fed.  963, 18  C.X3.  A.  398,  for  improvement  in  row- 
locks; P.  H.  Murphy  Mfg.  Co.  v.  Excelsior  etc.  Roof  Co.,  76  Fed.  975, 
22  C.  C.  A.  658,  for  improvement  in  car  roofs;  Adams  etc.  Ry.  v.  Lin- 
dell  Ry.,  77  Fed.  451,  23  C.  C.  A.  223,  for  electric  street-car  motor;  De 
Beaumont  v.  Williams,  80  Fed.  996,  26  C.  C.  A.  298,  for  improvement  in 
steam-boilers;  Truman  v.  Holmes,  87  Fed.  747,  31  C.  C.  A.  215,  for 
breaking-carts;  St.  Louis  etc.  Coupler  Co.  v.  National  etc.  Castings  Co., 
87  Fed.  901,  31  C.  C.  A.  266,  for  car-couplers  (affirming  81  Fed.  724) ; 
J.  Q.  Brill  Co.  V.  Wilson,  75  Fed.  1004,  arguendo. 

Right  to  patent  for  new  combination  of  machines  or  processes. 
Note,  20  E.  R.  0. 158. 

121  T7.  8.  488-521,  80  L.  Ed.  1089,  7  Sup.  Ot.  986,  WEIGHT  v.  EOSEBEEBY. 
Bill  alleging  manufacture,  use  and  sale  of  plaintiff's  invention  sufficient. 

Approved  in  Pittsburgh  Walter  Heater  Co.  v.  Beler  Water  Heater  Co., 
222  Fed.  951,  purpose  of  new  Equity  Rules  25  and  30  is  to  secure  brevity 
and  simplicity  of  allegation  in  bills  and  answers,  and  profession  should 
conform  to  such  rules ;  Luten  v.  Sharp,  200  Fed.  152,  under  general  prac- 
tice in  patent  cases,  in  bill  for  infringement  of  several  patents,  general 
allegation  of  their  infringement  collectively  is  sufficient;  American  etc. 
Ry.  Co.  V.  Mayor  etc.  of  New  York,  42  Fed.  62,  Coop  v.  Dr.  Savage 
Physical  Develop.  Institute,  47  Fed.  900,  and  Hutton  v.  Star  Slide  Seat 
Co.,  60  Fed.  748,  both  holding  such  averment  good  against  general  de- 
murrer; American  etc.  Tel.  Co.  v.  Southern  Tel.  Co.,  34  Fed.  805,  simple 
averment  of  infringement  is  sufficient. 

Distinguished  in  Lettelier  v.  Mann,  79  Fed.  83,  where  patentee  did 
not  allege  ownership. 

Miscellaneous.  Cited  in  Strom  Mfg.  Co.  v.  Weir-Frog  Co.,  75  Fed. 
283,  as  discouraging  general  demurrers  in  patent  suits. 

121  XJ  8.  488-521,  80  Ii.  Ed.  1039,  7  Sup.  Ct.  986,  WEIGHT  v.  EOSEBEEEY. 

Swamp-land  act  of  1860  operated  as  present  grant,  only  identification 
being  necessary. 

Approved  in  Simpson  v.  Stoddard  Co.,  173  Mo.  444,  73  S.  W.  703,  re- 
affirming rule;  United  States  v.  Lee  Wilson  &  Co.,  214  Fed.  643,  while 
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swamp-land  grant  is  one  in  praesenti,  title  of  State  is  inelioate  nntil 
lands  have  been  identified  and  patented,  and  unsnryeyed  lands,  which 
have  never  been  identified  or  selected  by  State,  although  swamp-lands, 
are,  when  surveyed,  subject  to  other  disposition  by  United  States ;  Kittel 
V.  Trustees  etc.  Improvement  Fund,  139  Fed.  947,  under  Swamp  Act  of 
1850,  Florida  could  grant  swamp-lands  within  State  before  identification 
and  patent  to  it;  Foss  v.  Johnstone,  168  Cal.  131,  110  Pac.  299,  holding 
Swamp-land  Act  is  present  grant  to  State  of  all  swamp  and  overflowed 
lands,  and  title  of  State  does  not  depend  ux)on  issuance  of  patent;  Young 
V.  Charnquist,  114  Iowa,  119,  86  N.  W.  206,  holding  after  certification 
of  land  by  Land  Department  as  part  of  land  grant  by  railroad,  State 
could  not  claim  it  as  swamp-land;  Sage  v.  Rudnick,  91  Minn.  331,  100 
N.  W.  107,  applying  principle  in  determining  when  limitations  run  in 
favor  of  adverse  possessor  of  lands  claimed  under  railroad  grant;  State 
V.  Ware,  102  Miss.  646,  59  South.  858,  act  of  1854  requiring  commission- 
ers to  select  and  sell  swamp-land  in  Monroe  county  vested  title  to  land 
in  county,  not  subject  to  impairment  by  Constitution  of  1868  establish- 
ing school  fund  from  proceeds  of  swamp-lands;  Russ  v.  Sims^261  Mo. 
34, 169  S.  W.  71,  where  purchaser  of  swamp-land  fully  complies  with  all 
provisions  of  law  and  pays  price  for  lands  entered  and  receives  receipts 
of  register,  he  acquires  equitable  title  superior  to  rights  of  person  sub- 
sequently acquiring  l^al  title;  Catron  v.  Laughlin,  11  N.  M.  632,  72 
Pac,  32,  applying  rule  to  Mexican  grant  for  which  patent  issued  after 
confirmation;  Brigham  City  v.  Rich,  34  Utah,  140,  97  Pac.  223,  Enabling 
Act  granting  land  to  State  to  be  selected  by  State  under  direction  of 
Secretary  of  Interior  was  grant  in  praesenti,  and  upon  approval  of  selec- 
tion by  secretary.  State's  title  related  back  to  date  of  grant;  dissenting 
opinion  in  Sage  v.  Rudnick,  91  Minn.  329,  98  N.  W.  90,  majority  hold- 
ing time  during  which  right  of  plaintiff's  grantor  under  railroad  grant 
was  in  litigation  in  Land  Department  cannot  be  counted  against  him 
by  adverse  possessor;  Irwin  v.  San  Francisco  Sav.  Union,  136  U.  S.  580, 
34  L.  Ed,  545,  10  Sup.  Ct.  1064,  Tubbs  v.  Wilhoit,  138  U.  S.  137,  144, 
145,  34  L.  Ed.  888,  891,  11  Sup.  Ct.  279,  282  (affirming  83  Cal.  283,  23 
Pac.  387),  Michigan  etc.  Lumber  Co.  v.  Rust,  168  U.  S.  591,  42  L.  Ed. 
592, 18  Sup.  Ct.  209,  Augusta  etc.  R.  Co.  v.  Kittel,  52  Fed.  70,  2  C.  C.  A. 
615,  Wineman  v.  Gastrell,  53  Fed.  701,  3  C.  C.  A.  621,  Chism  v.  Price, 
54  Ark.  272,  l6  S.  W.  1034,  Shanklin  v.  McNamara,  87  Cal.  375,  26  Pac. 
345,  Snell  v.  Dubuque  etc.  Ry.  Co.,  78  Iowa,  90,  42  N.  W.  589,  Miller  v. 
Tobin,  16  Or.  542,  16  Pac.  162,  and  Befay  v.  Wheeler,  84  Wis.  141,  53 
N.  W.  1123,  all  following  rule;  Betz  v.  Illinois  etc.  R.  Co.,  52  La.  Ann. 
911,  24  South.  652,  construing  similar  swamp-land  act;  Sterling  v.  Jack- 
son, 69  Mich.  493,  18  Am.  St.  Rep.  410,  37  N.  W.  849,  United  States 
could  not  reserve  lighthouse  site  thereon;  Denny  v.  Dodson,  13  Sawy, 
76,  32  ^ed.  904,  Francoeur  v.  Newhouse,  14  Sawy.  354,  40  Fed.  620, 
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Shepard  v.  Northwestern  etc.  Ins.  Co.,  40  Fed.  348,  Northern  Pac.  R.  Co. 
V.  Wright,  54  Fed.  69,  4  C.  C.  A.  193,  American  Emigrant  Co.  v.  Fuller, 
83  Iowa,  608,  50  N.  W.  50,  Weeks  v.  Bridgman,  41  Minn.  355,  43  N.  W. 
82,  State  v.  Central  Pac.  R.  R.  Co.,  20  Nev.  380,  22  Pac.  239,  Northern 
Pac.  R.  R.  Co.  V.  Barnes,  2  N.  D.  371,  373,  51  N.  W.  405,  406,  and  Tarpey 
V.  Deseret  Salt  Co.,  5  Utah,  499,  17  Pac.  633,  all  ruling  similarly  as  to 
railroad  land  grant;  United  States  v.  Dalles  etc.  R.  Co.,  14  Sawy.  393, 
41  Fed.  496,  and  United  States  v.  Willamette  etc.  Road  Co.,  55  Fed.  717, 
construing  grant  to  State  to  aid  construction  of  military  road;  Buena 
Vista  Petroleum  Co.  v.  Tulare  etc.  Min.  Co.,  67  Fed.  228,  similarly  aa 
to  land  listed  to  States  for  colleges ;  St.  Paul  etc.  R.  R.  Co.  v.  Northern 
Pac.  R.  R.  Co.,  139  U.  S.  6,  35  L.  Ed.  80,  11  Sup.  Ct.  390,  patent  to  rail- 
road relates  back  to  original  grant;  Rogers  Locomotive  Mach.  Works  v. 
American  Emigrant  Co.,  164  U.  S.  570,  573,  41  L.  Ed.  557,  558,  17  Sup. 
Ct.  191,  192,  selection  under  railroad  grant  necQssary  to  complete  title ; 
New  York  Indians  v.  United  States,  170  U.  S.  17,  42  L.  Ed.  938,  18  Sup. 
Ct.  534,  Indian  treaty  passed  present  title  to  lands;  Smythe  v.  New 
Orleans  etc.  Banking  Co.,  34  Fed.  826,  827,  certificate  of  purchase  passes 
title  sufficient  for  ejectment;  Kirby  v.  Lewis,  39  Fed.  73,  77,  but  holding 
if  United  States  granted  to  individuals  before  identification,  State  could 
confirm  title;  McNee  v.  Donahue,  76  Cal.  503,  504,  18  Pac.  440,  441, 
identification  unnecessary  to  first  vesting  of  title;  Saunders  ▼.  La  Puri- 
sima  Gold  Min.  Co.,  125  Cal.  165,  166,  57  Pac.  659,  construing  grant  of 
school  lands;  ToUeston  Club  v.  State,  141  Ind.  209,  38  N.  E.  218,  act 
of  Congress  declaring  such  land  subject  to  lien  for  drainage  is  void; 
Sherman  v.  H.  P.  Cook  Co.,  98  Mich.  64,  65,  57  N.  W.  24,  and  Crapo  v. 
Troy  Twp.,  98  Mich.  638,  57  N.  W.  807,  patent  to  railroad  after  such 
identification  is  void;  Winona  etc.  Land  Co.  v.  Ebilcisor,  52  Minn.  323, 
54  N.  W.  94,  certification  of  railroad  lands  to  State  passed  title ;  Barden 
V.  Northern  Pac.  R.  R.  Co.,  154  U.  S.  337,  88  L.  Ed.  1005,  14  Sup.  Ct. 
1042,  and  Horsky  v.  Moran,  21  Mont.  369,  363,  53  Pac.  1069,  1070, 
arguendo. 

Distinguished  in  Sawyer  v.  Ostexhaus,  212  Fed.  769,  770,  while 
Swamp-land  Act  of  1850  was  by  its  terms  grant  in  praesenti,  legal  title 
to  land  vested  in  State  only  ux)on  definite  identification  of  land ;  United 
•States  V.  Chicago,  M.  ft  St.  P.  Ry.  Co.,  160  Fed.  820,  823,  87  C.  C.  A. 
592,  action  of  State  of  Iowa  in  causing  lists  of  land  claimed  by  State 
nnder  swamp-land  grant  to  be  made  and  filed  with  Land  Department 
subsequent  to  act  approving  prior  selections  did  not  prevent  passing  of 
lands  shown  on  lists  under  grant  of  1864  to  railroad,  where  Land 
Departitient  had  taken  no  action  on  lists. 

limited  in  Michigan  etc.  Lumber  Co.  v.  Rust,  68  Fed.  167,  holding 
Secretary  of  Interior  could  revoke  certification  for  mistake  before 
patent. 
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Identlflcatlon  by  Secretary  of  Interior  under  Swamp-land  Act  la  not 
attackable  collaterally. 

Approved  in  Kems  v.  Lee,  142  Fed.  992,  until  swamp-lands  identified 
by  list  made  or  approved  by  Secretary  of  Interior,  State  could  not  con- 
vey interest  therein  as  against  government;  Hart  v.  Delphey,  157  Iowa, 
332,  136  N.  W.  707,  right  to  legal  title  to  swamp-land  granted  to  State 
by  act  of  Congress  of  1850  emanated  from  grant  itself,  and  on  transfer 
of  legal  title  from  general  government  on  selection  of  land,  title  related 
back  to  grant ;  Warner  Stock  Co.  v.  Calderwood,  36  Or.  232,  59  Pac.  116, 
holding  under  Swamp-land  Act  purchaser  of  swamp-land  from  State 
has  better  title  thereto  than  homesteader  who  settled,  thereon  after 
1860;  Heath  v.  Wallace,  138  U.  S.  579,  585,  34  L.  Ed.  1066,  1069,  11 
Sup.  Ct.  382,  385,  and  Miller  v.  Tobin,  16  Or.  545,  16  Pac.  164,  both  fol- 
lowing rule;  Bishop  of  Nosqually  v.  Gibbon,  158  U.  S.  166,  39  L.  Ed. 
936,  15  Sup.  Ct.  784,  canfirmation  not  attackable  collaterally;  McCor- 
mick  V.  Hayes,  159  U.  S.  343,  40  L.  Ed.  175,  16  Sup.  Ct.  41,  parol  inad- 
missible to  show  lands  excluded  were,  in  fact,  swamp>lands;  Johnson  v. 
Drew,  171  U.  S.  100,  43  L.  Ed.  91,  18  Sup*.  Ct.  802,  action  of  land  offi- 
cers presumed  regular;  Chandler  v.  Calumet  etc.  Min.  Co.,  36  Fed.  667, 
State  cannot  enlarge  grant  after  action  by  secretary;  Illinois  Steel  Co. 
V.  Budzisz,  82  Fed.  161,  validity  of  patents,  issued  under  President's 
proclamation,  unquestionable;  Tubbs  v.  Wilhoit,  73  Cal.  63,  64,  65,  66, 
67,  14  Pac.  362,  363,  United  States  cannot  question  character  of  land 
after  identification;  Shanklin  v.  McNamara,  87  Cal.  389,  26  Pac.  350, 
fraud  cannot  be  set  up  against  identification  in  collateral  attack;  Mc- 
Cabe  V.  Goodwin,  106  Cal.  488,  489,  39  Pac.  942,  and  Dreyfus  v.  Badger, 
108  Cal.  66,  67,  41  Pac.  281,  subsequent  claimants  cannot  show  such 
lands  not  swamp-lands;  Rood  v.  Wallace,  109  Iowa,  5,  79  N.  W.  452, 
holding  survey  conclusive;  United  States  v.  California  etc.  Land  Co., 
148  U.  S.  44,  37  L.  Ed.  861, 13  Sup.  Ct.  463,  arguendo. 

State's  grantees  may  identify  land  under  Swamp-land  Act  where  secre- 
tary has  failed  to  do  so. 

Approved  in  United  States  v.  Thibodeaux,  232  Fed.  95,  in  action  to 
recover  value  of  wood  cut  on  tract  of  land  claimed  by  defendant  under 
grant  from  State  of  Louisiana,  claiming  it  as  swamp-land  selected  under 
act  of  1849,  parol  evidence  is  admissible  to  show  that  in  1850  land  was 
in  fact  swamp  and  overflowed,  since,  if  it  was  such  land.  State's  title 
was  valid ;  Foss  v.  Johnstone,  158  Cal.  135, 110  Pac.  301,  where  land  has 
been  identified  by  Federal  authorities  intrusted  with  that  duty,  as  land 
which  did  not  pass  to  State  under  act  of  1850  granting  swamp-lands  to 
State,  parol  evidence  is  not  admissible  to  prove  that  land  was  in  fact 
swamp  in  1850,  so  that,  by  virtue  of  grant,  it  became  property  of  State ; 
Miller  v.  Tobin,  16  Or.  550,  16  Pac.  167,  following  rule;  McConaughy 
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V.  Wiley,  13  Sawy.  154,  33  Fed.  453,  character  may  be  established  in 
suit  to  recover  profits;  American  Emigrant  Co.  v.  Fuller,  83  Iowa,  611, 
60  N.  W.  51,  court  may  determine  character  in  suit  to  quiet  title ;  People 
V.  Warner,  116  Mich.  236,  74  N.  W.  709,  State  may  cause  surveys  to  be 
made ;  United  States  v.  Louisiana,  123  U.  S.  37,  81  L.  Ed.  72,  8  Sup.  Ct. 
20,  arguendo. 

Distinguished  in  Sawyer  v.  Osterhaus,  212  Fed.  773,  774,  where  no 
steps  have  been  taken  by  Land  Department  or  by  State  to  have  tract  of 
iand  identified  and  patented  to  State  under  Swamp-land  Act  of  1850, 
plaintiff  in  ejectment,  claiming  through  conveyance  by  State,  cannot 
sustain  title  under  that  grant  by  parol  evidence  to  show  land  was  in  fact 
swamp-land  at  date  of  passage  of  act. 

Oalifomia  certificatte  of  purchase  of  swamp-landa  will  support  ejec- 
ment  in  State  court. 

Approved  in  Wright  v.  Roseberry,  81  Cal.  88,  22  Pac.  336,  between 
same  parties;  Miller  v.  Tobin,  16  Or.  552, 16  Pac.  168,  a  similar  case. 

Distinguished  in  United  States  v.  Morrison,  240  U.  S.  211,  60  L.  Ed. 
608,  36  Sup.  Ct.  333,  exception  in  proclamation  of  January  15,  1907, 
enlarging  Cascade  Range  Forest  Reserve,  did  not  include  sections  16 
and  36  in  townships  of  Oregon  referred  to  in  Enabling  Act,  but  not  in- 
cluded in  completed  survey. 

Patent  is  defeasible   collaterally  by  showing  want  of   authority  to 
dispose  of  land. 

Approved  in  Reeve  v.  North  Carolina  Land  etc.  Co.,  141  Fed.  825,  72 
C.  C.  A.  287,  reaffirming  rule ;  King  v.  McAndrews,  111  Fed.  863,  873, 
874,  50  C.  C.  A.  29,  holding  patents  issued  by  Land  Department  under 
Town-site  Act  of  March  2,  1889,  cannot  be  collaterally  attacked,  revers- 
ing 104  Fed.  431,  holding  Dakota  act  of  March  7,  1885,  amending  pre- 
vious act  incorporating  city  of  Chamberlain  by  extending  city  limits, 
was  valid  notwithstanding  portion  of  land  within  Sioux  reservation; 
Van  Ness  v.  Rooney,  160  Cal.  141,  116  Pac.  396,  where  patent  to  land 
granted  to  railroad  excluded  mineral  lands,  patent  did  not  pass  title  to 
railroad  to  land  within  limits  of  grant  on  which,  prior  to  issuance,  was 
valid  quartz  location;  Standard  Quicksilver  Co.  v.  Habishaw,  132  Cal. 
119,  64  Pac.  115,  holding  determination  of  Land  Department  upon  issu- 
ing patent  to  homestead  settler  that  land  is  agricultural  without 
reservation  of  mineral  lands  is  conclusive  as  against  subsequent  mineral 
claimant  of  any  part  of  patented  land  not  known  to  be  valuable  for 
minerals  at  date  of  patent ;  United  Land  Assn.  v.  Knight,  3  Cal.  Unrep. 
217,  221,  23  Pac.  269,  271,  in  action  of  ejectment  plaintiff  can  attack 
patent  from  United  States  under  which  defendant  claims,  on  ground 
that  land  office  had  no  power  to  issue  patent ;  Montierre  v.  Coco,  116  La. 
850,  41  South.  114,  State  patent  to  land  as  "swamp"  does  not  per  se 
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prove  that  title  passed  to  State  under  swamp-land  acts;  TonopaH  etc. 
R.  Co.  V.  Fellanbaum,  32  Nev.  288,  107  Pac.  884,  under  act  of  Congress 
of  1897,  providing  for  selection  of  vacant  lands  in  lieu  of  tract  in  forest 
reservation.  Land  Department  was  without  jurisdiction  to  grant  land  in 
prior  possession  of  adverse  claimants;  Whitehill  v.  Victoria  Land  & 
Cattle  Co.,  18  N.  M.  526,  139  Pac.  185,  186,  Land  Department's  accept- 
ance of  entry,  including  lands  reserved  from  entry,  where  reservation 
is  matter  of  record  in  land  office,  is  void;  Small  v.  Lutz,  41  Or.  579,  69 
Pac.  827,  holding  determination  by  Secretary  of  Interior,  on  application 
for  patent,  that  lands  applied  for  were  subject  to  homestead  entry  is 
conclusive  as  against  one  to  whom  land  had  previously  been  conveyed 
by  State  under  list  of  swamp-lands,  approval  of  which  had  been  re- 
voked ;  Warner  Stock  Co.  v.  Calderwood,  36  Or.  233,  59  Pac.  117,  hold- 
ing in  ejectment  by  swamp-land  patentee  against  homesteader  of  same 
property,  defendant  cannot  show  that  land  in  dispute  was  not  swamp 
but  was  really  beneath  waters  of  non-navigable  lake ;  Sandf  ord  v.  King, 
19  S.  D.  337,  338,  103  N.  W.  29,  under  act  of  Congress  of  1889,  confirm- 
ing rights  of  railroad  to  land  under  certain' conditions  and  providing 
for  forfeiture  for  violation  of  same,  where  railroad  lands  were  forfeited, 
they  were  subject  to  homestead  and  not  to  town-site  entry;  dissenting 
opinion  in  McCarter  v.  Sooy  Oyster  Co.,  78  N.  J.  L.  433,  75  Atl.  226, 
majority  holding  in  action  of  ejectment  by  State  to  recover  tide-lands, 
evidence  that  grant  of  riparian  commissioners  was  invalid  because  lands 
were  natural  oyster-beds  within  act  of  1888  was  inadmissible;  Iron  etc. 
Min.  Co.  V.  Campbell,  135  U.  S.  296,  34  L.  Ed.  159,  10  Sup.  Ct.  768, 
Garrard  v.  Silver  Peak  Mines,  82  Fed.  584,  Garrard  v.  Silver  Peak  Min. 
Co.,  94  Fed.  985,  990,  36  C.  C.  A.  603,  and  Chicago  etc.  Min.  Co.  v. 
Oliver,  75  Cal.  198,  7  Am.  St.  Rep.  145,  16  Pac.  781,  patent  not  conclu- 
sive evidence  that  land  nonmineral;  Lake  Superior  Ship  Canal  etc«  Co. 
V.  Cunningham,  155  U.  S.  374,  39  L.  Ed.  190,  15  Sup.  Ct.  110,  and  Bur- 
fenning  v.  Chicago  etc.  Ry.  Co.,  163  U.  S.  323,  41  L.  Ed.  176, 16  Sup.  Ct. 
1019,  patent  to  restore  land  is  void;  Doolan  v.  Carr,  125  U.  S.  636,  81 
L.  Ed.  851,  8  Sup.  Ct.  1237,  patent  cannot  include  land  held  under 
Mexican  grant ;  Francoeur  v.  Newhouse,  14  Sawy.  359,  40  Fed.  623,  and 
Northern  Pac.  R.  Co.  v.  McCormick,  72  Fed.  738, 19  C.  C.  A.  165,  patent 
to  land  previously  granted  is  void;  Smyth  v.  New  Orleans  etc.  Banking 
Co.,  93  Fed.  925,  926,  35  C.  C.  A.  646,  defendant  in  ejectment  may  set 
up  title  under  previous  sovereign;  McLaughlin  v.  Menotti,  89  Cal.  362, 
26  Pac.  882,  after  grant  to  railroad.  Congress  cannot  list  to  State  as 
school  lands;  Atlantic  etc.  R.  Co.  v.  Mingus,  7  N.  M.  368,  34  Pac.  594, 
patent  to  third  party  after  grant  to  State  is  void  (but  see  dissenting 
opinion  in  7  N.  M.  388,  34  Pac.  601) ;  United  States  v.'  Conway,  175 
U.  S.  68,  44  L.  Ed.  75,  20  Sup.  Ct.  16,  and  Miller  v.  Tobin,  16  Or.  543, 
16  Pao.  163,  arguendo. 
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Distinguished  in  Williamson  v.  Baugh,  71  Ark.  492,  76  S.  W.  423, 
where  State  swamp-land  grant  not  confirmed  when  purchased  from 
State,  Interior  Department's  decision  as  to  character  of  land  conclu- 
sive in  ejectment  by  State's  vendee  against  homesteader;  Old  Dominion 
Copper  Min.  etc.  Co.  v.  Haverly,  11  Ariz.  250,  90  Pac.  337,  where  de- 
fendant and  another  contested  issuance  of  patent  to  plaintiff's  grantor 
under  homestead  entry  on  ground  that  land  was  mineral,  not  agricul- 
tural, decision  of  Land  Pepartment,  in  absence  of  fraud  or  mistake,  is 
binding  on  courts  and  not  subject  to  collateral  attack  in  ejectment  by 
plaintiff  against  defendant;  Elnight  v.  United  States  Land  Assn.,  142 
U.  S.  176,  212,  85  L.  Ed.  979,  992,  12  Sup.  Ct.  262,  275  (reversing  85  Cal. 
460,  464,  480,  486,  24  Pac.  821,  822,  824,  826),  holding  with  dissenting 
opinion  (85  Cal.  475,  24  Pac.  829)  that  United  States  could  grant  pueblo 
lands  to  San  Francisco;  Chandler  v.  Calumet  etc.  Min.  Co.,  149  U.  S. 
91,  87  L.  Ed.  661,  13  Sup.  Ct.  802,  swamp-lands  not  listed  under  act  of 
1850  were  subject  to  United  States  patent;  New  Dunderberg  Min.  Co. 
V.  Old,  79  Fed.  602,  25  C.  C.  A.  116,  under  facts. 

Settlers  on  swamp-lands  after  September  28, 1850,  bave  notice  of  State's 
tiUe. 

Approved  in  Missouri  etc.  Ry.  Co.  v.  Watson,  74  Kan.  507, 14  L.  R.  A. 
(N.  S.)  592,  87  Pac.  691,  act  of  Congress  of  1866,  granting  to  Union' 
Pacific  Railroad  right  of  way  two  hundred  feet  wide  through  Osage 
ceded  lands  in  this  State  was  absolute  grant  in  praesenti,  vesting  title 
in  railroad  from  date  of  act,  and  persons  purchasing  lands  had  notice 
of  railroad's  rights ;  Miller  v.  Tobin,  16  Or.  553,  16  Pac.  168,  following 
rule;  Wells  v.  Pennington  County,'^  S.  D.  9,  89  Ahl  St.  Rep.  768,  48 
N.  W.  307,  similarly  as  to  settlers  on  lands  granted  to  railroad. 

121  T7.  S.  522-524,  80  L.  Ed.  1021,  7  Snp.  Ot  1011,  BOBIKSON  T.  ANDER- 
SON. 

Oirciiit  €U>iirt  should  dismiss  cause  wliere  Jurisdictional  facts  alleged 
are  ImmaterlaL 

Approved  in  Devine  v.  Los  Angeles,  202  U.  S.  338,  50  L.  Ed.  1055,  26 
Sup.  Ct.  652,  nature  and  extent  of  riparian  rights  and  rights  in  per- 
colating waters  of  patentees  whose  title  derived  through  confirmed  Mexi- 
can grant  to  predecessors  are  not  Federal  questions;  Boston  etc.  Min. 
Co.  V.  Montana  Ore  Co.,  188  U.  S.  643,  47  L.  Ed.  688,  23  Sup.  Ct.  439, 
holding  jurisdiction  if  conferred  on  Circuit  Court  by  averments  in  bill 
as  to  defense  which  defendants  intend  to  assert  is  ousted  by  filing 
answers  disclaiming  intention  of  relying  on  such  defense;  Excelsior 
Wooden  Pipe  Co.  v.  Pacific  Bridge  Co.,  185  U.  S.  287,  46  L.  Ed.  914,  22 
Sup.  Ct.  683,  holding  suit  by  licensee  against  patentee  and  third  per- 
son, in  which  bill  sets  up  title  under  third  license,  and  alleges  validity 
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of  patent  and  infringement,  is  within  Gircnit  Conrt's  jurisdiction, 
though  answer  raises  no  issue  as  to  validity  of  patent  or  as  to  infringe* 
ment,  and  admits  license  but  denies  that  it  is  a  subsisting  one ;  Chrystal 
Springs  Land  etc.  Co.  v.  Los  Angeles,  177  U.  S.  169,  44  L.  Ed.  720,  20 
Sup.  Ct.  573,  holding  suit  to  establish  water  rights  connected  with  lands 
included  in  grant  from  Mexican  government,  which  rights  are  claimed 
to  be  within  protection  of  Mexican  treaty,  involves  no  Federal  question ; 
Florida  Cent.  etc.  R.  R.  Co.  v.  Bell,  176  U.  S.  330,  44  L.  Ed.  491,  20  Sup. 
Ct.  403,  holding  plaintifE  whose  statement  of  his  own  claim  does  not 
disclose  Federal  question  cannot  create  jurisdiction  in  Circuit  Court 
by  anticipating  defendant's  claim  and  by  alleging  that  defendant  will 
set  up  defense  under  Federal  law;  Harrington  v.  Atlantic  &  Pac.  Tel. 
Co.,  185  Fed.  496,  107  C.  C.  A.  575,  holding  suit  for  infringement  of 
patent  could  not  be  maintained  until  fraudulent  assignment  was  set 
aside,  and  court  was  without  jurisdiction  to  grant  such  relief  as  requi- 
site diversity  of  citizenship  did  not  exist;  Industrial  etc.  Guaranty  Co. 
v.  Electric  Supply  Co.,  58  Fed.  743,  7  C.  C.  A.  471,  Blythe  v.  Kinckley, 
84  Fed.  247,  Crystal  etc.  Water  Co.  v.  Los  Angeles,  82  Fed.  122,  and 
Montana  etc.  Purchasing  Co.  v.  Boston  etc.  Min.  Co.,  93  Fed.  279,  35 
C.  C.  A.  1,  Bane  v.  Keefer,  66  Fed.  612,  cause  should  be  remanded 
when  Federal  feature  discontinued;  Torrence  v.  Shedd,  144  U.  S.  533, 
36  L.  Ed.  532,  12  Sup.  Ct.  728,  arguendo.     ' 

121  n.  S.  625-536,  30  L.  Ed.  980,  7  Sup.  Ct.  1004,  WTL^TSTB  EXECUTOB  T. 
DEEK. 

Judgment  on  merits  is  bar  to  same  cause,  and  to  different  cause  1b 
estoppel  as  to  all  points  necessarily  determined. 

Approved  in  Fayerweather  v.  Ritch,  195  U.  S.  300,  49  L.  Ed.  211,  25 
Sup.  Ct.  58,  determining  effect  as  res  adjudicata  of  decree  in  case  in 
which  validity  of  releases  put  in  issue;  Johnson  v.  Herold,  161  Fed. 
602,  where  different  actions  are  brought  by  same  plaintiff  to  recover 
internal  revenue  taxes  under  same  law  on  same  class  of  articles,  judg- 
ment in  one  case  is  conclusive  in  others;  Russell  v.  Russell,  134  Fed. 
841,  67  C.  C.  A.  436,  question  determined  by  equity  decree  afifirmed 
on  appeal  is  res  adjudicata,  though  question  not  considered  by  appellate 
court ;  Kilham  v.  Wilson,  112  Fed.  573,  50  C.  C.  A.  454,  holding  where 
firm  undertook  to' sell  ranch  for  certain  compensation  and  all  in  excess 
of  two  hundred  and  twenty-five  thousand  dollars  and  found  purchaser 
who  agreed  to  pay  two  hundred  and  seventy-five  thousand  dollars,  part 
cash  and  part  notes,  and  purchaser  defaulted,  owner  receiving  in  all  less 
than  two  hundred  and  twenty-five  thousand  dollars,  and  surviving  part- 
ner sued  for  fixed  compensation  and  contingent  fee,  and  lost  as  to  con- 
tingent fee,  such  judgment  bars  accounting  in  equity  as  to  contingent 
fee;  Hoagland  v.  Hoagland,  25  Utah,  63,  69  Pac.  473,  holding  judgment 
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for  defendant  in  suit  to  compel  him  to  support  plaintiff  and  her  child 
is  bar  to  subsequent  suit  on  same  facts,  though  in  meantime  sister  State 
divorce  decree  on  which  judgment  based  has  been  annulled;  Bissell  v. 
Spring  Valley  Twp.,  124  U.  S.  231,  31  L.  Ed.  414,  8  Sup.  Ct.  498,  judg- 
ment that  coupons  are  void  bars  suit  on  others  of  same  series;  Neal  v. 
Foster,  13  Sawy.  247,  36  Fed.  33,  judgment  that  conveyance  is  fraudu- 
lent concludes  parties;  David  Bradley  Mfg.  Co.  v.  Eagle  Mfg.  Co.,  57 
Fed.  990,  991,  6  C.  C.  A.  661,  decree  for  complainant  for  infringement 
conclusive  as  to  patent's  validity  (affirming  50  Fed.  195);  St.  Joseph 
etc.  R.  Co.  v.  Steele,  63  Fed.  872,  11  C.  C.  A.  470,  judgment  declaring 
exemption  from  tax  conclusive  in  suit  for  later  taxes;  Lawrence  v. 
Steams,  79  Fed.  882,  judgment  establishing  negligence,  conchisive  in 
suit  for  indemnity;  Steams  v.  Lawrence,  83  Fed.  742,  28  C.  C.  A.  66, 
finding  of  bank  officer's  default,  conclusive  in  suit  against  him  and 
sureties;  St.  Joseph  Union  Depot  Co.  v.  Chicago  etc.  Ry.  Co.,  89  Fed. 
653,  32  C.  C.  A.  284,  decree  fixing  amount  of  rent  due  conclusive  in 
later  suit;  Shepard  v.  Stockham,  45  Kan.  249,  25  Pac.  561,  judgment 
determining  ownership  of  stock,  conclusive  in  suit  for  other  cause; 
Schmidt  v.  Louisville  etc.  Ry.  Co.,  99  Ky.  152,  35  S.  W.  138,  nominal 
party,  who  stands  cost  of  trial,  is  bound  by  judgment;  Bell  v.  Alle- 
gheny County,  184  Pa.  St.  302,  63  Am.  St.  Rep.  798,  39  Atl.  228,  judg- 
ment settling  rate  of  salary  conclusive  in  later  suit;  Washington  etc. 
R.  R.  Co.  V.  Cazenove,  83  Va.  753,  3  S.  E.  438,  dismissal  on  merits  of 
suit  to  determine  validity  of  bonds  is  res  judicata;  Shumate  v.  Super- 
visors of  Fauquier  County,  84  Va.  ^77,  and  Everill  v.  Swan,  20  Utah, 
56,  57  Pac.  718,  judgment  affirming  right  to  office,  conclusive  in  second 
suit  for  salary. 

Distinguished  in  Norton  v.  Jensen,  90  Fed.  421,  33  C.  C.  A.  141, 
Clark  Thread  Co.  v.  William  Clark  Co.,  55  N.  J.  Eq.  663,  37  Atl.  601, 
and  Philadelphia  v.  Ridge  Ave.  Ry.  Co.,  142  Pa.  St.  493,  24  Am.  St.  Rep. 
515,  21  Atl.  983,  under  facts. 

Extrinsic   evidence   is   admissible   to   determine  whether  points  con- 
troverted were  determined  in  first  stdt. 

Approved  in  City  Trust  etc.  Co.  v.  Glencove  Granite  Co.,  113  Fed.  179, 
51  C.  C.  A.  139,  upholding  sufficiency  of  affidavit  of  defense  in  action 
on  bond ;  In  re  Henry  Ulf elder  Clothing  Co.,  98  Fed.  412,  holding  where 
respondent  in  bankruptcy  denies  alleged  indebtedness  to  petitioning 
creditor,  adjudication  is  conclusive  evidence  of  validity  of  petitioner's 
claim  when  presented  against  estate;  Iguano  Land  &  Min.  Co.  v.  Jones, 
65  W.  Va.  71,  64  S.  E.  645,  parol  evidence,  not  inconsistent  with  record 
and  not  impugning  its  verity,  is  admissible  to  prove  that  former  suit 
between  same  parties  or  privies,  in  which  judgment  was  rendered  on 
merits,  involved  matters  in  issue. 
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121  n.  8.  535-552,  30  L.  Ed.  1000,  7  Sup.  Ot.  1234,  STANLET  ▼.  SUPER- 
VISOBS  OF  AI.BAN7. 

Court's  findings  of  fact  are  conclusive  on  appeaL 
Approved  in  Paul  v.  Delaware  etc.  R.  Co.,  130  Fed.  956,  Ogden  City 
V.  Weaver,  108  Fed.  566,  47  C.  C.  A.  485,  and  Consolidated  Co^l  Co. 
V.  Polar  Wave  Ice  Co.,  106  Fed.  799,  all  following  rule;  Dooley  v.  Pease, 
180  U.  S.  131,  45  L.  Ed.  460,  21  Sup.  Ct.  331,  holding  errors  in  findings 
of  Circuit  Court  not  reviewable  if  there  was  any  evidence  upon  which 
such  finding  could  be  made;  Sierra  Land  &  Live  Stock  Co.  v.  Desert 
Power  etc.  Cp.,  229  Fed,  983,  appellate  court  cannot,  on  writ  of  error, 
inquire  into  sufficiency  of  testimony  to  support  finding;  Chautauqua 
Institution  v.  Zimmerman,  233  Fed.  375,  where  action  at  law  is  by 
stipulation  tried  to  court  without  jury,  findings  of  fact  made  by  court 
are  not  reviewable  by  appellate  court,  if  supported  by  any  competent 
evidence ;  Porter  v.  F.  M.  Davies  &  Co.,  223  Fed.  466,  140  C.  C.  A.  11, 
judgment  in  action  at  law  in  Federal  court,  although  jury  is  waived 
and  cause  tried  to  court,  is  reviewable  only  on  writ  of  error;  Mason  v. 
United .  States,  219  Fed.  549,  135  C.  C.  A.  315,  where  issue  of  fact  is 
tried  without  jury  and  no  findings  of  fact  or  declarations  of  law  were 
requested,  trial  court's  views  regarding  law  and  evidence  could  not  be 
reviewed,  as  judgment  was  equivalent  to  verdict;  Nashville  v.  Inter- 
urban  Ry.  V.  Bamum,  212  Fed.  639,  640, 129  C.  C.  A.  170,  holding  court's 
finding  of  facts  and  its  refusal  to  find  other  facts  in  trial  without  jury 
are  conclusive  on  appeal;  Los  Angeles  Gas  etc.  Corp.  v.  Western  Gas 
Const.  Co.,  205  Fed.  715,  124  C.  C.  A.  75,  special  finding  by  trial  court 
that  plaintiff  failed  to  furnish  quality  of  fuel  specified  by  contract, 
under  which  defendant  installed  gas-generating  apparatus  in  plaintiff's 
plant,  sustained  judgment  denying  plaintiff  recovery  on  amount  paid 
on  contract  on  refusal  to  accept  apparatus;  National  Surety  Co.  v. 
United  States,  200  Fed.  142,  118  C.  C.  A.  360,  in  absence  of  request  to 
find  fact  specially,  or  to  find  generally  for  defendant,  and  ruling 
thereon,  with  exception  taken,  general  finding  for  plaintiff  stands  as 
verdict  of  jury,  and  exception  thereto  presents  no  question  for  review; 
Cook  V.  Robinson,  194  Fed.  759,  114  C.  C.  A.  473,  finding  of  court  in 
garnishment  proceeding  tried  to  court  that  gold-dust  deposited  for 
creditor's  benefit  was  his  property  and  not  subject  to  garnishment  by 
other  creditors  was  conclusive  on  appellate  court;  Pacific  Sheet  Metal 
Wks.  V.  Califomian  Canneries  Co.,  164  Fed.  983,  91  C.  C.  A.  108,  finding 
of  Circuit  Court  on  question  of  fact  in  action  at  law  by  stipulation  with- 
out jury  is  conclusive  on  appellate  court,  if  there  is  any  evidence  to 
support  it ;  Ware  v.  Wunder  Brewing  Co.,  160  Fed.  79,  87  C.  C.  A.  235, 
appellate  court  on  writ  of  error  cannot  weigh  evidence,  but  must  take 
facts  as  found  by  court  below,  unless  there  is  total  want  of  evidence 
to  support  findings;  American  Bridge  Co.  v.  Camden  etc.  R.  Co.,  135 


993        STANLEY  v.  SUPERVISORS  OF  AI^ANY.    121 U.  S.  536-^52 

Fed.  331,  68  C.  C.  A.  131,  applying  role  in  assumpsit;  American  Sales 
Book  V.  Bullivant,  117  Fed.  260,  54  C.  C.  A.  287,  applying  principle  in 
suit  for  damages  for  infringement  of  patent;  Empire  State-Idaho  Min. 
etc.  Co.  V.  Bunker  Hill  etc.  Min.  etc.  Co.,  114  Fed.  418,  52  C.  C.  A.  222, 
applying  principle  in  ejectment  for  recovery  of  underground  portions  of 
lode;  King  v.  Smith,  110  Fed.  96,  64  L.  R.  A.  708,  49  C.  C.  A.  46,  holding 
question  of  sufficiency  of  evidence  to  support  findings  of  Circuit  Court 
is  reviewable  on  writ  of  error;  Searcy  County  v.  Thompson,  66  Fed. 
94,  13  C.  C.  A.  349,  and  Distilling  etc.  Feeding  Co.  v.  Gottschalk  Co., 
66  Fed.  610, 13  C.  C.  A.  618,  refusal  to  make  special  findings  not  review- 
able; Pacific  etc.  Cable  Co.  v.  Fleischner,  66  Fed.  903,  14  C.  C.  A.  166, 
Insurance  Co.  v.  International  Trust  Co.,  71  Fed.  90,  17  C.  C.  A.  616, 
Sayward  v.  Dexter  etc.  Co.,  72  Fed.  769,  19  C.  C.  A,  176,  D'Hare  v. 
Mobile  etc.  R.  .Co.,  76  Fed.  720,  22  C.  C.  A.  512,  Smiley  v.  Barker^  83 
Fed.  688,  28  C.  C.  A.  9,  and  Hoge  v,  Magnes,  86  Fed.  358,  29  C.  C.  A. 
664,  refusing  to  consider  sufficiency  of  evidence;  Dooley  v.  Pease,  88 
Fed.  448,  31  C.  C.  A.  582,  court  cannot  weigh  evidence  supporting 
special  finding;  dissenting  opinion  in  Quinn  v.  Dimond,  72  Fed.  998,  19 
C.  C.  A.  336,  majority  holding  facts  examinable  where  findings, -in  effect, 
special. 

Overvaluation  is  not  ground  for  trait  at  law  for  excess  of  taxes  paid. 

Approved  in  Ankeny  v.  Blakley,  44  Or.  92,  74  Pac.  490,  refusing  to 
enjoin  tax  on  national  bank  stock  merely  because  of  irregularities  and 
inequalities  in  individual  cases. 

Limited  in  Taylor  v.  Louisville  etc.  R.  R.  Co.,  88  Fed.  373,  31  C.  C.  A. 
537,  injunction  may  issue  where  such  overvaluation  intentional. 

Validity  of  tax  as  affected  by  valuation  of  other  property  at  lower 
proportion  of  actual  value.    Note,  Ann.  Oas.  1912B,  876. 

Taxpayer  complaining  of  excessive  and  ixregnlar  taxation  must  api^y 
to  board  provided  by  State  law. 

Approved  in  English  v.  Territory  of  Arizona,  214  U.  S.  363,  58  L.  Ed. 
1088,  29  Sup.  Ct.  668,  question  of  special  benefit  of  assessment  work 
and  property  to  which  it  extends  is  one  of  fact;  Western  Union  Tel. 
Co.  V.  Missouri,  190  U.  S.  426,  47  L.  Ed.  1122,  23  Sup.  Ct.  734  (affirm- 
ing 166  Mo.  616,  617,  624,  66  S.  W.  777,  780),  holding  corporation  alleg- 
ing discrimination  against  itself  by  board  which  has  power  to  equalize 
assessments  cannot  raise  question  of  discrimination  as  defense  to  action 
at  law  against  it  by  county  collector  to  collect  taxes;  Bassett  v.  Utah 
Copper  Co.,  219  Fed.  814,  135  C.  C.  A.  481,  refusal  of  District  Court  to 
charge  jury  that  corporation  mine  owner  was  precluded  from  main- 
taining action  under  statute  of  Utah  because  of  its  failure  to  apply 
to  board  of  equalization  for  correction  of  assessment  was  not  plain 
Xra— 63 
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error  which  appellate  court  would  consider,  in  absence  of  assignment 
of  error;  Western  Union  Tel.  Co.  v.  Howe,  180  Fed.  48,  103  C.  C.  A. 
398,  court  of  equity  cannot  enjoin  State  tax  commission  from  certify- 
ing assessment  of  property  of  telegraph  company,  prior  to  its  meeting 
as  board  of  equalization,  at  which  meeting  telegraph  company  may  in- 
voke its  action  to  correct  assessment;  Clay  County  v.  Brown  Lumber 
Co.,  90  Ark.  417,  119  S.  W.  252,  dismissing  petition  for  refundment 
of  taxes  for  failure  to  invoke  statutory  remedy  within  time  and  manner 
prescribed;  Barber  Asphalt  Pav.  Co.  v.  French,  158  Mo.  553,  58  S.  W. 
940,  upholding  assessment  for  street  improvements  under  city  charter, 
providing  that  total  cost  shall  be  apportioned  to  frontage  of  abutting 
lands  according  to  frontage;  Wilson  v.  Green,  135  N.  C.  350,  47  S.  E. 
472,  Acts  1903,  p.  355,  c.  251,  relating  to  assessments  and  equalizations, 
provides  adequate  remedy  so  that  taxpayer  cannot  restrain  collection 
of  tax  on  ground  of  fraud  in  assessment;  Erickson  v.  Cass  County,  11 
N.  D.  507,  92  N.  W.  848,  hold^ig  apportionment  of  cost  of  construction 
of  drains  by  drainage  commissioners  under  Laws  1899,  c.  79,  is  con- 
clusive; Northern  Pac.  R.  R.  Co.  v.  Patterson,  10  Mont.  106,  24  Pac. 
706,  and  First  Nat.  Bank  v.  Bailey,  15  Mont.  308,  39  Pac.  85,  injunction 
will  not  lie  until  such  relief  denied;  De  La  Cuesta  v.  Insurance  Co.  of 
North  America,  136  Pa.  St.  663,  665  (Appx.),  20  Atl.  505,  and  Ward  v. 
Alsup,  100  Tenn.  746,  46  S.  W.  575,  failure  to  so  apply  bars  right  to 
sue  for  excess. 

Distinguished  in  Powder  River  Cattle  Co.  v.  Board  of  Commrs.  of 
Custer  County,  46  Fed.  327,  329,  where  assessment  was  void. 

Right  to  sue  for  taxes  paid  on  erroneous  or  excessive  assessments 
without  resort  to  statutory  remedies.  Note,  16  L.  E.  A.  (N.  S.) 
686. 

Action  of  State  board  of  equalization  1b  Judicial  and  not  attackable 
collaterally. 

Approved  in  Washington  Water  Power  Co.  v.  Kootenai  County,  210 
Fed.  868, 127  C.  C.  A.  451,  holding  assessment  for  taxation,  ratified  and 
approved  by  board  of  equalization,  would  not  be  interfered  with  by 
court  except  for  fraud  or  fundamentally  wrong  principle;  Leary  v. 
Mayor  etc.,  208  Fed.  861,  126  C.  C.  A.  12,  where  taxpayer  did  not  raise 
questions  as  to  lien  and  limitation  of  taxes  against  his  property  in  pro- 
ceedings before  commissioners,  decree  of  commissioners  settled  such  ques- 
tions and  questions  were  not  open  to  review  in  collateral  action  to  enjoin 
tax  sale ;  Leary  v.  Mayor  etc.  of  Jersey  City,  189  Fed.  431,  finding  of  com- 
missioners of  adjustment  under  New  Jersey  Tax  Adjustment  Act  of  1886, 
that  taxes  are  due  and  unpaid,  cannot  be  overcome  in  suit  to  restrain  sale 
of  land  for  unpaid  taxes  by  presumption  of  payment  created  by  lapse  of 
time;  Singer  Sewing  Mach.  Co.  v.  Benedict,  179  Fed.  632,  103  C.  C.  A. 
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186,  where  State  statute  requires  notice  to  property  owner  of  raising 
of  assessment,  failure  to  give  such  notice  renders  action  of  taxing  officers 
levying  tax  on.  increase  void,  and  subject  to  collateral  attack;  United 
Globe  Mines  v.  Gila  County,  12  Ariz.,  223,  100  Pac.  776,  order  of  terri- 
torial board  of  equalization  equalizing  assessment  between  counties  can- 
not be  attacked  collaterally;  English  v.  Territory,  11  Ariz.  95,  89  Pac. 
502,  in  action  to  collect  municipal  special  assessment,  person  who  failed 
to  appeal  from  action  of  city  council  in  levying  assessment  cannot  com- 
plain that  levy  was  by  arbitrary  front-foot  rule  and  not  on  basis  of 
benefits;  Wallapai  Min.  etc.  Co.  y.  Territory,  9  Ariz.  380,  84  Pac.  87, 
statutory  requirement  that  assessor  shall  attach  his  certificate  to  assess- 
ment-roll is  directory,  and  omission,  in  absence  of  injury  to  person 
taxed,  does  not  invalidate  tax,  but  is  irregularity  cured  by  subsequent 
act ;  State  v.  Kansas  City  etc.  Bridge  Co.,  117  Ark.  619,  624,  174  S.  W. 
^54,  255,  action  of  assessors  and  sux>ervising  boards  under  general  revenue 
laws  of  State  is  not  final  in  sense  that  legislature  may  not  correct  errors 
in  assessments,  and  statute  authorizing  collection  of  taxes  past  due  i^  con- 
sequence of  failure  to  assess  or  undervaluation  of  property,  is  valid ;  State 
v.  Kansas  City  etc.  Ry.  &  Bridge  Co.,  106  Ark.  255, 153  S.  W.  618,  findings 
of  assessors  and  supervising  boards,  provided  for  by  general  revenue  laws, 
are  treated  as  final,  except  where  otherwise  provided  for  by  statute; 
Driver  v.  Moore,  81  Ark.  86,  98  S.  W.  736,  and  Hale  v.  Moore,  82  Ark. 
76,  100  S.  W.  742,  both  holding  drainage  assessment  made  by  viewers 
and  confirmed  by  court  is  conclusive,  and  cannot  be  attacked  collat- 
erally; California  Domestic  Water  Co.  v.  County  of  Los  Angeles,  10 
iCal.  App.  191,  101  Pac.  549,  in  action  to  recover  taxes  paid  on  wells, 
conduits,  flumes  and  pipe-lines  attached  to  soil  for  purposes  of  water 
company  on  ground  of  improper  listing  as  personal  property,  decision 
of  State  board  of  equalization  on  question  of  fact  is  conclusive;  Board 
of  Commrs.  of  Johnson  County  v.  Johnson,  173  Ind.  83,  89  N.  E.  593, 
holding  assessment  of  State  tax  commissioners  is  not  final,  and  affirming 
judgment  of  Circuit  Court  for  refundment  of  excessive  taxes;  Hopper 
V.  Oklahoma  County,  43  Okl.  290,  L.  R.  A,  1915B,  875,  143  Pac.  5,  under 
laws  creating  board  of  equalization  with  power  to  equalize  assessments 
and  to  adjust  individual  assessments,  such  board  is  quasi- judicial  body, 
and  appeal  will  lie  from  its  decision  to  District  Court;  Williams  v.  Gar- 
field Exchange  Bank,  38  Okl.  542,  134  Pac.  864,  where  State  statutes 
provide  method  of  appeal  from  assessment  of  equalization  of  property 
that  remedy  excludes  equitable  remedies ;  Appeal  of  McNeal,  35  Okl.  35, 
128  Pac.  292,  holding  action  of  State  board  in  equalizing  assessments 
of  counties  by  increasing  or  decreasing  value  of  different  classes  of  real 
or  personal  property  is  valid;  In  re  Western  Union  Tel.  Co.,  29  Okl 
489,  118  Pac.  379,  holding  appeal  lies  from  action  of  equalization  board 
in  assessing  property^  and  on  appeal  where  there  was  no  provision  for 
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certifying  up  evidence,  issues  were  triable  de  novo ;  Palmer  v.  McMahon, 
133  U.  S.  665,  38  L.  Ed.  774,  10  Sup.  Ct.  326,  McLeod  v.  Receveur,*71 
Fed.  458, 18  C.  C.  A.  188,  Ledoux  v.  La  Bee,  83  Fed.  766,  Biggs  v.  Board 
of  Commrs.,  7  Ind.  App.  145,  34  N.  E.  501,  and  Shirard  v.  Lindsay,  13 
Ohio  C.  C.  320,  321,  all  following  rule;  Walston  v.  Nevin,  128  U.  S. 
582,  32  L.  Ed.  546,  9  Sup.  Ct.  193,  courts  have  no  control  over  legislative 
assessment;  Albuquerque  Bank  v.  Perea,  147  U.  S.  90,  37  L.  Ed.  92,  13 
'Sup.  Ct.  195,  after  reduction  by  board  injunction  will  not  lie;  Yazoo 
etc.  R.  Co.  V.  Adams,  77  Miss.  764,  25  South.  357,  similarly  as  to  railroad 
commissioners'  decision  assessing  taxes;  Lewis  v.  Bishop,  19  Wash.  316, 
53  Pac.  166,  action  not  subject  of  appeal  to  courts. 

Bill  for  injunction  lies  wliere  assessment  Is  .illegal  and  plaintiff  lias 
tendered  amount  admittedly  due. 

Approved  in  Johnson  v.  Wells  Fai^  &  Co.,  239  U.  S.  244,  60  L.  Ed. 
248,  36  Sup.  Ct.  66,  after  tax  on  express  companies  based  on  gross  earn- 
ings has  been  declared  invalid  and  collection  enjoined,  imposition  of 
tax  for  following  year  based  on  similar  assessment  is  such  containing 
violation  of  constitutional  rights  as  might  in  itself  afford  ground  for 
equitable  relief;  Weyerhaueser  v.  Minnesota,  176  U.  S.  558,  44  L.  Ed.  687, 
20  Sup.  Ct.  489,  upholding  Minn.  Gen.  Laws  1893,  c.  151,  relating  to 
proceedings  before  Governor  for  revaluation  of  undervalued  property, 
though  no  hearing  provided  for;  McLaughlin  v.  St.  Louis  Southwestern 
Ry.  Co.,  232  Fed.  583,  law  of  Arkansas  as  established  by  decisions  of 
its  Supreme  Court  does  not  give  equity  court  jurisdiction  to  enjoin  col- 
lection of  tax  based  on  excessive  assessment,  where  statute  gives  remedy 
by  appeal  from  assessment;  Stonebraker  v.  Hunter,  215  Fed.  69,  131 
C.  C.  A.  375,  in  absence  of  statute,  suit  in  equity  will  not  lie  to  enjoin 
illegal  taxes  without  some  specific  ground  of  equitable  jurisdiction  as 
ordinarily  there  is  adequate  remedy  at  law;  Streight  v.  Durham,  10  Okl. 
371,  61  Pac.  1100,  no  notice  necessary  to  taxpayer  before  board  of  equal- 
ization raises  assessment  above  that  returned  by  assessor;  Williams  v. 
Supervisors  of  Albany,  122  U.  S.  163,  30  L.  Ed.  1089,  7  Sup.  Ct.  1246,  Ex 
parte  Ft.  Smith  etc.  Bridge  Co.,  62  Ark.  467,  36  S.  W.  1061,  and  Chicago 
etc.  R.  R.  Co.  V.  Commissioners  of  Atchison  County,  54  Kan.  791,  39  Pac. 
1041,  all  following  rule;  Chamberlain  v.  Walter,  60  Fed.  790,  asserting 
court's  power  to  relieve;  Garnett  Bank  v.  Ferris,  55  Kan.  123,  39  Pac. 
1043,  refusing  injunction  where  tender  not  made;  Grundy  County  v. 
Tennessee  Coal  etc.  Co.,  94  Tenn.  305,  29  S.  W.  118,  State's  right  to 
tax  may  be  questioned  in  suit  for  taxes;  Railroad  etc.  Cos.  v.  Board 
of  Equalizers,  85  Fed.  318,  arguendo. 

Distinguished  in  Atchison  etc.  Ry.  Co.  v.  Board  of  Commrs.  of 
Douglass  County,  225  Fed.  979,  that  State  board  of  equalization  has  vio- 
lated its  duty  in  denying^  without  hearing,  petition  of  railway  to  review 
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assessment;  does  not  entitle  carrier  to  relief  in  equity,  in  absence  of 
fraud,  mistake  or  prejudice,  and  that  assessment  ought  to  have  been 
corrected;  Mercantile  Nat.  Bank  v.  Mayor,  172  N.  Y.  41,  49,  64  N.  E. 
758,  761,  refusing  to  restrain  collection  of  tax  on  national  bank  shares, 
though  assessed  atx  actual  yalue,  while  real  estate  assessed  at  sixty  per 
cent. 

Power  of  States  to  tax  shares,  capital  stock,  real  estate  and  other 
property  of  national  banks.    Note,  96  Am.  Dec.  297. 

State  tax  on  national  banks.    Note,  46  L.  E.  A.  764. 

121  U.  8.  552-558,  30  L.  Ed.  1010,  7  Sup.  Ot.  1120,  FBOST  y.  SPITLEY. 

Under  general  practice,  botii  possession  and  legal  title  are  necessary 
to  support  bUl. 

Approved  in  Mitchell  v.  Furman,  180  U.  S.  428,  45  L.  Ed.  609,  21  Sup. 
Ct.  440,  Cocke  v.  Copenhaver,  126  Fed.  148,  61  C.  C.  A.  211,  Hitchcox 
V.  Morrison,  47  W.  Va.  214,  34  S.  E.  996,  Buchanan  Co.  v.  Adkins,  175 
Fed.  699,  99  C.  C.  A.  246,  Rowe  v.  Hill,  215  Fed.  525,  132  C.  C.  A.  30 , 
Davis  V.  Farmer,  141  Fed.  706,  First  Baptist  Church  v.  Harper,  191 
Mass.  209,  77  N.  E.  780,  Glenn  v.  West,  103  Va.  524,  49  S.  E.  672,  and 
Wallace  v.  Elm  Grove  Coal  Co.,  58  W.  Va.  455,  52  S.  E.  487,  all  follow- 
ing rule;  Baum  v.  Longwell,  200  Fed.  451,  where  State  statute  author- 
izes suit  to  quiet  title  by  complainant  in  or  out  of  possession  against 
adverse  claimant,  such  suit  may  be  maintained  in  Federal  court;  Stock- 
ton V.  Oregon  Short  line  R.  Co.,  170  Fed.  632,  action  by  person  claim- 
ing estate  or  interest  in  real  property  adverse  to  him  is  removable  to 
Federal  court  where  diversity  of  citizenship  and  amount  involved  give 
that  court  jurisdiction,  regardless  of  whether  interest  is  legal  or  equi- 
table ;  Johnston  v,  Corson  Gold  Min.  Co.,  157  Fed.  152,  153,  15  L.  R.  A. 
(N.  S.)  1078,  84  C.  C.  A.  593,  suit  in  equity  cannoit  be  maintained  by 
lessee  of  mining  claim  who  has  never  been  in  possession,  against  person 
wrongfully  withholding  possession,  as  he  has  adequate  remedy  at  law 
in  ejectment;  Kellar  v.  Craig,  126  Fed.  631,  61  C.  C.  A.  366,  holding 
possession  negatived  where  it  appears  from  bill  that  defendants,  with 
complainant's  consent,  drilled  oil  wells  on  land  in  compliance  with 
lease,  which  is  alleged  to  constitute  cloud  on  title,  and  that  they  are  in 
possession  of  wells  and  producing  oil  therefrom;  Bent  v.  Hall,  119  Fed. 
346,  56  C.  C.  A.  246,  denying  sufficiency  of  bill  alleging  acceptance  of 
application  by  State  treasurer  for  purchase  of  school  lands  and  accept- 
ance of  part  payments,  and  refusal  of  treasurer  to  accept  further  pay- 
ments, and  attempt  of  land  commissioner  to  cancel  contract  and  attempt 
to  sell  lands  to  another,  and  praying  for  cancellation  of  others'  evi- 
dence of  title,  and  for  writ  of  possession;  Peck  v.  Ayers  etc.  Tie  Co., 
116  Fed.  275,  53  C,  C.  A.  551,  upholding  equity  jurisdiction  over  bill 
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to  remove  cloud  from  title  and  enjoin  trespasses  thereon,  whicli  alleges 
title  and  possession  in  complainant,  adverse  claim  by  defendant,  that 
land  is  chiefly  valuable  for  timber,  and  that  defendant  has  repeatedly 
entered  thereon  and  cut  and  removed  timber;  Rincon  Water  etc.  Co.  v. 
Anaheim  Union  Water  Co.,  115  Fed.  548,  holding  under  California  Code, 
claimant  to  water,  who  has  not  perfected  appropriation  of  water,  ac- 
quires no  exclusive  right  to  use  of  water  so  as  to  be  entitled  to  sue  for 
its  diversion  by  others  or  to  determine  adverse  claims;  Cosmos  Explora- 
tion Co.  V.  Gray  Eagle  Oil  Co.,  112  Fed.  8,  61  L.  E.  A.  230,  50  C.  C.  A. 
79,  holding  averments  that  defendant  has  drilled  oil  wells  on  land  and 
is  taking  oil  therefrom,  against  which  injunction  is  prayed,  are  aver- 
ments that  defendant  is  in  possession  and  render  bill  demurrable  as  in 
effect  an  ejectment  bill;  Dewing  v.  Woods,  111  Fed.  577,  49  C.  C.  A. 
443,  denying  Federal  equity  jurisdiction  where  land  sold  to  State  for 
taxes  and  bill  asks  injunction  against  sale  of  land  under  decree  ad- 
judging title  to  be  in  State;  Hanley  v.  Kansas  etc.  Coal  Co.,  110  Fed. 
69,  denying  Federal  equity  jurisdiction  over  suit  seekir^  to  declare  trust 
in  lands  under  will  and  for  accounting  from  defendant  in  possession 
and  claiming  adversely,  where  facts  showed  that  complainant's  interest 
in  lands  vested  him  with  equitable  fee  and  entitled  him  to  possession; 
McGuire  v.  Pensacola  City  Co.,  105  Fed.  680,  44  C.  C.  A.  670,  holding 
complainant  out  of  possession  but  having  legal  title  cannot  sue  defend- 
ant in  possession  in  Federal  equity  court  to  remove  cloud  from  title; 
Metzgar  v.  McCoy,  105  Fed.  676,  holding  where  plaintiff  had  been  in 
X)ossession  of  realty  for  short  time  and  acquired  title  thereto  by  con- 
veyance, after  adverse  judgment  in  ejectment  against  grantor  by  pres- 
ent defendant,  and  nothing  suggested  in  plaintiff's  bill  to  quiet  title 
which  was  not  available  as  defease  in  ejectment  suit,  demurrer  must  be 
sustained;  Savage  v.  Worsham,  104  Fed.  20,  holding  where  object  of 
bill  was  to  establish  trust  in  land  and  compel  conveyance  to  complain- 
ant on  ground  that  through  fraud  defendant  had  been  permitted  to 
enter  land  from  United  States,  second  pleading  seeking  to  quiet  com- 
plainant's title  not  amendment  to  original  bill  which  can  be  filed  with- 
out leave;  Guarantee  Trust  etc.  Co.  v.  Delta  &  Pine  Land  Co.,  104  Fed. 
8,  43  C.  C.  A.  396,  holding  though  one  out  of  possession  may  be  author- 
ized under  State  statute  to  bring  action  in  Federal  court  to  quiet  title 
he  must  establish  legal  title  in  himself;  D^laney's  Estate  v.  Kieman, 
3  Alaska,  199,  where  bill  in  equity  alleges  plaintiff's  possession,  and 
evidence  shows  defendant  was  in  possession,  suit  should  be  dismissed; 
Pacheco  v.  Wilson,  2  Ariz.  414,  18  Pac.  597,  holding  where  plaintiff 
claims  title  by  possession  and  shows  that  he  holds  as  heir  of  mother, 
who  claimed  under  will  of  husband  who  died  in  possession  more  than 
eleven  years  before,  he  is  entitled  to  have  his  title  quieted;  Robinson 
V.  Muir,  151  Cal.  124,  90  Pac.  524,  in  action  to  quiet  title  by  owner  of 


999  FROST  v.  SPITLET.  121 U.  S.  552-658 

legal  title,  proof  of  mere  equity  in  defendant  will  not  sustain  finding 
that  defendant  is  owner  of  property;  Coleman  v.  Jaggers,  12  Idaho, 
129,  130,  118  Am.  St.  Bep.  207,  85  Pac.  895,  896,  under  provisions  of 
State  statute,  suit  may  be  brought  by  anyone  claiming  right  or  interest 
in  land  to  determine  adverse  claim  thereto;  Mc Arthur  v.  Hood  Rubber 
Co.,  221  Mass.  374,  109  N.  E.  163,  jurisdiction  of  Superior  Court  over 
suit  in  equity  to  remove  cloud  on  title  is  unaffected  by  Revised  Laws 
conferring  power  to  order  party  to  bring  action  at  law  to  try  title; 
First  Baptist  Church  v.  Harper,  191  Mass.  209,  77  N.  E.  780,  bill  to 
remove  cloud  upon  title  to  land  cannot  be  maintained  unless  both  actual 
and  legal  title  are  united  in  plaintiff;  Montana  Ore  Purchasing  Co.  v. 
Boston  etc.  Min.  Co.,  27  Mont.  309,  539,  70  Pad  1120,  71  Pac.  1006, 
holding  where  plaintiff  brings  suit  under  Code  Civ.  Proc,  §  1310, 
against  defendant  not  in  possession,  neither  party  entitled  to  jury  trial 
as  of  right,  unless  defendant,  where  plaintiff  is  in  possession,  raises 
legal  issue  upon  right  of  possession  founded  on  assertion  of  legal  title; 
Moore  v.  Shofner,  40  Or.  491,  492,  67  Pac.  512,  holding  under  Laws 
1899,  p.  227,  §  1,  providing  that  anyone  claiming  interest  in  realty  not 
in  actual  possession  of  apother  inay  maintain  equity  suit  to  determine 
claims,  it  is  necessary  to  plead  and  prove  that  land  is  not  in  possession 
of  anyone;  Guerard  v.  Jenkins,  80  S.  C.  231,  61  S.  E.  261,  in  action  to 
quiet  title,  complaint  showing  defendants  are  in  possession  does  not 
state  cause  of  action;  PoUitzer  v.  Beinkempen,  76  S.  C.  520,  57  S.  E. 
475,  claimant  of  legal  title  of  land  cannot  maintain  action  to  remove 
cloud  from  title  unless  he  is  in  possession ;  Tax  Title  Co.  v.  Denoon,  107 
Va.  204,  57  S.  E.  587,  person  having  only  equitable  interest  in  land  can- 
not maintain  bill  to  declare  tax  deed  of  premises  void  and  remove  same 
as  cloud  upon  title;  Blondin  v.  Brooks,  83  Vt.  487,  76  Atl.  190,  equitable 
title  coupled  with  possession  is  sufficient  to  maintain  bill  to  quiet  title; 
Quinn  v.  Valiquette,  80  Vt.  446,  14  L.  R.  A.  (N.  S.)  962,  68  Atl.  520, 
court  will  not  entertain  suit  by  grantee  of  land  to  remove  an  extension 
of  lease  as  cloud  on  title  where  defendant  is  in  possession;  Swick  v. 
Rease,  62  W.  Va.  559,  59  S.  E.  511,  where  removal  of  cloud  from  title  is 
merely  incidental  to  primary  relief  sought,  or  plaintiff  has  no  remedy 
at  law,  neither  legal  title  nor  possession  is  necessary  to  maintain  suit; 
dissenting  opinion  in  Golden  Cycle  Min.  Co.  v.  Christmas  Gold  Min.  Co., 
204  Fed.  942,  123  C.  C.  A.  261,  majority  holding  that  defendant's  pos- 
session of  vein  of  ore  in  controversy  being  adverse,  complainant  could 
not  maintain  suit  in  equity  to  quiet  title,  nor  to  restrain  defendant's 
further  working  of  vein ;  Whithead  v.  Shattuck,  138  U.  S.  156,  34  L.  Ed. 
876,  11  Sup.  Ct.  279,  Harland  v.  Bankers'  etc.  Tel.  Co.,  32  Fed.  308,  St. 
Louis  etc.  R.  Co.  v.  Terre  Haute  etc.  R.  Co.,  33  Fed.  448,  Northern  Pac. 
R.  Co.  v.  Amacker,  49  Fed.  535,  1  C.  C.  A.  345,  Detroit  y.  Detroit  City 
Ry.  Co.,  56  Fed.  906,  Read  y.  Dingess,  60  Fed.  28,  8  C.  C.  A.  389,  Morse 
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V.  South,  80  Fed.  209,  Kennedy  v.  Elliott,  85  Fed.  835,  Morrison  y. 
Marker,  93  Fed.  695,  O'Hara  v.  Parker,  27  Or.  169,  39  Pac.  1007,  and 
Kane  t.  Virginia  etc.  Iron  Co.,  97  Va.  329,  33  S.  E.  628,  all  following 
rule;  Von  Drachenfels  v.  Doolittle,  77  Cal.  297,  19  Pac.  519,  holder  of 
equitable  title  cannot  sue  holder  of  legal;  Stanton  v.  Catron,  8  N.  M. 
369,  372,  45  Pac.  888,  judgment  creditor  having  only  lien  cannot  sue; 
Jackson  v.  La  Moure  County,  1  N.  D.  241,  46  N.  W.  450,  one  in  posses- 
sion, without  any  title,  cannot  sue  to  remove  cloud;  Sharon  v.  Tucker, 
144  U.  S.  543,  36  L.  Ed.  535,  12  Sup.  Ct.  722,  Scott  v.  Little,  76  Fed. 
565,  and  Harrigan  v.  Mowry,  84  Cal.  468,  22  Pac.  660,  and  dissenting 
opinion  in  Davis  v.  Settle,  43  W.  Va.  37,  26  S.  E.  565,  arguendo. 

Distinguished  in  Hobe-Peters  Land  Co.  v.  Farr,  170  Fed.  645,  646, 
Federal  court  of  equity  has  jurisdiction  of  suit  authorized  by  statute 
of  State  by  assignee  of  mortgage,  who  has  foreclosed  same,  to  cancel 
tax  deeds  and  quiet  his  own  title,  although  out  of  possession,  where 
under  State  law  he  cannot  obtain  legal  title  until  action  would  be 
barred  by  statute  of  limitations ;  Big  Six  I(ev.  Co.  v.  Mitchell,  138  Fed. 
283, 1  L.  B.  A.  (N.  S.)  332,  70  C.  C.  A.  569,  where  bill  was  maintainable 
to  enjoin  waste  by  lessee  of  mine,  though  plaintiff  not  in  possession, 
court  could  retain  bill  and  quiet  title;  Williams'  Heirs  v.  Zengel,  117 
La.  606,  42  South.  155,  holding  defendants  have  no  right  to  oyer  of 
plaintiff's  title  where  suit  is  distinctively  in  slander  of  title  which  is 
action  on  mere  possession  and  not  on  title ;  Dalrymple  v.  Security  etc. 
Co.,  9  N.  D.  314,  83  N.  W.  248,  holding  under  Rev.  Codes,  §  5904,  suit 
to  quiet  title  may  be  maintained  by  a  plaintiff  who  has  an  estate  or 
interest  in  real  property,  whether  legal  or  equitable;  Ely  v.  New  Mexico 
etc.  R.  R.  Co.,  129  U.  S.  292,  82  L.  Ed.  689,  9  Sup.  Ct.  294,  under 
Arizona  statute;  Gillis  v.  Downey,  85  Fed.  485,  29  C.  C.  A.  286,  under 
statute  allowing  holders  of  mining  claims  to  sue;  Tuffree  v.  Polhemus, 
108  Cal.  676,  41  Pac.  808,  under  statute ;  Jones  v.  Nixon,  102  Tenn.  101, 
50  S.  W.  741,  vendor  may  maintain  bill  quia  timet  to  protect  vendee  in 
possession. 

Criticised  in  Redin  v.  Branhan,  43  Minn.  286,  45  N.  W.  446,  holding 
possession  unnecessary. 

Nebraska  statute,  dispensing  with  requisite  of  possession  does  not  render 
legal  title  unnecessary. 

Approved  in  Ely  v.  New  Mexico  etc.  R.  R.  Co.,  2  Ariz.  427, 19  Pac.  9, 
holding  under  Laws  1881,  p.  116,  §  1,  complaint  in  suit  to  quiet  title  must 
allege  possession  or  right  to  possession  in  plaintiff  or  some  ground  for 
equitable  relief;  Southern  Pac.  R.  Co.  v.  Goodrich,  57  Fed.  881,  ionstru- 
*ing  California  statute;  Darragh  v.  H.  Wetter  Mfg.  Co.,  78  Fed.  14,  23 
C.  C.  A.  609,  following  statute  allowing  seizure  and  sale  of  insolvent's 
property  at  contract  creditor's  instance;  Harding  v.  Guice,  80  Fed.  164, 
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25  C.  C.  A.  352,  applying  West  Virginia  statute  allowing  suit  by  owner 
out  of  possession  to  remove  tax-title  cloud;  Corey  v.  Schuster,  44  Neb. 
274,  62  N.  W.  470,  homestead  owner  out  of  possession  may  sue  to  remove 
eloud. 

Federal  court  will  entertain  1)111  to  quiet  title  l>7  legal  owner  out  of 
possession  where  State  law  so  allows. 

Approved  in  In  re  Exum,  209  Fed.  717,  where  exemption  claimed  under 
State  law  is  in  specific  property,  it  must  be  described  in  schedule  filed 
under  Bankruptcy  Act,  or  it  is  waived ;  United  States  v.  Oregon  &  C.  R, 
Co.,  186  Fed.  932,  Federal  court  of  equity  has  jurisdiction  to  enforce 
rights  and  remedies  growing  out  of  act  granting  land  to  railroad,  in- 
cluding claim  of  forfeiture;  United  States  v.  Leslie,  167  Fed.  674,  United 
States  may  maintain  suit  in  equity  for  cancellation,  as  cloud  on  title,  of 
invalid  conveyance  made  by  heir  of  Indian  allottee  against  defendant 
in  possession  under  statute  of  South  Dakota;  American  Assn.  v.  Will- 
iams, 166  Fed.  20,  93  C.  C.  A.  1,  enlarged  statutory  equitable  right  con- 
ferred by  Tennessee  act  of  1809,  of  reformation  of  patent  containing 
misdescription,  so  that  grant  of  public  lands  may  be  corrected  without 
bringing  State  before  court,  and  extending  same  relief  to  grantees  of 
patentee,  may  be  enforced  in  Federal  court;  North  Carolina  Mining 
Co.  V.  Westfeldt,  151  Fed.  299,  in  suit  to  quiet  title  as  authorized  by 
North  Carolina  statutes,  though  complainant  could  maintain  suit  on 
proof  of  equitable  title,  he  was  nevertheless  entitled  to  cure  defect  in 
deed  and  establish  legal  title  pendente  lite;  United  States  Min.  Co.  v. 
Lawson,  115  Fed.  1007,  holding  Federal  equity  court,  though  sitting  in 
State  where  by  statute  suit  to  quiet  title  or  to  determine  adverse  claim 
may  be  brought  regardless  of  possession,  cannot  entertain  suit  by  holder 
of  legal  title  unless  bill  shows  affirmatively  either  possession  in  com- 
plainant or  that  both  complainant  and  defendant  are  out  of  possession ; 
Green  v.  Turner,  98  Fed.  758,  holding  Federal  court's  jurisdiction  of 
action  to  quiet  title  by  resident  of  State  where  land  is  situated  against 
Residents  of  other  State,  on  whom  personal  service  could  not  be  had  in 
such  State,  not  defeated  merely  because  action  for  possession  could  be 
maintained  against  tenants  in  possession ;  Ely  v.  New  Mexico  etc.  R.  R. 
Co.,  2  Ariz.  426, 19  Pac.  8,  holding  under  Laws  1881,  p.  116,  §  1,  complaint 
in  suit  to  quiet  title  must  allege  possession  or  right  to  possession  in 
plaintiff  or  some  ground  for  equitable  relief;  dissenting  opinion  in 
Heinze  v..  Butte  etc.  Min.  Co.,  126  Fed.  25,  61  C.  C.  A.  63,  majority 
holding  to  support  partition  suit  under  Mont.  Code  Civ.  Proc,  §  1340, 
which  authorizes  such  suit  by  cotenants  who  hold  or  are  in  possession 
of  realty  as  joint  tenants  in  common,  actual  possession  is  not  necessary ; 
dissenting  opinion  in  Wahl  v.  Franz,  100  Fed.  701,  40  C.  C.  A.  638, 
majority  holding  where  under  Arkansas  statute  on  appeal  from  decree 
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granting  probate  of  will  case  is  tried  de  novo,  Bucli  trial  on  appeal  is 
not  suit  of  civil  nature  at  law  or  in  equity  within  Judiciary  Act  1888, 
§§  1,  2;  More  v.  Steinbach,  127  U.  S.  86,  82  L.  Ed,  56,  8  Sup.  Ct.  1073, 
following  California  statute;  Gormley  v.  Clark,  134  U.  S.  348,  33  L.  Ed, 
914,  10  Sup.  Ct.  557,  following  Illinois  "Burnt  Records"  act;  Dick  v. 
Toraker,  165  U.  S.  414,  415,  39  L.  Ed.  205,  15  Sup.  Ct.  128,  129,  Arkan- 
sas statute ;  Bardon  v.  Land  etc.  Imp.  Co.,  157  U.  S.  330,  39  L.  Ed.  720, 
15  Sup.  Ct.  651,  Wisconsin  statute;  Southern  Pac.  R.  Co.  v.  Stanley, 
49  Fed.  265,  California  statute;  Sage  v.  Winona  etc.  R.  Co.,  58  Fed.  302, 
7  C.  C.  A.  237,  Minnesota  statute;  Bigelow  v.  Chatterton,  51  Fed.  616, 
2  C.  C.  A.  402,  arguendo. 

Ldmited  in  Wehrman  v.  Conklin,  155  U.  S.  325,  89  L.  Ed,  178,  15  Sup. 
Ct.  133,  holding  Iowa  statute  enforceable  only  so  far  as  consistent  with 
Federal  practice. 

Distinguished  in  Morrow  etc.  Mfg.  Co.  v.  New  England  Shoe  Co.,  60 
Fed.  342,  24  L,  E.  A.  425,  8  C.  C.  A.  652,  refusing  to  enforce  State  rem- 
edy by  creditor  who  had  not  exhausted  legal  remedy;  Davidson  v.  Calk- 
ins, 92  Fed.  232,  234,  235,  refusing  jurisdiction  where  defendant  in  pos- 
session. 

Adoption  by  Federal  courts  of  remedies  created  by  State  statutes. 
Note,  18  L.  B.  A.  266. 

Effect  of  legal  remedy  on  equitable  jurisdiction  to  remove  cloud. 
Note,  12  L.  B.  A.  (N.  S.)  60,  76. 

121  U.  S.  558-575,  30  L.  Ed.  1022,  7  Sup.  Ot  1334,  METBOPOLITAN  B.  B. 
00.  V.  MOOBE. 

Insnlllclency  of  evidence,  as  ground  for  setting  ailde  verdict,  means 
in8iif9.ciency  in  point  of  fact»  as  well  as  law. 

Approved  in  United  States  v.  Baltimore  &  0.  R.  Co.,  184  Fed.  99, 
denying  motion  to  set  aside  directed  verdict  for  government  in  action 
f^r  violation  of  Safety  Appliance  Act;  Kelley  v.  Cunard  S.  S.  Co.,  120 
Fed.  542,  applying  principle  in  action  by  shipper  against  steamship  com- 
pany to  recover  for  failure  to  deliver  cargo;  Ford  v.  Ford,  27  App.  D.  C. 
412,  6  L.  B.  A.  (N.  S.)  442,  reversing  for  error  in  not  directing  verdict 
*for  defendant  in  ejectment,  where  plaintiff's  testimony  that  deed  is 
forgery  is  unsupported,  and  all  evidence  shows  deed  is  genuine;  Scott 
V,  District  of  Columbia,  27  App.  D.  C.  417,  affirming  directed  verdict 
for  defendant  in  action  for  personal  injuries  resulting  from  defective 
sidewalk;  Barbonr  v.  Moore,  10  App.  D.  C.  50,  under  seventh  amend- 
ment, Federal  courts  have  no  power  on  appeal  to  review  questions  of 
Ifact ;  Rapley  v.  Shehan,  21  D.  C.  155,  upon  appeal  from  order  overruling 
motion  for  new  trial  on  ground  that  verdict  was  against  weight  of  evi- 
dence, court  will  not  reverse  judgment  where  it  does  not  clearly  appear 
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that  evidence  was  insufficient  to  justify  verdict;  In  re  Will  of  Hoover, 
7  Mackey  (D.  C),  643,  court  may  grant  new  trial  on  ground  that  verdict 
is  against  weight  of  evidence;  Fisher  v.  Hume,  6  Mackey  (D.  C),  20, 
affirming  judgment  on  appeal  to  general  term  from  refusal  to  grant 
new  trial  for  insufficiency  of  evidence ;  Johnson  v.  Baltimore  etc.  R.  Co,, 
6  Mackey  (D.  C),  243,  affirming  refusal  of  lower  court  to  grant  new 
trial  for  insufficiency  of  evidence ;  Truskett  v.  Bronaugh,  4  Ind.  Ter.  734, 
76  S.  W.  295,  in  action  for  damages  for  driving  infected  cattle  over 
"plain tiff's  ranch,  it  was  question  for  jury  whether  cattle  were  diseased 
and  whether  defendant  knew  it,  and  it  was  error  to  direct  verdict  for 
defendant;  In  re  Buck's  Estate,  122  Minn.  468,  142  N.  W.  731,  holding 
court  properly  granted  new  trial  of  issue  of  undue  influence  in  making 
of  will ;  Gunn  v.  Union  R.  R.  Co.,  27  R.  I.  328,  2  L.  R.  A.  (N.  S.)  362, 
62  Atl.  121^  upholding  Gen.  Laws  1896,  c.  261,  §  11,  authorizing  Supreme 
Court  to  direct  judgment  without  further  trial  by  jury ;  Adams  v.  Smith, 
11  Wyo.  213,  70  Pac.  1044,  motion  for  new  trial  on  ground  that  finding 
is  against  and  contrary  to  weight  of  evidence  sufficiently  challenges  suffi- 
ciency of  evidence  to  sustain  finding;  Hinds  v.  Keith,  67  Fed.  16,  6 
'C.  C.  A.  231,  setting  aside  verdict  in  suit  against  marshal  for  illegal 
seizure;  Mt.  Adams  etc.  Ry.  Co.  v.*Lowery,  74  Fed.  473,  20  C.  C.  A.  696, 
distinguishing  between  directing  and  setting  aside  verdict;  Series  v. 
Series,  36  Or.  293,  67  Pac.  636,  court  is  bound  to  weigh  all  evidence; 
District  of  Columbia  v.  Woodbury,  136  U.  S.  466,  34  L.  Ed.  478,  10 
Sup.  Ct.  996,  arguendo. 

Act  establislilng  Supreme  Oourt  of  District  of  Oolumbia  is  to  be  con- 
stread  like  New  York  law  from  which  copied. 

Approved  in  Jennings  v.  Alaska  Treadwell  Gold  Min.  Co.,  170  Fed. 
149,  96  C.  C.  A.  388,  under  provision  of  Alaska  Code,  taken  from  Oregon 
Code,  after  construction  by  highest  State  court,  it  was  no  defense  to 
action  for  wrongful  death  that  decedent  left  no  wife,  children  nor  fam- 
ily; Peterman  v.  Northern  Pac.  Ry.  Co.,  106  Fed.  336,  holding  under 
Rev.  Stats.  Idaho  1887,  §  4100,  giving  right  of  action  for  wrongful  death 
to  heirs  or  personal  representatives,  mother  of  adult  unmarried  son 
may  recover  damages  for  his  wrongful  death ;  United  States  v.  Baltimore 
etc.  R.  R.  Co.,  26  App.  D.  C.  689,  special  term  of  Supreme  Court  of 
iDistrict  of  Columbia  has  jurisdiction  of  suit  to  recover  penalty  for  vio- 
lation of  Safety  Appliance  Act;  Crain  v.  United  States,  2  App.  D.  C. 
666,  Criminal  Courts  No.  1  and  No.  2  are  component  parts  of  special 
term  of  Supreme  Court  and  prisoner  may  be  arraigned  in  one  and  con- 
victed in  other;  Ormsby  v.  Webb,  134  U.  S.  61,  33  L.  Ed.  811, 10  Sup.  Ct. 
483,  and  Capital  Traction  Co.  v,  Hof,  174,  U.  S.  36,  48  L.  Ed.  886,  19 
Sup.  Ct.  694,  construing  District  laws  regarding  trials ;  Willis  v.  Eastern 
etc.  Banking  Co.,  169  U.  S.  308, 42  L.  Ed.  758, 18  Sup.  Ct.  362,  construing 
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District  Landlord*  and  Tenant  Act  adopted  from  Massachusetts;  First 
Nat.  Bank  v.  Bell  etc.  Minn.  Co.,  8  Mont.  46,  47,  19  Pac.  408,  construing 
foreign  mortgage  law  adopted;  Price  v.  Lush,  10  Mont.  68, 9  L.  R.  A.  469, 
24  Pac.  760,  construction  of  foreign  statutes  adopted  with  them;  Tyler 
V.  Cass  County,  1  N.  D.  401,  48  N.  W.  240,  arguendo. 

DiBcretion  of  District  Supreme  Court  in  granting  new  trial  is  not  re- 
viewable in  Supreme  Court. 

'  Approved  in  Hume  v.  Bowie,  148  U.  S.  264,  87  L.  Ed.  440, 13  Sup.  Ct. 
684,  decree  of  general  term,  setting  aside  verdict,  not  final  decree;  Mio- 
cene Ditch  Co.  V.  Moore,  160  Fed.  493,  80  C.  C.  A.  301,  upholding  vaca- 
tion during  term  of  decree  settling  water  rights  pursuant  to  unauthor- 
ized compromise. 

Appeal  lies  from  special  to  general  term,  from  denial  of  motion  for  new 
trial. 

Approved  in  Seaboard  Coasting  Co.  v.  Hall,  124  U.  S.  122,  81  L.  Ed. 
869,  8  Sup.  Ct.  398,  following  rule;  Hitz  v.  Jenks,  16  App.  D.  C.  549, 
where  decree  of  special  term  of  Supreme  Court  of  District  of  Columbia 
granting  injunction  was  reversed  on  appeal  by  general  term,  appeal 
from  latter  decree  to  Federal  Supreme  Court  did  not  revive  decree  of 
special  term  and  continue  injunction;  In  re  Will  of  Hoover,  7  Mackey 
(D.  C),  560,  where  new  trial  is  granted  for  insuf&ciency  of  evidence 
to  sustain  verdict,  appeal  lies  to  general  term;.  Evans  v.  Schoonmaker, 
2  App.  D.  C.  72,  quaere,  whether  general  term  of  Supreme  Court  of 
District  of  Columbia  has  power  to  review  decisions  of  special  term  upon 
motion  for  new  trial,  where  question  is  of  sufficiency  and  weight  of  evi- 
dence; Hajrward  v.  Holman,  1  App.  D.  C.  323,  order  overruling  motion 
to  dissolve  restraining  order  did  not  involve  merits  of  action  and  was 
not  appealable. 

Distinguished  in  Columbia  Ry.  Co.  v.  Cruit,  20  App.  D.  C.  526,  in 
action  for  personal  injuries  defendant  cannot  assign  as  error  action  of 
trial  court  in  granting  new  trial  unless  she  should  remit  three  thousand 
dollars  of  verdict  for  seven  thousand  dollars. 

Imputing  negligence  of  parent  to  child  of  tender  years.    Note,  Ann. 
Gas.  1912D,  522. 

121  n.  S.  575-609,  30  L.  Ed.  1027, 7  Sup.  Ot  1315,  McGOWAN  t.  AMEBIOAN 
PBES6ED  TAN  BABK  CO. 

InstructionB  as  to  whether  contract  was  made  by  defendanta  as  co- 
partners, or  for  corporation,  held  proper. 

Approved  in  Overlock  v.  Hazzard,  12  Ariz.  145,  100  Pac.  448,  where 
partnership  is  dissolved  and  corporation  of  same  name  succeeds,  reason- 
able notice  must  be  given  to  relieve  members  of  firm  from  liability  for 
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debts  contracted  in  belief  that  partnership  still  existed;  Werner  y.  Cal- 
houn,  55  W.  Va.  251^  46  S.  E.  1026,  where  merchant  who  conducted  busi- 
ness nnder  name  similar  to  that  used  by  partnership  sold  to  another, 
who  conducted  business  under  same  name,  bnying  goods  under  such 
liame  from  former  dealers  of  predecessor,  former  is  liable  for  goods  sold 
to  latter  uidess  dealers  had  actual  notice  of  change  of  ownership. 

Dissolution  of  partnership  by  formation  of  corporation.  Note,  31 
L.  R.  A.  (N.  S.)  476. 

Contract  to  place  machinery  on  boat  wifhln  sixty  days  means  from  time 
boat  fomlslied,  if  delay  in  f uxnlshlng  waived. 

Approved  in  Morse  Dry  Dock  etc.  Co.  v.  Seaboard  Transp.  Co.,  161 
Fed.  101,  88  C.  C.  A.  263,  holding  under  contract  for  making  alterations 
in  vessel,  of  delay  of  thirty-four  days  in  completion  of  work,  only 
twenty-seven  days  are  attributable  to  default  of  libelant;  United  States 
Fidelity  etc.  Co.  v.  Damskibsaktieselskabet  Habil,  138  Ala.  368,  35  South. 
350,  plea  that  contractor  employed  to  do  work  in  specified  time  was  de- 
layed by  acts  of  employer  is  insufficient  where  it  fails  to  state  extent  of 
delay  so  caused ;  Wheeling  Mold  &  Foundry  Co.  v.  Wheeling  Steel  &  Iron 
Co.,  62  W.  Va.  294,  57  S.  E.  828,  in  suit  upon  contract,  if  plaintiff  would 
excuse  delay  on  account  of  act  of  defendant,  duty  devolves  upon  him  to 
measure  by  competent  proof  such  delay  in'  periods  of  days,  not  leaving 
jury  to  guess  at  it  from  uncertain  evidence. 

Wei£tht  of  expert's  testimony  Is  determinable  by  Jury. 
Approved  in  Union  Ins.  Co.  v.  Smith,  124  U.  S.  423,  81  L.  Ed.  505, 
8  Sup.  Ct.  544,  upholding  admission  of  testimony  as  to  seamanship. 

Conclusiveness  of  expert's  testimony.    Note,  42  L.  R.  A.  767. 

Act  or  default  of  employer  as  excusing  delay  in  performance  of 
working  contract.    Note,  17  Ann.  Oas.  648. 

Liability  of  one  selling  business,  for  supplies  subsequently  fur- 
nished while  it  is  being  conducted  under  same  name.  Note, 
L.  E.  A.  1915F,  712. 

Implied  warranty  of  fitness  for  purpose  for  which  goods  are  sold. 
Note,  23  E.  E.  0.  492. 

Miscellaneous.  Cited  in  Reynolds  v.  General  Electric  Co.,  141  Fed. 
553,  73  C.  C.  A.  23,  construing  contract  to  furnish  pump  of  certain  capa- 
city as  not  warranty  of  sufficiency;  Bristol  Bank  etc.  Co.  v.  Jonesboro 
Banking  etc.  Co.,  101  Tenn.  553,  48  S.  W.  230,  on  point  that  similarity 
of  business  names  is  not  evidence  of  fraud* 
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121  n.  8.  609-616,  SO  L.  Ed.  1012,  7  Sup.  Ot.  1240,  HABTBANTT  T.  WIECK 
MANN. 

Irregularities  in  findings  oyerlooked,  where  lower  court  and  counsel 
treated  them  as  q^iedal  yerdict. 

Cited  in  Milwaukee  v.  Shailer  Schniglau  Co.,  91  Fed.  869,  34  C.  C.  A. 
112,  arguendo. 

Application  of  la1>or  does  not  necessarily  make  article  *^inaauf  actured 
article." 

Approved  in  City  of  Memphis  v.  St.  Louis  &  S.  P.  K.  Co.,  183  Fed. 
538,  539,  106  C.  C.  A.  75,  Tennessee  statute  did  not  confer  on  railroad 
right  to  build  branch  tracks  within  dity  to  connect  with  private  tracks 
of  cotton  compress  company  on  ground  that  it  was  lateral  road  to  banks 
of  navigable  stream  or  that  compress  was  manufacturing  plant;  United 
States  V,  Pierce,  140  Fed.  963,  rossed  pulp  wood  is  within  Act  1897, 
c.  11,  §  2,  Free  list,  par.  699 ;  Benedict  v.  United  States,  135  Fed.  243, 
rock  crystal  intaglios  painted  axe  dutiable  under  Tariff  Act.  1897,  c.  11, 
§  1,  sched.  N,  par.  435 ;  Queen  Ins.  Co.  v.  Excelsior  Milling  Co.,  69  Kan. 
118,  76  Pac.  424,  where  insurance  policy  declared  forfeiture  of  property 
which  was  manufacturing  plant  and  it  ceased  to  be  operated  for  ten 
days,  and  description  in  policy  did  not  clearly  show  it  was  factory, 
answer  in  action  on  policy  failing  to  contain  specific  allegation  that 
property  was  factory,  was  insufficient;  Hernischel  v.  Texas  Drug  Co., 
26  Tex.  Civ.  4,  61  S.  W.  421,  holding  within  meaning  of  city  ordinance 
requiring  factories  over  two  stories  in  height  to  be  provided  with  fire- 
escapes,  wholesale  drug-store  not  factory,  though  part  of  business  was 
conducted  in  laboratory  where  prescriptions  compounded  and  goods  re- 
bottled  for  retail  trade;  dissenting  opinion  in  F.  W.  Myers  &  Co.  v. 
United  States,  147  Fed.  205,  77  C.  C.  A.  430,  majority  holding  fire- 
proofed  lumber  is  not  dutiable  as  manufactures  of  lumber  but  as  sawed 
lumber  under  Act  1897,  c.  11,  §  1,  sched.  D,  par.  195 ;  Patton  v.  United 
States,  159  U.  S.  509,  40  L.  Ed.  237,  16  Sup.  Ct.  92,  wool  scoured  and 
slivered  is  not  ** manufacture  of  wool";  De  Jonge  v.  Magone,  159  U.  S. 
568,  40  L.  Ed.  262,  16  Sup.  Ct.  122  (affirming  41  Fed.  433),  colored  and 
embossed  paper  not  ''manufactures  of  paper";  United  States  v.  Sem- 
mer,  41  Fed.  326,  and  Baumgarten  v.  Magone,  50  Fed.  71,  both  charging 
jury;  Erhardt  v.  Hahn,  55  Fed.  275,  5  C.  C.  A.  99,  agate  stones,  cut 
and  ground  for  penholders,  are  manufactures;  Dudley  v.  United  States, 
74  Fed.  649,  wood  planed  and  grooved  is  not  ''manufacture  of  wood"; 
New  Orleans  v.  Coffee  Co.,  46  La.  Ann.  88,  14  South.  503,  and  People 
V.  Roberts,  145  N.  Y.  378,  40  N.  E.  8,  roasting  and  mixing  coffee  is  not 
manufacture ;  Chickasaw  Cooperage  Co.  v.  Police  Jury,  48  La.  Ann.  526, 
19  South.  478,  nor  is  setting  up  component  parts  of  barrels;  State  v. 
American  Sugar  etc.  Co.,  51  La.  Ann.  582,  25  South.  454,  sugar  refiner 
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is  not  mannfactnrer;  Incorporated  Village  t.  Boercher,  6  Ohio  C.  C.  10, 
nor  is  wholesale  and  retail  butcher. 

Distinguished  in  Foppes  v.  Magone,  40  Fed.  752,  under  statute  rating 
rattan;  In  re  Gerdau,  54  Fed.  144,  sawed  ivory  is  manufacture  of  ivory; 
In  re  Irwin,  62  Fed.  152,  refined  bauxite  is  manufacture ;  In  re  Gardner, 
72  Fed.  495,  bones  crushed  and  screened  are  ''manufactures  of  bone." 

What  constitutes  manufacture.    Note,  14  L.  R.  A.  109. 

.  Cleaning  and  grinding  sbellB  does  not  constitute  them  'Manufactures 
of  shells." 

Approved  in  Hartranft  v.  Winters,  121  T7.  S.  616,  80  L.  Ed.  1015, 
7  Sup.  Ct.  1244,  following  rule ;  Anheuser-Busch  Brewing  Assn.  v.  United 
States,  207  U.  S.  562,  52  L.  Ed.  838,  28  Sup.  Ct.  204,  exportation  of 
bottled  beer  is  exportation  of  beer,  and  corks  are  not  exported  articles 
under  meaning  of  section  25  of  Tariff  Act ;  In  re  Hudson  River  Electric 
Power  Co.,  173  Fed.  941,  Bankruptcy  Act  does  not  include  in  classes 
of  corporations  made  subject  to  act  public  service  corporations  or  quasi- 
public  service  corporations,  such  as  water,  gas,  or  electric  companies; 
F.  B.  Vandegrift  &  Co.  v.  United  States,  164  Fed.  68,  ramie  sliver  is 
not  dutiable  as  unenumerated  manufactured  article  under  Tariff  Act, 
but  as  cotton  sliver  by  similitude;  United  States  v.  Graser-Rothe,  164 
Fed.  206,  granito  or  terrazo  produced  by  crushing  waste  of  marble  quar- 
ries and  sifting  it  into  various  sizes  is  subject  to  classification  as  un- 
enumerated manufactured  article;  Burditt  &  Williams  Cq.  v.  United 
States,  153  Fed.  698,  82  C.  C.  A.  201,  Treasury  Department's  ruling 
that  additional  duty  is  not  to  be  imposed  on  articles  manufactured  from 
coated  steel  wire  is  binding;  Kreshower  v.  United  States,  152  Fed.  486, 
palm  leaves  processed  to  prevent  decay  are  still  dutiable  as  leaves,  not 
as  manufactures  of  palm  leaf. 

Distinguished  in  Central  Trust  Co.  v.  George  Lueders  &  Co.,  221  Fed. 
834,  836, 137  C.  C.  A.  387,  affirming  In  re  T.  Rheinstrom  &  Sons  Co.,  207 
Fed.  130,  132,  holding  manufacturer  of  maraschino  cherries  was  owner 
of  manufacturing  establishment  within  meaning  of  Kentucky  statute 
giving  lien  to  employees  and  materialmen. 

CTostoms  duties  are  never  imposed  upon  vague  or  doubtful  interpreta- 
tions. 

Approved  in  Swan  &  Finch  Co.  v.  United  States,  190  U.  S.  146,  47 
L.  Ed.  986,  23  Sup.  Ct.  704,  holding  drawback  provided  for  by  28  Stat. 
551,  c.  349,  on  exportation  of  articles  manufactured  from  imported 
materials  on  which  duties  have  been  paid  not  allowed  on  goods  placed 
on  ship  to  be  consumed  during  voyage;  Eidman  v.  Martinez,  184  U.  S. 
583,  46  L.  Ed.  701,  22  Sup.  Ct.  517,  holding  American  securities  passing 
partly  under  will  executed  abroad  by  nonresident  alien  and  partly  by 
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foreign  intestate  laws  are  not  subject  to  inheritance  tax  imposed  by  War 
Revenue  Act  1898,  §  29;  United  States  v.  Heil  Chemical  Co.,  178  Fed.  538, 
102  C.  C,  A.  47,  in  tariff,  term  "blown  glassware"  includes  articles 
blown  in  mold  as  well  as  free-handed;  United  States  v.  Quong  Lee  & 
Co.,  173  Fed.  823,  embroidered  fans  are  subject  only  to  provision  in 
Tariff  Act  for  *'fans  of  all  kinds,"  and  not  to  rate  for  embroidery; 
Shallus  V.  United  States,  162  Fed.  656,  89  C.  C.  A.  445,  disks  cut  as  by- 
product from  tin  plate  are  not  manufactures  from  tin  plate  within 
meaning  of  Tariff  Act;  United  States  v.  Tiffany  &  Co.,  160  Fed.  413, 
87  C.  C.  A.  36,  holding  statue  made  of  bronze  and  ivory  gone  over  care- 
fully by  hand  by  renowned  sculptor  was  within  Tariff  Act  as  statuary 
wrought  by  hand  from  metal;  Taylor  v.  Treat,  153  Fed.  658,  vermuth  is 
not  wine  and  is  not  subject  to  stamp  tax  on  '^ sparkling  or  other  wines"; 
James  A.  Hayes  &  Co.  v.  United  States,  160  Fed.  66,  70,  80  C.  C.  A.  17, 
value  of  bottles  only  considered  in  imposing  duty  on  bottles  filled  with 
olive  oil  under  Tariff  Act  1897,  c.  11,  §  1,  sched.  B,  par.  99 ;  United 
States  V.  Boak  Fish  Co.,  146  Fed.  106,  in  assessing  duty  "per  quart" 
on  fox  berries  in  barrels,  with  water  added  to  prevent  crushing,  dry  and 
not  liquid  quart  used;  Hempstead  &  Son  v.  Thomas,  122  Fed.  539,  59 
C.  C.  A.  342,  holding  Tunstead  ore  entitled  to  free  entry  under  Tariff  Act 
1897,  §  614;  Schoenemann  v.  United  States,  119  Fed.  587, 56  C.  C.  A.  104, 
holding  shells  treated  with  chloride  of  lime  to  cleanse  them  are  entitled 
to  free  entry  under  paragraph  635  of  Tariff  Act  of  1897;  United  States 
V.  MuUins,  119  Fed.  336,  56  C.  C.  A.  238,  holding  where  distilled  spirits 
are  purchased  by  United  States  and  ordered  by  Secretary  of  Treasury 
to  be  withdrawn  from  bonded  warehouse,  free  of  tax,  distiller  cannot 
be  charged  with  tax  upon  claimed  excess  of  shrinkage  therein ;  Spreckels 
Sugar  Refining  Co.  v.  McClain,  113  Fed.  246,  51  C.  C.  A.  201,  holdins: 
under  War  Revenue  Act  1898,  §  27,  imposing  tax  on  persons  doing  busi- 
ness of  refining  oil  or  sugar,  whose  gross  annual  receipts  exceed  $250,000, 
regulation  of  commissioner  requiring  assessment  and  collection  of  tax 
monthly  on  monthly  returns  is  unauthorized;  Hufty  v.  Trimble,  14 
App.  D.  C.  420,  mandamus  will  lie  to  compel  assessor  to  issue  tax  cer- 
tificate without  war  revenue  stamp;  Fidelity  &  Casualty  Co.  v.  Board 
of  Review,  264  111.  18, 105  N.  E.  707,  annulling  assessment  of  tax  on  net 
receipts  of  foreign  insurance  company;  Hart  v.  Smith,  159  Ind.  190, 
64  N.  E.  664,  holding  goodwill  of  business  not  taxable  under  Burns' 
Rev.  Stats.  1901,  §  8410,  declaring  that  all  property  not  expressly 
exempted  shall  be  taxable  and  section  8411  taxing  certain  described  per- 
sonalty but  not  mentioning  goodwill;  American  etc.  Twine  Co.  v.  Worth- 
ington,  141  U.  S.  474,  86  L.  Ed.  824,  12  Sup.  Ct.  57,  construing  "gilUng- 
twine";  Rice  v.  United  States,  53  Fed.  912,  4  C.  C.  A.  104,  imitation 
hemstitched  cotton  handkerchiefs,  dutiable  as  handkerchiefs  composed 
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of  cotton;  United  States  v.  Davis,  54  Fed.  149,  4  C.  C.  A.  251,  small 
pieces  of  marble,  pasted  on  paper,  dutiable  as  tiles;  In  re  Wetherell, 
60  Fed.  270,  steel  strips,  cold-rolled,  are  not  "sheet  steel";  In  re  Smith, 
60  Fed.  601,  concentration  of  cherry  jnice,  to  avoid  excessive  duties,  is 
permissible;  Henderson  v.  United  States,  66  Fed.  56,  13  C.  C.  A.  328, 
theatrical  costumes,  imj^rted  by  joint  owners,  not  dutiable;  Schmid  v. 
United  States,  66  Fed.  745,  doubt  whether  act  rept^aled  resolved  in  im- 
porter's favor;  In  re  Myers,  69  Fed.  239,  red  cedar  not  dutiable  as 
''cedar  and  other  cabinet  woods";  Matheson  &  Co.  v.  United  States, 
71  Fed.  396, 18  C.  C.  A.  143,  sulphotolnic  acid  exempt  as  medicinal  acid; 
*'Zante  Currants,"  73  Fed.  188,  construing  term  **Zante  currants"; 
Anglo-California  Bank  v.  Secretary,  76  Fed.  748,  22  C.  C.  A.  527,  con- 
struing tariff  on  steel  rails;  In  re  Southern  Pac.  Co.,  82  Fed.  313,  liquid 
creosote  is  not  ''distilled  oil";  In  re  Puget  Sound  Reduction  Co.,  96 
Fed.  94,  construing  act  requiring  sampling  and  assaying  of  ores. 

Distinguished  in  Eamshaw  v.  Cadwalader,  145  U.  S.  262,  86  L.  Ed. 
699,  12  Sup.  Ct.  856,  and  United  States  v.  Wetherell,  65  Fed.  990,  13 
C.  C,  A.  264,  where  intention  of  Congress  plain. 

Tax  on  manufacturing  corporations.    Note,  64  L*  R.  A.  43. 

121  U.  S.  616-617,  SO  Zi.   Ed.   1016,  7  Sup.   Ct.   1244,  HABTBAmPT  ▼• 
WINTEB8. 

Tax  on  manufacturing  corporations.    Note,  64  L.  B.  A.  43. 

121  U.  8.  617-630,  80  L.  Ed.  1004,  7  Sup.  Ot.  1343,  SNOW  v.  I.AKE  SHORE 
ETC.  BY.  00. 

Patent  for  Invention,  wMcli  la  but  one  of  Beriee  of  Improyements,  must 
be  confined  to  precise  form  and  arrangement  specified. 

Approved  in  Continental  Paper  Bag  Co.  y.  Easton  Paper  Bag  Co.,  210 
U.  S.  419,  52  L.  Ed.  1128,  28  Sup.  Ct.  748,  holding  claims  measure  inven- 
tion, and  while  inventor  must  describe  best  method  of  appl3ring  principle 
of  his  invention,  description  does  not  measure  invention ;  Jacobs  Mfg.  Co. 
V.  T.  R.  Almond  Mfg.  Co.,  168  Fed.  136,  Jacobs  patent  for  drill-chuck 
having  means  for  opening  and  closing  tool-holding  jaws  with  key  is  void 
for  lack  of  invention;  Scott  v.  Fisher  etc.  Mach.  Co.,  139  Fed.  145, 
Bellis  patent  No.  561,559,  for  improvements  in  knitting-machines,  limr 
ited  and  not  infringed  by  machine  of  Fisher  patent  No.  656,535;  Union 
Steam  Pump  Co.  v.  Battle  Creek  Steam  Pump  Co.,  104  Fed.  345,  43 
C.  C.  A.  560,  holding  Frost  patent  No.  428,692,  for  improvement  in  steam 
valves,  valid  but  not  infringed  by  Metcalf  patent  No.  442,905 ;  Crawford 
v.  Heysinger,  123  U.  S.  607,  81  L.  Ed.  274,  8  Sup.  Ct.  409,  for  improve- 
ment in  device  for  inserting  staples;  Roemer  v.  Peddie,  132  U.  S.  317, 
Xin— 64 
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S3  L.  Ed.  383, 10  Sup.  Ct.  99,  in  lock  for  traveling-bags ;  Hill  v.  Sawyer, 
24  Blatchf.  432  (see  31  Fed.  284),  in  dating-stamps ;  Truman  v.  Holmes, 
87  Fed.  747,  31  C.  C.  A.  215,  for  breaking-carts;  Thompson  v.  Gilder- 
sleeve,  34  Fed.  45,  for  improvement  in  machines  for  making  staple- 
seams;  Schmid  v.  Scoville  Mfg.  Co.,  37  Fed.  348,  in  cameras;  United 
States  etc.  Lubricator  Co.  v.  Wurster,  38  Fed.  430,  in  axle-lubri- 
cators; Falls  Rivet  Co.  v.  Wolfe,  40  Fed.  470,  in  friction  clutches;  Sack- 
ett  V.  Smith,  42  Fed.  853,  in  fountain-pens;  National  Progress  Bunching 
Mach.  Co.  V.  John  R.  Williams  Co.,  44  Fed.  194,  12  L.  R.  A.  110,  in 
cigar-bunching  machines;  J.  L.  Mott  Iron  Works  v.  Standard  Mfg.  Co., 
51  Fed.  84,  in  waste-valves;  Vincent  v.  Rigby,  58  Fed.  373,  in  weather 
strips;  Parry  Mfg.  Co.  v.  Hitchcock  Mfg.  Co.,  58  Fed.  404,  in  sulky- 
wagons;  H.  W.  Johns  Mfg.  Co.  v.  Robertson,  60  Fed,  905,  in  packing 
of  steam  joints;  Vulcan  Iron  Works  v.  Smith,  62  Fed.  450,  10  C.  C.  A. 
483,  in  band-saw  mills;  Traut  etc.  Mfg.  Co.  v.  Waterbury  Buckle  Co., 
64  Fed.  494,  in  garment  supporters;  Frank  v.  Wm.  P.  Mockridge  Mfg. 
Co.,  65  Fed.  524,  in  cuff-fasteners;  Erie  Rubber  Co.  v.  American  etc. 
Tire  Co.,  70  Fed.  62,  for  pneumatic  tire;  De  Beaumont  v.  Williams,  80 
Fed.  996,  26  C.  C.  A.  298,  for  improvement  in  boiler  heaters  and  feeders. 
Distinguished  in  Westinghouse  v.  New  York  Air-Brake  Co.,  59  Fed. 
595,  construing  patent  for  air-brake  "substantially  as  descfibed";  Reece 
Button-Hole  Mach.  Co.  v.  Globe  Button-Hole  Mach.  Co.,  61  Fed.  965, 
10  C.  C.  A.  194,  under  facts. 

121  U.  8.  631-633,  30  L.  Ed.  1020,  7  Sap.  Ot.  1010,  FENINSULAB  IRON  CO. 
V.  STONE. 

Oourts  will,  for  Jurisdictional  pnipofles,  treat  voliuitaiy  Joinder  of  parties 
as  necessary. 

Approved  in  Sweeney  v.  Carter  Oil  Co.,  199  U.  S.  257,  50  L.  Ed.  180, 
26  Sup.  Ct.  55,  two  citizens  of  different  States  may  maintain  action 
against  citizen  of  third  State  in  Circuit  Court  of  latter 's  residence; 
Regis  V.  United  Drug  Co.,  180  Fed.  208,  bill  by  resident  of  Massachusetts 
to  restrain  infringement  of  trademark  against  New  Jersey  corporation 
and  general  manager,  who  was  resident  of  Massachusetts,  was  insepa- 
rable; Stephens  v.  Smartt,  172  Fed.  472,  474,  holding  Federal  court  was 
without  jurisdiction  where  real  controversy  was  between  officers  of 
church  corporation  and  codefendant,  all  residents  of  Tennessee,  upon 
realignment  of  parties  as  required  by  interests;  Anderson  v.  Bassman, 
140  Fed.  11,  denying  Circuit  Court's  jurisdiction  of  suit  against  number 
of  defendants  to  enjoin  diversion  of  water  from  stream  by  means  of 
ditches,  in  some  of  which  each  defendant  oWns  interest,  where  any  one 
of  defendants  is  citizen  of  complainant's  State ;  Smith  v.  Lyon,  133  U.  S. 
319,  33  L.  Ed.  636,  10  Sup.  Ct.  304  (afarming  38  Fed.  54),  in  suit  by 
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partners;  Merchants  Cotton  Press  etc.  Co.  v.  Insurance  Co.  of  North 
America,  151  U.  S.  384,  38  L.  Ed.  204,  14  Sup.  Ct.  372,  in  suit  by  owners 
of  cotton  destroyed;  Hooe  v.  Jamieson,  166  U.  S.  398,  41  L.  Ed.  1050, 
17  Sup.  Ct.  597,  in  ejectment ;  Norton  v.  European  etc.  Ry.  Co.,  32  Fed. 
876,  in  suit  by  bondholders  to  foreclose;  Graves  v.  Corbin,  132  U.  S. 
589,  83  L.  Ed.  468, 10  Sup.  Ct.  202,  and  Tug  River  etc.  Salt  Co.  v.  Brigel, 
67  Fed.  628,  14  C.  C.  A.  577,  arguendo. 

Beversal  for  want  of  Jurisdiction  below  should  be  at  plaintiff's  costs. 
Approved  in  Tug  River  etc.  Salt  Co.  v.  Brigel,  67  Fed.  630,  following 
rule;  Miller  v.  Clark,  52  Fed.  903,  14  C.  C.  A.  557,  lower  court  cannot 
order  restitution  of  such  costs. 

Miscellaneous.    Cited,  in  Peninsular  Iron  Co.  v.  Eells,  68  Fed.  31^  15 
C.  C.  A.  189,  incidentally. 

121  U.  S.  634-637,  30  L.  Ed.  1018,  7  Snp.  Ct.  1013,  JJiVlRENOB  ▼.  MOB- 
QAITS  LOUISIANA  ETC.  STEAMSHIP  00. 

Bemoval  of  cause,  arising  on  petition  for  injunction,  cannot  be  allowed 
until  injunction  granted. 

Approved  in  Simon  v.  Southern  Ry.  Co.,  236  U.  S.  128,  59  L.  Ed.  499, 
35  Sup.  Ct.  255,  while  section  730,  Rev.  Stats.,  prohibits  Federal  courtsf 
from  staying  proceedings  in  State  court,  it  does  not  prevent  enjoining 
use  of  judgment  void  for  lack  of  service  of  process. 

121  U.  S.  637-650,  SO  Ii.  Ed.  1049,  7  Sop.  Ot.  1039,  NEW  JERSEY  STEAM- 
BOAlT  00.  V.  BBOOKETT. 

Oarrier  is  bound  to  protect  passenger  against  miscondnct  of  senraats. 
Approved  in  Missouri  Pac.  Ry.  Co.  v.  Divinney,  66  Kan.  777,  71  Pac. 
856,  reaffirming  rule;  Kansas  City  Southern  Ry.  Co.  v.  Willsie,  24  Fed. 
911, 140  C.  C.  A.  352, 10  N.  C.  C.  A.  713,  where  brakeman  on  defendant's 
train  placed  torpedo  on  track  and  its  explosion  injured  passenger,  car- 
rier was  liable ;  Lee  Line  Steamers  v.  Robinson,  218  Fed.  562,  L.  B.  A. 
19160,  358,  evidence  that  passenger  on  steamboat  was  stabbed  by  em- 
ployee, who  was  at  place  where  he  was  called  in  performance  of  duty, 
raises  presumption  of  negligence  on  part  of  carrier;  Chesapeake  &  0. 
Ry.  Co.  V,  Stojanowski,  198  Fed.  79, 117  C.  C.  A.  185,  where  man  riding 
on  freight  train  wore  plate  on  cap  and  carried  lantern  with  which  he 
gave  signals  for  movement  of  trains,  presumption  is  that* he  was  agent 
of  railroad,  and  railroad  is  responsible  for  his  act  in  throwing  person 
off  train;  Western  Real  Estate  Trustees  v.  Hughes,  172  Fed.  210,  96 
C  C.  A.  658,  holding  master  responsible  for  tortious  act  of  servant 
within  scope  of  employment  although  particular  act  was  not  authorized ; 
The  Western  States,  151  Fed.  930|  woman  passenger  injured  on  vessel 


121 U.  S.  637-660        NOTES  ON  U.  S.  REPORTS.  1012 

by  unknown  assailant  may  recover  damages;  The  Minnetonka,  146  Fed. 
513,  77  C.  C  A.  217,  ship  owner  is  liable  to  passenger  for  value  of  jew- 
elry stolen  during  voyage  by  steward;  Bowen  v.  Illinois  etc.  R.  Co., 
136  Fed.  311,  70  L.  R.  A.  915,  69  C.  C.  A.  444,  railroad  not  liable  for  kill- 
ing of  one  by  station  agent  while  signing  receipt-book  for  package  where 
agent  also  acted  for  express  company;  Pouppirt  v.  Elder  Dempster 
Shipping,  122  Fed.  992,  holding  libelee  liable  for  injuries  to  passenger 
occasioned  by  being  struck  by  long  timber  thrown  over  vessel's  side  by 
crew  under  command  of  officer;  Pacific  Postal  Tel.  Cable  Co.  v.  Bank 
of  Palo  Alto,  109  Fed.  376,  54  L.  R.  A.  711,  48  C.  C.  A.  413, 
holding  telegraph  company  liable  to  bank  for  loss  occasioned  to 
latter  by  its  payment  of  money,  without  negligence,  on  message 
forged  by  operator;  St.  Louis  etc.  Ry.  Co.  v.  Dowgiallo,  82  Ark.  293, 
101  S.  W.  413,  holding  carrier  liable  for  wrongful  and  unprovoked 
assault  on  passenger  by  brakeman;  Bleecker  v.  Colorado  etc.  Ry.  Co., 
50  Colo.  143,  33  L.  R.  A.  (N.  S.)  386,  114  Pac.  482,  passenger  is  entitled 
to  recover  from  railroad  compensating  damages  for  mental  anguish 
caused  by  unprovoked  use  by  conductor  of  insulting  and  abusive  lan- 
guage; Jackson  v.  Railroad,  52  La.  Ann.  1712,  28  South.  243,  holding 
where  boy  of  fourteen,  even  though  he  be  trespassing,  is  forcibly  ejected 
from  moving  train,  by  person  for  whose  actions  company  is  responsible, 
and  thereby  loses  an  arm,  company  is  liable;  New  York  etc.  R.  Co.  v. 
Waldron,  116  Md.  451,  39  L.  R.  A.  (N.  S.)  502,  82  Atl.  714,  where  car- 
rier's conductor,  acting  in  course  of  his  employment,  ordered  arrest  of 
passenger,  carrier  was  liable  for  his  false  imprisonment,  though  con- 
ductor was  not  authorized  to  make  arrest;  Maryland  etc.  R.  Co.  v. 
Tucker,  115  Md.  58,  80  Atl.  694,  reversing  judgment  for  plaintiff  in  ac- 
tion for  forcible  ejectment  for  error  in  instructions,  where  evidence 
showed  all  passengers  were  given  reasonable  time  to  alight  and  all  pas- 
sengers except  plaintiff  had  left  car  platform;  Philadelphia  etc.  R.  Co. 
V.  Green,  110  Md.  42,  71  Atl.  988,  count  of  declaration  seeking  to  make 
carrier  liable  for  assault  upon  passenger  by  agQnt  in  its  employ  is  in- 
sufficient in  not  showing  employee  wsis  acting  in  scope  of  his  duties; 
Rosenkovitz  v.  United  Railways  etc.  Co.,  108  Md.  313,  70  Atl.  Ill,  rail- 
road is  liable  for  assault  on  newsboy  offering  to  pay  fare  committed  by 
conductor  executing  contract  of  transportation;  Tolchester  Beach  Imp. 
Co.  V.  Schamagl,  105  Md.  208,  65  Atl.  916,  holding  company  liable  for 
assault  and  imprisonment  of  passenger  by  its  agent  acting  within  scope 
of  his  employment;  Hull  v.  Boston  etc.  R.  R.  Co.,  210  Mass.  163, 
Ann.  Oas.  19120,  1147,  36  L.  R.  A.  (N.  S.)  406,  96  N.  E.  59,  carrier  is 
answerable  for  conduct  of  brakeman  and  station  agent  assisting  con- 
ductor in  wrongfully  ejecting  passenger;  Jackson  v.  Old  Colony  St.  Ry. 
Co.,  206  Mass.  486,  19  Ann.  Gas.  615,  80  L.  R.  A.  (N.  S.)  1046,  92  N.  E. 
728,  street-car  passenger  unjustifiably  assaulted  by  conductor  as  he  is 
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leaving  car  may  recover  damages ;  Hayne  v.  Union  St.  Ry.  Co.,  189  Mass. 
552, 109  AnL  St.  Rep.  666,  3  L.  R.  A.  (N.  S.)  606,  76  N.  E.  219,  railroad 
liable  for  injuries  to  passenger  caused  by  conductor  of  another  car  throw- 
ing dead  hen  at  motorman  and  hitting  passenger;  Randell  v.  Chicago  etc. 
Ry.  Co.,  102  Mo.  App.  351,  76  S.  W.  494,  applying  rule  where  passenger 
ejected  for  nonpayment  of  fare ;  Taillon  v.  Mears,  29  Mont.  174,  74  Pac. 
425,  under  Civ.  Code,  §  2790,  carrier  is  liable  for  injuries  to  passenger 
caused  by  negligence  of  employee  though  acts  complained  of  not  within 
scope  of  employment;  Forrester  v.  Southern  Pac.  Co.,  36  Nev.  264,  283, 
303,  312,  48  L.  R.  A.  (N.  S.)  1, 134  Pac.  767,  764,  771,  775,  in  action  for 
wrongful  ejectment  of  passenger  from  train,  evidence  was  sufficient  to 
show  company  ratified  acts  of  agent,  and  railroad  was  liable  for  ex- 
emplary damages;  Seawell  v.  Carolina  Cent.  R.  R.  Co.,  132  N.  C.  859, 
44  S.  E.  611,  upholding  refusal  of  nonsuit  in  action  by  passenger  against 
railroad  for  assault  by  its  employees;  Chicago  etc.  Ry.  Co.  v.  Radford, 
36  Okl.  662, 129  Pac.  836,  holding  railroad  liable  for  false  arrest  of  pas- 
senger by  train  auditor,  where  arrest  was  result  of  controversy  over 
payment  of  fare;  Arnold  v.  Rhode  Island  Co.,  28  R.  I.  121,  126  Am.  St. 
Rep.  721,  66  Atl.  61,  passenger  on  street-car  line  offering  valid  transfer, 
which  conductor  refused,  was  entitled  to  damages  for  ejection  by  con- 
ductor; Planters  Packet  Co.  v.  Cofer,  4  Tenn.  Civ.  159,  passenger  upon 
steamboat  may  recover  damages  for  assault  by  servant,  though  he  in- 
advertently went  into  place  not  assigned  to  use  of  passengers;  Layne 
V.  Chesapeake  etc.  Ry.  Co.,  66  W.  Va.  620,  67  S.  E.  1108,  holding  provo- 
cation on  part  of  passenger  may  justify  expulsion  from  train,  but  does 
not  bar  recovery  for  injury  inflicted  by  use  of  more  force  than  is  neces- 
sary to  repel  assault  or  threatened  injury ;  Cronan  v.  Crescent  etc.  R.  R. 
Co.,  49  La.  Ann.  66,  21  South.  164,  carrier  liable  for  act  of  conductor 
in  negligently  pushing  passenger  from  car;  Baltimore  etc.  R.  R.  Co.  v. 
Barger,  80  Md.  31,  46  Ahl  St.  Rep.  322,  26  L.  R.  A.  222,  30  Atl.  561, 
abusive  language  by  passenger  will  not  justify  assault;  Haver  v.  Central 
R.  R.  Co.,  62  N.  J.  L.  286,  43  L.  R.  A.  86,  41  Atl.  917,  company  liable  for 
servant's  wanton  assault;  Norfolk  etc.  R.  R.  Co.  v.  Anderson,  90  Va.  6, 
44  Am.  St.  Rep.  886,  17  S.  E.  759,  allowing  exemplary  damages  for  un- 
warranted ejection  from  train ;  Denver  etc.  Ry.  v.  Harris,  122  U.  S.  608, 
30  L.  Ed.  1148,  7  Sup.  Ct.  1289,  and  Fitzgerald  v.  Fitzgerald  &  Mallory, 
Const.  Co.,  41  Neb.  416,  59  N.  W.  846,  corporation  liable  for  officer's, 
torts;  The  General  Rucker,  35  Fed.  157,  owner  liable  for  officer's  assault 
on  seaman ;  The  Anchoria,  83  Fed.  848,  27  C.  C.  A.  650,  and  Breimer  v. 
Ford,  116  La.  553,  40  South.  896,  both  arguendo. 

Limited  in  Lake  Shore  etc.  Ry.  Co.  v.  Prentice,  147  U.  S.  109,  37  L.  Ed. 
102, 13  Sup.  Ct.  264,  carrier  is  not  liable  to  exemplary  damages  for  con- 
ductor's wanton  assault. 
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Distinguished  in  New  Orleans  etc.  R.  R.  Co.  v.  Jopes,  142  U.  S.  25, 
35  L.  Ed.  924,  12  Sup.  Ct.  Ill,  carrier  is  not  liable  for  conductor's  act 
in  self-defense;  Tall  v.  Baltimore  etc.  Packet  Co.,  90  Md.  264,  44  Atl. 
1009,  carrier  not  liable  for  assault  by  fellow-passenger;  Central  Ry.  Co. 
v.  Peacock,  69  Md.  262,  9  Am.  St.  Rep.  428,  14  Atl.  711,  where  contract 
of  carriage  had  ceased. 

Liability  of  carrier  to  passenger  for  rude  or  insulting  language  of 
employee.    Note,  Ann.  Gas.  1914A,  23. 

Liability  for  malicious  servant's  act  when  master  owes  special  duty 
to  party  injured.    Note,  4  L.  E.  A.  (N.  S.)  488. 

Liability  of  carrier  for  willful    torts    of    servants  to  passengers. 
Note,  40  L.  B.  A.  (N.  S.)  1005,  1022, 1045,  1051,  1057,  1071,  1076. 

Oanier  will  not  be  protected  by  law  if  servants  use  unnecessary  force 
in  enforcing  regulations. 

Cited  in  Jardin  v.  Cornell,  50  N.  J.  L.  487,  14  Atl.  591,  arguendo. 

Wbetlier  servants  used  nnnecessaxy  force  is  to  be  determined  by  jury, 
under  circumstances  of  case. 

Approved  in  Whitted  v.  Southwestern  Telegraph  &  Tel.  Co.,  231  Fed. 
927,  in  action  for  assault  and  battery  committed  by  defendant's  general 
manager  after  ejecting  plaintiff  from  telephone  booth,  question  is  for 
jury  whether  second  assault  is  continuance  of  first. 

\       Declarations  by  officen,  while  enforcing  boat  regulations^  are  admissible 
as  part  of  res  gestae. 

Approved  in  St.  Louis  &  S.  F.  R.  Co.  v.  Cundieff,  171  Fed.  323,  96 
C.  C.  A.  211,  where  witness  introduced  by  plaintiff  in  action  for  personal 
injury  testified  that  he  saw  accident  and  described  movement  of  train, 
defendant  was  entitled  on  cross-examination  to  show  statements  were 
part  of  transaction  itself;  Chicago  &  N.  W.  Ry.  Co.  v.  Kendall,  167  Fed. 
68, 16  Ann.  Gas.  560,  93  C.  C.  A.  422,  State  decisions  construing  common- 
law  rules  of  evidence  are  not  binding  on  Federal  courts;  Northern  Pac. 
R.  Co.  V.  Kempton,  138  Fed.  996,  71  C.  C.  A.  246,  in  action  against 
carrier  for  delay  in  transporting  cattle,  statement  by  conductor  in  an-* 
swer  to  plaintiff's  question  that  he  cannot  make  headway  on  account  of 
dummy  is  admissible;  McKnight  v.  United  States,  130  Fed.  668,  65 
C.  C.  A.  37,  declarations  of  officer  in  making  levy  going  to  show  knowl- 
edge that  property  was  owned  by  third  party  are  admissible  in  action 
by  third  person  for  conversion ;  Jefferson  Hotel  Co.  v.  Warren,  128  Fed. 
568,  63  C.  C.  A.  193,  holding  in  action  for  destruction  of  guest's  bag- 
gage in  hotel  fire,  evidence  that  on  guest  complaining  to  clerk  that  he 
did  not  desire  room  as  high  as  fourth  floor,  clerk  assured  him  hotel  was 
fireproof  I  was  admissible;  Conklin  v.  Consolidated  Ry.  Co.|  196  Mass. 
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306,  13  Ann.  Oas.  857,  82  N.  E.  25,  m  action  by  physician  against  street 
railway  for  assault  by  conductor,  testimony  of  witness  that  conductor 
stated  he  would  assault  someone  before  he  got  through,  made  at  time 
when  plaintiff  was  not  on  car,  was  admissible  as  part  of  res  gestae; 
Forrester  v.  Southern  Pac.  Co.,  36  Nev.  306,  48  L.  R.  A.  (N.  S.)  1,  134 
Pac.  773/  declarations  made  by  train  agent  while  ejecting  passenger  are 
admissible  as  part  of  res  gestae  in  action  to  recover  damages  for  wrong- 
ful ejection;  State  v.  Ryder,  80  Vt.  424,  68  Atl.  653,  in  prosecution  for 
attempting  to  cause  miscarriage  causing  death,  declarations  of  deceased 
as  to  her  pregnancy  were  part  of  res  gestae. 

Distinguished  in  State  v.  Maddox,  92  Me.  353,  42  Atl.  789,  subsequent 
declarations  by  assaulted  party  inadmissible. 

Duty  of  steamship  company  to  passengers  as  to  condition  of  decks. 
Note,  88  L.  R.  A.  (N.  8.)  582. 
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122  U.  S.  1-21,  SO  li.  Ed.  1128,  7  Sup.  Ot.  1013,  BARNES  ▼.  OHIOAOO  ETC. 
BY.  00. 

Equity  decree  must  conform  to  issaefl  raised  by  pleadings. 
Approved  in  Mayor  etc.  of  Vicksburg  v.  Henson,  231  U.  S.  269,  58 
L.  Ed.  216,  34  Snp.  Ct.  95,  decree  in  former  action  between  water  com- 
pany and  municipality  that  latter  could  not  issue  bonds  to  establish 
municipal  water  supply  rendered  while  franchise  had  long  time  to  run 
was  not  res  judicata  as  to  right  of  municipality  to  issue  bonds  short 
time  before  expiration  of  franchise  to  erect  waterworks  to  be  put  in 
operation  after  expiration  of  franchise;  Standard  Oil  Co.  v.  Missouri, 
224  XT.  S.  282,  56  L.  Ed.  768,  32  Sup.  Ct.  406,  in  Missouri,  corporation 
may,  in  quo  warranto,  be  subjected  to  money  judgment,  whether  in 
naturp  of  fine  or  damages  for  breach  of  implied  contract  not  to  violate 
its  franchise;  Barnes  v.  Cady,  232  Fed.  321,  holding  trustee's  default 
in  suit  to  foreclose  first  mortgage  operated  only  as  admission  of  first 
mortgagor's  prior  interest  in  land,  and  decree  was  not  bar  to  assertion 
of  second  mortgage  lien;  Kardo  Co.  v.  Adams,  231  Fed.  958,  where 
nature  of  right  asserted  gives  Federal  court  jurisdiction,  want  of  com- 
plainant's corporate  capacity  to  sue,  which  is  issuable  fact,  may  be 
waived;  Clark  v.  Arizona  Mut.  Savings  &  Loan  Assn.,  217  Fed.  642,  643, 
decree  in  stockholder's  suit  finding  corporation's  transfer  of  property 
fraudulent,  but  confirming  title  in  transferee  and  making  judgment  for 
stockholders  in  suit  lien  on  property,  is  outside  issues  and  void  as  to 
stockholders  not  before  court;  Cady  v.  Barnes,  208  Fed.  365,  second 
mortgagee's  default  in  foreclosure  proceedings  on  first  mortgage  oper- 
ated only  as  admission  of  first  mortgagee's  prior  interest  in  land,  and 
decree  was  not  bar  to  lien  of  second  mortgage;  Byrd  v.  Hall,  196  Fed. 
766,  H7  C.  C.  A.  568|  conveyance  set  aside  by  creditors  does  not  revest 
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title  in  grantor  or  those  claiming  tinder  him,  and  surplns  resulting  from 
property  belongs  to  grantee;  Walker  v.  Mclntire,  41  App.  D.  C.  382, 
decree  in  former  case  merely  adjudicating  question  of  proper  parties  is 
not  bar  to  hearing  upon  issues;  Gilmer  v.  Morris,  46  Fed.  335,  holding 
estoppel  by  judgment  in  former  cause  operates  only  as  to  issues  made 
by  pleadings. 

• 

Mortgage  bondholders  are  estopped  to  question  foreclosure  by  tmsteey 
In  wMch  tbey  acquiesced. 

Approved  in  ElweU  v.  Fosdick,  134  U.  S.  513,  33  L.  Ed.  1002,  10 
Sup.  Ct.  601,  holding  bondholders  bound  by  acts  of  trustee;  Somerset  Ry. 
Co.  V.  Pierce,  88  Me.  92,  33  Atl.  774,  holding  bondholders  cannot  destroy 
new  corporation's  existence  by  transferring  bonds. 

Miscellaneous.  Cited  in  Gunnison  y.  Chicago  etc.  R.  Co.,  117  Fed. 
645,  to  effect  adverse  possession  commenced  from  time  property  sold  and 
conveyed  under  decree. 

122  U.  8.  21-23,  30  L.  Ed.  1121,  7  Sup.  Ot.  1064,  STATE  BANK  v.  ST.  IiOITIS 
RAIIt-FASTEKINa  00. 

Certificate  of  division  dionld  submit  points  upon  wbich  court  divided, 
not  whole  case. 

Approved  in  Jewell  v.  Knight,  123  U.  S.  433,  81  L.  Ed.  193,  8  Sup.  Ct. 
194,  affirming  rule;  Kelley-Ooodfellow  Shoe  Co.  v.  Liberty  Ins.  Co.,  87 
Tex.  114,  26  S.  W.  1064,  holding  only  pure  questions  of  law  may  be  sent 
up  on  certificate  of  division. 

Definiteness  of  question  to  be  certified.    Note,  81  L.  R.  A.  898. 

122  U.  S.  24-27,  30  Ii.  Ed.  1117,  7  Sup.  Ot.  1066,  HANKA  ▼.  MAAS. 

Bill  of  exceptions,  containing  entire  evidence,  instmctions  and  jndge'a 
notes,  will  not  be  considered. 

Approved  in  Wyss-Thalman  v.  Maryland  Casualty  Co.,  193  Fed.  55, 
113  C.  C.  A.  383,  refusing  to  allow  bill  of  exceptions  after  term  in  action 
upon  insurance  policy  issued  to  testator;  Waterhouse  v.  Rock  Island 
Alaska  Min.  Co.,  97  Fed.  471,  38  C.  C.  A.  281,  condemning  presentation, 
record  encumbered  with  much  useless  matter;  Baltimore  etc.  R.  R.  Co. 
V.  Fitzgerald,  2  App.  D.  C.  507,  refusing  to  consider  bill  of  exceptions 
containing  transcript  of  all  testimony  taken  at  trial,  and  affirming  judg- 
ment for  plaintiff  in  action  for  personal  injuries;  Newman  v.  Virginia 
etc.  Iron  Co.,  80  Fed.  232,  25  C.  C.  A.  382,  refusing  to  consider  assign- 
ment of  error  in  rejecting  evidence  where  it  did  not  set  out  evidence 
rejected;  dissenting  opinion  in  Bram  v.  United  States,  168  U.  S.  571, 
42  L.  Ed.  588,  18  Sup.  Ct.  198,  and  Michigan  Ins,  Bank  v.  Eldred,  143 
U.  S.  299,  86  L.  Ed.  168, 12  Sup.  Ct.  452,  both  arguendo. 


.1019  GIBSON  V.  SHUFELDT.  122  U.  S.  27-40 

Distinguished  in  Lees  v.  United  States,  150  U.  S.  483, 37  L.  Ed.  1152, 14 
Sup.  Ct.  166,  holding  all  alleged  errors  at  trial  may  be  joined  in  one  bill ; 
Ward  V.  Cochran,  150  U.  S.  603,  37  L.  Ed.  1196,  14  Sup.  Ct.  232,  where 
bill  presented  part  of  charge  objected  to ;  Wilson  v.  Pauly,  72  Fed.  132, 
18  C.  C.  A.  475,  holding  exception  to  ruling  need  not  be  brought  up  by  bill 
of  exceptions,  where  it  appears  in  record;  Columbus  Const.  Co.  v.  Crane 
Co.,  101  Fed.  57,  58,  41  C.  C.  A.  189,  holding  different  grounds  for 
objection  to  charge  need  not  be  stated  in  bill  of  exceptions. 

Appellate  court  will  consider  only  ezceptiona  duly  framed  and  presented. 
Approved  in  Western  Dredging  etc.  Co.  v.  Heldmaier,  116  Fed.  182, 
53  C.  C.  A.  625,  holding  under  circumstances,  signing  of  bill  by  trial 
judge  at  subsequent  term,  nunc  pro  tunc,  proper;  Kelly  v.  Moore,  22 
App.  D.  C.  8,  denying  petition  to  amend  bill  of  exceptions  after  allow- 
ance of  appeal;  Johnson  v.  Gebhauer,  159  Ind.  277,  64  N.  E.  857,  hold- 
ing appellant  failing  to  present  bill  of  exceptions  within  time  fixed  by 
court  irrecoverably  lost  right  to  do  so;  Swofford  Bros.  Dry-Goods  Co.  v. 
Smith-McCord  Dry-Goods  Co.,  1  Ind.  Ter.  327,  37  S.  W.  107,  in  action 
for  debt  on  issue  whether  mortgage  was  in  fraud  of  creditors,  objection 
to  admission  of  testimony  of  party  to  mortgage  cannot  furst  be  raised 
on  appeal. 

Judgment  will  be  alBrmed  where  appellant  falls  to  reduce  exceptions 
to  proper  form. 

Approved  in  Linehan  Ey.  Transfer  Co.  v.  Morris,  87  Fed.  128,  30 
C.  C.  A.  575,  holding  advantage  cannot  be  taken  in  appellate  court  of 
errors  in  charge  not  excepted  to  below. 

122  U.  8.  27-40,  30  I..  Ed.  1083,  7  Sup.  Ct  1066,  GIBSON  ▼.  SHTTFELDT. 

Sum  in  dispute  must  be  determined  ftom  whole  record,  without  regard 
to  collateral  effect  of  Judgment.  ^ 

Approved  in  Squire  v.  Robertson,  191  Fed.  736,  holding,  in  suit  on 
contract  for  sale  of  land,  amount  involved  is  not  amount  due  on  install- 
ment contract,  but  value  of  land,  and  refusing  to  remand;  Board  of 
Trustees  of  Whitman  College  v.  Berryman,  156  Fed.  114,  in  suit  by 
educational  corporation  to  restrain  levying  and  collecting  of  tax  upon 
property  alleged  exempt  under  charter,  value  in  dispute  is  not  amount 
of  particular  tax,  but  value  of  exemption  claimed;  Taylor  v.  Decatur 
Mineral  etc.  Co.,  112  Fed.  450,  holding  in  dissolution  of  corporation 
and  distribution  of  assets,  value  of  property  administered  upon  deter- 
mines jurisdiction;  Vicksburg  etc.  R.  R.  Co.  v.  Smith,  136  U.  S.  200, 
34  L.  Ed.  96,  10  Sup.  Ct.  730,  where  value  of  land  actually  disputed 
was  under  two  thousand  dollars;  New  Enp:land  Mtg.  etc.  Co.  v.  Gay, 
145  U.  S.  131,  36  L.  Ei  649, 12  Sup.  Ct.  817,  Washington  etc.  R.  R.  Co.  v. 
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District  of  Columbia,  146  U.  S.  232,  36  L.  EcL  963,  13  Sup.  Ct.  66,  and 
Mayor  etc.  of  Baltimore  v.  Postal  Tel.  Cable  Co.,  62  Fed.  502,  holding 
amount  in  controversy  not  determinable  by  probative  effect  of  judgment, 
however  certain;  linehan  Ry.  etc.  Co.  v.  Pendergrass,  70  Fed.  2,  16 
C.  C.  A.  585,  amount  in  controversy  is  tax,  in  suit  to  enjoin  collection 
thereof,  not  value  of  land;  Decker  v.  Williams,  73  Fed.  311,  holding 
amount  involved  determined  from  case  as  it  appears  in  appellate  court. 

Distinguished  in  The  Alaska,  130  U.  S.  208,  32  L.  Ed.  925,  9  Sup.  Ct. 
463,  where  each  claim  exceeded  jurisdictional  amount;  United  States  v. 
Trans-Missouri  Freight  Assn.,  166  U.  S.  311,  41  L.  Ed.  1017,  17  Sup.  Ct. 
547,  holding  fact  that  statutory  amount  is  in  controversy  may  be  shown 
dehors  the  bill. 

Amount  in  controversy  for  purposes  of  appeal  from  judgment  in 
consolidated  action.    Note,  15  Ann.  Oas.  493. 

Amount  in  dispute  in  injunction  against  enforcing  liens  or  claims 
against  specific  property.    Note,  61  L.  E.  A.  785,  787. 

Unnecessary  joinder  of  parties  cannot  enlarge  appellate  Jurisdiction. 
Approved  in  Chamberlain  v.  Browning,  177  U.  S.  608,  44  L.  Ed.  908, 
20  Sup.  Ct.  822,  dismissing  for  want  of  jurisdiction,  claims  of  none  of 
defendants  sufficiently  large  to  confer  jurisdiction ;  Troy  Bank  v.  White- 
head, 184  Fed.  936,  holding  vendor's  lien  was  incident  to  notes,  and 
two  notes  could  not  be  added  for  purpose  of  sustaining  Federal  juris- 
diction, in  suit  by  two  owners  of  notes  to  enforce  vendor's  lien;  Risley 
V.  City  of  Utica,  179  Fed.  892,  several  taxpayers  cannot  unite  in  one 
suit  to  recover  taxes  paid  so  as  to  confer  jurisdiction  on  Federal  Circuit 
Court  by  aggregating  demands;  Wakeman  v.  Throckmorton,  124  Fed. 
1011,  remanding  suit  to  foreclose  lien  where  amount  of  lien  eight  hun- 
dred and  twenty-seven  dollars  and  sixty  cents;  Wisconsin  Cent.  Ry.  Co. 
V.  Phoenix  Ins.  Co.,  123  Fed.  990,  denying  jurisdiction,  liability  of  each 
insurance  company  made  party  defendant,  not  exceeding  two  thousand 
dollars ;  Jones  v.  Mutual  Fidelity  Co.,  123  Fed.  514,  sustaining  jurisdic- 
tion in  receivership  proceedings,  coloration's  assets  exceeding  two 
thousand  dollars,  exclusive  of  interest  and  costs,  although  creditors' 
claims  not  aggregating  said  amount;  McDaniel  v.  Traylor,  123  Fed.  339, 
denying  jurisdiction,  action  to  set  aside  as  fraudulent,  judgments  aganist 
estate,  none  exceeding  two  thousand  dollars,  and  judgment  creditors  not 
jointly  liable;  Hagge  v.  Kansas  City  St.  Ry.  Co.,  104  Fed.  393,  sustaining 
objection  to  jurisdiction,  damage  by  overflow  to  each  complaining  adjoin- 
ing land  owner  less  than  two  thousand  dollars;  Stemmler  v.  McNeil, 
102  Fed.  661,  sustaining  objection  to  jurisdiction  in  suit  to  quiet  title 
where  there  is  no  privity  of  title  between  defendants  and  value  of 
property  in  controversy  between  each  defendant  and  complainant  is  loss 
than  two  thousand  dollars;  Smith  Middlings  Purifier  Co.  v.  McGroarty, 
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136  U.  S.  239,  34  L.  Ed.  848, 10  Sup.  Ct.  1015,  creditors'  bill  to  set  aside 
mortgage  by  debtor;  Clay  v.  Field,  138  U.  S.  479,  34  L.  Ed,  1049, 11  Sup. 
Ot.  425,  dismissing  as  to  dower  claimant;  The  Sydney,  139  U.  S.  336,  36 
L.  Ed.  178, 11  Sup.  Ct.  621,  applying  rule  to  libels  in  admiralty;  Hender- 
son V.  Carbondale  Coal  etc.  Co.,  140  U.  S.  32,  35  L.  Ed.  335,  11  Sup.  Ct. 
694,  reaffirming  rule ;  Chapman  v.  Handley,  151  U.  S.  446,  38  L.  Ed.  228, 
14  Sup.  Ct.  387,  where  two  distributees  of  estate  joined;  Davis  v. 
Schwartz,  155  U.  S.  647,  39  L.  Ed.  296,  15  Sup.  Ct.  243,  where  different 
mortgages  were  for  different  interests;  Ogden  City  v.  Armstrong,  168 
U.  S.  232,  42  L.  Ed.  450,  18  Sup.  Ct.  101,  dismissing  appeal  as  to  those 
complainants  joining  to  enjoin  tax,  assessed  less  than  jurisdictional 
amount;  Davie  v.  Hpyward,  33  Fed.  94,  but  issuing  citation  for  writ  of 
error,  leaving  jurisdictional  question  to  Supreme  Court ;  Sioux  Falls  Nat. 
Bank  v.  Swenson,  48  Fed.  625,  where  national  bank  sued  for  itself  and 
stockholders  to  enjoin  collection  of  tax;  Holt  v.  Bergevin,  60  Fed.  2, 
denying  Federal  jurisdiction  where  separate  bondholders  joined,  each 
claiming  under  two  thousand  dollars;  Smithson  v.  Hubbell,  81  Fed.  594, 
holding  jurisdiction  in  suit  by  creditor,  for  himself  and  other  creditors, 
determinable  by  complainant's  own  claim;  Wheless  v.  St.  Louis,  96  Fed. 
866,  where  several  abutting  owners,  each  assessed  under  two  thousand 
dollars,  joined  to  secure  Federal  jurisdiction  in  suit  to  annul  assess-f 
ment ;  Hartsook  v.  Crawford,  85  Va.  416,  7  S.  iS.  540,  holding  uniting 
distinct  claims  of  several  creditors  cannot  confer  appellate  jurisdiction; 
Gameau  v.  Port  Blakely  Mill  Co.,  20  Wash.  100,  54  Pac.  772,  holding 
consolidation  of  several  distinct  causes  of  action  cannot  confer  appellate 
jurisdiction. 

Distinguished  in  Louisville  etc.  R.  R.  Co.  v.  Smith,  128  Fed.  4,  63 
C.  C.  A.  1,  allowing  joinder  of  different  land  owners  by  railroad  com- 
pany to  enjoin  interference  with  right  of  way  regardless  of  value  of 
respective  land  owners'  land;  Colston  v.  Southern  Home  Bldg.  etc. 
Assn.,  99  Fed.  307,  leaving  undecided,  in  stockholders'  proceeding  for 
receiver's  appointment,  whether  value  of  property  to  be  administered 
upon  or  complainant's  interest  determines  jurisdiction;  Handley  v. 
Stutz,  137  U.  S.  370,  34  L.  Ed.  708, 11  Sup.  Ct.  118,  sustaining  jurisdic- 
tion over  appeal  by  stockholders,  each  held  liable  for  claims  aggregating 
five  thousand  dollars ;  Nat.  Bank  v.  Allen,  90  Fed.  556,  33  C.  C.  A.  169, 
provision  limiting  right  to  sue  in  Federal  courts  to  cases  involving  two 
thousand  dollars  does  not  apply  to  intervention  by  judgment  creditor. 

In  order  to  aggregate  claims  to  give  Jurisdiction,  tliey  must  be  under 
common  right. 

Approved  in  Troy  Bank  v.  G.  A.  Whitehead  &  Co.,  222  U.  S.  41,  56  j 

L.  Ed.  82,  32  Sup.  Ct»  9,  Circuit  Court  has  jurisdiction  of  suit  by  several 
plaintiffs  to  enforce  vendor's  lien  securing  notes  aggregating  more  than 
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two  thousand  dollars  held  by  them,  though  claim  of  each  is  less  than 
two  thousand  dollars;  McMurray  v.  Moran,  134  U.  S.  160,  88  L.  Ed-  818, 
10  Sup.  Ct.  431,  holding  claim  of  each  railroad  bondholder  distinct; 
Texas  etc.  Ry.  Co.  v.  Gentry,  163  U.  S.  363,  41  L.  Ed.  191,  16  Sup.  Ct. 
1107,  where  statute  created  single  liability  on  part  of  defendant;  State 
V.  Title  Guaranty  etc.  Co.,  27  Idaho,  759,  152  Pac.  191,  where  State  as 
trustee  seeks  to  recover  sulis  in  aggregate  exceeding  three  thousand  dol- 
lars on  behalf  of  depositors  in  bank,  but  no  separate  claim  amounts  to 
three  thousand  dollars,  removal  to  Federal  court  was  properly  denied. 

Whether  defendants'  liability  is  Joint  or  several  determlneB  appellate 
jurisdiction. 

Approved  in  People's  Nat.  Bank  v.  Saville,  201  U.  S.  641,  50  L.  Ed. 
901,  26  Sup.  Ct.  760,  following  rule ;  Walter  v.  Northeastern  R.  R.,  147 
U.  S.  373,  87  L.  Ed.  208,  13  Sup.  Ct.  350,  dismissing  appeal  from  bill 
to  enjoin  collection  of  taxes  in  different  counties,  amount  in  each  being 
under  two  thousand  dollars;  Busey  v.  Smith,  67  Fed.  16,  denying  juris- 
diction over  creditors'  suit  against  heirs  unless  liability  of  each  exceeds 
two  thousand  dollars. 

So  far  as  appellate  Juxisdictioii  Is  affected  by  Joinder,  Tigbt  of  appeal 
Is  mntnal. 

Approved  in  Wheeler  v.  Cloyd,  134  U.  S.  547,  88  L.  Ed.  1012, 10  Sup. 
Ct.  604,  following  rule. 

Only  creditor  wliose  blaim  exceeds  five  thousand  dollars,  can  appeal  to 
Supreme  Court  from  decree  setting  aside  preference. 

Approved  in  The  Joseph  B.  Thomas,  148  Fed.  767,  78  C.  C.  A.  428, 
where  several  libelants  join  in  admiralty  suit  for  wages  claims  cannot 
be  added  together  to  give  appellate  jurisdiction;  Wees  v.  Elbon,  61 
W.  Va.  389,  56  S.  E.  614,  615,  Supreme  Court  has  no  jurisdiction  to 
review  decree  of  Circuit  Court  in  suit  to  enforce  mechanics'  liens,  where 
liens  arise  out  of  separate  contracts,  except  as  to  those  exceeding  sum 
of  one  hurfdred  dollars;  Feely  v.  Bryan,  55  W.  Va.  591,  47  S.  E.  310, 
where  several  creditors  with  separate  demands  attack  mortgage  as  pref- 
erence,  particular  sums  awarded  to  each  cannot  be  added  to  give  juris- 
diction for  appeal  by  preferred  creditor;  Jewell  v.  Knight,  123  U.  S. 
432,  81  L.  Ed.  192,  8  Sup.  Ct.  194,  reaffirming  rule;  Oswald  v.  Morris, 
92  Ky.  54,  17  S.  W.  169,  holding  amount  of  interest  of  each  of  several 
plaintiffs  uniting  in  joint  suit  test  of  jurisdiction. 

Distinguished  in  Stanwood  v.  Wishard,  134  Fed.  961,  in  Federal  suit 
by  creditors  of  insolvent  on  behalf  of  themselves  and  others  to  recover 
corporation's  property  fraudulently  acquired  by  defendant,  where  claims 
of  some  of  creditors  exceed  two  thousand  dollars,  others  having  claims 
of  less  amount  may  join. 
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122  17.  8.  40-70,  30  L.  Ed.  1064,  7  Sup.  Ct.  1073,  EAMES  v.  ANDREWS. 
Wliat  constitutes  novelty  of  Qreen's  artesian  well  patent  discnssed. 

Approved  in  Chisholm  v.  Johnson,  106  Fed.  200,  sustaining  patent  for 
improvements  in  method  of  hulling  green  peas;  Beedle  v.  Bennett,  122 
U.  S.  78,  30  L.  Ed.  1077,  7  Sup.  Ct.  1094,  construing  same  patent ;  Green 
v.  Lynn,  55  Fed.  523,  holding  same  patent  covers  process,  whether  tube 
be  driven  whole  length  of  well  or  part  thereof;  Chicago  etc.  Refining 
Co.  V.  Charles  Pope  Glucose  Co.,  84  Fed.  981,  28  C.  C.  A.  594,  upholding 
Behr  patent  No.  247,152,  as  a  process  patent;  Beach  v.  Hobbs,  82  Fed. 
921,  argpiendo. 

Distinguished  in  Hake  v.  Brown,  37  Fed.  784,  holding  patent  invalid 
as  to  product  valid  as  to  process. 

Who  is  true  and  first  inventor.    Note,  20  E.  B.  0. 184. 

Patent  need  not  set  forth  scientific  theory  and  principle  of  invention, 
if  specification  snlficient. 

Approved  in  Diamond  Rubber  Co.  v.  Consolidated  Rubber  Tire  Co., 
220  U.  S.  436,  441,  55  L.  Ed.  632,  534,  31  Sup.  Ct.  444,  grant  patent 
for  rubber  tire  involves  invention  and  is  valid ;  Toch  v.  Zibell  Damp 
Resisting  Paint  Co.,  233  Fed.  997,  Toch  patent  for  method  of  treating 
cement  is  void  for  anticipation,  where  article  was  used  by  defendant 
more  than  two  years  before  application  for  patent;  Andrews  Wire  etc. 
Wks.  V.  Wilson  Mfg.  Co.,  199  Fed.  799,  Andrews*  patent  for  toaster  is 
valid  and  infringed;  Herzog  v.  New  York  Telephone  Co.,  172  Fed.  431, 
Herzog  patent  for  signaling  apparatus  and  circuit  used  in  hotels  to  en- 
able guests  to  signal  ofiice  is  valid,  but  not  infringed  by  system  in  use 
in  telephone  exchange;  Commercial  Acetylene  -Co.  v.  Avery  Portable 
Lighting  Co.,  166  Fed.  911,  Claude  and  Hess  patent  for  apparatus  for 
storing  acetylene  gas  discloses  invention,  and  is  infringed;  United 
States  Mitis  Co.  v.  Midvale  Steel  Co.,  135  Fed.  106,  upholding  Witten- 
strom  patent  No.  333,373,  for  process  for  making  wrought  iron  and  steel 
castings;  Cleveland  Foundry  Co.  v.  Detroit  Vapor  Stove  Co.,  131  Fed. 
856,  68  C.  C.  A.  233,  upholding  Jeavons  patent  No.  475,401,  for  oil- 
burner;  American  Bell  Tel.  Co.  v.  National  Tel.  Mfg.  Co.,  109  Fed.  1046, 
holding  upon  question  of  anticipation,  distinction  made  as  to  actual  ap- 
paratus and  manner  of  operating  not  to  intention  of  prior  patentee; 
Williams  Patent  Crusher  etc.  Co.  v.  St.  Louis  Pulverizer  Co.,  104  Fed. 
799,  holding  patentee  failing  to  appreciate  and  state  every  result  in 
specification  not  deprived  of  benefit  thereof,  if  claims  broad  enough; 
Emerson  Co.  v.  Nimocks,  99  Fed.  740,  40  C.  C.  A.  87,  holding  patent 
not  void,  because  wrong  rule  of  physics  assigned  as  cause  of  producing 
air  currents;  Thomson  Meter  Co.  v.  National  Meter  Co.,  65  Fed.  429, 
12  C.  C.  A.  671,  and  Goshen  Sweeper  Co.  v.  Bissell  etc.  Sweeper  Co.,  72 
Fed.  75,  76,  19  C.  C.  A.  13,  holding  inventor  entitled  to  all  beneficial 
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results  of  mode  of  construction,  although  unexpected;  McCormick  Har- 
vesting Mach.  Co.  V.  Aultman,  69  Fed.  378,  16  C.  C.  A,  259,  holding 
omission  to  describe  all  beneficial  functions  of  machine  immaterial, 
same  being  natural  results  of  operation;  Cowles  Elec.  etc.  Aluminum 
Co.  V.  liowery,  79  Fed.  353,  24  C.  C.  A.  616,  construing  electric  smelting 
patent. 

Limited  in  Green  ▼.  Lynn,  55  Fed.  522,  holding  patentee  limited  to 
benefits  from  driving  tube  into  ground. 

Air-tlghtnefls  being  indiqienBable  to  pump  patent^  It  Is  not  enlargement 
to  claim  it  in  reissue. 

Approved  in  Johnston  v.  American  Heat  etc.  Co.,  48  Fed.  448,  hold- 
ing omission  to  designate  thickness  of  covering  for  insulator  did  not 
change  claim ;  Green  v.  Lynn,  55  Fed.  521,  sustaining  same  reissue. 

If  amended  specification  does  not  enlarge  scope  of  original^  case  is 
wltUn  meaning  of  statute. 

Approved  in  American  Automotoneer  Co.  v.  Porter,  232  Fed.  462, 
claim  29  of  Weyand  reissue  patent  for  electric  motor-controller  regu- 
lator is  valid  and  infringed,  and  claims  25  and  30  are  void  for  lack  of 
invention;  Specialty  Mach.  Co.  v.  Ashcroft  Mfg.  Co.,  213  Fed.  40,  129 
C.  C.  A.  629,  Hazeltine  reissue  patent  for  machine  for  reseating  valves 
is  valid  and  infringed;   Toledo  Computing   Scale   Co.  v.  Money  weight 
Scale  Co.,  178  Fed.  660,  De  Villbiss  reissue  patent  for  computing  scale 
is  not  invalid  as  departing  from  original  invention,  nor  because  claims 
are  broader  than  necessary  to  cover  real  invention;  Shelby  Steel  Tube 
Co.  V.  Delaware  etc.  Tube  Co.,  151  Fed.  64,  Barnes'  patents  for  clothes 
drier  and  clothes  drying-machine  are  valid  and  infringed ;  In  re  Heroult, 
29  App.  D.  C.  51,  52,  foreign  inventor  of  process  for  making  metals  in 
electrical  furnace,  making  specific  claim  only  for  furnace,  is  entitled 
to  reissue  covering  process  as  well  as  furnace;  Yale  Lock  Mfg.  Co.  v. 
New  Haven  etc.  Bank,  32  Fed.  171,  holding   reissue  not   enlargement, 
owing  to  broad  construction  due  original  claim;  Maltby  v.  Graham,  37 
Fed.  691,  holding  reissue,  although  apparently  unnecessary,  valid;  John- 
ston V.  American  Heat  etc.  Co.,  48  Fed.  449,  holding  claim  not  broad- 
ened by  insertion  of  words  "of   coated"  after  "saturated"  in  reissue; 
Green  v.  Lynn,  55  Fed.  520,  resustaining  same  patent ;  Cowles  Elec.  etc. 
&  Aluminum  Co.  v.  Loweiy,  79  Fed.  352,  24  C.  C.  A.  616,  holding  pat- 
entee of  process  entitled  to  benefits  of  all  accomplished  thereby ;  Beach  v. 
Hobbs,  82  Fed.  920,  holding  commissioner's    decision  upon  question  of 
inadvertence,  not  re-examinable  in  passing  upon  reissue ;  Haggenmacher 
V.  Nelson,  88  Fed.  493,  upholding  reissue  expressing  more  clearly  legal 
effect  of    original;    Hutchinson  v.    Everett,  33  Fed.  505,    and    Goshen 
Sweeper  Co.  v.  Bissell  etc.  Sweeper  Co.,  72  Fed.  74, 19  C.  C.  A.  13,  both 
arguendo. 
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Distinguished  in  Ide  v.  Trorlicht   etc.  Carpet  Co.,  115  Fed.  146,  53 

C.  C.  A/  341,  holding  insertion  in  reissued  patent  of  claims,  described 
but  not  claimed  or  intended  so  to  be  in  original  patent,  unauthorized 
and  void. 

Sufficiency  of  specification  for  patent.    Note,  20  E.  B.  0.  269. 

Right  to  make  impracticable  specification  good  by  amendment  or 
disclaimer.    Note,  20  E.  B.  0.  794. 

Patent  Is  not  anttcipated  by  foreign  pablicatlon,  not  so  describing  it 
as  to  allow  of  constmetion  by  skilled  artisan. 

Approved  in  Pope  Mfg.  Co.  v.  Arnold,  Schwinn  &  Co.,  177  Fed.  425, 
Smith  patent  for  improvement  in  bicycles,  in  view  of  prior  art  as  dis- 
closed in  prior  publications  in  England,  is  void  for  anticipation  and  lack 
of  novelty ;  Morgan  Engineering  Co.  v.  Alliance  Mach.  Co.,  176  Fed.  109, 
100  C.  C.  A.  30,  Shem  patent  for  improvements  in  double  trolley  cranes 
was  not  anticipated,  discloses  invention,  and  is  infringed;  Automatic 
Weighing  Mach.  Co.  v.  Pneumatic  Scale  Corp.,  158  Fed.  419,  Thomas 
patent  for  automatic  weighing  machine  is  void  for  anticipation;  Val- 
vona  V.  D'Adamo,  135  Fed.  546,  upholding  Valvona  patent  No.  701,776, 
for  mold  and  oven  for  making  biscuit  cups;  Kirchberger  v.  American 
etc.  Burner  Co.,  128  Fed.  605,  64  C.  C.  A.  107,  holding  upon  question 
of  anticipation  foreign  publication  not  containing  sufficient  representa- 
tion of  patent  improvement  to  enable  person  skilled  in  art  to  copstruct 
and  practice  invention;  Fay  v.  Mason,  120  Fed.  509,  holding  drawings 
and  specifications  of  alleged  anticipating  foreign  patents  insufficient  to 
establish  use  of  essential  elements;  In  re  Appeal  of  Schaeffer,  2  App. 

D.  C.  8,  application  for  patent  for  compound  of  alizarin  and  alkali 
claimed  to  form  new  coloring  matter  was.  properly  rejected  for  anticipa- 
tion by  product  described  in  handbook  published  in  London;  Westing- 
house  V.  New  York  Air-Brake  Co.,  59  Fed.  602,  following  rule;  Beedle 
V.  Bennett,  122  U.  S.  76,  80  L.  Ed.  1076,  7  Sup.  Ct.  1093,  holding  in- 
ventor's two  years'  use  of  invention  before  patenting  did  not  invalidate 
patent;  Chase  v.  Fillebrown,  58  Fed.  378,  construing  patent  for  knitted 
articles;  American  etc.  Pulp  Co.  v.  Howland  Falls  Pulp  Co.,  70  Fed. 
994,  holding  publication  not  stating  composition  of  substance  not  anti- 
cipatory; Thomson  etc.  Elec.  Co.  v.  Winchester  Ave.  Ry.  Co.,  71  Fed. 
197,  holding  invention  not  anticipated  by  impracticable  paper  patent; 
Heap  V.  Tremont  etc.  Mills,  82  Fed.  453,  27  C.  C.  A.  316,  holding  foreign 
patent  did  not  suggest  combination  of  subsequent  patent;  Carnegie 
Steel  Co.  V.  Cambria  Iron  Co.,  89  Fed.  738,  and  McNeely  v.  Williames, 
96  Fed.  981,  37  C.  C.  A.  641,  holding  anticipatory  matter  must  clearly 
show  invention,  enabling  person  skilled  in  art  to  construct  therefrom. 

Distinguished  in  Andrews  v.  Hovey,  124  U.  S.  701,  '31  L.  Ed.  658,  8 
Sup.  Ct.  676  (affirming  123  U.  S.  268,  269,  31  L.  Ed.  161,  8  Sup.  Ct.  101, 
Xni— 65 
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102),  holding  Green's  well  patent  invalid,  because  anticipated  by  public 
use;  Truman  v.  Carvill  Mfg.  Co.,  87  Fed.  476,  holding  patent  anticipated 
by  publication  in  trade  magazines  found  in  public  libraries. 

Right  to  injunction  or  damages  in  an  action  for  infringement  of 
patent.    Note,  20  £.  R.  0.  859. 

Miscellaneous.  Cited  in  Rubber  Tire  Wheel  Co.  v.  Milwaukee  Rubber 
Works  Co.,  142  Fed.  537,  arguendo. 

122  T7.  S.  71-78,  SO  L.  Ed.  1074,  7  Sup.  Ct  1090,  BEEDLE  ▼.  BENNETT. 

Expiration,  pending  suit,  cannot  defeat  jurisdiction  to  grant  preUminary 
injunction. 

Approved  in  Busch  v.  Jones,  184  U.  S.  600,  46  L.  Ed.  710,  22  Sup.  Ct. 
512,  sustaining  jurisdiction,  although  patent  expired;  American  Sul- 
phite Pulp  Co.  V.  Crown-Columbia  Pulp  etc.  Co.,  169  Fed.  142,  fact  that 
patent  had  but  forty-eight  days  to  run  did  not  deprive  court  of  juris- 
diction to  enjoin  infringement;  Carnegie  Steel  Co.  v.  Colorado  Fuel  & 
Iron  Co.,  165  Fed.  198,  91  C.  C.  A.  229,  jurisdiction  of  suit  for  damages 
and  injunction  for  infringement  of  patent  was  not  defeated  by  expira- 
tion of  patent  pending  suit ;  Confectioners*  Machinery  etc.  Co.  v.  Racine 
Engine  etc.  Co.,  163  Fed.  915,  holding  complainant  is  entitled  to  decree 
for  accounting,  but  denying  injunction  upon  expiration  of  patent  pend- 
ing suit;  Thomson-Houston  Eleo.  Co.  v.  Electrose  Mfg.  Co.,  155  Fed. 
546,  equity  court  may  retain  jurisdiction  of  suit  for  infringement  of 
different  patents,  although  adequate  remedy  at  law  may  exist  as  to  some 
of  them  because  of  near  expiration  of  patent;  Huntington  Dry  Pulv. 
Co.  v.  Virginia  etc.  Chem.  Co.,  130  Fed.  560,  upholding  sufiSciency  of 
bill  in  equity  for  infringement  of  expired  and  unexpired  patent  by  use 
of  machine  embodying  devices  of  both  patents  so  that  damages  from  bse 
of  each  cannot  be  apportioned;  United  States  Mitis  Co.  v.  Detroit  Steel 
&  Spring  Co.,  122  Fed.  866,  59  C.  C.  A.  589,  holding  jurisdiction  not  de- 
feated by  failure  of  defendant  to  plead  before  expiration  of  patent; 
Chinnock  v.  Paterson  etc.  Tel.  Co.,  112  Fed.  532,  50  C.  C.  A.  384,  sus- 
taining jurisdiction,  although  patent  had  only  four  months  and  five  days 
to  run  after  suit  instituted ;  minority  opinion  in  McNulty  v.  Mt.  Morris 
Electric  Light  Co.,  172  N.  Y.  418,  65  N.  E.  198,  to  effect  that  lease  ex- 
piring before  trial  of  action  to  restrain  nuisance  to  leasehold,  plaintiff" 
praying  for  damages,  court  of  equity  can  award  same;  Busch  v.  Jones, 
16  App.  l).  C.  31,  expiration  of  patent  pending  suit  will  not  oust  court 
of  jurisdiction  to  decree  accounting,  where  suit  was  brought  fifteen 
months  before ;  Ross  v.  Ft.  Wayne,  63  Fed.  469,  11  C.  C.  A.  288  (revers- 
ing 68  Fed.  408),  awarding  damages  where  suit  was  begun  three  months 
before  expiration;  Head  v.  Porter,  70  Fed.  499,  and  Reedy  v.  Western 
Eleo.  Co.,  83  Fed.  711,  28  C.  C.  A.  27,  holding  equity  jurisdiction  not 
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defeated  by  expiration  after  bill  filed;  Van  Allen  v.  New  York  etc. 
R.  R.  C#.,  144  N.  Y.  180,  38  N.  E.  998,  holding  equity  jurisdiction  once 
attacked,  not  affected  by  subsequent  changes. 

Distinguished  in  Diamond  Stone-Sawing  Mach.  Co.  v.  Sens,  159  Fed. 
498,  equity  is  without  jurisdiction  of  suit  for  infringement  of  patent 
brought  thirteen  days  before  its  expiration;  McNulty  ▼.  Mt.  Morris 
Electric  Light  Co.,  172  N.  Y.  415,  65  N.  E.  197,  holding  in  action  to  re- 
strain nuisance  to  leasehold,  damages  claimed,  expiration  of  lease  before 
trial  court  barring  defendant  from  trial  by  jury  for  damages ;  McDonald 
V.  Miller,  84  Fed.  345,  holding  bill  for  infringement  not  maintainable 
where  filed  within  a  few  days  of  expiration. 

Patent  Is  not  invalidated  by  act  of  1869,  without  proof  of  abandonment, 
or  prior  use  for  two  years. 

Approved  in  Swain  v.  Holyoke  Mach.  Co.,  102  Fed.  916,  holding  con- 
struction and  absolute  sale  of  turbine  wheel  for  actual  use  more  than 
two  years  prior  to  application  defeats  patent. 

Qreen  well  patent  covers  procesB  of  drawing  water  by  mesins  of  wdl 
described. 

Approved  in  Green  v.  Lynn,  55  Fed.  521,  sustaining  same  patent. 

Use  of  well,  constructed  according  to  Oreen  patent,  is  continuing  in- 
fringement. 

Distinguished  in  Andrews  v.  Hovey,  124  U.  S.  718,  31  L.  Ed.  564,  8 
Sup.  Ct.  685,  den3ring  rehearing  of  Andrews  v.  Hovey,  123  U.  S.  268, 
270,  81  L.  Ed.  161,  8  Sup.  Ct.  101,  102,  holding  Green's  well  patent 
void,  because  anticipated  by  general  use. 

122  tJ.  S.  79-97,  30  L.  Ed.  1077,  7  Sup.  Ot.  1132,  IRON  MOTTNTAIN  BT.  CO. 
V.  KNIGHT. 

BUI  of  lading  is  at  once  receipt  for  goods  and  contract  to  deliver. 
Approved  in  Atchison  etc.  Ry.  Co.  v.  Harold,  241  U.  S.  377,  60  L.  Ed. 
1054,  36  Sup.  Ct.  665,  applying  local  rule  investing  innocent  holder 
of  bill  of  lading  with  rights  not  available  to  shipper,  to  interstate  ship- 
ment, was  reversible  error;  Cobb  v.  Brown,  193  Fed.  960,  113  C.  C.  A. 
586,  carrier  accepting  goods  from  connecting  carrier  under  through  bill 
of  lading  issued  by  initial  carrier  assumes  contractual  relations  with 
owner;  In  re  T.  H.  Bunch  Co.,  180  Fed.  531,  holding  it  was  not  legisla- 
tive intent  to  impose  upon  carrier  delivering  goods  without  surrender  of 
bill  of  lading,  in  addition  to  fine  and  civil  liability,  further  penalty  of 
not  being  allowed  to  collect  value  of  goods  converted  by  consignee ;  Roy 
v.  Northern  Pac.  Ry.  Co.,  42  Wash.  580,  85  Pac.  56,  where  carrier's  agent 
gave  bill  of  lading  for  goods  not  delivered  to  carrier,  latter  not  liable 
to  innocent  transferee  of  bill  of  lading;  Friedlander  v.  Texas  etc.  Ry. 
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Co.,  130  U.  S.  425,  32  L.  Ed.  994,  9  Sup.  Ct.  572,  National  Bank  v. 
Chicago  etc.  R.  Co.,  44  Minn.  233,  20  Am.  St.  Rep.  573,  9  L.  R.  A.  268, 
46  N.  W.  345,  and  Smith  v.  Missouri  Pac.  Ry.,  74  Mo.  App.  51,  holding 
bill  of  lading  issued  by  carrier's  agent,  without  receipt  of  goods  for 
transportation,  imposes  no  liability  on  carrier;  Missouri  Pac.  Ry.  Co. 
V.  McFadden,  154  U.  S.  161,  38  L.  Ed.  946, 14  Sup.  Ct.  991,  holding  rail- 
road not  liable  on  bill  of  lading  for  loss  of  cotton  before  its  receipt 
thereof;  The  Guiding  Star,  62  Fed.  416,  10  C.  C.  A.  454,  holding  joint 
agent  of  several  steamers  cannot  bind  all  jointly,  irrespective  of  which 
carries  goods ;  Bosworth  v.  Chicago  etc.  Ry.  Co.,  87  Fed.  83,  30  C.  C.  A. 
541,  holding  delivery  of  way-bill,  without  delivering  possession,  does 
not  make  succeeding  carrier  insurer;  Martin  v.  St.  Louis  etc.  Ry.  Co., 
55  Ark.  524,  19  S.  W.  318,  holding  carrier  not  estopped  from  showing 
nonreceipt  of  goods;  Louisville  Trust  Co.  v.  Louisville  etc.  R.  Co.,  75 
Fed.  457,  22  C.  C.  A.  78,  arguendo. 

Rights  and   liabilities  of   assignees   of  bills   of  lading.    Note,  105 
Am.  St.  Rep.  348. 

Liability  of  carrier  upon  bill  of  lading  issued  without  receipt  of 
goods.    Note,  7  Ann.  Gas.  731. 

What  constitutes  delivery  of  freight  to  carrier.    Note,  32  L.  R.  A. 
(N.  S.)  316. 

Carrier  Is  not  responsible  for  deficiency  in  quailty  of  goods,  as  com- 
pared wltb  description  in  bllL 

Approved  in  Alabama  etc.  R.  Co.  v.  Commonwealth  Cotton  Mfg. 
Co.,  146  Ala.  403,  42  South.  408,  where  carrier  issued  bill  of  lading  on 
certificate  of  compress  company,  which  delivered  cotton  in  sealed  car,  bill 
stating  "contents  and  condition  of  contents  of  packages  unknown,"  con- 
signee could  not  recover  from  carrier,  though  deceived  by  statement  of 
weight  in  bill  of  lading;  The  Kate  v.  Aitkin,  39  Fed.  330,  331,  holding 
carrier  delivering  goods  actually  received  not  responsible. 

Carrier  is  not  chargeable  as  warehouseman  in  suit  upon  bill  of  lading. 
Approved  in  St.  Louis  etc.  Ry.  Co.  v.  Commercial  Ins.  Co,  139  U.  S. 
238,  35  L.  Ed.  159,  11  Sup.  Ct.  558,  holding  railroad,  by  giving  biU  of 
lading,  does  not  become  responsible  for  nuisance  resulting  from  storage 
by  compress  company;  dissenting  opinion  in  Southern  R.  Co.  v.  Atlanta 
Nat.  Bank,  112  Fed.  871,  56  L.  R.  A.  546,  50  C.  C.  A.  558,  court  allowing 
recovery  of  damages  against  railway  sued  as  carrier,  but  found  liable 
as  owner  of  cotton  compress. 

Miscellaneous.  Cited  in  Simon  v.  American  Tobacco  Co.,  192  Fed. 
663,  denying  motion  to  compel  plaintifiE  to  accept  unverified  answer  as 
corporation  could  select  officer  who  would  not  be  incriminated. 
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122  U.  a  97-111,  SO  L.  Bd.  1096,  7  Snp.  Ot.  1168,  THE  MANITOBA. 
SttpQlatoni  are  liable  for  Interest  only  from  date  of  decree. 

Approved  in  Galveston  Towing  Co.  v.  Cuban  S.  S.  Co.,  195  Fed.  713, 
115  C.  C.  A.  438,  interest  is  allowable  on  damages  awarded  in  suit  for 
collision  from  date  of  collision;  The  Sitka,  156  Fed.  428,  interest  is 
allowable  on  damages  recovered  from  vessel  in  fault  in  collision  only  from 
time  cost  of  repairs  became  payable;  The  Jose  E.  More,  37  Fed.  123, 
holding  interest  allowable  only  from  date  of  decree ;  The  H.  F.  Dimock, 
77  Fed.  240,  23  C.  C.  A.  123,  allowing  interest  on  appraised  value  from 
date  of  decree;  The  Chattahoochee,  173  U.  S.  552,  48  L.  Ed.  801.  19 
Sup.  Ct.  496,  and  The  Livingstone,  87  Fed.  778,  arguendo. 

Distinguished  in  In  re  Harris,  57  Fed.  244,  6  C.  C.  A.  320,   holding 
court  may  require  stipulation  for  interest  from  date  of  bond. 
Interest  on  sum  allowed  as  damages.    Note,  18  L.  B.  A.  458. 
Interest  on  unliquidated  damages.    Note,  28  L.  B.  A.  (N.  S.)  8. 

Where  both  vesselB  are  culpable,  damages  should  be  apportioned. 

Approved  in  The  C.  R.  Hoyt,  136  Fed.  677,  following  rule ;  Erie  R.  R. 
Co.  V.  Erie  etc.  Transportation  Co.,  204  U.  S.  227,  51  L.  Ed.  454,  27  Sup. 
Ct.  246,  right  of  division  of  damages  to  vessels  when  both  are  in  fault 
and  contingent  claim  to  indemnity  for  partial  payment  of  damage  to 
cargo  are  separable,  and  decree  of  division  is  not  bar  to  subsequent  suit 
to  enforce  claim  for  indemnity;  The  Max  Morris,  137  U.  S.  9,  34  L.  Ed. 
587,  11  Sup.  Ct.  31,  quaere,  in  case  of  damages  to  person  from  marine 
tort,  himself  negligent;  The  Chattahoochee,  173  U.  S.  549,  554,  48 
L.  Bd.  806, 19  Sup.  Ct.  494,  496  (affirming  74  Fed.  905,  21  C.  C.  A.  162), 
and  The  Livingston,  87  Fed.  780,  both  following  rule. 

Distinguished  in  Union  S.  S.  Co.  v.  Latz,  223  Fed.  411,  138  C.  C.  A. 
638,  collision  at  sea  in  calm  night  was  due  solely  to  vessel  not  keeping 
efficient  lookout  and  changing  her  course  after  sighting  other  vessel,  also 
for  attempting  to  pass  port  to  port  in  answer  to  signal  instead  of  re- 
versing; The  Blue  Jacket,  144  U.  S.  394,  86  L.  Ed.  478,  12  Sup.  Ct.  719, 
and  The  Lord  O'Neill,  66  Fed.  80,  13  C.  C.  A.  337,  assessing  total  dam- 
ages to  vessel  wholly  in  fault. 

Limitation  of  vessel  owner's  liability.    Note,  Ann.  Oaa.  1918D,  1227. 

Miscellaneous.  Cited  in  The  Blue  Jacket,  144  U.  S.  392,  86  L.  Ed. 
479,  12  Sup.  Ct.  720,  The  Virginia,  49  Fed.  92,  The  Louise,  52  Fed.  888, 
3  C.  C.  A.  330,  The  New  York,  53  Fed.  559,  The  Oceanic,  61  Fed.  359, 
Wilhelmsen  v.  Ludlow,  79  Fed.  980,  and  The  New  York,  86  Fed.  815, 
30  C.  C.  A.  628,  citing  principal  case  as  to  facts  constituting  negligence. 

122  T7.  8.  112-116,  30  L.  Ed.  1122,  7  Sup.  Ot  1153,.PAB80KS  ▼.  B0BIK80N. 
Foreclosure  decree^  not  identii^lng  proper^  or  deteimUiing  prior  liens, 
is  not  final  decree^ 
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Approved  in  Bowling  Green  Trust  Co.  ▼.  Virginia  Passenger  etc.  Co., 
104  Fed.  755,  in  suit  to  foreclose  various  liens  on  railroad  property, 
court  may  order  sale  in  advance  of  settling  rights  and  priorities  of  par- 
ties ;  Mc Auslan  v.  Mc Auslan,  34  R.  I.  469,  83  Atl.  840,  in  suit  to  remove 
testamentary  trustee  and  for  accounting,  decree  confirming  master's 
report  was  not  final,  and  prior  proceedings  could  not  be  reviewed  on 
appeal  from  subsequent  decree  removing  trustee;  Burlington  etc.  Ry. 
Co.  V.  Simmons,  123  U.  S.  54,  55,  5^,  81  L.  Ed.  74,  8  Sup.  Ct.  59,  60, 
following  rule ;  Keystone  Iron  Co.  v.  Martin,  132  U.  S.  93,  96,  S3  L.  Ed. 
276,  277,  10  Sup.  Ct.  32,  33,  and  Chicago  etc,  R.  R.  Co.  v.  McCammou, 
61  Fed.  776,  10  C.  C.  A.  50,  both  holding  to  authorize*  appeal,  decree 
must  be  final  in  all  matters  within  pleadings,  so  that  af&rmance  will  end 
suit ;  McGourkey  v.  Toledo  etc.  Ry.  Co.,  146  U.  S.  546,  86  L.  Ed.  1088, 
13  Sup.  Ct.  172,  decree  referring  case  to  master  for  judicial  purpose. 

Distinguished  in  Real  Estate  Trust  Co.  v.  Wilmington  etc.  Ry.  Co., 
9  Del.  Ch.  118,  119,  77  Atl.  829,  holding  mortgage  foreclosure  suit 
against  railroad  should  not  be  referred  to  master  to  ascertain  extent 
of  prior  liens,  where  mortgage  is  first  lien,  with  possible  exception  of 
unpaid  taxes;  Bissell  Carpet  Sweeper  Co.  v.  Goshen  Sweeper  Co.,  72 
Fed.  551,  19  C:  C.  A.  25,  order  modifying  interlocutory  perpetual  in- 
junction against  infringement,  by  allowing  sale  for  limited  time;  Chase 
V.  Driver,  92  Fed.  784,  34  C.  C.  A.  668,  both  ordering  sale,  placing  prop- 
erty beyond  control  of  court. 

122  U.  S.  116-121,  SO  L.  Ed.  1118,  7  Sup.  Ot.  1115,  BABTRA.M  ▼.  ROBERT- 
SON. 

Treaty  with  Denmark  does  not  bind  United  States  to  admit  sngar  on 
same  terms  as  from  Hawaii. 

Approved  in  Whitney  v.  Robertson,  124  U.  S.  192,  81  L.  Ed.  887,  8 
Sup.  Ct.  457,  placing  similar  construction  on  treaty  with  Dominican 
Republic;  In  re  Lis'  Estate,  120  Minn.  138,  139  N.  W-  306,  right  con- 
ferred by  treaty  with  Sweden  upon  foreign  consul  with  respect  to  ad- 
ministration of  estate  of  deceased  national  dying  in  Minnesota,  is  sub- 
ject to  State  laws. 

122  U.  S.  121-131,  30  L.  Ed.  1110,  7  Sup.  Ot.  1057,  TOPUFF  v.  TOPLIPP. 

Contract  of  doubtful  construction  is  to  be  construed  according  to  prac- 
tical interpretation  of  parties. 

Approved  in  Lowrey  v.  Hawaii,  206  U.  S.  222,  51  L.  Ed.  1088,  27  Sup. 
Ct.  622,  construing  contract  between  foreign  mission  board  maintaining 
school  in  Hawaii  and  government,  and  holding  that  government's  fail- 
ure to  continue  religious  instruction  in  school  entitled  "Mission"  to 
recover  fifteen  thousand  dollars;  Barber  Asphalt  Paving  Co.  v.  City  of 
St.  Paul,  224  Fed.  846,  138  C.  C.  A.  558,  where  parties  for  ten  years 
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construed  paving  contracts  as  obligating  contractor  to  make  repairs 
without  compensation  court  will  follow  that  construction;  Montgomery 
Light  etc.  Co.  v.  Montgomery  Traction  Co.,  219  Fed.  974,  fact  that  for- 
eign corporation  did  not  have  on  &le  designation  of  agent  on  whom  pro- 
cess could  he  served  as  required  by  State  law  did  not  render  afOirmance 
of  prior  contract  to  furnish  power  to  street  railroad  invalid,  arid  recog- 
nition of  contract  by  both  parties  for  number  of  years  rendered  it  bind- 
ing on  defendant;  Prudence  Coal  Co.  v.  Perkins,  217  Fed.  574,  133 
C.  C.  A.  421,  where  lesset  of  coal  lands  paid  royalties  for  ten  years, 
three  of  which  were  after  death  of  lessor,  on  certain  construction  of 
terms  of  lease,  that  will  be  taken  as  true  construction  as  a^inst  lessee; 
Schupphaus  v.  E.  T.  Du  Pont  De  Nemours  Powder  Co.,  204  Fed.  630, 
holding  plea  of  ownership  by  virtue  of  contract  requiring  assignment 
of  patents  in  infringement  of  patent  suit  is  not  sustained  where  under 
contract,  as  construed  by  parties,  all  patents  called  for  had  been  as- 
signed and  purchase  price  paid;  Guaranty  Trust  Co.  v.  Koehlpr,  195 
Fed.  679,  115  C.  C.  A.  475,  holding  where  parties  acted  upon  that  con- 
struction of  contract  for  two  years,  that  defendants  made  present  guar- 
anty of  payment  to  plaintifiE  of  excess  of  its  advances  over  forty  thou- 
sand dollars  together  with  interest  thereon;  Percy  v.  Union  Sulphur 
Co.,  173  Fed.  538,  indorsement  of  charterer's  agent  upon  bill  of  lading 
as  to  date  when  lay  days  expired  and  from  which  demurrage  was  due 
amounted  to  practical  construction  of  charter-party;  United  States  v. 
Hoyt,  158  Fed.  167,  construing  contracts  for  employment  of  Indian 
commissioners  at  rate  of  eight  dollars  per  day,  and  holding  phrase 
"actually  employed"  is  not  equivalent  to  "actively  employed,"  and 
salary  is  not  limited  to  days  on  which  commissioners  were  engaged  in 
performance  of  active  duty ;  Hanson  v.  W.  L.  Blake  &  Co.,  155  Fed.  363, 
mortgagor  having  taken  out  policy  of  insurance  on  property  payable  to 
claimant  as  her  interest  may  appear  in  accordance  with  agreement  made 
when  debt  was  created  had  equitable  lien  on  proceeds  of  policy  enforce- 
able against  trustee  in  bankruptcy;  Cook  v.  Foley,  152  Fed.  50,  81 
C.  C.  A.  237,  holding  rights  of  parties  to  contract  to  construct  railroad 
were  governed  by  provision  making  specifications  and  measurements  of 
company's  engineer  final  and  conclusive,  although  such  provision  was 
not  in  terms  part  of  contract;  Manhattan  Life  Ins.  Co.  v.  Wright,  126 
Fed.  87,  61  C.  C.  A.  138,  construing  note  to  be  promise  to  repay  loan, 
proceeds  to  be  applied  to  payment  of  premium  when  due;  Fitzgerald  ▼. 
First  Nat.  Bank,  114  Fed.  478,  52  C.  C.  A.  276,  construing  contract  as 
applicable  to  particular  class  of  employees,  parties  so  considering; 
Chicago  etc.  Ry.  Co.  v.  Northern  Pac.  R.  Co.,  101  Fed.  795,  42  C.  C.  A. 
25,  holding  payment  for  ten  years  without  objection  of  certain  items 
under  agreement  evidence  that  parties  intended  to  include  such  items; 
Housekeeper  Pub.  Co.  v.  Swift,  97  Fed.  296,  38  C.  C.  A.  187,  holding 
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consnminatioii  of  sale  under  eontract  strong  evidence  that  eontraet  em- 
bodied trne  agreement;  Schofield  v.  State  Nat.  Bank,  97  Fed.  286,  38 
C.  C.  A.  179,  construing  contract  in  light  of  subsequent  agreement  made 
two  months  later  between  same  parties;  Mebius  &  Drescher  Co.  v. 
Mills,  150  Cal.  237,  88  Pac.  919,  holding  contract  for  sale  of  seven 
hundred  and  fifty  tons  of  salt  was  not  void  for  uncertainty,  because 
buyer  could  order  one  or  all  of  nine  grades  of  salt;  New  Brantner  Ex- 
tension Ditch  Oo.  V.  Kramer,  57  Colo.  224,  Ann.  Gas.  1916B,  1225,  141 
Pac.  501,  construction  placed  by  parties  upon  contract  by  ditch  com- 
pany to  enlarge  and  use  private  ditch,  but  allowing  owner  to  use  water 
for  domestic  and  irrigation  purposes,  may  be  considered  in  determin- 
ing its  meaning;  Consaul  v.  Cummings,  24  App.  D.  C.  43,  in  suit  by 
administrator  of  deceased  partner  against  surviving  partner  for  account- 
ing and  attorneys'  fees  due  partnership  for  prosecution  of -claims,  evi- 
dence that  deceased  partner  did  not,  during  his  lifetime,  actively  par- 
ticipate in  prosecution  of  claims  will  not  support  defense  of  dissolution 
of  partnership;  Wilson  v.  Tallahassee  Waterworks  Co.,  47  Fla.  376,  36 
South.  63,  construing  water  rate  ordinance ;  Scott  v.  Lafayette  Gas  Co., 
42  Ind.  App.  620,  86  N.  E.  498,  gas  and  oil  lease  reserving  to  lessor 
right  to  use  gas  in  residence,  or  lessee  to  pay  lessor,  at  latter 's  option, 
fifteen  dollars  per  year  in  lieu  of  gas,  was  so  construed  by  parties  as  to 
entitle  lessor  to  fifteen  dollars  t)er  year;  W.  T.  Tilden  Co.  v.  Densten 
Hair  Co.,  216  Mass.  329,  103  N.  E.  917,  method  of  parties  in  perform- 
ing previous  similar  trades  contract  is  entitled  to  great  weight  in  deter- 
mining meaning  of  contract  for  sale  of  washed  brown  calf  hair;  People 
V.  Michigan  Cent.  R.  Co.,  145  Micli.  166,  108  N.  W.  781,  holding  prac- 
tical construction  of  executive  and  legislative  departments  determined 
construction  of  statutes  by  courts  and  railroad  was  not  liable  for  taxes 
on  capital  stock  and  loans  used  outside  of  State;  St.  Louis  v.  Laclede 
Gas  Light  Co.,  155  Mo.  19,  55  S.  W.  1008,  city  failing  to  make  demand 
for  five  per  cent  of  gross  eamingd  for  six  years,  though  entitled  thereto 
every  six  months,  if  at  all,  barred  from  so  demanding;  Gann  v.  Ball, 
26  Okl.  33,  110  Pac.  1070,  where  party  agrees  to  file  on  surplus  allot- 
ment and  conveys  same  to  another,  but  is  told  by  Land  Department  that 
he  must  file  on  homestead  first,  and  second  party  makes  no  objection 
to  filing  at  later  date,  this  evidence  is  admissible  to  determine  whether 
first  party  would  have  complied  with  his  agreement  had  he  been  per- 
mitted to  do  so;  Harlow  v.  Oregonian  Pub.  Co.,  53  Or.  276,  100  Pac.  8, 
in  action  by  transferees  of  contract  with  newspaper,  evidence  of  ac- 
quiescence in  transfer  was  suflScient  to  go  to  jury;  Roberts  v.  Tuttle, 
36  Utah,  630,  105  Pac.  922,  under  contract  of  sale  providing  for  pay- 
ment of  balance  of  price  ''in  monthly  installments  of  twenty  dollars 
per  month  with  seven  per  cent  interest,"  purchaser  is  required  to  pay 
only  twenty  dollars  per  month,  inclusive  of  interest;  Causten  v.  Bar- 
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nett,  49  Wash.  666,  96  Pac.  227,  where  party  to  written  contract  claims 
that  it  was  partnership  agreement  and  seeks  accounting,  evidence  as  to 
construction  of  contract  by  parties  themselves  is  admissible;  Petersotl 
V.  Philadelphia  Mtg.  etc.  Co.,  33  Wash.  473,  74  Pac.  588,  construing 
contract  between  land  owners  and  mortgagee  assigning  rents  to  be  ap- 
plied in  repayment  of  insurance,  taxes,  and  in  payment  of  arrears  in 
rent ;  Meyers  v.  Camahan,  61  W.  Va.  418, 57  S.  E.  136,  subsequent  agree- 
ment indorsed  on  lease  of  land  for  oil  and  gas  purposes  abrogated  pro- 
visions of  lease  inconsistent  with  thoj^e  of  contract;  Jones  v.  Thomas, 
120  Wis.  121,  97  N.  W.  952,  construing  arbitration  agreement;  dissent- 
ing opinion  in  Ferrenbach  v.  Mutual  Reserve  Fund  etc.  Assn.,  121  Fed. 
952,  59  C.  C.  A.  307,  court  holding  time  ran  from  date  notice  received 
and  not  from  date  sent;  dissenting  opinion  in  First  Nat.  Bank  v. 
Henry,  159  Ala.  391,  49  South.  106,  majority  holding  national  bank  can- 
not escape  liability  to  depositor  for  money  placed  in  its  hands  by  plead- 
ing ultra  vires  agreement  to  pay  out  money  to  third  person  on  deposit 
of  collaterals  for  his  benefit,  where  evidence  shows  it  paid  out  money 
without  taking  collaterals ;  Long-Bell  Lumber  Co.  v.  Stump,  86  Fed.  578, 
30  C.  C.  A.  260,  Emery  v.  Atlanta  Exchange,  88  Ga.  324,  14  S.  E.  557, 
Mitchell  V.  Wedderbum,  68  Md.  145,  11  Atl.  761,  and  Janesville  Cotton 
Mills  V.  Ford,  82  Wis.  430,  17  L.  R.  A.  569,  52  N.  W.  769,  all  following 
rule;  Central  Trust  Co.  v.  Wabash  etc.  Ry.  Co.,  34  Fed.  255,  256,  con- 
tract between  railways  operating  joint  lines  as  to  use  of  cars;  Brown 
V.  Cranberry  Iron  etc.  Co.,  59  Fed.  437,  construing  deed;  New  Orleans 
etc.  R.  Co.  V.  Meridian  Water-Works  Co.,  72  Fed.  232,  18  C.  C.  A.  519, 
and  Illinois  Trust  etc.  Bank  v.  Arkansas  City,  76  Fed.  292,  34  L.  R.  A. 
530,  22  C.  C.  A.  171,  city's  contracts  with  waterworks;  Metropolitan 
Nat.  Bank  v.  Benedict  Co.,  74  Fed.  185,  20  C.  CA.  377,  where  parties 
had  practically  construed  doubtful  contract  as  of  bailment;  Fox  etc. 
Steel  Co.  V.  Schoen,  77  Fed.  30,  contract  of  patent  license;  Thomas  v. 
Cincinnati  etc.  Ry.  Co.,  81  Fed.  919,  contract  between  city  and  lessee 
of  its  railroad;  Leete  v.  Pacific  Mill  etc.  Co.,  88  Fed.  967,  where  con- 
tract was  ambiguous  as  to  whether  seller's  claim  against  government 
passed  with  land;  St.  Joseph  Union  Depot  Co.  v.  Chicago  etc.  Ry.  Co., 
89  Fed.  657,  32  C.  C.  A.  284,  holding  pajrment  of  rental  a  practical  con- 
struction estopping  lessee  to  deny  contract's  validity;  Cleveland  v. 
Cleveland  etc.  Ry.  Co.,  93  Fed.  127,  quaere,  are  not  parties  mutually 
estopped  from  claiming  another  construction;  Rathbun  v.  McConnell, 
27  Neb.  244,  42  N.  W.  1043,  partnership  contract ;  Helme  v.  Strater,  52 
N.  J.  Eq.  603,  30  Atl.  338,  and  Knopf  v.  Richmond  etc.  R.  R.  Co.,  85  Va. 
778,  8  S.  E.  789,  holding  practical  construction  of  parties,  in  case  of 
doubt,  prevails  over  literal  meaning;  Gibney  v.  Fitzsimmons,  45  W.  Va. 
342,  32  S.  E.  192,  holding  court  may  look  to  subsequent  acts  of  parties; 
Stahl  V.  Williams,  52  Fed.  651,  Krick  v.  Jansen,  52  Fed.  824,  Topliff  v. 
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Topliff,  8  Ohio  C.  C.  68,  and  dissenting  opinion  in  Constable  v.  National 
S.  S.  Co.,  154  U.  S.  95,  38  L.  Ed.  921,  14  Sup.  Ct.  1079,  all  arguendo. 

f         122  T7.  S.  132-138,  30  L.  Ed.  1108,  7  Sup.  Ot.  1063,  WABSEK  Y.  MOODT. 
Assignee  cannot  have  deed  by  bankrupt  to  daughter,  while  solvent,  set 
aflide,  in  absence  of  fraud. 

Approved  in  Batchelder  &  Lincoln  Co.  v.  Wliitmore,  122  Fed.  359,  58 
C.  C.  A.  517,  holding  secret  advantage  given  creditor  in  composition, 
several  years  prior  to  bankruptcy,  not  a  preference;  Shuetz  v.  Walter 
Boyt  Saddlery  Co.,  166  Iowa,  528,  147  N.  W.  899,  in  action  by  trustee 
in  bankruptcy  to  recover  preferential  payments  made  in  .attempt  to 
compromise  with  creditors,  evidence  showed  bankrupt,  was  then  in- 
solvent; King  v.  Cram,  185  Mass.  104,  69  N.  E.  1050,  where  insured 
could  not  cancel  assignment  of  life  policy,  bankruptcy  trustee  cannot  have 
it  canceled;  Webb's  Trustee  v.  Lynchburg  Shoe  Co.,  106  Va.  733,  56 
S.  E.  583,  in  action  by  trustee  to  set  aside  payments  as  fraudulent 
under  provision  of  Bankruptcy  Act,  question  whether  payments  to  cer- 
tain creditors  were  made  with  intent  to  defraud  others  was  for  jury; 
Adams  v.  Collier,  122  U.  S.  391,  SO  L.  Ed.  1209,  7  Sup.  Ct.  1211,  up- 
holding voluntary  conveyance  to  children,  prior  to  adjudication,  in  ab- 
sence of  fraud;  In  re  Thomas,  45  Fed.  792,  upholding  bankrupt's  deed 
in  favor  of  family,  made  six  months  before  adjudication;  Metropolitan 
Nat.  Bank  v.  Rogers,  53  Fed.  778,  781,  3  C.  C.  A.  666  (affirming  47  Fed. 
151,  153),  holding  assignee  takes  no  title  to  property  granted  by  bank- 
Tupt,  in  absence  of  fraud;  Laughlin  v.  Calumet  etc.  Dock  Co.,  65  Fed. 
445,  446,  13  C.  C.  A.  1,  holding  assi^^ee  takes  no  title,  as  against  gran- 
tee, in  prior  unrecorded  deed,  in  absence  of  fraud;  McEachin  v.  Warren, 
92  Ala.  556,  9  South.  198,  arguendo. 

122  U.  8.  138-164,  30  L.  Ed.  1090,  7  Sup.  Cft.  1102,  DAVIS  ▼.  PATBICfK. 

Delay  in  signing  bill  of  exceptions  is  not  objectionable  where  consented 
to  by  parties  for  convenience  of  Judge. 

Approved  in  Wyss-Thalman  v.  Maryland  Casualty  Co.,  193,  Fed.  54, 
113  C.  C.  A.  383,  refusing  to  allow  bill  of  exceptions  after  term  in  ac- 
tion upon  insurance  policy;  Dalton  v.  Gunnison,  165  Fed.  875,  91 
C.  C.  A.  457,  granting  mandamus  to  compel  judge  to  sign  bill  of  excep- 
ticftis  after  term,  where  delay  was  due  to  inability  of  court  stenographer 
to  transcribe  notes ;  Cook  v.  Klonos,  164  Fed.  535,  90  C.  C.  A.  403,  fact 
that  appeal  has  been  allowed,  supersedeas  bond  filed,  ^nd  citation 
issued,  does  not  deprive  trial  judge  of  power  to  settle  and  sign  bill  of 
exceptions  presented  to  him  before  appeal  was  allowed ;  Western  Dred- 
ging etc.  Co.  V,  Heldmaier,  116  Fed.  183,  185,  53  C.  C.  A.  625,  allowing 
bill  signed  at  subsequent  term  after  time  allowed,  trial  judge  absent 
from  circuit;  Reliable  Incubator  etc.  Co.  v.  Stahl,  102  Fed.  593,  42 
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C.  C.  A.  522,  striking  out  bill  signed  and  filed  at  subsequent  term,  al- 
though defendants  failed  to  object  thereto,  before  bill  signed;  Mer- 
chants' Ins.  Co.  V.  Buckner,  98  Fed.  224,  39  C.  C.  A.  19,  holding  where 
motion  for  new  trial  duly  filed  but  not  acte^  upon  at  trial  term,  bill 
of  exceptions  settled  at  subsequent  term  proper;  Springfield  v.  Fulk,  96 
Afk.  318,  131  S.  W.  695,  granting  mandamus  to  compel  judge  to  sign 
bill  of  e;cceptions  presented  two  days  before  expiration  of  term,  but  left 
unsigned  for  purpose  of  allovdng  corrections;  Kelley  v.  Moore,  22  App. 

D.  C.  8,  refusing  to  allow  correction  of  bill  of  exceptions  after  filing 
of  appeal ;  Lengelsen  v.  McGregor,  162  111.  268,  70  N.  E.  249,  bill  of  ex- 
ceptions may  be  signed  nunc  pro  tunc  where  during  time  fixed  for 
preparation  and  service  trial  judge  left  State ;  Johnson  y.  Gebhaucr,  159 
Ind.  276,  64  N.  E.  857,  holding  appellant  irrecoverably  lost  right  to  pre- 
sent bill  of  exceptions  failing  to  do  so  within  time  fixed  by  court; 
Bartles  v.  Courtney,  6  Ind.  Ter.  395,  98  S.  W.  138,  reversing  judgment 
in  action  for  deceit  for  erroneous  instructions  not  applicable  to  facts  of 
case;  Waldron  v.  Waldron,  156  U.  S.  378,  89  L.  Ed.  457,  15  Sup.  Ct. 
387,  holding  signing  after  term  lawful,  if  by  consent  of  parties  during 
term  j  New  York  etc.  R.  Co.  v.  Hyde,  56  Fed.  190,  5  C.  C.  A.  461,  where 
bill  was  presented  at  term,  but  several  months  after  filing;  Pacific  Bank 
V.  Hannah,  90  Fed.  76,  32  C.  C.  A.  522,  holding  filing  bill  at  trial  term 
sufficient  to  authorize  allowance  thereafter. 

Distinguished  in  Michigan  Ins.  Bank  v.  Eldred,  143  U.  S.  298,  86 
L.  Ed.  168,  12  Sup.  Ct.  452,  holding  trial  court  below  cannot  allow  bill 
presented  after  trial  term  without  extension  being,  granted ;  Richmond, 
etc.  R.  Co.  V.  McGee,  50  Fed.  907,  2  C.  C.  A.  81,  where  bill  was  filed,  but 
not  presented  for  signature,  until  after  term;  Missouri  etc.  Ry.  Co.  v. 
Russell,  60  Fed.  503,  9  C.  C.  A.  108,  holding  court  cannot  enlarge  time 
for  filing. 

Effect  on  bill  of  excieptions  of  neglect  of  judge  to  sign  same  within 
time  required  by  law.    Note,  Ann.  Gas.  1913A,  914. 

Creditor's  agreement  to  receive  payment  In  ores  mined  does  not  make 
l2lm  partner. 

Approved  in  Meehan  v.  Valentine,  145  U.  S.  623,  86  L.  Ed.  841,  12 
Sup.  Ct.  975,  holding  lender  to  partnership,  under  agreement  to  be  paid 
interest  and  proportion  of  profits  exceeding  loan,  not  a  partner;  Fech- 
teler  v.  Palm  Bros.  &  Co.,  133  Fed.  467,  66  C.  C.  A.  336,  contract  be- 
tween firm  and  corporation  whereby  each  may  buy  from  other  at  cost, 
goods  in  other's  stock,  and  pay  yearly  percentage  on  gross  profits,  does 
not  create  partnership. 

Distinguished  in  American  etc.  Trust  Co.  v.  Takahashi,  111  Fed.  132, 
133,  49  C,  C.  A.  267,  holding  surety  company  liable  for  agent's  dishonesty, 
acting  as  trustee  for  disbursement  of  money  received  under  contract. 
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Effect  of  agreement  to  share  profits  to  create  partnership.    Note, 

18  L.  E.  A.  (N.  S.)  1064. 

Agreement  for  sharing  profits  as  constituting  a  partnership.    Note, 

19  E.  R.  G.  404. 

Miscellaneous.  Cited  in  Dolan  v.  United  States,  123  Fed.  54,  59 
C.  C.  A.  176,  referring  to  erroneous  instruction  of  court  to  jury. 

122  T7.  a  154-166,  SO  L.  Ed.  1088,  7  Sup.  Ot.  1244,  WILLIAMS  ▼.  SUFEB^ 
VISOBS  OF  ALBANY. 

Taxation  of  national  bank  filiares  at  par  valae  held  valid,  and  remedy 
for  overvaluation  stated. 

Approved  in  Cleveland  Trust  Co.  v.  Lander,  62  Ohio  St.  271,  56 
N.  E.  ,1038,  taxation  of  national  bank  shares  invalid,  unless  rate  and 
valuation  same  as  other  moneyed  capital;  Scott  v.  Toledo,  36  Fed.  398, 
1  L.  B.  A.  696,  arguendo. 

State  tax  on  national  banks.    Note,  45  L.  B.  A.  764. 

Legislature  deaignatea  ^lode,  time  and  maker  of  asMsament,  and  time 
for  correction  of  errors. 

Approved  in  Wagner  v.  Leser,  239  U.  S.  216,  60  L.  Ed.  280,  36  Sup. 
Ct.  68,  Maryland  statutes  of  1906  and  1908,  imposing  special  tax  on 
property  for  specified  number  of  years  for  paving  streets,  are  valid; 
Ramish  v.  Hartwell,  126  Cal.  449,  58  Pac.  922,  holding  bond  act  making 
issuance  of  bond  conclusive  evidence  of  validity  of  lien  invalid;  Leser 
V.  Wagner,  120  Md.  679,  87  Atl.  1043,  holding  notice  provided  by  Spe- 
cial Paving  Tax  Act  of  1912  was  sufi&cient;  Castillo  v.  McConnico,  168 
U.  S.  682,  42  L.  Ed.  626,  18  Sup.  Ct.  233,  reaffirming  rule ;  Chamberlain 
V.  Walter,  60  Fed.  790,  holding  Federal  court  cannot  review  assessment 
because  tax  is  illegal;  Frederick  v.  Seattle,  13  Wash.  436,  43  Pae.  366, 
holding  city  may  make  reassessment  when  first  is  held  invalid;  Cooper 
V.  Freeman  Lumber  Co.,  61  Ark.  48,  32  S.  W.  496,  majority  holding  act 
invalid,  as  cutting  off  meritorious  defense. 

Necessity  of  verification  of  assessment-rpll  by  assessors.    Note,  11 
Ann.  Gas.  1121. 

Irregularities  in  assessment  may  be  remedied  \fy  legislature,  in  absenoe 
of  constitutional  restriction. 

Approved  in  Straus  v.  Foxworth,  231  U.  S.  170,  68  L.  Ed.  172,  34  Sap. 
Ct.  42,  laws  of  New  Mexico  of  1899,  providing  that  sales  for  taxes  made 
under  act  shall  not  be  invalidated  except  for  prior  pa3rment  of  taxes  or 
exemption  of  property  from  taxation,  are  valid;  Seattle  v.  Kelleher,  195 
U.  S.  359,  49  L.  Ed.  235,  25  Sup.  Ct.  44,  upholding  inclusion  in  reassess- 
ment for  cost  of  street  extension  charge  for  planking  not  authori2sed  by 
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ordinance  ordering  improvement;  Wallapai  Min.  etc.  Co.  v.  Territory, 
9  Ariz.  379,  84  Pac.  87,  laws  of  1903  onring  irregularity  of  laws  of  1901 
and  providing  procedure  for  collection  of  taxes  due  are  valid;  Chase  v. 
Trout,  146  Cal.  358,  80  Pac.  84,  construing  Street  Bond  Act  1893,  §  4, 
making  improvement  bonds  conclusive  evidence  of  regularity  of  proceed- 
ings recited;  People  v.  Purdy,  196  N.  Y.  ii79,  280,  282,  89  N.  E.  841,  842, 
843,  Laws  1909,  p.  119,  c.  74,  enacted  to  cure  invalidity  of  assessments  on 
bank  stock  from  1901  to  1907,  caused  by  want  of  notice  and  opportunity 
to  be  heard  are  valid,  except  last  sentence  of  section  1  legalizing  assess- 
ment without  opportunity  to  be  heard  as  to  existing  irregularities ;  State 
Finance  Co.  v.  Mather,  15  N.  D.  390,  11  Ann.  Oas.  1112, 109  N.  W.  352, 
failure  to  attach  assessor's  affidavit  to  assessment-roll  does  not  invalidate 
tax  sale  of  real  property;  Yazoo  etc.  R.  Co.  v.  Adams,  76  Miss.  545,  25 
South.  357,  holding  railroad  commissioner's  decision,  assessing  for  back 
taxes,  not  attackable  collaterally,  except  for  fraud ;  Terrel  v.  Wheeler,  123 
N.  Y.  80,  25  N.  E.  329,  holding  legislature  may  enact  laws  curing  de- 
fects in  taxes  where  jurisdiction  to  tax  existed. 

Distinguished  in  Ramish  v.  Hartwell,  126  Cal.  449,  58  Pac.  922,  hold- 
ing legislature  cannot  excuse  performance  of  jurisdictional  require- 
ments ;  Cromwell  v.  McLean,  123  N.  Y.  494,  25  N.  E.  936,  holding  legis- 
lature cannot  validate  sale  made  under  invalid  assessment. 

Right  to  sue  for  taxes  paid  on  erroneous  or  excessive  assessments 
without  resort  to  statutory  remedies.  Note,  16  L.  B.  A.  (N.  S.) 
686. 

«122  17.  S.  167-176,  30  L.  Ed.  1128,  7  Sup.  Ot.   1149,  BXTLIiABD  v.  DES 
MOIKES  ETC.  B.  B.  GO. 

Belinqnishment  of  govemmeot  claim  to  lands  on  Des  Moines  Blver 
did  not  terminate  reservation. 

Approved  in  United  States  v.  Midwest  Oil  Co.,  236  U.  S.  476,  477,  59 
L.  Ed.  682,  688,  35  Sup.  Ct.  309,  upholding  validity  of  executive  order 
withdrawing  oil  lands  from  private  acquisition  pending  legislation  by 
Congress ;  United  States  v.  Oregon  etc.  R.  R.  Co.,  176  U.  S.  49, 
44  L.  Ed.  867,  20  Sup.  Ct.  268,  upholding  power  of  Congress  to  forfeit 
lands,  where  road  not  definitely  located,  and  confer  same  upon  another 
railroad  company;  United  States  v.  Chicago,  M.  &  St.  P.  Ry.  Co.,  207 
Fed.  172,  act  of  1891  authorizing  President  to  reserve  public  lands  as 
forest  reservation  implies  authority  to  make  temporary  withdrawals 
from  sale  of  lands,  reservation  of  which  is  contemplated;  Alberger  v. 
Kingsbury,  6  Cal.  App.  99,  91  Pac.  676,  granting  mandamus  to  compel 
surveyor-general  to  receive  application  to  purchase  from  State  unsur- 
veyed  public  land  as  lieu  lands  for  school  lands;  O'Connor  v.  Gertgens, 
85  Minn.  490,  89  N.  W.  869,  to  effect,  executive  withdrawal  of  public 
lands  bars  lawful  settlement  thereon;  Whitehill  y.  Victoria  Land  & 
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Cattle  Co.,  18  N.  M.  531,  139  Pac.  187,  acceptance  by  Land  Department 
of  entry,  including  lands  reserved  from  entry,  is  void;  dissenting  opin- 
ion in  Hewitt  v.  Schultz,  180  U.  S.  159,  45  L.  Ed.  473,  21  Sup.  Ct.  316, 
court  sustaining  settler's  title  to  land  within  indemnity  limits  of  rail- 
road company;  United  States  v.  Des  Moines  etc.  Ry.  Co.,  142  U.  S.  528, 
635,  85  L.  Ed.  1103,  1106,  12  Sup.  Ct.  312,  314,  holding  defendant's  title 
good  as  grant  in  praesenti;  Hamblin  v.  Western  Land  Co.,  147  U.  S. 
536,  37  L.  Ed.  272,  13  Sup.  Ct.  356,  holding  reservation  of  land, 
as  within  railroad  grant,  withdraws  same  from  homestead  entry  even 
if  actually  without  grant;  Menotti  v.  Dillon,  167  U.  S.  721,  42  L.  Ed. 
339,  17  Sup.  Ct.  951,  construing  act  of  1866,  quieting  title  to  lands  in 
California;  Wisconsin  Cent.  R.  Co.  v.  Forsythe,  43  Fed.  886,  887,  and 
Northern  Pac.  R.  Co.  v.  Musser-Sauntry  Land  etc.  Co.,  68  Fed.  1000, 
1001,  16  C.  C.  A.  97,  holding  reservation  by  Land  Department  excepted 
lands  from  grant ;  Merrill  v.  Chicago  etc.  R.  Co.,  70  Fed.  466, 17  C.  C.  A. 
199,  holding  secretary's  order  revolving  order  of  restoration  closed 
lands  against  settlement;  United  States  v.  Missouri  etc.  Ry.  Co.,  141 
U.  S.  369,  36  L.  Ed.  769,  12  Sup.  Ct.  17,  and  Ard  v.  Brandon,  43  Kan. 
426,  23  Pac.  649,  arguendo. 

Distinguished  in  United  States  v.  Des  Moines  etc.  R.  Co.,  43  Fed.  6, 
holding  relinquishment  to  State  of  land  inures  to  State's  grantee;  dis- 
senting opinion  in  United  States  v.  Midwest  Oil  Co.,  236  U.  S.  497,  501, 
504,  59  L.  Ed.  690,  692,  693,  35  Sup.  Ct.  309,  majority  upholding  valid- 
ity of  executive  order  withdrawing  oil  lands  from  private  acquisition  of 
pending  legislation  by  Congress. 

122  U.  a  176-188,  30  L.  Ed.  1105,  7  Sup.  Ct.  1109,  SAXaEB  v.  NiaHTIK- 
aALE. 

Bight  to  plead  statute  Is  personal  privilege,  which  may  be  used  or  not. 
Approved  in  Hanchett  v.  Blair,  100  Fed.  825,  denying  foreign  corpo- 
ration's right  to  plead  statute  in  foreclosure  suit,  corporation  residing 
outside  State;  Tinsley  v.  Lombard,  46  Or.  11,  78  Pac.  895,  where  first 
mortgagee  sued  to  foreclose  and  joined  holder  of  second  mortgage  as 
party,  and  latter  filed  cross-complaint  to  foreclose  as  second  mortgagee, 
plaintiff  could  not  plead  limitations  as  to  second  mortgage;  Blair  v. 
Silver  Peak  Mines,  84  Fed.  740,  holding  nominal  defendant  in  foreclos- 
ure cannot  plead  statute;  Fish  v.  Farwell,  160  111.  242,  43  N.  E.  369,* 
holding  only  person  for  whose  benefit  statute  inures  may  plead  same; 
Hellman  v.  Klicne,  73  Iowa,  450,  6  Am.  St.  Rep.  694,  35  N.  W.  517, 
holding  debtor's  revival  of  barred  debt  binds  his  assignee;  Hartford  v. 
School  Dist.,  69  Vt.  149,  37  Atl.  253,  holding  school  district  may  insist 
on  deduction  of  barred  debt  in  settlement  with  town;  dissenting  opin- 
ion in  Colonial  etc.  Mtg.  Co.  v.  Northwest  Thresher  Co.,  14  N.  D.  175, 
116  Am.  St.  Rep.  642,  8  Ann.  Gas.  1160,  70  L.  B.  A.  814,  103  N.  W.  926, 
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majority  holding  action  to  foreclose  mortgage  may  be  barred,  though 
debt  is  not  outlawed. 

Supreme  Court  foUowB  Georgia  court's  decision  as  to  effect  to  l>e 
given  statute  of  limitations. 

Approved  in  dissenting  opinion  in  Bettman  v.  Cowley,  19  Wash.  222, 
40  L.  B.  A.  821,  53  Pac.  58,  majority  holding  act  reducing  duration  of 
judgment  liens  void  as  to  existing  judgments. 

Mortgagee  has  not  title  In  Georgia,  and  cannot  set  up  statute  to  annul 
foreclosure  of  prior  mortgage. 

Approved  in  Gault  v.  Equitable  Trust  Co.,  100  Ky.  583,  38  S.  W. 
1066,  following  rule;  Coe  v.  Finlayson,  41  Fla.  182,  26  South.  708,  deny- 
ing adverse  possessor  of  lands  right  to  plead  statute  as  bar  to  fore- 
closure suit ;  Horr  v.  Hemngton,  22  Okl.  596,  132  Am.  St.  Rep.  648,  20 
L.  B.  A.  (N.  S.)  47,  98  Pac.  445,  junior  mortgi^ee  has  no  claim  upon 
surplus  arising  from  sale  under  suit  to  foreclose  senior  mortgage,  to 
which  he  was  not  made  party. 

Distinguished  in  Cook  v.  Union  Trust  Co.,  106  Ky.  803,  45  L.  B.  A. 
214,  51  S.  W.  601,  holding  payments  on  note  secured  by  vendor's  lien 
extend  period  of  limitation  as  against  subsequent  purchaser  pf  land. 

Who  may  plead  the  statute  of  limitations.    Note,  104  Am.  St.  Bep. 
744,  764. 

Right  of  assignee  or  grantee  of  mortgagor  to  plead  statute  of  limi- 
tations.   Note,  1  Ann.  Oaa.  1008. 

122  0.  S.  189-197,  30  L.  Ed.  1114,  7  Sup.  Ot  1169,  TUTTUB  ▼.  DETBOIT 
ETC.  BY.  00. 

Oourts   cannot   prescribe  curves  company  sball  use  in  yards  ^vliere 
public  safety  not  involYed. 

Approved  in  Norfolk  etc.  Ry.  Co.  v.  Gillespie,  224  Fed.  323,  324,  139 
C.  C.  A.  652,  whether,  in  view  of  fact  that  outside  rail  of  curve  was 
insufficiently  elevated  and  there  was  no  g^ard  rail,  it  was  negligence 
for  railroad  to  require  engineers  to  make  schedule  time  on  curve,  was 
for  jury;  Chicago  etc.  Ry.  Co.  v.  Riley,  146  Fed.  140,  7  Ann.  Gas.  827, 
76  C.  C.  A.  107,  location  of  switch-stand  in  yards  does  not  involve  ques- 
tion for  jury  in  action  for  injuries  to  switchman  while  using  switch; 
Southern  Pac.  Co.  v.  Gloyd,,  138  Fed.  390,  70  C.  C.  A.  528,  railroad  main- 
taining open  culverts  for  thirty  years  without  mishaps  not  liable  for 
injury  to  brakeman  falling  through  culvert  while  cutting  train  in  night; 
King  V.  Morgan,  109  Fed.  448,  48  C.  C.  A.  507,  holding  mine  employee 
assumed  risk  Incident  to  the  use  of  bar  furnished  him  for  tempering 
dynamite;  McCormick  v.  Illinois  Cent.  R.  Co.,  100  Fed.  252,  holding  too 
speculative  and  remote  to  presume  use  of  wider  engines  for  nine  montha 
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unsafe  for  employees,  employee  injured  by  crane  near  track ;  Bethlehem 
Iron  Co.  V.  Weiss,  100  Fed.  50,  40  C.  C.  A.  270,  holding  contributory 
negligence  properly  submitted  wheelbarrowman  injured  by  engine  regu- 
larly crossing  path  of  labor  j  St.  Louis  etc.  R.  Co.  v.  Fithian,  106  Ark. 
501,  156  S.  W.  91,  in  action  against  railroad  by  brakeman,  evidence  was 
insufficient  to  show  negligence  in  construction  of  track;  Washington 
Asphalt  Block  etc.  Co.  v.  Mackey,  15  App.  D.  C.  425,  reversing  judgment 
for  plaintiff  in  action  for  death  for  erroneous  instructions  as  to  what 
plan  and  machinery  should  have  been  used  by  employer  with  view  to 
safety  of  employees;  Baltimore  etc.  R.  Co.  v.  McAsker,  44  Ind.  App. 
260,  88  N.  E.  952,  holding,  in  action  for  death  of  brakeman  killed  by  his 
head  coming  in  contact  with  post  of  overhead  bridge  while  leaning  out 
of  engine  cab,  that  construction  of  bridge  was  npt  negligent ;  Kilpatrick 
V.  Choctaw  etc.  R.  Co.,  3  Ind.  Ter.  640,  64  S.  W.  662,  affirming  directed 
verdict  for  defendant  in  action  for  death  of  employee  struck  by  train 
while  foot  was  caught  between  guard-rail  and  rail  of  main  track;  Dolge 
V.  Northern  Pac.  Ry.  Co.,  107  Minn.  245,  26  L.  R.  A.  (N.  S.)  600,  119 
N.  W.  1067,  holding  in  action  for  death  of  employee  that  railroad  was 
not  negligent  in  construction  of  split  switch;  Solts  v.  Southwestern 
Cotton  Oil  Co.,  28  Okl.  714, 115  Pac.  779,  holding  employer  was  not  negli- 
gent in  failing  to  keep  conveyer  covered  as  during  previous  season,  in 
action  for  injuries  by  employee  unloading  cottonnseed  from  box-car  into 
seed  conveyer;  Potomac  etc.  R.  Co.  v.  Chichester^  111  Va.  156,  68  S.  E. 
405,  holding,  in  action  for  death  of  brakeman  while  moving  freight-car 
by  gravity  on  Y,  that  Y  was  not  negligently  constructed,  though  curves 
were  so  sharp  that  locomotives  could  not  run  over  it;  Norfolk  etc.  R.  R. 
Co.  V.  Cromer,  101  Va.  671,  44  S.  E.  899,  holding  court  erred  in  instruct- 
ing defendant's  duty  could  only  be  met  by  derailing  switch  to  prevent 
cars  moving  from  siding  to  main  track;  Raines  v.  Great  Northern  Ry» 
Co.,  53  Wash.  573, 102  Pac.  432,  railroad  was  not  liable  for  injury  to  em- 
ployee struck  by  engine  passing -on  main  track  while  cleaning  engine  on 
side-track  six  feet  and  ten  inches  from  main  track;  Haring  v.  Great 
Northern  Ry.  Co.,  137  Wis.  373,  119  N.  W.  328,  holding,  in  action  for 
death  of  employee  crushed  between  freight  platform  and  car,  that  de- 
fendant was  not  negligent  in  constructing  platform;  dissenting  opinion 
in  Pennsylvania  R.  R.  Co.  v.  Jones,  123  Fed.  759,  59  C.  C.  A.  87,  court 
holding  absence  of  bumper  at  end  of  switch  upon  trestle  subjecting  em- 
ployees to  danger  not  assumed;  Twitchell  v.  Grand  Trunk  Ry.  Co.,  39 
Fed.  419,  420,  holding  question  of  proper  construction  of  siding  errone- 
ously given  to  jury;  Chicago  etc.  R.  R.  Co.  v.  Driscoll,  176  111.  335,  52 
N.  E.  923,  holding  only  proper  question  for  jury  is,  ''were  premises  rea- 
sonably safe";  Terre  Haute  etc.  R.  R.  Co.  v.  Becker,  146  Ind.  218,  4S 
N.  E.  101,  holding  finding  as  to  existence  of  dangerous  curves  immate- 
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rial;  Louisville  etc.  Ry.  Co.  y.  Bates,  146  Ind.  572,  45  N.  E.  Ill,  and 
Oglesby  v.  Missonri  Pac.  Ry.  Co.,  160  Mo.  217,  51  S.  W.  776,  both  hold- 
ing jury  cannot  be  allowed  to  set  np  standard  for  careful  inspection; 
Central  Trust  Co.  v.  East  Tennessee  etc.  Ry.  Co.,  69  Fed.  356,  ar^endo. 
Distinguished  in  €k)rdon  v.  Chicago  etc.  Ry.  Co.,  129  Iowa,  764,  106 
N.  W.  179,  in  action  for  injuries  to  brakeman  owing  to  negligence  of 
defendant  in  construction  of  road,  jury  may  consider  construction  of 
road,  though  question  involves  engineering;  Gibson  v.  Chicago  etc. 
R.  Co.,  117  Minn.  146,  Ann.  Oaa.  191S0,  1268,  88  L.  B.  A.  (N.  S.)  184, 
134  N.  W.  517,  allowing  recovery  to  conductor  struck  by  train  at  street 
crossing  while  foot  was  caught  between  planking  and  rail  of  track ;  Clay 
V,  Chicago  etc.  Ry.  Co.,  104  Minn.  5,  115  N.  W.  951,  allowing  recovery 
for  death  of  minor  struck  by  platform  five  to  nine  inches  from  side  of 
car  while  climbing  down  side  of  gondola  pursuant  to  orders  of  conduc- 
tor without  warning  of  danger;  Bates  v.  Chicago  etc.  Ry.  Co.,  140  Wis. 
239,  188  Am.  St.  Bep.  1069,  122  N.  W.  746,  allowing  recovery  in  action 
for  injuries  to  passenger  in  alleged  unsafe  baggage-room;  Union  Pac. 
Ry.  Co.  V.  OTBrien,  49  Fed.  547,  1  C.  C.  A.  354,  holding  safe  construc- 
tion of  culvert,  question  for  jury;  Oregon  Short  Ldne  etc.  Ry.  Co.  v. 
Tracy,  66  Fed.  933,  934,  14  C.  C.  A.  199,  holding  whether  or  not  plain- 
tiff assumed  risk  of  obscured  condition  of  track  for  jury;  Bryce  v. 
Chicago  etc.  Ry.  Co.,  103  Iowa,  667,  72  N.  W.  781,  where  track  so  curved 
as  to  bring  bridge  projection  near  car;  EUingson  v.  Chicago  etc.  R.  R. 
Co.,  60  Mo.  App.  687,  where  company's  failure  to  place  switch-lights 
caused  accident;  Bennett  v.  Northern  Pac.  R.  R.  Co.,  2  N.  D.  125,  18 
L.  Bh  a.  471,  49  N.  W.  411,  holding  unusual  shortness  of  distance 
between  draw-bars,  negligence  of  company. 

Person  entering  service  of  another  assumes  lUfks  incident  to  employ- 
ment. 

Approved  in  Butler  v.  Frazee,  211  U.  S.  468,  58  L.  Ed.  285,  29  Sup.  Ct. 
136,  employee  in  laundry  familiar  with  machinery  assumed  risk  and 
could  not  recover  for  injury  due  to  imperfection  in  machinery;  Welsh 
V.  Barber  Asphalt  Paving  Co.,  167  Fed.  470,  93  C.  C.  A.  101,  under  Ore- 
gon statute  requiring  employers  to  safeguard  machinery,  employer  can- 
not invoke  defense  of  assumption  of  risk  in  action  by  employee  for 
injuries  resulting  from  failure  to  comply  with  statute ;  Williams  v.  Choc- 
taw etc.  R.  Co.,  149  Fed.  106,  79  C.  C.  A.  146,  denying  recovery  to  fore- 
man of  switching  crew  injured  because  of  defect  in  foot  of  tender  which 
had  existed  and  been  used  for  some  time  by  plaintiff;  Bell  Telephone  Co. 
V.  Detharding,  148  Fed.  374,  78  C.  C.  A.  185,  ''trouble  finder"  cannot 
recover  of  telephone  company  for  injuries  caused  by  cross- wires  while 
at  work ;  American  Tin  Plate  Co.  v.  Smith,  143  Fed.  286,  74  C.  C.  A.  419, 
2in— 60 
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servant  climbing  up  post  without  ladder  to  drill  holes  in  beam  assumed 
risk;  Tower  Lumber  Co.  v.  Brandvold,  141  Fed.  922,  73  C.  C.  A.  153, 
where  lumber-man  injured  while  riding  on  timber  on  logging  train 
instead  of  on  flat-car  provided  for  men,  he  cannot  recover  where  his  car 
derailed  but  no  one  on  flat-car  injured  ;£Jincinnati  etc.  R.  Co.  v.  Robert- 
son, 139  Fed.  523,  71  C.  C.  A.  335,  engineer  using  engine  with  unpro- 
tected lubricating  tubes  assumes  risks  where  he  continues  work,  unless 
on  his  coi^laint  master  promised  to  repair ;.  Southern  R.  Co.  v.  Logan, 
138  Fed.  728,  71  C.  C.  A.  281,  railroad  not  liable  for  injuries  to  conduc- 
tor through  collision  while  backing  dining-car  in  yards  with  engine  in 
rear;  Riley  v.  Louisville  etc.  R.  Co.,  133  Fed.  907,  66  C.  C.  A.  698,  switch- 
man assumed  danger  incident  to  spring-rail  frogs  in  railroad-yards; 
Britton  v.  Central  Union  Tel.  Co.,  131  Fed.  847,  65  C.  C.  A.  598,  where 
only  inspection  of  telephone  poles  required  could  be  made  by  lineman 
before  climbing  pole,  lineman  so  employed  assumed  risk  incident  to 
climbing  after  such  examination  as  he  thinks  necessary;  St.  Louis  Cord- 
age Co.  V.  Miller,  126  Fed.  505,  612,  63  L.  R.  A.  551,  61  C.  C.  A.  477, 
holding  plaintiff,  a  young  woman,  not  entitled  to  recover,  hand  injured 
by  slipping  between  exposed  gears;  Volk  v.  B.  F.  Sturtevant  Co.,  104 
Fed.  277,  43  C.  C.  A.  527,  holding  elevator  employee  assumed  risk  of 
sweeping  bottom  of  elevator  shaft;  Garnett  v.  Phoenix  Bridge  Co.,  98 
Fed.  195,  holding  master  not  liable  for  injuries  due  to  breaking  of 
wrench ;  Slavens  v.  Northern  Pacific  R.  Co.,  97  Fed.  263,  38  C.  C.  A.  151, 
holding  company  not  liable  for  section-hand's  death  by  landslide  due  to 
defective  drainage  by  section  crew;  Kansas  City  Southern  Ry.  Co.  v. 
Henrie,  87  Ark.  458,  112  S.  W.  972,  in  action  for  death  of  conductor, 
where  safety  coupling  appliances  are  out  of  repair,  question  whether  he 
was  negligent  in  going  between  cars  to  couple  them  was  for  jury ;  Lynch 
V.  Saginaw  Valley  Traction  Co.,  153  Mich.  177,  21  .L,  R.  A.  (N.  S.)  774, 
116  N.  W.  984,  holding  lineman  of  street  railway  injured  by  falling  of 
trolley  pole  assumed  lisk;  Dunn  v.  Oregon  etc.  R.  R.  Co.,  28  Utah,  484, 
80  Pac.  313,  where  section  gang  loading  ties  on  car  erected  temporary 
platform  to  facilitate  loading,  servant  injured  on  platform  assumed 
risk ;  Southern  Pac.  Co.  v.  Seley,  152  U.  S.  153,  38  L.  Ed,  895,  14  Sup. 
Ct.  532,  Carpenter  v.  Mexican  Nat.  R.  Co.,  39  Fed.  317,  Townsend  v. 
Langles,  41  Fed.  920,  McPeck  v.  Central  Vermont  R.  Co.,  79  Fed.  594, 
595,  25  C.  C.  A.  110,  Cincinnati  etc.  Ry.  Co.  v.  Long,'  112  Ind.  177,  13 
N.  E.  665,  Dandie  v.  Southern  Pacific  R.  R.  Co.,  42  La.  Ann.  689,  7  South. 
793,  Murch  v.  Wilson,  168  Mass.  411,  47  N.  E.  112,  Missouri  Pac.  R.  Co.  V. 
Baxter,  42  Neb.  799,  60  N.  W.  1046,  and  Norfolk  &  W.  R.  R.  Co.  v.  Jack- 
son, 85  Va.  494,  8  S.  E.  372,  all  following  rule ;  Kohn  v.  McNulta,  147  U.  S. 
241,  37  L.  Ed.  152, 13  Sup.  Ct.  299,  and  Thomas  v.  Missouri  Pac.  Ry.  Co., 
109  Mo.  201, 18  S.  W.  984,  both  holding  employees  assume  risk  of  hand- 
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ling  cars  from 'other  railroads;  Davidson  v.  Southern  Pac.  Co.,  44  Fed. 
480,  Detroit  etc.  Oil  Co.  v.  Grable,  94  Fed.  77,  36  C.  C.  A.  94,  and  Texas 
etc.  R.  R.  Co.  V.  Taylor  (Tex.  Civ.  App.),  44  S.  W.  893,  all  holding  one 
continuing  in  employment,  with  knowledge  of  defect,  assumes  risk  there- 
from ;  Gowen  v.  Harley,  56  Fed.  982,  983,  6  C.  C.  A.  190,  holding  master 
not  obligated  to  furnish  skids  for  moving  box;  Southern  Pac.  Co.  v. 
Burke,  60  Fed.  715,  9  C.  C.  A.  229,  but  holding  question  of  negligence  in 
using  defective  coupling  for  jury ;  Southern  Pac.  Co.  v.  Johnson,  69  Fed. 
674,  16  C.  C.  A.  317,  where  engineer  went  out  on  running-board  to  fix 
stuck  valve;  Reed  v.  Stockmeyer,  74  Fed.  189,  20  C.  C.  A.  381,  where 
servant  undertook  more  dangerous  duty,  out  of  usual. scope  of  employ- 
ment; Kansas  etc.  Coal  Co.  v.  Reid,  85  Fed.  917,  29  C.  C.  A.  475,  holding 
servant  assumes  risk  of  choosing  most  hazardous  method;  Baker  v. 
Barber  Asphalt  Pav.  Co.,  92  Fed.  119,  and  McDonald  v.  Norfolk  etc. 
R.  Co.,  96  Va.  106,  27  S.  E.  821,  holding  employee  knowingly  and  unpro- 
testingly  using  defective  appliance  assumes  risk;  Pennsylvania  Co.  v. 
O'Shaughnessy,  122  Ind.  593,  23  N.  E.  677,  holding  one  acting  under 
orders  assumes  risk  from  contributory  negligence;  Coombs  v.  Fitchburg 
R.  R.  Co.,  156  Mass.  202,  30  N.  E.  1141,  where  brakeman  was  hurt  while 
making  flying-switch;  Thain  v.  Old  Colony  R.  R.  Co.,  161  Mass.  354,  37 
N.  E.  310,  where  engineer  was  injured  by  projecting  temporary  bridge, 
support;  Goodes  v.  Boston  etc.  R.  R.  Co.,  162  Mass.  289,  38  N.  E.  501, 
holding  brakeman  risked  danger  from  proximity  of  switch  to  track; 
Content  v.  New  York  etc.  Ry.  Co.,  165  Mass.  270,  43  N.  E.  95,  where 
brakeman  was  injured  by  passing  car  of  extra  width;  Ragon  v.  Toledo 
etc.  Ry.  Co.,  97  Mich.  275,  37  Am.  St.  Bep.  844,  56  N.  W.  615,  where 
brakeman  slipped  on  unfilled  place  in  track ;  Lutz  v.  Atlantic  etc.  R.  Co., 
6  N.  M.  518,  16  L.  B.  A.  830,  30  Pac.  919,  holding  employer  not  liable 
for  negligence  of  coservants  toward  each  other;  Darracott  v.  Chesa- 
peake etc.  R.  R.  Co.,  83  Va.  295,  5  Am.  St.  Bep.  271  (see  2  S.  E.  615), 
holding  railroad  not  liable  where  brakeman  attempted  to  make  danger- 
ous coupling,  contrary  to  rules;  Knight  v.  Cooper,  36  W.  Va.  234,  14 
S.  E.  1000,  holding  employee  assumes  jisks,  whether  employment  be 
dangerous  or  not;  Seldomridge  v.  Chesapeake  etc.  Ry.  Co.,  46  W.  Va. 
574,  33  S.  E.  295,  holding  employee  accepts  appliances  of  work  as  they 
are;  dissenting  opinion  in  The  Tresco,  134  Fed.  823,  67  C.  C.  A.  466, 
majority  holding  ship  liable  to  stevedore  injured  by  pulling  out  of 
splicing  in  hoisting  cable  where  only  visual  inspection  of  cable  made. 

Distinguished  in  Texas  &  P.  R.  Co.  v.  Swearingen,  122  Fed.  197,  200, 
59  C.  C.  A.  31,  holding  switchman  not  chargeable,  as  matter  of  law,  with 
knowledge  of  dangerous  proximity  of  structure  to  track;  McGill  v. 
Southern  Pac.  Co.,  4  Ariz.  123,  124,  33  Pac.  822,  section  foreman  is  not 
fellow-servant  of  conductor  of  train  on  which  he  is  carried  to  work; 
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Rillston  V.  Mather,  44  Fed.  745,  holding  master  failing  to  warn  servant 
of  latent  dangers,  liable;  Pittsburgh  etc.  Ry.  Co.  v.  Thompson,  82  Fed. 
724,  27  C.  C.  A.  333,  where  charge  ignored  unusual  and  peculiar  position 
of  brake;  Toledo  etc.  Ry.  Co.  v.  Frick,  14  Ohio  C.  C.  459,  461,  holding 
company  negligent  in  not  filling  spaces  between  ties,  resulting  in  acci- 
dent to  brakemen ;  Davis  v.  Forbes,  171  Mass.  555,  51  N.  E.  21,  majority 
,  upholding  colt-trainer  risked  defective  strap. 

Brakeman  held  to  have  assumed  risks  of  employment,  and  guilty  of 
contributory  negligence. 

Approved  in  Central  Vermont  Ry.  Co.  v.  Bethune,  206  Fed,  873,  875, 
124  C.  C.  A.  528,  holding  section  of  Employers'  Liability  Act  abrogating 
doctrine  of  assumption  of  risk  was  limited  to  cases  in  which  injury  re- 
sulted from  violation  of  statute,  and  doctrine  was  applicable  in  action 
for  death  of  employee  in  interstate  commerce  resulting  from  negligence 
of  railroad  in  constructing  tracks  too  close  together;  Kenney  v.  Med- 
daugh,  118  Fed.  212,  55  C.  C.  A.  115,  holding  fireman  assumed  risk  of 
proximity  of  mail  crane  to  track;  Hodges  v.  Kimball,  104  Fed.  753,  44 
C.  C.  A.  193,  holding  brakeman  assumed  risk  of  coupling  cars  of  differ- 
ent construction;  Street  v.  Norfolk  etc.  R.  R.  Co.,  101  Va.  750,  45  S.  E. 
285,  holding  employee  pinching  cars  from  position  ^tride  rail,  instead 
of  from  side,  guilty  of  contributory  negligence,  employee  injured  by  cars 
from  behind ;  Southern  Pac.  Co,  v.  Leley,  152  U,  S.  155,  88  L.  Ed.  896, 
14  Sup.  Ct.  533,  holding  brakeman  risks  danger  from  use  of  unblocked 
frogs;  Pennsylvania  Co.  v.  Finney,  145  Ind.  560,  where  brakeman  de- 
scending car  was  struck  by  water-tank;  Chicago  etc.  R.  Co.  v.  Curtis, 
51  Neb.  462,  66  Am.  St.  Rep.  470,  71  N.  W.  48,  where  difference  of  new- 
style  couplings  from  old  was  apparent ;  Bancroft  v.  Boston  etc.  R.  R.  Co., 
67  N.  H.  468,  30  Atl.  410,  holding  brakeman  assumed  risks  from  cross- 
ings; Norfolk  etc.  R.  R.  Co.  v,  McDonald,  88  Va.  355, 13  S.  E.  707,  and 
McDonald  v.  Norfolk  etc,  R.  Co.,  95  Va.  105,  27  S.  E.  821,  where  brake- 
man  knowingly  used  mismated  couplers;  dissenting  opinion  in  Potter 
V,  Detroit  etc.  R.  R.  Co.,  122  Mich.  197,  81  N.  W.  86,  court  denying 
brakeman,  as  matter  of  law,  assumed  risk  of  injury  from  telegraph  pole 
near  track. 

Distinguished  in  Memphis  &  Newport  Packet  Co.  v.  Hill,  122  Fed.  247, 
58  C.  C.  A.  610,  holding  owner  liable  for  assault  upon  deck-hand  by 
another  deck-hand,  temporarily  acting  as  captain  of  watch;  Louisville 
etc.  R.  R.  Co.  V.  Miller,  104  Fed.  126,  43  C.  C.  A.  436,  refusing  to  deter- 
mine as  matter  of  law  plaintiff,  a  green  man,  assumed  risk  of  coupling 
without  instructions  thereto ;  Brady  v.  Florence  etc.  R.  Co.,  44  Colo.  288, 
98  Pac.  323,  reversing  directed  verdict  for  defendant  in  action  for  death 
of  employee  killed  while  uncoupling  cars. 
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Contributory  negligence  of  servant  in  failing  to  choose  safer  of  two 
ways  to  coaple  cars.    Note,  15  Ann.  Oas.  996. 

Knowledge  as  element  of  employer's  liability.    Note,  41  L.  B.  A.  79. 

Volenti  non  fit  injuria  as  defense  to  actions  by  injured  servants. 
Note,  47  L.  B.  A.  184. 

Contributory  negligence  in  entering  or  remaining  in  employment. 
Note,  49  L.  B.  A.  50. 

Liability  of  manufacturer  to  servant  with  respect  to  automobile 
testing  track.    Note,  49  L.  B.  A.  (N.  8.)  884. 

122  V.  S.  197-210,  SO  If.  Ed.  1182,  7  Sup.  Ot.  1182,  UNITED  STATES  v. 
AUFFMOBDT. 

Wliere  goods  are  owned  by  manufacturer  invoice  need  only  state  fair 
market  value  where  made. 

Approved  in  Monnet  v.  Merz,  127  N.  Y.  156,  27  N.  E.  828,  holding 
pendency  of  principal  case  no  defense  to  consignor's  action  against 
importer. 

Forfeiture  provialon  in  section  2864,  Bevlaed  Statutes,  is  sopeiseded 
hy  section  12,  Act  June  22,  1874. 

Approved  in  In  re  Carter,  97  Fed.  498,  holding  court-martial 's  juris- 
diction to  try  particular  offense  conferred  by  article  mentioning  offense ; 
United  States  v.  De  Goer,  38  Fed.  83,  holding  no  forfeiture  until  gov- 
ernment elects  that  remedy  instead  of  value  of  goods;  United  States  v. 
Kuentsler,  74  Fed.  220,  holding  special  supersedes  general  statute, 
punishing  crimes  against  pension  laws;  Royston  v.  Miller,  76  Fed.  54, 
denying  vested  right  to  contribution  from  co-owner  of  mine. 

Legislative  power  to  enact  or  amend  code  or  compilation  of  laws,  by 
single  statute.    Note,  55  L.  B.  A.  846,  851. 

122  XT.  S.  211-214,  30  Is.  Ed.  1149,  7  Sup.  Ot  1169,  BEKZIOEB  ▼.  BOBEBT- 
SON. 

Eosaries  composed  mainly  of  beads,  with  silver  and  otlier  metals,  are 
dutiable  as  beads. 

Approved  in  Wolff  v.  United  States,  71  Fed.  293, 18  C.  C.  A.  41,  hold- 
ing Soutache  gilt  braid  dutiable,  under  act  of  1890,  as  manufactured 
article,  partly  of  metal. 

Distinguished  in  Aloe  v.  Churchill,  44  Fed.  52,  holding  opera-glasses 
dutiable,  under  act  of  1883,  as  articles  partly  of  metal. 

122  0.  8.  214-220,  30  L.  Ed.  1205,  7  Sup.  Ot.  1166,  WISNEB  ▼.  BBOWN. 

Assignee's  purchaser  acquires  only  grantor's  rights,  and  is  bound  by 
same  statutory  limitatlona. 
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Approved  in  Thomas  v.  Gavin,  15  N.  M.  666,  110  Pac.  843,  affirming 
judgment  for  actual  damages  instead  of  stipulated  sum  for  breach  of 
contract  to  abstain  from  engaging  in  lumber  business  for  certain  time, 
and  enjoining  defendant  from  further  violations  of  agreement;  Greene 
V.  Taylor,  132  U.  S.  442,  83  L.  Ed.  419,  10  Sup.  Ct.  146,  action  by  plain- 
tiff, under  title  derived  from  assignee,  to  redeem  from  sale  under  trust 
deed ;  Kenyon  v.  Wrisley,  147  Mass.  478,  1  L.  R.  A.  350,  18  N.  E.  228, 
action  by  bankrupt  on  note;  Rock  v.  Dennett,  155  Mass.  501,  30  N.  E. 
171,  holding  writ  of  entry  to  recover  land  conveyed  by  assignee,  two 
years  after  assignee  has  been  disseized,  barred;  Lewis  v.  Prendergast, 
45  Minn.  535,  48  N.  W.  440,  holding  limitation  applies  equally  to  as- 
signee's grantee;  Sessions  v.  Romadka,  145  U.  S.  51,  86  L.  Ed.  618,  12 
Sup.  Ct.  805,  arguendo. 

Distinguished  in  Bowen  v.  Delaware  etc.  R.  R.  Co.,  153  N.  Y.  481,  60 
Am.  St.  Bep.  669,  47  N.  E.  909,  holding  limitation  inapplicable  to  action 
by  assignee  for  ^recovery  of  bankrupt 's  land  from  trespasser. 

Miscellaneous.  Cited  in  Lockhart  v.  Wills,  9  N.  M.  359,  54  Pac.  341, 
holding  assigning  wrong  reason  for  act  by  trial  court  not  error  where 
act  is  right ;  dissenting  opinion  in  Cahill  y.  Chicago  etc.  Ry.  Co.,  74  Fed. 
296,  20  C.  C.  A.  184,  arguendo. 

122  V.  S.  220-281,  30  Is.  Ed.  1225,  7  Sup.  Ot.  1351,  SIMONTON  ▼.  SIBLEY. 
Decree  settling  accounts  of  partaexshlp  lield  proper  and  affirmed. 

Not  cited. 

122  V,  S.  231-241,  30  L.  Ed.  1156,  7  Sup.  Cft.  1229,  SHEPHERD  ▼.  THOMP- 
SON. 

Statute  of  limitations  is  statute  of  repose,  and  does  not  rest  upon  pre- 
sumption alone. 

Approved  in  Glover  v.  Patten,  165  U.  S.  405,  41  L.  Ed.  767,  17  Sup. 
Ct.  415,  holding  Maryland  statute  of  limitations  in  force  in  District  of 
Columbia;  Bullion  &  Exchange  Bank  y.  Hegler,  93  Fed.  894,  reaffirming 
rule. 

Original  debt  is  sufficient  consideration  for  new  promise,  made  at  any 
time. 

Approved  in  Tridell  v.  Munhall,  124  Fed.  805,  holding  promise  to  pay 
out  of  money  received  from  estate  conditional,  not  warranting  recovery, 
without  proof  of  money  received;  Kuhn  v.  Mount,  13  Utah,  115.  44 
Pac.  1038,  holding  written  promise  to  pay  upon  contingency,  sufficient 
upon  proof  of  happening  of  contingency;  Rowe  v.  Marchant,  86  Va.  182, 
9  S.  E.  997,  holding  acknowledgment  of  destruction  of  outlawed  bonds, 
with  statement  of  amouutj  new  promise  to  pay. 
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Distingaished  in  Reymond  v.  Newcomb,  10  N.  M.  175,  61  Pac.  206, 
holding  "I  will  sell  cattle  at  first  chance  .  .  .  and  pay  off  that  mort- 
gage/' sufficient  to  remove  bar  of  statute  of  limitations. 

Moral  obligation  as  consideration  to  uphold  an  express  promise. 
Note,  39  Am.  St.  Bep.  740. 

Giving  check,  bill,  note,  etc.,  as  part  payment  or  collateral  security, 
as  starting  statute  of  limitations  running  anew.  Note,  15  Ann. 
Oaji.  382. 

To  revive  deM,  there  must  be  express  promise  or  express  acknowledg- 
ment implying  promise. 

Approved  in  In  re  Girvin,  160  Fed.  204,  where  several  demand  loans 
were  made  by  wife  to  firm  of  which  husband  was  member,  limitations 
ran  from  date  of  each  loan,  and  payment  of  one  thousand  dollars  by 
husband  without  request  from  wife  or  agreement  as  to  what  loans  it 
should  be  applied  to  pay  was  not  recognition  of  outlawed  claims  nor 
promise  to  pay  them ;  In  re  McGuire,  132  Fed.  394,  writing  stating  that 
on  specified  dates  there  was  due  party  certain  sum  does  not  remove  bar 
of  limitations;  Morris  v.  Carr,  77  Ark.  232,  91  S.  W.  189,  where 
in  answer  to  letter  referring  to  note  defendant  stated  he  would  retain 
money  another  year  and  later  directed  plaintiff  to  send  note  to  bank  to 
receive  part  payment,  there  was  acknowledgment  of  debt;  Outwaters  v. 
Brownlee,  22  Cal.  App.  539,  135  Pac.  301,  writing  stating  that  maker 
had  on  deposit  one  thousand  six  hundred  dollars,  which,  at  his  death,  he 
wished  to  be  paid  to  plaintiff  to  pay  his  debts  and  funeral  expenses,  and 
retain  balance,  for  kindness  shown  him  during  lifetime  was  insufficient 
as  promise  to  pay  debt  because  no  certain  amount  was  designated ;  Presi- 
dent &  Board  of  Trustees  of  California  College  v.  Stephens,  11  Cal.  App. 
527,  105  Pac.  616,  written  statement  by  debtor  to  assessor  that  certain 
realty  was  subject  to  mortgage  debt  did  not  remove  bar  of  limitations 
to  action  to  foreclose  mortgage,  where  mortgagee  had  no  knowledge  of 
statement ;  Hornblower  v.  George  Washington  University,  31  App.  D.  C. 
73,  letter  by  debtor  corporation  to  creditor  stating  that  disputed  claim 
had  been  referred  to  officer  for  adjustment  is  not  sufficient  to  remove 
bar  of  statute  of  limitations;  Cunkle  v.  Heald,  6  Mackey  (D.  C),  491, 
acknowledgment  of  debt  barred  by  limitations  casually  made  by  debtor 
to  third  person,  not  communicated  nor  intended  to  be  communicated  to 
creditor,  is  not  sufficient  to  revive  debt;  Flannery  v.  Maine  Red  Granite 
Co.,  3  App.  D.  C.  399,  400,  statement  of  one  partner  to  agent  of  holder 
of  promissory  notes  that  he  would  pay  them  removed  bar  of  statute; 
Ruppert  V.  Beavans,  2  App.  D.  C.  302,  where  debtor  said  to  agent  of 
creditor  that  he  owed  amount  of  note,  bar  of  statute  was  removed ;  Klcis 
V.  McGrath,  127  Iowa,  462,  109  Am.  St.  Bep.  396,  69  L.  B.  A.  260,  103 


322  U.  S.  241-255        NOTES  ON  U.  S.  REPORTS.  1048 

N.  W.  372,  execution  of  note  shown  by  parol  to  be  for  unpaid  interest 
on  prior  note  does  not  revive  action  on  prior  note;  Cleland  v.  Hostetter, 
13  N.  M.  57,  58,  79  Pac.  806,  letters  written  by  debtor  to  attorney  for 
creditor  saying,  ''Will  pay  as  soon  as  I  can,''  and  offering  one  hundred 
dollars  as  compromise,  and  adding,  ''It's  that  or  wait  until  I  get  it,"  is 
sufficient  admission  of  debt  to  revive  cause  of  action;  Bullion  &  Ex- 
change Bank  v.  Hegler,  93  Fed.  895,  and  Boulder  Nat.  Bank  v.  Rowland, 
1  Colo.  App.  470,  29  Pac.  465,  holding  mere  acknowledgment  of  debt 
insufficient;  School  Dist.  v.  Cromer,  52  Ark.  456,  6  L.  R.  A.  611, 12  S.  W. 
879,  holding  written  qualified  acknowledgment  of  debt  insufficient; 
Johnston  v.  Hussey,  89  Me.  495,  36  Atl.  994,  holding  acknowledgment 
of  moral  obligation  insufficient,  without  express  promise  to  pay;  Wiley 
V.  Brown,  18  R.  I.  617,  30  Atl.  465,  holding  qualified  promise  does  not 
defeat  statute,  unless  there  has  been  breach  thereof  as  qualified. 

122  U.  S.  241-255,  30  Ii.  Ed.  1219,  7  Sup.  Ct.  1200,  DBEXEIi  v.  BERNEY. 
Equity  will  not  assert  Jurisdiction  to  enforce  estoppel  available  at  law. 
Approved  in  Wright  v.  Barnard,  233  Fed.  331,  refusing  to  transfer 
suit  from  equity  side  because  complainant  seeks  one  item  of  relief  which 
could  be  granted  by  court  of  law,  where  complaint  as  whole  states 
cause  of  action  in  equity;  Weber  v.  Hertzell,  230  Fed.  967,  holding 
equitable  estoppel  is  no  ground  for  enjoining  action  of  ejectment^  Platte 
Valley  Cattle  Co.  v.  Bosserman-Gates  Live  Stock  &  Loan  Co.,  202  Fed. 
967,  45  L.  R.  A.  (N.  S.)  1137,  121  C.  C.  A.  102,  person  in  possession  of 
personal  property  and  having  right  to  possession  by  subrogation  to 
rights  of  superior  lienor,  may  prove  facts  establishing  subrogation  in 
action  at  law  in  Federal  court;  E.  E.  Taenzer  &  Co.  v.  Chicago  R.  I.  & 
P.  R.  Co.,  170  Fed.  247,  95  C.  C.  A.  436,  fact  that  liability  of  lessee, 
not  party  to  contract,  is  based  on  estoppel  in  pais  because  of  its  adop- 
tion and  acceptance  of  benefits  of  contract,  does  not  require  other  party 
to  resort  to  equity  to  recover  for  breach  of  contract;  Warmath  v. 
O'Daniel,  159  Fed.  89,  16  L.  R.  A.  (N.  S.)  414,  86  C.  C.  A,  277,  suit  by 
trustee  of  bankrupt  to  recover  money  judgment  for  value  of  household 
furniture  fraudulently  transferred  was  not  maintainable  in  equity  over 
defendant's  objection  taken  in  limine;  Miller  v.  Steele,  153  Fed.  719, 
82  C.  C.  A,  572,  action  in  Federal  court  against  legatee  in  his  lifetime, 
in  which  money  judgment  without  discovery  or  accounting  was  asked, 
was  properly  brought  at  law;  Anglo-American  Land  etc.  Co.  v.  Lom- 
bard, 132  Fed.  733,  68  C.  C.  A.  89,  estoppel  by  matter  in  pais  is  avail- 
able as  defense  in  action  at  law;  Wefel  v.  Stillman,  151  Ala.  265,  44 
South.  209,  in  action  to  recover  share  of  commissions  for  sale  of  land, 
defendant  alleging  that  plaintiff  renounced  contract  to  share  commis- 
sions, forcing  him  to  sue  owner,  and  that  plaintiff  was  estopped  to 
claim  share^  was  entitled  to  have  sufficiency  of  plea  tested  on  demurrer; 
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Lansborgh  v.  District  of  Columbia,  8  App.  D.  C.  18,  letter  of  property 
owner  to  commissioners  authorizing  them  to  proceed  with  street  widen- 
ing is  sufficient  dedication,  and  when  acted  upon  estops  owner  from 
recovering  possession  of  land;  Craighill  v.  Van  Riswick,  8  App.  D.  C. 
209,  enjoining  assessment  of  tax  for  establishing  Rock  Creek  Park, 
where  act  makes  such  assessment  lien  upon  land  and  it  would  operate 
to  cast  cloud  on  title  of  property  assessed;  Woolsey  v.  Woolsey,  72 
N.  J.  Eq.  902,  67  Atl.  1048,  holding  decree  of  orphans'  court  upon  ac- 
counting is  conclusive  upon  executor  as  to  allowances  claimed  by  him, 
and  afi&rming  dismissal  of  bill  to  enjoin  enforcement  of  decree;  Breslin 
V.  Fries-Breslin  Co.,  70  N.  J.  L.  284,  66  L.  B.  A.  595,  58  Atl.  317,  deter- 
mining estoppel  of  corporation  and  stockholders  by  acts  of  latter  re- 
specting former's  internal  affairs;  Merck  v.  Merck,  95  S.  C.  338,  78 
S.  E.  1031,  in  action  by  heirs  to  recover  possession  of  land,  defense  that 
heirs  were  estopped  to  deny  delivery  of  deed  made  by  ancestor  and  left 
where  grantee  could  take  it,  inducing  defendant  to  accept  him  as  real 
owner  of  land,  is  estoppel  in  pais  and  need  not  be  specially  pleaded; 
Southern  Ry.  Co.  v.  Howell,  89  S.  C.  394,  AniL  Oas.  1913A,  1070,  71 
S.  E.  973,  defense  of  estoppel  in  pais  interposed  in  suit  to  enjoin  main- 
tenance of  fence  as  continuing  trespass  is  legal  defense,  and  where 
facts  creating  estoppel  are  disputed,  issue  is  for  jury;  Sullivan  v. 
Moore,  84  S.  C.  429,  65  S.  E.  108,  plaintiff  conveying  life  estate  and  see- 
ing remote  grantee  making  improvements  to  amount  of  one  hundred 
and  fifty  dollars  was  not  estopped  on  termination  of  life  estate  from 
claiming  reversion ;  Rich  v.  Braxton,  158  U.  S.  406,  89  L.  Ed.  1032,  15 
Sup.  Ct.  1017,  holding  want  of  adequate  legal  remedy  justifies  resort 
to  equity ;  Cornwall  v.  Davis,  38  Fed.  882,  883,  4  L.  B.  A.  566,  566,  re- 
affirming rule;  Cleveland  v.  Cleveland  etc.  Ry.  Co.,  93  Fed.  123,  hold- 
ing defense  of  -estoppel  available  in  ejectment;  Pitman  v.  Sixteen-to- 
One  Min.  Co.,  78  Mo.  App.  441,  holding  defense  of  estoppel  will  not 
defeat  jurisdiction  of  justice  of  peace. 

Distinguished  in  Wehrman  v.  Conklin,  155  U.  S.  327,  89  L.  Ed.  174, 
15  Sup.  Ct.  134,  when  equity  afforded  more  complete  relief,  in  proceed- 
ings to  recover  land. 

Injunction  will  restrain  plaintiff  in  law  from  setting  np  facta  against 
which  defendant  has  equitable  estoppel. 

Approved  in  Twin  City  Power  Co.  v.  Barrett,  126  Fed.  306,  61  C.  C.  A. 
288,  entertaining  bill  to  appoint  receiver  of  insolvent  corporation  to 
complete  purchases  under  options  transferred  to  it  and  about  to  expire ; 
Jones  V.  Mutual  Fidelity  Co.,  123  Fed.  520,  entertaining  jurisdiction 
under  Delaware  statute  of  bill  by  unsecured  creditors,  claims  unreduced 
to  judgment,  to  appoint  receiver  of  insolvent  corporation's  assets; 
Sullivan  Timber  Co.  v.  Mobile,  110  Fed.  198,  enjoining  ejectment  to 
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recover  shore  and  submerged  lands,  proceedings  threatening  destruc- 
tion to  riparian  owner's  equitable  rights;  Roland  Park  Co.  v.  Hull,  92 
Md.  310,  48  Atl.  367,  refusing  to  enjoin  prosecution  for  maintaining 
nuisance,  on  ground  plaintiff  estopped,  having  sold  defendant  land  with 
knowledge  of  intended  use;  Davis  v.  Wakelee,  156  U.  S.  686,  89  L.  Ed. 
583, 15  Sup.  Ct.  557,  upholding  resort  to  equity  where  existence  of  legal 
remedy  was  uncertain;  Drexel  v.  Berney,  35  Fed.  806,  where  estoppel 
was  not  good  defense  in  law  action  against  executrix. 

Miscellaneous.  Cited  in  Scripps  v.  Wayne  Probate  Judge,  131  Mich. 
270, 100  Ain.  St.  Rep.  614,  90  N.  W.  1063,  as  to  binding  effect  of  probate 
of  will  in  another  State  on  probate  court  of  testator's  domicile. 

122  U.   S.    256-267,   30  Ii.   Ed.   1176,   7   Sup^  Ot.    1177,   IBVIKE   ▼.   THE 


Salvage  service,  involving  no  risk,  expense  or  heroism,  is  of  lowest 
grade. 

Approved  in  The  Lucia,  222  Fed.  1017,  service  by  tug  releasing  ship 
from  sand-bar  in  calm  weather  was  salvage  of  low  order,  entitling  it 
to  salvage  award  of  four  thousand  dollars,  one-fourth  to  crew. 

Amount  of  recovery  of  salvage.    Note,  24  E.  R.  0.  573. 

Salvage  allowance  will  not  be  distcirbedy  unless  nnwamuoted  by  roles 
of  law  applicable. 

Approved  in  The  Excelsior,  123  U.  S.  51,  81  L.  Ed.  79,  8  Sup.  Ct.  38, 
.    refusing  to  review  Circuit  Court's  allowance  of  salvage. 

Review  of  salvage  award.    Note,  20  Ann.  Gas.  564, 

On  appeal  from  District  to  Circuit  Court,  former's  decree  is  vacated, 
and  ca«e  tried  de  novo. 

Approved  in  Reid  v.  Fargo,  241  U.  S.  548,  60  L.  Ed.  1160,  36  Sup.  Ct. 
712,  holding  appeal  from  District  Court  to  Circuit  Court  of  Appeals  in 
suit  in  personam  in  admiralty  against  express  company,  carrier  and 
stevedores  for  damages  to  automobile  by  one  party  opens  case  for  trial 
de  novo ;  Munson  S.  S.  Line  v.  Miramar  S.  S.  Co.,  167  Fed.  960,  965,  93 
C.  C.  A.  360,  appeal  in  admiralty  opens  whole  case  for  new  trial,  and 
fact  that  one  party  does  not  appeal  does  not  preclude  court  from  direct- 
ing entry  of  decree  more  favorable  to  him;  The  Western  States,  159 
Fed.  360,  86  C.  C.  A.  354,  affirming  decree  in  admiralty  in  favor  of 
libelant  for  five  thousand  dollars,  instead  of  directing  District  Court 
to  enter  decree  in  accordance  with  views  of  Court  of  Appeals;  The  San 
Rafael,  141  Fed.  275,  72  C.  C.  A.  388,  where  libelants  appealed  from  ad- 
miralty decree,  cause  tried  de  novo  in  appellate  court  though  claimant 
did  not  appeal;  Chicago  Ins.  Co.  v.  Graham  etc.  Transp.  Co.,  108  Fed. 
273,  47  C.  C.  A.  320,  holding  assignment  of  errors  necessary  in  ad- 
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miralty  cause  on  appeal  from  District  to  Circuit  Court  of  Appeals; 
Gilchrist  v.  Chicago  Ins.  Co.,  104  Fed.  571,  44  C.  C.  A.  43,  holding  under 
section  11,  Act  of  March  3,  1891,  appeal  to  Circuit  Court  of  Appeals 
regulated  hy  same  rules  regulating  appeals  formerly  taken  to  Circuit 
Court;  The  Steamship  Haverton,  137  U.  S.  146,  84  L.  Ed.  603,  11  Sup. 
Ct.  36,  denying  appellate  jurisdiction,  where  Circuit  Court  had  awarded 
half  valuation  found  by  District  Court ;  The  Philadelphian,  60  Fed.  425, 
9  C.  C.  A.  54,  refusing  amendments,  in  matters  of  substance,  on  appeals 
in  instance  causes  to  Circuit  Court  of  Appeals;  Nelson  v.  White,  83 
Fed.  217,  32  C.  C.  A.  166,  holding  transcript,  on  appeal  to  Circuit  Court 
of  Appeals,  must  contain  all  testimony;  Fradley  v.  Hyland,  37  Fed.  49, 
2  L.  R.  A.  749,  arguendo. 

Distinguished  in  Henderson  v.  Kanawha  Dock  Co.,  185  Fed.  783,  107 
C.  C.  A.  651,  ruling  of  Court  of  Admiralty  disallowing  claim  filed 
against  proceeds  of  vessel  sold  in  suit  between  other  parties  involves 
separate  issue,  and  is  not  renewable  except  on  appeal  by  claimant; 
Prescott  V.  Brooks,  11  N.  D.  100,  90  N.  W.  132,  holding  section  5630, 
Rev.  Codes  1899,  new  trial  not  permitted  upon  appeal  from  part  of 
judgment;  Levy  v.  The  Thomas  Melville,  37  Fed.  272,  holding  district 
judge  should  be  followed,  in  absence  of  preponderance  of  .  testimony ; 
Shaw  V.  Folsom,  40  Fed.  512,  holding  Circuit  Court,  on  appeal,  will  not 
award  increased  damages  to  appellee;  Pioneer  Fuel  Co.  v.  McBrier,  84 
Fed.  500,  28  C.  C.  A.  466,  qfiaere,  whether  rule  applies  on  appeal  from 
Circuit  Court  to  Circuit  Court  of  Appeals. 

122  XT.  S.  267-283,  SO  L.  Ed.  1210,  7  8np.  Ct.  1206,  POBTEB  v.  PITTS- 
BXTBGH  ETC.  STEEL  OO. 

Ezecutlon  sale  exhausts  Judgment  lien,  and  it  is  not  restored  by  re- 
demption under  subsequent  mortgage. 

Approved  in  Hervey  v.  Krost,  116  Ind.  276,  19  N.  E.  129,  and  Ander- 
son V.  Anderson,  129  Ind.  575,  28  Am.  St.  Rep.  212,  29  N.  E.  36,  both 
holding  mortgagee  buying  in  at  foreclosure,  cannot,  after  redemption  by 
junior  mortgagee,  resell  to  enforce  balance  due;  General  Elec.  Co.  v. 
Transit  Equipment  Co.,  57  N.  J.  Eq.  476,  42  Atl.  107,  arguendo. 

Distinguished  in  Flanders  v.  Aumack,  32  Or.  25,  27,  67  Am.  St.  Rep. 
507,  508,  51  Pac.  449,  holding  redemption  from  execution  sale  by 
grantee  of  judgment  debtor,  property  being  bid  in  for  less  than  judg- 
ment, reinstates  lien  for  unpaid  balance. 

Effect  of  redemption  from  execution  sales.  Note,  67  Am.  St.  Rep. 
512. 

Liability  of  property  redeemed  by  judgment  debtor  or  his  grantee 
to  satisfy  deficiency  on  debt  for  which  originally  sold.  Note,  47 
L.  R.  A.  (N.  S.)  1050. 
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minois  fftatote  petmitB  reitemptian  of  railroad  property  sold  under 
ezecaUon. 

Approved  in  Geoi^etown  Water  Co.  v.  Fidelity  Trust  etc.  Co.,  117  Ky. 
342,  78  S.  W.  117,  where  mortgage  provided  for  replacement  of  worn- 
out  machinery  by  new  which  should  be  subject  to  mortgage,  purchaser 
on  execution  subject  to  mortgage  is  entitled  to  compensation  for  im- 
provements to  plant  which  were  not  put  in  to  supply  worn-out 
machinery. 

Bails,  when  laid,  are  covered  by  prior  mortgage  as  against  furnisher, 
uotwithstanding  agreement. 

Approved  in  State  Bank  v.  Idaho-Oregon  Ldght  etc.  Co.,  219  Fed.  597, 
mortgage  of  electric  light  and  power  company  under  after-acquired 
property  clause,  has  no  greater  right  than  mortgagor  in  additional 
transmission  lines  constructed  at  cost  of  another  company  under  agree- 
ment that  material  should  remain  its  property  until  full  payment  for 
extensions  was  made;  Tippett  v.  Bamham,  180  Fed.  81,  37  L.  B.  A. 
(N.  S.)  119,  103  C.  C.  A.  430,  contract  reserving  title  and  right  to  re- 
move standpipe  sold  to  water  company  and  attached  by  bolts  to  con- 
crete foundation  was  ineffective  as  against  mortgage  creditors;  Union 
Trust  Co.  V.  Southern  Sawmills  etc.  Co.,  166  Fed.  199,  92  C.  C.  A.  101, 
unrecorded  conditional  sale  contracts  of  machinery  or  fixtures  sold  to 
corporation  and  attached  by  purchaser  ta  realty  subject  to  mortgage 
containing  after-acquired  property  clause  are  not  effective  as  against 
mortgagee;  General  Fire  Extinguisher  Co.  v.  Lamar,  141  Fed.  357,  72 
C.  C.  A.  501,  under  Code  Ga.  1896,  §§2776,  2777,  conditional  sale,  re- 
serving title  till  payment  of  price,  not  executed  and  attested  in  con- 
formity therewith,  is  void  as  against  creditors  of  purchaser;  Guaranty 
Trust  Co.  V.  Galveston  City  R.  R.  Co.,  107  Fed.  324,  46  C.  C.  A.  305, 
holding  mortgage  covering  after-acquired  property  created  lien,  upon 
engines  thereafter  furnished  under  contract  reserving  title;  Fisk  v. 
People's  Nat.  Bank,  14  Colo.  App.  27,  59  Pac.  65,  holding  chattel  mort- 
gage upon  heavy  machinery  for  manufacturing  brick  executed  after 
machinery  affixed  to  soil  unavailing  against  beneficiary  in  trust  deed; 
Allis-Chalmers  Co.  v.  City  of  Atlantic,  164  Iowa,  15,  Ann.  Oas.  1916D,  910, 
52  L.  R.  A.  (N.  S.)  561,  144  N.  W.  349,  in  action  for  conversion  of  elec- 
trical machinery  sold  to  contractor  to  be  placed  in  plant  constructed  for 
city,  rights  of  city  are  not  affected  by  contract  for  payment  between 
buyer  and  seller  reserving  title  in  seller  without  notice  of  such  reserva- 
tion ;  Perley  v.  City  of  Cambridge,  220  Mass.  511,  L.  R.  A.  1915E.  482, 
108  N.  E.  495,  holding  owner  of  land  may  recover  damages  for  taking 
by  city  of  easement  foy  water-main  and  constructing  conduit  by  tres- 
passing ;  Detroit*  Trust  Co.  v.  Detroit  etc.  Ry.  Co.,  159  Mich.  454,  455, 
124  N.  W.  50,  lien  of  mortgage  on  street  railway  to  secure  money  to 
construct  and  operate  road  is  superior  to  titles  subsequently  reserved 
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in  contracts  for  furnishing  material  which  hecomes  fixture;  Woodland 
Co.  V.  Mendenhally  82  Minn.  491,  85  N.  W.  166,  sustaining  vendor's  lien 
upon  feed  wire  strung  along  poles  of  street  railway  as  against  prior  exe- 
cuted trust  upon  railroad's  property;  Missouri  Pac.  Ry.  Co.  v.  Bradbury, 
106  Mo.  App.  458,  79  S.  W.  968,  where  railroad  which  was  granted  right 
of  way  abandoned  road  without  removing  rails  they  became  property 
of  owner  of  land  through  which  way  granted;  Chicago  etc.  R.  R.  v. 
Richardson  County,  72  Neb.  486,  100  N.  W.  951,  holding  railroad  bridge 
across  navigable  river  used  by  railroad  as  part  of  its  line  is  assessable 
by  State  board  and  not  by  local  assessor;  James  Leo  Co.  v.  Jersey  City 
Bill  Posting  Co.,  78  N.  J,  L.  152,  73  Atl.  1047,  holding  fence  became 
part  of  realty  and  passed  to  purchaser  without  notice,  notwithstanding' 
agreement  between  grantor  and  owner  of  fence  reserving  right  of  re- 
moval to  latter;  Joslin  v.  Linder,  26  S,  D.  424,  128  N.  W.  501,  holding 
lessee  of  land  under  unrecorded  lease  could  not  remove  fence  as  against 
subsequent  lessee  without  actual  notice;  L^ear  v.  Ohio  Valley  Steel 
Foundry  Co.,  65  W.  Va.  115,  63  S.  E.  776,  decree  authorizing  receiver's 
certificates  and  making  them  first  lien  on  all  property  of  manufacturing 
plant  did  not  authorize  receivers  to  purchase  machinery  on  credit  with 
reservation  of  title  so  as  to  endanger  security  of  receivers'  certificates; 
Haynes  v.  Kenosha  St.  Ry.  Co.,  139  Wis.  239,  119  N.  W.  571,  holding, 
in  action  to  forclose  trust  deed  given  to  secure  railway  bond  issue, 
that  materials  made  part  of  railroad  are  subject  to  mortgage,  notwith- 
standing contract  between  vendor  and  railroad;  Fuller- Warren  Co.  v. 
Harter,  110  Wis.  91,  85  N.  W.  702,  subjecting  hot-air  fui^ace  for  heat- 
ing to  mortgage  covering  real  property  regardless  of  contrary  agree- 
ment, or  whether  removable  without  injury;  Thompson  v.  White  Water 
VaUey  R.  R.  Co.,  132  U.  S.  74,  33  L.  Ed.  260,  10  Sup.  Ct.  31,  following 
rule;  Toledo  etc.  R.  R.  Co.  v.  Hamilton,  134  U.  S.  300,  83  K  Ed.  907, 
10  Sup.  Ct.  548,  holding  prior  mortgage  lien  cannot  be  displaced  by 
contract  for  original  construction;  Wade  v.  Chicago  etc.  R.  R.  Co.,  149 
U.  S.  341,  87  L.  Ed.  761,  13  Sup.  Ct.  898,  holding  railroad  mortgage 
covers  subsequently  acquired  equitable  rights;  New  Mexico  v.  United 
States  Trust  Co.,  172  U.  S.  185,  43  K  Ed.  412, 19  Sup.  Ct.  133  (affirming 
8  N.  M.  688,  47  Pac.  729),  holding  rails,  buildings,  etc.,  included  in  ex- 
emption from  taxation  of  right  of  way;  New  York  etc.  Trust  Co.  v. 
Capital  Ry.  Co.,  77  Fed.  531,  and  Evans  v.  Kister,  92  Fed.  836,  35 
C.  C.  A.  28,  both  holding  vendor's  lien  on  property  attached  to  realty, 
subordinate  to  prior  mortgage;  Phoenix  Iron-Works  Co.  v.  New  York 
etc.  Trust  Co.,  83  Fed.  759,  28  C.  C.  A.  76,  as  to  machinery  constituting 
motive  plant  of  railroad ;  Cleveland  etc.  Ry.  Co.  v.  Knickerbocker  Trust 
Co.,  86  Fed.  74,  and  Harris  v.  Youngstown  Bridge  Co.,  90  Fed.  328,  332, 
33  C.  C.  A.  69,  both  holding  mechanics'  liens  subordinate  to  prior  mort- 
gage; Ryle  v.  Knowles  Loom  Works,  87  Fed.  980,  31  C.  C.  A,  340,  hold- 
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ing  right  of  innocent  mortgage  bondholders  available  defense  in  re- 
plevin for  machinery  sold,  with  reservation  of  title  until  payment; 
Wicks  V,  Hill,  115  Mich.  339,  73  N.  W.  376,  applying  rule  against 
vendor  of  milling  machinery. 

Distinguished  in  Detroit  Steel  Cooperage  Co.  v.  SisterviUe  Brewing 
Co.,  233  U.  S.  717,  58  L.  Ed.  1171,  34  Sup.  Ct.  753,  tanks  furnished  for 
brewery  under  recorded  contract  of  conditional  sale  are  not  so  attached 
to  realty  as  to  be  subject  to  lien  of  prior  mortgage,  if  they  can  be  re- 
moved without  disintegration  of  building;  In  re  Sunflower  State  Re- 
fining Co.,  195  Fed.  186,  115  C.  C.  A.  132,  under  Kansas  statute  and 
agreement  of  parties,  machinery  sold  to  oil  refining  company  and  at- 
tached to  cement  floor  by  bolts  remained  personalty,  and  seller's  lien 
was  superior  to  that  of  prior  mortgage  to  secure  bonds;  J.  L.  Mott 
Iron  Works  v.  Middle  States  Loan  etc.  Co.,  17  App.  D.  C.  599,  condi- 
tional sale,  reserving  title  in  vendor,  of  steam  radiators,  not  attached 
to  walls  or  floors,  will  prevail  against  prior  mortgage  of  realty,  and 
radiators  will  not  pass  to  purchaser  at  foreclosure  sale;  Trocon  v. 
Scott  City  Northern  R.  Co.,  91  Kan.  892,  139  Pac.  359,  affirming  judge- 
ment in  action  against  railroad,  its  promoters,  construction  company, 
and  trust  company,  all  interested  in  completed  enterprise,  to  recover 
balance  on  contract  of  bridge  company  to  furnish  bridges,  making  lien 
on  railroad  property  for  balance  paramount  to  claims  of  other  defend- 
ants ;  Holly  Mfg.  Co.  v:  New  Chester  Water  Co.,  48  Fed.  888,  889,  where 
engines  were  so  erected  as  to  be  easily  taken  down;  Warren  v.  Diddell, 
110  Ala.  246,  20  South.  93,  holding  title  of  conditional  vendor  cannot 
be  defeated  by  attaching  chattel  to  realty;  Binkley^  v.  Forkner,  117  Ind. 
186,  8  L.  R.  A.  36,  19  N.  E.  757,  holding  chattel  mortgage  effectual  as 
against  prior  realty  mortgage,  where  removal  will  not  impair  value  of 
realty;  General  Elec.  Co.  v.  Transit  Equipment  Co.,  57  N.  J.  Eq.  474, 
42  Atl.  106,  holding  movable  generator,  for  which  another  may  be  sub- 
stituted, not  fixture  enabling  mortgagee  of  realty  to  claim  it  as  against 
conditional  vendor.   > 

When  and  against  whom  fixtures  may,  by  agreement,  retain  the 
character  of  personal  property.    Note,  84  Am.  St.  Rep.  891. 

What  after-acquired  property  passes  by  a  railway  mortgage.  Note, 
99  Am.  St.  Rep.  253. 

Effect  of  agreement  that  articles  annexed  to  land  shall  not  become 
fixtures  and  that  title  shall  not  pass  on  rights  of  subsequent 
purchaser  or  mortgagee  of  land  without  notice.  Note,  4  Ann.  Gas. 
1073. 

Railroad  as  realty  or  personalty.    Note.  66  L.  R.  A.  44. 

Rights  of  seller  of  fixture  retaining  title  or  lien  as  against  existing 
mortgagees  of  realty.    Note,  37  L.  R.  A.  (N.  S.)  128. 
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Bights  of  seller  of  fixture  retaining  title  or  lien,  as  against  pur- 
chasers or  encumbrancers  of  realty.    Note,  1  B.  E.  G.  686. 

Pnrcliaser  from  bona  fide  bolder  takes  free  from  equities,  regardless 
of  his  own  bona  fides. 

Approved  in  McKnight  v.  Parsons,  136  Iowa,  392,  125  Am.  St.  Rep. 
265,  15  Ann.  Gas.  665,  20  L.  R.  A.  (N.  S.)  718,  113  N.  W.  860,  in  action 
by  indorsee  of  note,  where  maker  testified  that  note  was  given  as  price 
of  cow  and  payee  was  to  retain  note  and  return  it  if  cow  was  not  as 
warranted,  burden  was  on  indorsee  to  show  good  faith  of  his  posses- 
sion of  note;  Scotland  Co.  v.  Hill,  132  U.  S.  117,  33  L.  Ed.  265,  10  Sup. 
Ct.  29,  in  case  of  purchaser,  with  notice  of  irregularly  issued  municipal 
bonds,  from  innocent  holder;  Hardy  v.  National  Bank,  56  Kan.  497, 
43  Pac.  1127,  holding  purchaser,  with  notice,  from  bona  fide  holder, 
takes  title  good  as  latter's;  Hinkley  v.  Arkansas  City,  69  Fed.  771,  16 
C.  C.  A.  395,  arguendo. 

Distinguished  in  Swan  v.  Arkansas  City,  61  Fed.  479,  where  munici- 
pal bonds  were  void  for  want  of  authority  to  issue. 

122  U.  8.  284r-300,  SO  L.  Ed.  1161,  7  Sup.  Gt.  1190,  8EIBEBT  ▼.  IJSWIS. 

Bemedy  subsisting  when  contract  made  is  part  thereof  and  cannot  be 
impaired. 

Approved  in  Yost  v.  Dallas  County,  236  U.  S.  67,  59  L.  Ed.  464,  35 
Sup.  Ct.  235,  Federal  court  has  no  jurisdiction  to  appoint  commission 
to  levy,  collect  and  apply  tax  to  defaulted  bonds,  where  State  officers 
disregarding  mandamus  of  State  court  have  failed  to  do  so;  State  of 
Louisiana  v.  Mayor  etc.  of  New  Orleans,  215  U.  S.  178,  54  L.  Ed.  148^ 
30  Sup.  Ct.  40,  act  of  1870  of  Louisiana,  in  so  far  as  it  delays  payment 
of  judgment  against  city  of  New  Orleans  or  collection  of  taxes  for  pay- 
ment of  contract  claims  existing  before  passage  of  act,-  is  void ;  Ex  parte 
Young,  209  U.  S.  147,  14  Ann.  Gas.  764,  18  L.  R.  A.  (N.  S.)  932,  52 
L.  Ed.  724,  28  Sup.  Ct.  441,  Federal  court  may  grant  temporary  injunc- 
tion to  restrain  enforcement  of  railroad  rate  statute  imposing  such  ex- 
cessive penalties  as  to  deter  parties  from  testing  its  validity  in  courts; 
Republic  Iron  etc.  Co.  v.  Carlton,  189  Fed.  130,  law  of  Maryland  to 
enforce  liability  of  stockholder  of  corporation  for  unpaid  subscription 
by  creditor's  bill  in  equity  and  abating  actions  at  law  did  not  so  alter 
remedy  as  to  render  it  invalid  as  impairment  of  contract  rights;  City 
of  Cleveland  v.  United  States,  166  Fed.  681,  682,  93  C.  C.  A.  274,  hold- 
ing Tennessee  statute  relating  to  tax  assessments  was  void  as  to  relator 
as  depriving  him  of  remedy  against  recorder  to  compel  assessment  of 
property  at  true  value;  Armour  Packing  Co.  v.  United  States,  153  Fed. 
20,  14  L.  R.  A.  (N.  S.)  400,  82  C.  C.  A.  135,  contract  between  carrier 
and  shipper  to  transport  latter's  goods  at  existing  rate  for  definite  time 
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is  ineffective  after  higher  rate  has  heen  filed  and  published  as  required 
by  law;  Morrill  v.  American  Reserve  Bond  Co.,  151  Fed.  308,  where 
State  statute  requires  corporations  to  deposit  securities  with  State 
Treasurer  to  insure  performance  of  contracts,  suit  by  creditor  to  require 
State  Treasurer  to  turn  over  securities  to  receiver  of  insolvent  corpora- 
tion is  not  suit  against  State;  Gamble  v.  Rural  etc.  School  Dist.,  146 
Fed.  118,  76  p.  C.  A.  539,  holding  void  amendment  of  1888  to  Code 
1873,  §  2114,  limiting  recovery  of  holder  of  negotiable  paper  procured 
by  fraud,  as  against  bona  fide  holder  of  fraudulently  issued  school  bond, 
entitled  to  recover  full  value  at  time  of  its  acquisition;  Harrison  v. 
Remington  Paper  Co.,  140  Fed.  392,  6  Ann.  Oas.  314,  3  L.  R.  A.  (N.  S.) 
954,  72  C.  C.  A.  405,  holding  void,  as  against  contracts  made  prior  to 
passage,  Kan.  Laws  1898,  p.  27,  c.  10,  substituting  suit  in  equity  by  re- 
ceiver to  enforce  stockholder's  liability;  Myers  v.  Knickerbocker  Tnist 
Co.,  139  Fed.  115,  1  L.  R.  A.  (N.  S.)  1171,  71  C.  C.  A.  199,  affirming 
Knickerbocker  Trust  Co.  v.  Myers,  133  Fed.  768,  holding  void,  Act  Md. 
1904,  p.  579,  c.  337,  substituting  single  equity  suit  for  benefit  of  all 
creditors  to  enforce  stockholder's  liability,  as  against  creditor  who  had 
brought  suit  under  old  act;  Ft.  Madison  v.  Ft.  Madison  Water  Co.,  134 
Fed.  216,  67  C.  C.  A.  142,  holding  void  Code  Iowa  1897,  §  1305,  assess- 
ing property  at  quarter  of  actual  value,  in  so  far  as  it  affects  ability 
to  meet  prior  water  rental  contract  made  when  assessment  required 
to  be  at  true  cash  value ;  Padgett  v.  Post,  106  Fed.  602,  603,  45  C.  C.  A. 
488,  and  Hicks  v.  Cleveland,  106  Fed.  463,  both  prohibiting  legislature 
'  from  repealing  act  providing  for  levy  of  taxes  to  pay  principal  and 
interest  of  bonds;  Welsh  v.  Cross,  146  Cal.  628,  106  Am.  St.  Rep.  63, 
81  Pac.  231,  amendment  of  1897  to  Code  Civ.  Proc,  §  702,  increasing 
time  to  redeem  from  foreclosure,  is  void  as  against  judgment  rendered 
before  amendment,  though  execution  levy  made  afterward;  Wilder  v. 
Campbell,  4  Idaho,  700,  43  Pac.  678,  holding  statute  extending  period 
of  redemption  ineffective  as  to  foreclosure  sales  under  mortgages  exe- 
cuted and  recorded  prior  to  passage  of  act;  Bettendorf  Axle  Co.  v. 
Field,  114  Md.  496,  79  Atl.  726,  act  of  1908,  providing  for  enforcement 
of  stockholders'  liability  by  creditor's  bill  in  equity,  abating  actions  at 
law  brought  after  July  1,  1907,  does  not  impair  obligation  of  contract 
as  to  creditor  bringing  action  after  that  date;  Pittsburg  Steel  Co.  ▼. 
Baltimore  Equitable  Society,  113  Md.  80,  77  Atl.  256,  act  of  1908,  re- 
quiring enforcement  of  stockholders'  liability  by  creditor's  bill  in 
equity  on  behalf  of  all  creditors  against  all  stockholders,  and  protect- 
ing creditor  whose  action  at  law  has  been  abated  from  loss  of  costs  by 
taxing  them  in  equity,  is  not  impairment  of  contract;  Hanscom  v. 
Maiden  etc.  Gaslight  Co.,  220  Mass.  7,  107  N.  E.  429,  statute  of  1913, 
providing  that  attachments  not  levied  on  before  debtor's  death  are 
thereby  dissolved,  by  excepting  attached  property  which  debtor  had 
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alienated  before  his  death,  is  prospective  only;  Bremen  Min.  &  Mill.  Co. 
V.  Bremen,  13  N.  M.  120,  79  Pac.  809,  laws  of  1897,  giving  right  of  re- 
demption after  foreclosure  of  deed  of  trust,  conveys  no  such  right  as 
to  deed  of  trust  executed  before  statute  took  effect;  City  of  Austin  v. 
Cahill,  99  Tex.  195,  88  S.  W.  551,  where  city  makes  valid  contract  for 
bond  issue  stipulating  to  levy  certain  tax  for  payment  of  bonds,  sub- 
sequent legislation  limiting  taxing  power  impairs  obligation  of  con- 
tract; Hale  V.  Stenger,  22  Wash.  519,  61  Pac.  156,  holding  legislative 
act  requiring  building  and  loan  associations  to  deposit  securities  not 
applying  to  securities  taken  before  passage  of  act;  dissenting  opinion 
in  Converse  v.  Aetna  Nat.  Bank,  79  Conn.  183,  7  Ann.  Gas.  75,  64  Atl. 
348,  majority  holding  provision  of  statute  authorizing  court  to  add  to 
amount  of  assessment  to  pay  debts  of  insolvent  corporation  estimated 
expense  of  prosecuting  future  actions  for  collection  of  stockholders' 
double  liability  impaired  obligation  of  its  contract;  Shapleigh  v.  San 
Angelo,  167  U.  S.  657,  42  L.  Ed.  S14,  17  Sup.  Ct.  961,  holding,  upon 
reincorporation  of  disincorporated  city,  contract  of  obligations  of  old 
fall  upon  new  city;  Robertson  v.  Blaine,  90  Fed.  70,  32  C.  C.  A.  512, 
holding  authorizing  statute,  making  bonds  payable  from  particular 
fund,  part  of  contract ;  The  Queen,  93  Fed.  836,  47  L.  R.  A.  469,  hold- 
ing exemption  of  seamen's  wages  inapplicable  to  executions  on  judg- 
ments on  prior  contracts;  State  v.  Helms,  136  Ind.  133,  35  N.  E.  897, 
holding  subsisting  remedy  part  of  contract  obligation;  Watkins  v. 
Glenn,  55  Kan.  426,  431,  40  Pac.  318,  319,  but  holding  law  of  1893,  as 
to  sale  and  redemption,  inapplicable  to  existing  contracts;  State  v. 
Ewing,  116  Mo.  135,  22  S.  W.  477,  but  holding  provision  for  order  of 
judge,  as  condition  precedent  to  levying  tax,  inapplicable  to  tax  to  pay 
prior  bonds;  Leavitt  v.  Lovering,  64  N.  H.  609,  1  K  R.  A.  59,  15  Atl. 
415,  but  holding  statute  making  void  payments  within  three  months 
of  assignment  does  not  apply  to  pa3^ments  on  existing  contracts.  Upon 
authority  of  principal  case,  following  have  been  held  unconstitutional: 
Bamitz  v.  Beverly,  163  U.  S.  128,  41  L.  Ed.  100,  16  Sup.  Ct.  1045  (re- 
versing 55  Kan.  476,  49  Am.  St.  Rep.  265,  31  L.  R.  A.  78,  42  Pac.  728), 
law  extending  time  of  redemption  as  to  prior  mortgages;  In  re  Copen- 
haver,  54  Fed.  666,  subsequent  laws  restricting  right  of  municipal 
bondholders  to  compel  pa3rment ;  The  Vigilance,  73  Fed.  457,  19  C.  C.  A. 
528,  statute  making  consent  of  two<thirds  stockholders  prerequisite  to 
execution  of  mortgage  as  to  mortgages  executed  under  prior  contract; 
Phinney  v.  Phinney,  81  Me.  464, 10  Am.  St.  Rep.  272,  4  L.  R.  A.  351,  17 
Atl.  408,  act  changing  remedy  of  mortgagee;  State  v.  Hannibal  etc. 
R.  R.  Co.,  101  Mo.  151, 13  S.  W.  509,  and  State  v.  Hannibal  etc.  Ry.  Co., 
113  Mo.  304,  21  S.  W.  16,  law  making  judge's  order  prerequisite  to  levy- 
ing tax,  as  to  tax  to  pay  prior  bonds;  Swinburne  v.  Mills,  17  Wash.' 
618,  61  Am.  St.  Rep.  937,  50  Pac.  491,  law  providing  for  year's  stay  of 
Xin— 67 
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sale  under  foreclosnze  decree,  and  requiring  sale  to  bring  eight  per  cent 
of  appraised  value;  Bettman  v.  Cowley,  19  Wash.  215,  40  L.  B.  A.  819, 
53  Pac.  56,  act  reducing  duration  of  judgment  liens  as  to  existing 
judgments;  Peninsular  Lead  etc.  Works  v.  Union  Oil  etc.  Co.,  100  Wis. 
495,  69  Am.  St.  Bep.  9S9,  42  L.  R.  A.  333,  76  N.  W.  361,  statute  (1897) 
depriving  creditor  of  right  to  obtain  preference  by  attachment;  In  re 
Ayres,  123  U.  S.  506,  31  K  Ed.  230,  8  Sup.  Ct.  183,  and  Graham  v. 
Folsora,  200  U.  S.  252,  50  h.  Ed.  468,  26  Sup.  Ct.  245,  both  arguendo. 

Distinguished  in  Cleveland  v.  United  States,  111  Fed.  343,  49  C.  C.  A. 
383,  refusing  to  compel  municipal  officers  to  levy  special  tax  to  pay 
for  water  and  light  in  absence  of  statutory  authority  therefor.  The 
following  cases  hold  the  respective  acts  constitutional;  Osbom  v.  John- 
son Wall-Paper  Co.,  99  Ala.  313,  13  South.  778,  act  requiring  ten  days' 
notice  by  one  claiming  mechanic 's  lien  before  filing  claim ;  Somerset  Ry. 
Co.  V.  Pierce,  88  Me.  90,  33  Atl.  773,  law  changing  form  and  method  of 
bondholders'  remedy,  preserving  rights;  State  v.  St.  Louis  etc.  Ry.  Co., 
130  Mo.  249,  250,  32  S.  W.  665,  law  requiring  order  of  judge  as  condi- 
tion precedent  to  levying  taxes  to  pay  subsequent  bonds;  State  ▼.  Gil- 
liam, 18  Mont.  99,  31  L.  R.  A.  723,  44  Pac.  396,  law  extending  time  for 
redemption  of  foreclosed  property;  Hamilton  etc.  Coke  Co.  ▼.  Hamilton, 
37  Fed.  838,  denying  vested  right  of  company  to  furnish  gas. 

£ffect  of  statutes  making  pre-existing  contracts  illegal.    Note,  120 
Am.  St.  Rep.  476. 

Law  changing  mode  of  taxing  to  pay  bonds  Is  void  if  less  efficadona. 
^  Approved  in  Seibert  v.  United  States,  129  U.  S.  193,  82  L.  Ed.  645, 
9  Sup.  Ct.  271,  following  rule ;  In  re  Nevitt,  117  Fed.  450,  54  C.  C.  A. 
622,  reaffirming  power  of  Circuit  Court  to  issue  mandamus  to  compel 
levy  to  pay  bonds  and  punish  by  commitment  judges  refusing  so  to  do ; 
McCuUough  V.  Hicks,  63  S.  C.  546,  41  S.  E.  762,  denying  State  court's 
power  to  enjoin  mandamus  issued  by  Federal  court  to  enforce  collection 
of  tax  to  pay  judgments. 

Miscellaneous.  Cited  in  Harris  v.  Ross,  86  Mo.  96,  56  Am.  Rep.  415, 
erroneously. 

122  IT.  S.  300-306,  30  L.  Ed.  1190,  7  Sup.  Ot.  1187,  BONNEAPOUS  QAS- 
LIGHT  CO.  y.  KEBB-MtJBBAY  MFG.  CO. 

uontract  In  suit,  not  lixlng  time  for  perroimaace,  lield  compieted 
within  reasonable  time. 

Approved  in  Barrett  v.  Towne,  196  Mass.  491,  13  L.  R.  A.  (N.  S.) 
643,  82  N.  E.  700,  where  testator  employed  counsel  to  defend  brother, 
no  restriction  being  placed  on  counsel,  contract  survived  and  was  en- 
f orceable  against  his  executors ;  Headley  v.  Leavitt,  65  N.  J.  Eq.  754,  55 
Atl.  734,  applying  rule  in  suit  to  enjoin  collection  of  judgment  on 
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notes;  Hagerman  v.  Cowles,  14  N.  M.  424,  94  Pac.  947,  in  action  for 
balance  due  upon  contract  for  boring  artesian  well,  not  specifying  time 
for  completion  of  well,  question  of  reasonable  time  was  for  jury. 

122  U.  S.  306-520,  SO  L.  Ed.  1162,  7  Sup.  Ot  1171,  HABSHMAN  ▼.  KNOX  CO. 

County  Court,  in  Missouri,  may  subscribe  to  stock  in  railroad  created 
by  special  charter,  pursuant  to  vote. 

Approved  in  Knox  Co.  v.  Ninth  Nat.  Bank,  147  XT.  S.  94,  37  L.  Ed.  95, 
13  Sup.  Ct.  268,  Bamett  v.  Denison,  145  U.  S.  139,  36  L.  Ed.  658,  12 
Sup.  Ct.  820,  and  dissenting  opinion  in  West  Plains  Twp.  v.  Sage,  69 
Fed.  952,  1  C.  C.  A.  653,  all  arguendo. 

Judgment  is  bar,  as  between  parties  and  privies,  as  to  all  matters 
which  might  hare  been  offered  as  pertinent. 

Approved  in  Rose  v.  McKie,  146  Fed.  591,  76  C.  C.  A.  274,  it  is  no 
defense  to  mandamus  to  compel  levy  of  tax  by  town  to  pay  judgment 
against  it  that  authority  of  town  to  tax  is  limited;  Glencove  Granite 
Co.  V.  City  Trust  Safe-Deposit  etc.  Co.,  114  Fed.  980,  holding  judgment 
of  State  court  bars  foreign  corporation  of  right  to  do  business  and  sue 
in  State  court;  United  States  v.  Norfolk  &  W.  Ry.  Co.,  114  Fed.  687, 
holding  court  may  look  to  pleadings,  evidence,  and  opinion  filed  in 
former  case  to  determine  real  issue;  State  v.  Winn,  165  Ky.  28,  176 
S.  W.  941,  taxpayers  of  county  are  bound  by  judgment  against  county 
determining  validity  of  its  railroad  aid  bonds  though  not  actual  parties 
to  judgment;  State  v.  Mayor  etc.  of  City  of  Bristol,  109  Tenn.  320,  70 
S.  W.  1032.  awarding  mandamus  against  municipality  to  levy  tax  to 
pay  judgments  rendered  upon  coupons  and  determining  validity  of 
bonds;  New  Orleans  v.  Citizens'  Bank,  167  U.  S.  389,  42  L.  Sd.  208,  17 
Sup.  Ct.  912,  holding  former  judgments  or  same  facts  conclude  parties; 
Fleming  v.  Trowsdale,  85  Fed.  190,  29  C.  C.  A.  106,  holding  question  of 
validity  of  bonds  not  open  on  application  for  mandamus;  Howard  v. 
Huron,  5  S.  D.  547,  26  L.  R.  A.  498,  59  N.  W.  836,  holding  city  estopped 
from  contradicting  judgment  in  mandamus  proceeding  to  enforce  same; 
Howard  v.  Huron,  6  S.  D.  189,  26  L.  R.  A.  501,  60  N.  W.  806,  holding 
defendant  in  mandamus  cannot  avail  itself  of  defense  which  it  omitted 
to  make  in  action  on  bonds;  Shumate  v.  Supervisors  of  Fauquier 
County,  84  Va.  678,  5  S.  E.  572,  holding  judgment  on  same  point  in 
former  suit,  conclusive  in  later,  with  different  object;  Keehn  v. 
Wooster,  13  Ohio  C.  C.  274,  arg^iendo. 

Distinguished  in  State  v.  DeMattos,  88  Wash.  44,  162  Pac.  724,  con- 
sent judgments  void  for  constructive  fraud  on  part-  of  city  officials  in 
knowingly  imposing  illegal  liability  are  not  res  judicata  in  mandamus 
proceeding  to  compel  enforcement  of  judgment;  Wilder  v.  Board  of 
County  Commrs.  of  Rio  Grande,  41  Fed.  514,  holding  judgment  not  con- 
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elusive  of  legality  of  debt  where  same  was  not  put  in  issue  by  plead- 
ings; dissenting  opinion  in  Smoot  v.  Judd,  184  Mo.  596,  83  S.  W.  512, 
majority  refusing  to  set  aside  default  judgment  for  false  return  of  ser- 
vice for  laches  on  part  of  complainant. 

Right  to  go  behind  judgment  against  county  or  municipality  on 
mandamus  to  enforce.    Note,  9  L.  R.  A. .  (N.  S.)  1003. 

Judgment  is  estoppel  as  to  all  matters  necessarily  involved  in  It. 
Approved  in  Manley  v.  Park,  62  Kan.  564,  64  Pac.  31,  holding  judg- 
ment res  adjudicata  as  to  all  matters  presumably  considered  by  court; 
Stallcup  V.  Tacoma,  13  Wash.  152,  52  Am.  St.  R^.  32,  42  Pac.  544, 
holding  decision  on  validity  of  bonds,  conclusive  in  subsequent  proceed- 
ings by  others. 

Judgment  by  default  or  conf easion  is  as  effective  as  bar  as  Judgment 
on  demurrer  or  verdict. 

Approved  in  Howard  v.  Huron,  6  S.  D.  184,  26  L.  R.  A.  500,  60  N.  W. 
805,  following  rule. 

Mandamus  to  compel  tax  levy  is  remedy  in  nature  of  execution* 
Approved  in  In  re  Burkle,  116  Fed.  770,  holding  mandamus  proper 
remedy  to  compel  tax  levy  to  pay  judgment  against  irrigation  district; 
Meyer  v.  San  Francisco,  150  Cal.  135,  10  L.  R.  A.  (N.  S.)  110,  88  Pac. 
723,  holder  of  bonds  issued  to  widen  Dupont  Street,  payable  from  spe- 
cial fund,  could  maintain  action  for  judgment  against  city  to  establish 
bonds  as  claim  upon  fund  and  to  prevent  bar  of  statute  of  limitations ; 
State  V.  Mayor  etc.  of  City  of  Neosho,  203  Mo.  99, 101  S.  W.  115  grant- 
ing mandamus  to  compel  city  to  pay  installments  of  contract  price  foi 
waterworks;  Stewart  v.  Justices  of  St.  Clair  County  Court,  47  Fed.  483, 
refusing  mandamus  where  State  laws  did  not  authorize  execution;  Pull- 
man's Palace-Car  Co.  v.  Washburn,  66  Fed.  797,  holding  scire  facias  to 
enforce  liability  for  costs,  under  Federal  judgment,  ancillary  proceed- 
ings, of  which  court  has  jurisdiction,  irrespective  of  citizenship;  United 
States  V.  King,  74  Fed.  497,  holding  merger  to  coupons  in  judgment 
does  not  destroy  remedies  incident  thereto;  Territory  v.  Woodbury,  1 
N.  D.  87,  44  N.  W.  1077,  withholding  mandamus  until  final  decision  by 
Federal  Supreme  Court;  Joint  Free  High  School  Dist.  v.  Green  Grove, 
77  Wis.  537,  46  N.  W.  897,  holding  mandamus  proper  remedy  to  enforce 
town's  obligation  to  raise  share  of  expenses  of  joint  school. 

Mandamus  to  enforce  payment  of  Judgment  is  limited  only  by  Judg- 
ment itself. 

Approved  in  Mayor  etc.  of  Helena  v.  United  States,  104  Fed.  117,  43 
C.  C.  A.  429,  holding  in  mandamus  proceedings  to  enforce  judgment, 
judgment  unimpeachable  on  ground  entered  by  officer's  consent,  city 
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having  valid  defense;  Ward  v.  Piper,  69  Kan.  776,  77  Pac.  700,  judg- 
ment on  interest  coupons  on  municipdl  bonds  does  not  deprive  holder 
of  right  to  have  taxes  raised  to  pay  interest  applied  to  judgment;  First 
Nat.  Bank  v.  Society  for  Savings,  80  Fed.  583,  25  C.  C.  A.  466,  holding 
rights  of  parties  to  judgment  in  respect  to  subject  matter,  fixed  by  its 
rendition. 

Judgment  determining  that  rate  of  taxation  is  unlimited  is  conclusiye 
in  mandamus  proceedlnga. 

Approved  in  Knox  Co.  v.  Harshman,  133  U.  S.  155,  S3  L.  Ed.  588,  10 
Sup.  Ct.  258,  following  rule;  Tucker  v.  Hubbert,  196  Fed.  851,  117 
C.  C.  A.  365,  in  proceeding  in  Federal  court  for  mandamus  to  enforce 
payment  of  judgment,  validity  of  judgment  cannot  be  attached ;  Kinney 
V.  Eastern  Trust  &  Banking  Co.,  123  Fed.  300,  59  C.  C.  A.  586,  holding 
in  mandamus  proceedings  to  enforce  judgment,  taxpayers  not  entitled 
to  be  made  parties  to  ox)en  judgment  and  relitigate  validity  of  bonds; 
Padgett  V.  Post,  106  Fed.  602,  45  C.  C.  A.  488,  and  Hicks  v.  Cleveland, 
106  Fed.  463,  466,  45  C.  C.  A.  429,  both  holding  upon  mandamus  judg- 
ment conclusive  as  to  validity  of  bonds  and  contract  under  which  is- 
sued; Mayor  etc.  of  Helena  v.  United  States,  104  Fed.  116,  43  C.  C.  A. 
429,  sustaining  judgment,  entered  through  official's  consent,  although 
city  indebted,  at  time  indebtedness  arose,  beyond  constitutional  amount. 

Distinguished  in  Brownsville  v.  Loague,  129  U.  S.  503,  32  L.  Ed.  783, 
9  Sup.  Ct.  330  (reversing  36  Fed.  153),  where  it  appeared  from  relator's 
petition  that  bonds  were  void. 

122  U.  S.  320-326,  SO  L.  Ed.  1185,  7  Sup.  Ot  1107,  WALTER  ▼.  BIOKHAM. 

Oredltors  consenting  to  order  of  sale  of  attached  property  cannot 
object  to  original  proceedings. 
Approved  in  Lackett  v.  Rumbaugh,  45  Fed.  32,  arguendo. 

122  U.  8.  826-347,  30  L.  Ed.  1200,  7  Sop.  Ot  1118,  PHILADEIJ>HIA  ETO. 
S.  S.  CO.  ▼.  PENK8TLVANIA. 

State  cannot  tax  gross  receipts  derived  from  interstate  and  foreign 
carriage  of  passengers. 

Approved  in  Kansas  City  etc.  Ry.  Co.  v.  Botkin,  240  U.  S.  231,  232, 
233,  60  L.  Ed.  619,  36  Sup.  Ct.  261,  privil^e  tax  imposed  by  Kansas 
law  on  domestic  corporation  engaged  in  intrastate  and  interstate  com- 
merce, measured  by  paid-up  capital  with  reasonable  maximum,  is  valid; 
Simpson  v.  Shepard,  230  U.  S.  400,  Aim.  Oaa.  1916A,  18,  48  L.  R.  A. 
(N.  S.)  1151,  57  L;  Ed.  1541,  33  Sup.  Ct.  729,  in  absence  of  congres- 
sional action,  State  may  prescribe  reasonable  intrastate  rates  for  inter- 
state carrier,  although  disturbing  relations  between  intrastate  and  inter- 
state rates;  Western  Union  Tel.  Co.  v.  Kansas,  216  U.  S.  21,  23,  64 
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L.  Ed.  363  364,  30  Sup.  Ct.  190,  charter  fee  of  given  per  cent  of  all 
capital  stock  within  and  outside 'of  State  levied  upon  foreign  telegraph 
company  is  invalid  as  burden  on  interstate  commerce;  Galveston  etc. 
Ry.  Co.  V.  State  of  Texas,  210  U.  S.  224,  226,  226,  52  L.  Ed.  1036,  1037, 
28  Sup.  Ct.  638,  stajtute  of  Texas  imposing  tax  on  gross  receipts  of  rail- 
roads, including  receipts  from  interstate  commerce,  is  invalid;  Stockard 
V.  Morgan,  185  U.  S.  33,  46  L.  Ed.  793,  22  Sup.  Ct.  579,  denying  State's 
right  to  tax  agents  of  nonresident  owners  soliciting  orders  for  property 
to  be  shipped  into  State ;  Fairbank  v.  United  States,  181  U.  S.  297,  45 
L.  Ed.  868,  21  Sup.  Ct.  654,  holding  act  requiring  stamp  tax  of  foreign 
bill  of  lading  in  conflict  with  Constitution  prohibiting  tax  on  articles 
exported  from  State;  State  v.  Parker  Distilling  Co.,  236  Mo.  324,  139 
S.  W.  485,  law  of  1909  imposing  license  tax  on  manufacturers  and  deal- 
ers in  intoxicating  liquors  based  on  volume  of  business  done,  and  ex- 
cepting wines  and  spirits  produced  from  grapes  or  fruit  grown  within 
State  is  invalid  as  burden  on  interstate  commerce;  People  v.  Miller,  178 
N.  Y.  198,  70  N.  E.  473,  earnings  of  domestic  corporation  whose  entire' 
business  consists  in  transportation  of  goods  from  other  States  to  State 
and  vice  versa  are  not  subject  to  franchise  tax;  Mosely  v.  State,  115 
Tenn.  57,  86  S.  W.  716,  State  cannot  tax  interest  on  United  States 
bonds,  and  act  of  1903  taxing  income  from  such  source  is  invalid; 
United  States  Glue  Co.  v.  Town  of  Oak  Creek,  161  Wis.  220,  153  N.  W. 
245,  statute  of  1911  imposing  tax  on  incomes  arising  from  business 
transacted  within  State,  though  business  involves  transactions  in  inter- 
state commerce,  is  valid ;  dissenting  opinion  in  Austin  v.  Tennessee,  179 
U.  S.  374,  45  L.  Ed.  238,  21  Sup.  Ct.  144,  court  holding  cigarettes 
packed  to  evade  State  laws  not  protected  against  State's  police  power, 
as  original  packages;  dissenting  opinion  in  People  v.  McNulty,  3  Cdl. 
Unrep.  472,  28  Pac.  828,  majority  holding  provision  of  Penal  Code  im- 
posing imprisonment  in  State's  prison  from  sixty  to  ninety  days  of 
person  sentenced  to  death  instead  of  thirty  to  sixty  days  in  county  jail, 
is  ex  post  facto  as  regards  prisoners  awaiting  execution. 

Upon  authority  of  principal  case,  following  have  been  held  unconsti- 
tutional ;  Leloup  v.  Mobile,  127  U.  S.  646,  32  L.  Ed.  813,  8  Sup.  Ct.  1383, 
general  license  tax  on  telegraph  companies,  affecting  entire  business; 
Western  Union  Tel.  Co.  v.  Alabama,  132  U.  S.  473,  33  L.  Ed.  409,  10 
Sup.  Ct.  162,  tax  on  telegrams  carried  partly  without  State;  Ficklen  v. 
Shelby  Co.,  145  U.  S.  23,  36  L.  Ed.  607,  12  Sup.  Ct.  813  (see  dissenting 
opinion  in  145  U.  S.  26,  36  L.  Ed.  608,  12  Sup.  Ct.  813),  tax  on  resident 
commercial  brokers  selling  for  nonresident  principals;  Norfolk  etc. 
R.  R.  Co.  V.  Penn,  136  U.  S.  120,  34  L.  Ed.  398,  10  Sup.  Ct.  961,  tax  on 
interstate  road  for  privilege  of  keeping  office  in  State ;  Pollock  v.  Farm- 
ers'  Loan  etc.  Co.,  157  U.  S.  592,  39  L.  Ed.  823,  15  Sup.  Ct.  693  (but 
see  dissenting  opinion  in  167  U.  S.  646,  39  h.  Ed.  842,  15  Sup.  Ct  714, 
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and  158  U.  S.  665,  39  L.  Ed.  1135,  15  Sup.  Ct.  931),  Federal  income  tax; 
Rutland  R.  R.  Co.  v.  Central  Vermont  R.  R.  Co.,  159  U.  S.  638,  639,  40 
L.  Ed.  289,  16  Sup.  Ct.  116,  affirming  Vermont  etc.  R.  R.  Co.  v.  Vermont 
Central  R.  R.  Co.,  63  Vt.  20,  23,  26,  10  L.  R.  A.  564,  565,  566,  21  Atl 
266,  267,  268  (but  see  dissenting  opinion  in  63  Vt.  29,  31),  law  taxing 
gross  receipts  of  railroads  running  partly  in  other  States;  £x  parte 
Stockton,  33  Fed.  99,  tax  on  foreign  drummers  selling  by  sample; 
United  States  Exp.  Co.  v.  Allen,  39  Fed.  715,  act  exacting  license  tax 
from  interstate  express  companies;  In  re  Sanders,  52  Fed.  804,  18 
L.  R.  A.  551,  act  prohibiting  sale  of  seed  in  undated  packages,  as  ap- 
plied to  packages  from  other  States;  Northern  Pac.  R.  R.  Co.  v.  Ray- 
mond, 5  Dak.  369,  1  L.  R.  A.  735,  40  N.  W.  542,  act  requiring  railroads 
to  pay  percentage  of  gross  earnings,  in  lieu  of  other  taxes;  State  ▼. 
Woodruff  etc.  Coach  Co.,  114  Ind.  158,  15  N.  E.  815,  tax  on  earnings  of 
sleeping-car  company  in  proportion  of  distance  traveled  in  State  to 
total  distance  of  fares;  McNaughton  v.  McGirl,  20  Mont.  1^,  63  Am. 
St.  Rep.  612,  38  L.  R.  A.  369,  49  Pac.  652,  law  requiring  foreign  corpo- 
rations to  designate  agent  within  State;  People  v.  Wemple,  138  N.  Y. 
13,  19  L.  R.,  A.  698,  33  N.  E.  723,  tax  on  business  of  foreign  corporation 
with  terminus  in  State;  Henderson  Bridge  Co.  v.  Kentucky,  166  U.  S. 
160,  41  L.  Ed.  957, 17  Sup.  Ct.  536,  majority  upholding  Kentucky  tax  on 
portion  of  interstate  bridge  situated  in  Kentucky;  McHenry  v.  Alford, 
168  U.  S.  670,  42  L.  Ed.  621, 18  Sup.  Ct.  250,  arguendo. 

Following  distinguishing  cases  have  upheld  respective  acts:  Pull- 
man's Car  Co.  V.  Pennsylvania,  141  U.  S.  25,  35  L.  Ed.  617,  11  Sup.  Ct. 
879,  tax  on  sleeping-car  company  proportionate  to  mileage  in  State; 
Maine  v.  Grand  Trunk  Ry.  Co.,  142  U.  S.  230,  85  L.  Ed.  996,  12  Sup.  Ct. 
123  (see  dissenting  opinion  in  142  U.  S.  235,  35  L.  Ed.  997,  12  Sup.  Ct. 
163),  tax  on  railroads  based  on  proportion  of  length  of  line  within  State 
to  total  mileage;  Hooper  v.  California,  155  U.  S.  653,  39  L.  Ed.  300, 
15  Sup.  Ct.  209,  law  prohibiting  procurement  of  insurance  from  foreign 
oompanies  not  filing  bond  in  ^tate ;  Attorney  General  v.  Western  Union 
Tel.  Co.,  33  Fed.  131,  Massachusetts  franchise  tax  on  telegraph  com- 
panies, excluding  value  of  portion  without  State;  The  Katie,  40  Fed. 
491,  7  L.  R.  A.  64,  Federal  limited  liability  act  of  1886;  The  City  of 
Norwalk,  55  Fed.  107,  statute  giving  damages  for  death  from  negli- 
gence, as  applied  to  collisions  on  navigable  waters;  State  v.  Adams, 
144  Ind.  553,  42  N.  E.  484,  tax  on  express  companies,  based  on  propor- 
tion of  value  within  State  to  total  ^value  of  business ;  Southern  Bldg. 
etc.  Assn.  v.  Norman,  98  Ky.  300,  56  Am.  St  Rep.  370,  31  L.  R.  A.  42, 
32  S.  W.  953,  upholding  statute  taxing  foreign  building  and  loan  asso- 
ciations on  gross  receipts ;  Postal  Telegraph  Cable  Co.  v.  State  Revenue 
Agent,  71  Miss.  561,  42  Am.  St.  Rep.  478,  14  South.  37,  privilege  tax  of 
one  dollar  per  mile  upon  telegraph  companies;  Waterbuiy  y.  Newton, 
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50  N.  J.  L.  540,  14  Atl.  607/  law  penalizing  sale  of  falsely  colored  oleo- 
margarine, as  applied  to  that  imported ;  Bagg  v.  Wilmington  ete.  R.  R. 
Co.,  109  N.  C.  283,  26  Am.  St.  Rep.  673,  14  L.  B.  A.  598,  14  S.  E.  81, 
statute  penalizing  failore  to  ship  freight  within  five  days  after  receipt. 
Distinguished  also  in  United  States  ▼.  Minnesota,  223  U.  S.  343,  344, 
347,  56  L.  Ed.  464,  465,  466,  32  Sup.  Ct.  211,  Minnesota  statute  taxing 
express  companies  on  property  employed  within  State  six  per  cent  of 
gross  receipts  in  lieu  of  all  other  taxes  is  "^alid;  Atlantic  &  Pacific  Tel. 
Co.  V.  Philadelphia,  190  U.  S.  162,  47  L.  Ed.  999,  23  Sup.  Ct.  817,  818, 
sustaining  municipality's  power  to  tax  telegraph  companies  for  police 
sux)eryision,  but  holding  reasonableness  thereof  question  for  jury ;  John- 
son V.  Union  Pac.  R.  R.  Co.,  145  Fed.  253,  fact  that  indebtedness  due 
nonresident  railroad  arose  out  of  interstate  commerce  does  not  exempt 
it  from  garnishment  under  foreign  attachment;  St.  Louis  Southwestern 
Ry.  Co.  V.  State,  106  Ark.  328,  152  S.  W.  112,  act  of  1911,  imposing 
privilege  taxof  given  per  cent  on  proportion  of  capital  stock  used  in 
business  within  State,  is  valid ;  State  v.  Illinois  Cent.  R.  Co.,  246  111.  217, 
92  N.  E.  828,  railroad  charter  requiring  company  to  pay  amount  equal 
to  seven  per  cent  on  gross  receipts,  including  receipts  from  interstate 
commerce,  in  lieu  of  taxes,  is  valid;  Cumberland  etc.  R.  R.  Co.  ▼.  State, 
92  Md.  685,  686,  688,  689,  690,  48  Atl.  508,  509,  510,  upholding  State 
franchise  tax  upon  gross  receipts  of  railroad  companies  determined  by 
number  of  miles  of  railroad  in  State;  State  v.  United  States  Express 
Co.,  114  Minn.  353,  354,  87  L.  B.  A.  (N.  S.)  1127,  131  N.  W.  492,  tax 
upon  gross  earnings  of  express  company  based  upon  number  of  miles 
of  route  within  State  is  valid  tax  upon  property  within  State;  Phillips- 
burg  Horse  Car  R.  Co.  v.  State  Board  of  Assessors,  82  N.  J.  L.  59, 81  Atl. 
1125,  franchise  tax  on  interstate  street  railway  measured  by  gross  re- 
ceipts in  proportion  to  length  of  line  within  State  to  whole  line  is  not 
regulation  of  interstate  commerce;  People  v.  Knight,  174  N.  Y.  485,  67 
N.  E.  69,  upholding  franchise  tax  upon  corporation,  although  entire 
capital  invested  in  letters  patent  exempt  /rom  taxation,  tax  computed 
upon  basis  of  capital  employed  within  State;  Johnson  v.  Union  Pac.  R. 
Co.,  29  R.  I.  91,  182  Am.  St.  Rep.  799,  69  Atl.  303,  fact  that  indebted- 
ness due  to  nonresident  railroad  arose  out  of  conducting  interstate 
commerce  does  not  exempt  it  from  garnishment  under  foreign  attach- 
ment; dissenting  opinion  in  Galveston  etc.  Ry.  Co.  v.  Texas,  210  U.  S. 
229,  52  L.  Ed.  1038,  28  Sup.  Ct.  638,  majority  holding  tax  of  one  per 
cent  on  gross  receipts  of  railroads,  including  receipts  from  interstate 
commerce,  is  invalid;  Osborne  v.  State,  33  Fla.  169,  89  Am.  St.  Bep. 
102,  26  L.  B.  A.  123,  14  South.  590,  holding  act  imposing  city  licenses 
on  express  -companies  applies  only  to  local  business;  Northern  Pac. 
R.  R.  Co.  V.  Barnes,  2  N.  D.  351,  51  N.  W.  397  (but  see  dissenting  opin- 
ion in  2  N.  D.  379y  51  N.  W.  408)  ^  upholding  statute  as  taxing  only 
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gross  earnings  from  operation  within  territory;  State  v.  Chiq^o  etc. 
Ry.  Cos.,  128  Wis.  549,  650,  108  N.  W.  625,  626,  arguendo. 

Constitutionality    of    State    regulations    of    interstate    commerce. 
Note,  27  Am.  St.  Rep.  549. 

Congress  alone  can  regnlate  Interstate  and  foreign  fares  and  freiglits. 

Approved  in  La  Moine  Lumber  &  Trading  Co.  v.  Kesterson,  171  Fed. 
983,  in  action  by  California  corporation  for  breach  of  contract  for  sale 
of  lumber  in  Or^on,  denial  of  allegation  in  complaint  that  lumber  was 
to  be  shipped  into  California  raised  material  issue  in  connection  with 
further  claim  that  plaintiff  or  its  assignor  had  no  right  to  do  business 
in  Oregon;  Falgham  v.  Midland  Valley  R.  Co.,  167  Fed.  662,  Federal 
Railroad  Employers'  Liability  Act  of  1908  supersedes  State  statutes 
regulating  relations  of  railroad  employers  and  employees  in  interstate 
commerce;  J.  R.  Watkins  Medical  Co.  v.  HoQoway,  182  Mo.  App.  149, 
168  S.  W.  292,  contract  of  Minnesota  corporation  with  resident  of 
Missouri  to  sell  and  deliver  medicines  in  Minnesota  or  at  regular  place 
of  shipment  involved  interstate  commerce  and  was  not  governed  by 
Missouri  anti-trust  law,  and  corporation  could  sue  although  not  licensed 
in  Missouri;  Chicago  Crayon  Co.  v.  Rogers,  30  Okl.  312,  119  Pac.  636, 
State  cannot  require  foreign  corporation  to'  designate  resident  agent 
upon  whom  foreign  service  may  be  had  as  condition  precedent  to  its 
engaging  in  interstate  commerce;  Southern  Express  Co.  v.  Goldberg, 
101  Va.  622,  44  S.  E.  894,  declaring  State  statute  in  so  far  as  attempt- 
ing to  regulate  charges  of  interstate  carriers  unconstitutional;  Stock- 
ton V.  Baltimore  etc.  R.  Co.,  32  Fed.  14,  holding  corporations,  equally 
with  individuals,  within  protection  of  commerce  clause  of  Constitution; 
Crutcher  v.  Kentucky,  141  U.  S.  58,  35  L.  Ed.  652,  11  Sup.  Ct.  854, 
holding  Kentucky  act,  regulating  agencies  of  foreign  express  companies, 
unconstitutional;  State  v.  Chicago  etc.  Ry.  Co.,  40  Minn.  268,  12  Am. 
St.  Rep.  731,  S  L.  R.  A.  239,  41  N.  W.  1047,  holding  regulation  of  rates 
between  points  in  State,  route  being  partly  without  State,  unconstitu- 
tional ;  Leloup  v.  Mobile,  127  U.  S.  648,  32  L.  Ed.  314,  8  Sup.  Ct.  1384, 
dissenting  opinion  in  Adams  Exp.  Co.  v.  Ohio,  165  U.  S.  235,  41  L.  Ed. 
700,  17  Sup.  Ct.  314,  Interstate  Commerce  Com.  v.  Brimson,  154  U.  S. 
470,  38  L.  Ed.  1055,  14  Sup.  Ct.  1130,  and  Pollock  v.  Farmers'  Loan  etc. 
Co.,  157  U.  S.  582,  39  L.  Ed.  819,  15  Sup.  Ct.  690,  all  arguendo. 

Distinguished  in  State  v.  Boston  etc.  Express  Co.,  100  Me.  281,  61 
Atl.  698,  upholding  Rev.  Stats.  1883,  c.  6,  §  55,  taxing  express  com- 
panies on  gross  receipts,  as  franchise  tax ;  Osborne  v.  State,  33  Fla.  172, 
39  Am.  St.  Rep.  104,  25  L.  R.  A.  124,  14  South.  591,  holding  company 
doing  interstate  and  local  business,  taxable  for  latter. 

Fact  that  tax  applies  to  intrastate  commerce  does  not  Talidate  It  as 
to  foreign  and  interstate. 
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Cited  in  dissenting  opinion  in  O'Neil  v.  Vermonti  144  XT.  S.  346,  36 
L.  Ed.  461,  12  Sup.  Ct.  702,  arguendo. 

Tax  upon  interstate  *aiid  foreign  commerce  caonot  be  upbeld  as  fran- 
chise tax. 

Approved  in  City  of  Sault  Ste.  Marie  v.  International  Transit  Co., 
234  U.  S.  341,  62  L.  B.  A.  (N.  S.)  574,  68  L.  Ed.  1340,  34  Sap.  Ct.  826, 
ordinance  of  Sault  Ste.  Marie  under  State  authority  requiring  license 
fee  for  operation  of  ferries  to 'Canadian  shore  is  invalid  as  applied  to 
owners  of  ferry-boats  plying  from  Canadian  shore ;  Haskell  v.  Cowham, 
187  Fed.  409,  109  C.  C.  A.  236,  law  of  Oklahoma  preventing  interstate 
commerce  in  natural  gas  of  Oklahoma  is  Void;  Butler  Bros.  Shoe  Co. 
V.  United  States  Rubber  Co.,  156  Fed.  10,  84  C.  C.  A.  167,  statute  of 
Colorado  prohibiting  foreign  corporation  to  carry  on  interstate  com- 
merce or  from  prosecuting  or  defending  suit  in  Federal  court,  arising 
out  of  such  commerce  without  filing  articles  of  incorporation  and  pay- 
ing fees,  is  invalid ;  Postal  Telegraph-Cable  Co.  v.  Mayor  etc.  of  City  of 
Owdele,  139  Ga.  132,  Ann.  Caa.  1914A,  984,  76  S.  E.  747,  ordinance 
levying  tax  of  one  hundred  dollars  on  telegraph  company  doing  busi- 
ness within  city  or,  in  lieu  thereof,  tax  of  two  dollars  on  every  pole 
within  city  limits,  is  void  as  against  company  transacting  interstate 
business;  Wheeler  v.  Weightman,  96  Kan.  67,  L.  R.  A.  1916A,  846,  149 
Pac.  984,  act  of  1915,  imposing  registration  fees  on  real  estate  mort- 
gage, is  tax  on  mortgage  as  property  and  not  tax  for  privilege  of  re- 
cording it,  and  is*  void  as  specific  tax  contrary  to  constitutional  require- 
ment for  uniformity;  Mergenthaler  Linotype  Co.  v.  Hays,  182  Mo.  App. 
128,  168  S.  W.  243,  where  lease  of  linotype  mabhine  was  negotiated  by 
traveling  salesman  of  foreign  corporation  and  executed  at  home  office, 
transaction  was  interstate  commerce  and  not  subject  to  statutory  re- 
quirement to  obtain  license;  State  v.  Western  Union  Tel.  Co.,  43  Mont. 
449,  117  Pac.  94,  assessment  on  telegraph  company,  including  intei^tate 
and  government  messages,  for  privilege  of  doing  business  within 
county,  is  void;  Flint  &  Walling  Mfg.  Co.  v.  McDonald,  21  S.  D.  629,  ISO 
Am.  St.  Rep.  786,  14  L.  R.  A.  (N.  S.)  673,  114  N.  W.  686,  sale  by  for- 
eign corporation  of  water-tank  and  tower  to  person  erecting  S3r8tem  of 
waterworks  within  State  is  within  protection  of  commerce  clause  of 
Constitution;  Coit  v.  Sutton,  102  Mich.  327,  25  L.  R.  A.  820,  60  N.  W. 
691,  holding  law  imposing  franchise  fee  on  foreign  corporations  uncon- 
stitutional ;  dissenting  opinion  in  Adams  Exp.  Co.  v.  Ohio,  165  U.  S.  233, 
41  L.  Ed.  699,  17  Sup.  Ct.  314,  majority  upholding  Ohio  ''Nichols 
Law,"  taxing  tel^raph  and  express  companies;  dissenting  opinion  in 
Henderson  Bridge  Co.  v.  Kentucky,  166  U.  S.  161,  41  L.  Ed.  957,  17 
Sup.  Ct.  636,  majority  upholding  Kentucky  taxation  of  portion  of  inter- 
state bridge  within  Kentucky ;  dissenting  opinion  in  Western  Union  TeL 
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Co.  V.  Fremont,  39  Neb.  715,  26  K  E.  A.  705,  58  N.  W.  422,  majority  up- 
holding municipal  license  tax  on  privilege  of  conducting  telegraph  busi- 
ness in  city. 

Distinguished  in  Louisville  etc.  Ferry  Co.  v.  Kentucky,  108  Ky.  724, 
57  S.  W.  625,  626,  upholding  Kentucky  State  franchise  tax  upon  ferry 
company  chartered  by  and  domiciled  in  Kentucky  engaged  in  interstate 
commerce,  income  determining  value  of  franchise;  Ashley  v.  Ryan,  153 
U.  S.  445,  38  L.  Ed.  778,  14  Sup.  Ct.  868,  and  Hooper  v.  California,  155 
U.  S.  652,  89  L.  Ed.  299,  15  Sup.  Ct.  209,  upholding  right  of  State  to 
prescribe  terms  on  which  foreign  corporations  may  do  business  therein; 
Osborne  v.  State,  33  Fla.  190,  39  Am.  St  Bep.  117,  25  L.  R.  A.  130,  14 
South.  590,  upholding  taxation  of  local  business  of  interstate  express 
company  V  Honduras  Co.  v.  Board  of  Assessors,  54  N.  J.  L.  284,  23  Atl. 
670,  holding  State  granting  franchise  may  tax  same,  irrespective  of  use 
of  corporation  property;  Lumberville  Bridge  Co.  v.  Board  of  Assessors, 
55  N.  J.  L.  535,  25  L.  B.  A.  137,  26  Atl.  713,  holding  license  fee  on  domes- 
tic corporations  not  invalid  because  incidentally  affecting  one  engaged 
in  interstate  business. 

In  exerdse  of  taxing  power  against  State  corporation.  State  must  not 
interfere  with  commeice. 

Approved  in  Solan  v.  Chicago  etc.  Ry.  Co.,  95  Iowa,  263,  58  Am.  St. 
Rep.  433,  28  L.  R.  A.  720,  63  N.  W.  693,  holding  act  prohibiting  con- 
tracts against  liability  for  negligence  applies  to  interstate  shipments; 
Commonwealth  v.  Roswell,  173  Mass.  121,  53  N.  E.  133,  upholding  act 
imposing  penalty  on  persons  acting  as  insurance  agents,  without  license ; 
Ficklen  v.  Shelby  Co.,  145  U.  S.  22,  36  L.  Ed.  607,  12  Sup.  Ct. 
812,  arguendo. 

Distinguished  in  Atlantic  etc.  R.  R.  Co.  v.  Lesueur,  2  Ariz.  433,  19 
Pac.  160,  upholding  territorial  tax  upon  franchise  of  railroad  chartered 
by  United  States;  Kansas  City  Ry.  Co.  v.  Sessions,  95  Kan.  268,  269, 147 
Pac.  794,  State  may  impose  upon  franchise  of  corporate  existence  of 
domestic  corporation  tax  measured  by  amount  of  capital  stock,  although 
large  part  of  its  business  is  interstate  commerce;  Louisville  etc.  Ferry 
Co.  V.  Kentucky,  108  Ky.  724,  57  S.  W.  626,  upholding  Kentucky  State 
tax  upon  franchise  of  ferry  company  domiciled  in  Kentucky  engaged  in 
interstate  commerce,  income  determining  value  of  franchise. 

Taxation  of  corporate  franchises.    Note,  57  L.  R.  A,  69,  62,  63,  64, 
67,  80,  85. 

Corporate  taxation  and  the  commerce  clause.    Note,  60  L.  R.  A. 
649,  650,  663,  671,  672»  678,  681. 
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122  U.  S.  347-369,  30  It.  Ed.  1187,  7  Sup.  Ot  1126,  WESTEBN  X7NI0K  TEL. 
CO.  V.  PENDLETON. 

Commerce  embraces  IntercouiBe  between  States  by  telegrapli. 
Approved  in  Western  Union  Tel.  Co.  v.  Commercial  Milling  Co.,  218 
U.  S.  413,  21  Ann.  Cas.  815,  54  L.  Ed.  1090,  31  Sup.  Ct.  59,  intercourse 
between  States  by  telegraph  is  interstate  commerce ;  International  Text- 
Book  Co.  V.  Pigg,  217  U.  S.  107,  18  Ann.  Cas.  1103,  27  L.  R.  A.  (N.  S.) 
493,  54  L.  Ed.  685,  30  Sup.  Ct.  481,  statute  of  Kansas  requiring  foreign 
corporation  to  obtain  license  to  transact  business  within  State  is  void 
as  to  foreign  corporation  engaged  in  teaching  persons  within  State  by 
correspondency;  Bracey  v.  Darst,  218  Fed.  495,  holding  stocks,  bonds 
and  debentures  are  subjects  of  interstate  commerce,  and  blue  sky  law  of 
West  Virginia  of  1913,  is  invalid;  Sunset  Tel.  &  Tel.  Co.  v.  City 
of  Eureka,  172  Fed.  758,  Broughton  act  of  California  of  1901,' providing 
conditions  on  which  franchises  may  be  granted  by  municipalities  for  use 
of  streets,  excepting  telegraph  or  telephone  companies  doing  interstate 
business,  does  not  require  telephone  company  doing  interstate  business 
to  obtain  consent  of  city  for  construction  of  lines,  although  they  are 
used  also  for  local  and  intrastate  business;  Fulgham  v.  Midland  Valley 
R.  Co.,  167  Fed.  662,  Federal  Railroad  Employers'  Liability  Act  of  1908 
supersedes  State  statutes  regulating  relations  of  railroad  employers  and 
employees  in  interstate  commerce;  Vermilye  v.  Western  Union  Tele- 
graph Co.,  207  Mass.  406,  93  N.  E.  637,  statute  requiring  telegraph  com- 
pany to  receive  and  transmit  messages  impartially  on  pa3nnent  of 
charges  is  valid;  International  Text-Book  Co.  v.  Gillespie,  229  Mo.  414, 
129  S.  W.  927,  foreign  corporation  conducting  correspondence  school 
may  sue  in  State  court,  although  it  has  not  paid  license  tax  nor  obtained 
certificate  to  do  business  within  State;  Ames  v.  Kirby,  71  N.  J.  L.  445, 
59  Atl.  559,  statute  prohibiting  poolrooms  is  violated  by  keeping  resort 
where  bets  made  by  telegraph  with  persons  outside  of  State ;  dissenting 
opinion  in  Western  Union  Tel.  Co.  v.  Hughes,  104  Va.  246,  51  S.  E.  227, 
majority  holding  where  points  of  transmission  and  destination  of  tek- 
gram  are  in  same  State,  it  is  subject  to  State  statute  providing  penalty 
for  delay  though  part  of  transmission  is  in  another  State;  Western 
Union  Tel.  Co.  v.  James,  162  U.  S.  654,  40  L.  Ed.  1106,  16  Sup.  Ct.  935, 
holding  interstate  telegram  a  portion  of  interstate  commerce;  Western 
Union  Tel.  Co.  v.-  Los  Angeles  Elec.  Co.,  76  Fed.  181,  holding  telegraph 
constructed  over  Federal  post-road  has  right  of  way  over  electric  light 
wires;  Central  Union  Tel.  Co.  v.  State,  118  Ind.  209,  10  Am.  St.  Rep. 
126,  19  N.  E.  612,  applying  rule  to  telephone  companies ;  Western  Union 
Tel.  Co.  V.  Tyler,  90  Va.  299,  44  Am.  St.  Rep.  912,  18  S.  E.  281,  uphold- 
ing act  punishing  failure  to  deliver  messages  promptly;  Reed  v.  Western 
Union  Tel.  Co.,  56  Mo.  App.  174,  arguendo. 
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Distinguished  in  International  Text-Book  Co.  v.  Lynch,  81  Vt.  108,  69 
Atl.  543,  act  of  1902,  exempting  corporations  organized  for  educational 
purposes  from  payment  of  license  tax,  does  not  exempt  foreign  corpora- 
tion giving  instruction  by  correspondence  from  payment  of  tax;  Western 
Union  Tel.  Co.  v.  Mellon,  100  Tenn.  434,  45  S.  W.  444,  holding  fact  that 
telegraph  company  is  instrument  of  interstate  commerce  does  not  exempt 
it  from  liability  for  failure  to  deliver. 

State  law  prescribing  mode  in  Ytbich  mesBages  shall  be  delivered  with- 
out State  is  unconstitutional. 

1  Approved  in  Western  Union  Tel.  Co.  v.  Brown,  234  U.  S.  547,  58  L.  Ed. 
1459,  34  Sup.  Ct.  955,  5  N.  C.  C.  A.  1026,  statute  of  South  Carolina  mak- 
ing mental  anguish  caused  by  negligent  nondelivery  of  telegram  element 
of  damages,  as  applied  to  delivery  of  telegrams  in  District  of  Columbia, 
is  invalid;  Atlantic  &  Pacific  Tel.  Co.  v.  Philadelphia,  190  U.  S.  162,  47 
L.  Ed.  999,  23  Sup.  Ct.  817,  sustaining  municipal  tax  upon  interstate  tele- 
graph companies  for  police  supervision,  but  holding  question  of  reason- 
ableness one  for  jury ;  Lottery  Case,  188  U.  S.  351,  47  L.  Ed.  499,  23  Sup. 
Ct.  325,  holding  carriage  of  lottery  tickets  by  independent  carriers  from 
one  State  to  another  subject  to  congressional  legislation;  Cleveland  etc. 
Ry.  Co.  V.  Illinois,  177  U.  S.  518,  44  L.  Ed.  870.  20  Sup.  Ct.  723,  declaring 
statute  requiring  trains  to  stop  at  county  seats  invalid  as  to  through 
trains  from  St.  Louis  to  New  York ;  Gardner  v.  Western  Union  Tel.  Co., 
231  Fed.  411,  Congress  having  occupied  whole  field  of  regelating  inter- 
state telegraph  business,  provision  of  Oklahoma  Constitution  making 
:  contracts  stipulating  for  notice  other  than  required  by  law,  does  not 
invalidate  clause  in  contract  for  sending  telegram  from  Oklahoma  to 
Arkansas  requiring  notice  within  sixty  days  as  condition  precedent  to 
liability;  Shepard  v.  Northern  Pac.  Ry.  Co.,  184  Fed.  772,  statutes  and 
orders  of  commission  making  sweeping  reductions  of  intrastate  rates 
in  Minnesota,  effect  of  which  is  discrimination  against  interstate  com- 
merce, are  invalid ;  Logan  &  Bryan  v.  Postal  Telegraph  &  Cable  Co.,  157 
Fed.  581,  State  may  declare  dealings  in  futures  on  margins  gambling 
and  prohibit  them  within  its  borders,  and  may  prohibit  telegraph  com- 
panies from  aiding  others  in  gambling,  although  contracts  are  to  be  per- 
formed in  other  States;  Davis  v.  Cleveland  etc.  R.  Co.,  146  Fed.  411, 
cars  owned  by  railroad  and  delivered  by  it,  loaded  with  freight,  to  other 
railroad  to  haul  to  destination  in  another  State,  and  returned  loaded  or 
empty,  are  not  attachable  under  laws  of  State  into  which  they  are 
carried;  Western  Union  Tel.  Co.  v.  Johnson,  115  Ark.  565, 171  S.  W.  859, 
action  for  mental  anguish  will  not  lie  under  Arkansas  law  for  failure 
to  deliver  interstate  message;  Western  Union  Tel.  Co.  v.  Compton,  114 
Ark.  201,  169  S.  W.  948,  refusing  to  allow  recovery  for  mental  anguish 
in  action  brought  in  Arkansas  for  delay  in  delivery  of  message  sent 
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from  Arkansas  to  Oklahoma,  where  law  of  Oklahoma  did  not  authorize 
such  recovery;  Western  Union  Tel.  Co.  v.  Dant,  42  App.  D.  C.  403, 
L/  R.  A.  1915B,  685|  holding  practice  of  telegraph  companies  in  limiting 
liability  on  unrepealed  messages  was  sanctioned  by  act  of  Congress  of 
1910,  and  contract  limiting  liability  on  unrepealed  message  was  binding; 
Williams  v.  Fears,  110  Ga.  591,  35  S.  E.  701,  upholding  State  tax  upon 
person  engaged  in  business  of  emigrant  agent;  Western  Union  Tel.  Co. 
V.  Carter,  156  Ind.  532,  60  N.  E.  305,  denying  recovery  of  penalty  under 
State  law  for  telegraphic  company's  failure  to  properly  deliver  message 
received  for  delivery  outside  State ;  Marshall  v.  Western  Union  Tel.  Co., 
79  Miss.  160, 161,  89  Am.  St.  Rep.  586,  27  South.  615,  holding  State  stat- 
ute unconstitutional  imposing  penalty  upon  telegraph  company  for  un- 
due delay  in  transmission  of  messages  from  one  State  to  another;  Postal 
Telegraph  Cable  Co.  v.  City  of  Chicopee,  207  Mass.  350,  32  L.  R.  A. 
(N.  S.)  997,  93  N.  E.  930,  ordinance  requiring  telegraph  companies  to 
allow  other  companies  for  reasonable  compensation,  and  city  without 
charge,  to  place  wires  on  its  poles  is  valid;  Homthal  v.  Western  Union 
Tel.  Co.,  166  N.  C.  605,  82  S.  E.  852,  where  negligence  causing  delay  in 
transmission  of  telegram  sent  from  Virginia  to  North  Carolina  occurred 
in  Virginia,  in  which  State  no  recovery  can  be  had  for  mental  anguish, 
such  recovery  cannot  be  had  in  courts  of  North  Carolina;  Butner  v. 
Western  Union  Tel.  Co.,  2  Okl.  248,  37  Pac.  1091,  Stats.  1890,  p.  152, 
c.  11,  §§  28,  30,  imposing  penalty  on  carriers  of  messages,  does  not  apply 
to  failure  to  deliver  message;  Western  Union  Tel.  Co.  v.  Davis,  114  Va. 
156,  75  S.  E.  767,  telegraph  company  is  not  subject  to  penalty  of  stat- 
ute for  neglect  in .  delivering  message,  sent  to  Bristol,  Tennessee,  just 
outside  State,  to  addressee  in  Bristol,  Virginia,  though  custom  was  to 
make  such  deliveries;  Wall  v.  Norfolk  etc.  R.  R.  Co.,  52  W.  Va.  496, 
94  Am.  St.  Rep.  958,  44  S.  E.  299,  holding  car  loaded  with  freight  sent 
from  one  State  to  be  returned  again  reloaded  not  subject  to  attachment 
under  State  attachment  laws;  dissenting  opinion  in  Commercial  Milling 
Co.  V.  Western  Union  Tel.  Co.,  151  Mich.  428,  434, 115  N.  W.  700, 702,  ma- 
jority holding  statute  making  telegraph  company  liable  for  negligence  to 
amount  of  loss  sustained,  valid  as  applied  to  interstate  message  so  as 
to  render  stipulation  limiting  liability  on  unrepealed  message  void;  dis- 
senting opinion  in  Young  v.  Western  Union  Tel.  Co.,  168  N.  C.  38,  84 
S.  E.  46,  majority  holding  stipulation  as  to  repeating  interstate  message 
and  as  to  amount  of  damages  recoverable  is  invalid;  Reed  v.  Western 
Union  Tel.  Co.,  56  Mo.  App.  173,  disclaiming  jurisdiction  to  decide  con- 
stitutionality of  statute  prohibiting  stipulation  against  negligence. 

Under  authority  of  principal  case,  following  have  been  held  unconstitu- 
tional :  Leloup  v.  Mobile,  127  U.  S.  648,  32  L.  Ed.  314,  8  Sup.  Ct.  1384, 
general  license  tax  on  telegraph  companies  affecting  total  business; 
State  V.  WoodrufE  etc.  Coach  Co.;  114  Ind.  158, 15  N.  E.  815,  tax  on  earn- 
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ings  of  sleeping-car  companies  in  proportion  of  mileage  in  State,  to 
total  mileage;  State  v.  Indiana  etc.  Min.  Co.,  120  Ind.  580,  6  L.  B.  A.  583, 
22  N.  E.  779,  and  Benedict  v.  Columbus  Const.  Co.,  49  N.  J.  Eq.  41,  23 
Atl.  491,  Indiana  statute  preventing  exportation  of  natural  gas;  West- 
em  Union  Tel.  Co.  v.  Burgess  (Tex.  Civ.  App.),  43  S.  W.  1035,  act 
invalidating  stipulations  for  exemption  from  liability  for  nondelivery, 
unless  company  be  notified  within  sixty  days ;  dissenting  opinion  in  Lake 
Shore  etc.  Ry.  Co.  v.  Ohio,  173  U.  S.  324,  43  L,  Ed.  716,  19  Sup.  Ct.  480, 
majority  upholding  Ohio  statute  requiring  stoppage  of  certain  trains  at 
towns  of  certain  size ;  dissenting  opinion  in  Adams  Exp.  Co.  v.  Ohio,  165 
U.  S.  235,  41  L.  Ed.  700,  17  Sup.  Ct.  314,  majority  upholding  Ohio 
** Nichols  Law"  taxing  telephone  and  express  companies;  Alexander  v. 
Western  Union  Tel.  Co.,  66  Miss.  172,  14  Am-  St»  Rep.  559,  3  L.  R.  A, 
73,  5  South.  398,  arguendo. 

Distinguished  in  Western  Union  Tel.  Co.  v.  Crovo,  220  U.  S.  368,  370, 
371,  55  L.  Ed.  500,  501,  502,  31  Sup.  Ct.  399,  statute  of  Virginia  imposing 
penalty  on  telegraph  company  for  failure  to  transmit  message  without 
unreasonable  delay  as  applied  to  interstate  message,  is  valid;  Western 
Union  Tel.  Co.  v.  Commercial  Milling  Co.,  218  U.  S.  415,  420,  21  Ann, 
Oas.  815,  54  L.  Ed.  1091,  1093,  31  Sup.  Ct.  59,  statute  of  Michigan  of 
1893,  fixing  liability  of  telegraph  companies  for  nondelivery  of  messages 
at  damages  sustained  by  sender,  is  not  invalid  as  to  interstate  messages ; 
Ivy  V.  Western  Union  Tel.  Co.,  165  Fed.  376,  act  of  Arkansas  of  1903, 
providing  for  recovery  of  damages  for  mental  anguish  from  telegraph 
companies  transacting  business  within  State  for  negligence  in  trans- 
mitting or  delivering  message,  is  valid  as  applied  to  interstate  message 
sent  from  point  in  ^kansas ;  Parker  v.  Western  Union  Tel.  Co.,  87  Mo. 
App.  558,  allowing  recovery  of  penalty  against  telegraph  company  for 
failing  to  transmit  and  deliver  message  to  place  within  State  properly; 
Western  Union  Tel.  Co.  v.  Gilkinson,  46  Ind.  App.  31,  90  N.  E.  651,  allow- 
ing recovery  in  action  against  telegraph  company  for  failure  to  deliver 
\nessage  sent  from  Indiana  to  Ohio,  where  contract  was  made,  and  failure 
to  transmit  occurred  within  State;  State  v.  Western  Union  Tel.  Co., 
75  Kan.  647,  656,  90  Pac.  313,  316,  foreign  telegraph  company  refusing 
to  pay  charter  fee  may  be  ousted  from  local  nongovernmental  business, 
although  receipts  from  interstate  and  government  business  are  insuflfi- 
cient  to  keep  many  offices  open;  Postal  Telegraph-Cable  Co.  v.  State, 
110  Md.  617,  73  Atl.  683,  act  of  1908,  requiring  telegraph  companies  to 
show  on  message  time  filed  for  transmission  and  time  received  at  de- 
livery office,  applicable  to  intrastate  messages  only,  is  valid;  Commercial 
Milling  Co.  v.  Western  Union  Tel.  Co.,  151  Mich.  439,  115  N.  W.  704, 
act  making  telegraph  company  liable  for  negligence  to  amount  of  loss 
sustained  applied  to  interstate  message  so  as  to  render  stipulation  limit- 
ing liability  on  unrepeated  message  void,  is  valid;  Western  Union  Tel. 
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Co.  V.  State,  31  Okl.  428,  121  Pac.  1074,  order  of  corporation  commis- 
sion prohibiting  extra  charge  for  delivery  of  telegrams  in  cities  and 
towns  of  State  within  radius  of  two  miles  from  office  of  delivery  is 
valid,  not  only  as  to  intrastate  messages,  but  as  to  messages  received 
from  points  without  State;  Brown  v.  Western  Union  Tel.  Co.,  85  S.  C. 
497,  137  Am.  St.  Rep.  914,  67  S.  E.  147,  allowing  recovery  for  mental 
anguish  for  failure  to  deliver  telegram  sent  from  South  Carolina  to 
plaintiff  in  Washington,  D.  C;  Walker  v.  Western  Union  Tel.  Co.,  75 
S.  C.  526,  56  S.  E.  42,  holding  tort  was  committed  in  South  Carolina 
in  allowing  recovery  in  action  for  failure  to  deliver  telegram  sent  from 
South  Carolina  to  Louisiana,  where  unintelligible  message  was  repeated 
from  South  Carolina;  Western  Union  Tel.  Co.  v.  White,  113  Va.  423, 
424,  74  S.  E.  175,  176,  statute  imposing  penalty  on  telegraph  company 
for  failure  to  transmit  message  is  valid  as  applied  to  interstate  message 
sent  to  relay  office  in  District  of  Columbia  and  lost ;  Postal  Tel.  Cable 
Co.  V.  Umstadter,  103  Va.  744,  746,  50  S.  E.  260,  upholding  Code  1887, 
§  1291,  imposing  penalty  on  tel^raph  company  failing  to  transmit  mes- 
sage though  applicable  to  telegram  to  another  State. 

Distinguished  in  following  cases,  upholding  respective  acts;  Western 
Union  Tel.  Co.  v.  James,  162  U.  S.  658,  662,  40  L.  Ed.  1108,  1109, 16  Sup. 
Ct.  937,  938  (see  dissenting  opinion  in  162  U.  S.  663,  40  L.  Ed.  1109,  16 
Sup.  Ct.  939),  act  requiring  receipt,  transmission  and  delivery  with  due 
diligence;  Jamieson  v.  Indiana  etc.  Oil  Co.,  128  Ind.  572,  12  L.  R.  A. 
657,  28  N.  E.  81,  act  regulating  transmission  of  natural  gas  through 
pipes;  State  v.  Indiana  etc.  R.  R.  Co.,  133  Ind.  82,  18  L.  R.  A.  507,  32 
N.  E.  821,  statute  requiring  railroads  to  post  notices  of  time  of  arrival, 
shortly  prior  thereto;  Connell  v.  Western  Union  Tel.  Co.,  108  Mo.  465, 
18  S.  W.  884,  and  Newman  v.  Western  Union  Tel.  Co.,  54  Mo.  App.  446, 
act  making  company  liable  for  failure  to  receive  and  promptly  trans- 
mit ;  Ba^  V.  Wilmington  etc.  R.  R.  Co.,  109  N.  C.  284,  26  Am.  St.  Rep. 
573,  14  L.  R.  A.  598,  14  S.  E.  81,  statute  penalizing  failure  to  shipl 
freight  within  five  days  after  receipt ;  Butner  v.  Western  Union  Tel.  Co., 
2  Okl.  248,  37  Pac.  1091,  act  regulating  order  of  receipt  and  transmis- 
sion applied  to  messages  sent  and  received  in  territory;  Ne*w  Orleans 
Gas-light  Co.  v.  Hart,  40  La.  Ann.  478,  8  Am.  St.  Rep.  548,  4  South. 
218,  upholding  right  of  city  to  remove  gas  lamp-posts,  etc.;  Kemp  v. 
Western  Union  Tel.  Co.,  28  Neb.  667,  26  Am.  St.  Rep.  366,  44  N.  W. 
1065,  holding  company  liable  for  nondelivery  of  extra  State  message,  on 
ground  of  breach  of  contract ;  Lumberville  Bridge  Co.  v.  Board  of  Asses- 
sors, 55  N.  J.  L.  535,  25  L.  R.  A.  137,  26  Atl.  713,  holding  license  fee  on 
domestic  corporations  not  invalid  because  incidentally  affecting  inter* 
state  commerce. 

Constitutionality    of    State    regulations    of   interstate    commerce. 
Note,  27  Am.  St.  Rep.  559. 
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State  statutes  penalizing  negligent  handling  of  telegrams  as  regu- 
lation of  interstate  commerce.    Note,  2  Ann.  Gas.  613. 

Imposition  hy  States  of  burdens  in  interstate  telegraph  and  tele- 
phone companies.    Note,  24  L.  B.  A.  166. 

Limits  for  delivery  of  telegrams.    Note,  84  L.  B.  A.  433. 

State  law  affecting  telegraphs  as  regulation  of  interstate  commerce. 
Note,  36  L.  B.  A.  (N.  S.)  221. 

Taxation  of  corporate  franchises.    Note,  57  L.  B.  A.  80. 

Corporate  taxation  and  the  commerce  clause.    Note,  60  L.  B.  A. 
"   645. 

Police  regulation'  of  electric  companies.    Note,  31  L.  B.  A.  799,  802, 
807. 

Municipal  control  over  railroads  and  electrical  companies  as  nui- 
sances on  streets.    Note,  39  L.  B.  A.  621. 

122  U.  S.  360-363,  30  L.  Ed.  1161,  7  Sap.  Ct.  1216,  ST.  LOXnS  ETC.  BY. 
CO.  y.  VICKEBS. 

State  Constitution  cannot  prolilMt  Federal  Judges  ftom  charging  Juries 
as  to  facts. 

Approved  in  Washington  etc.  Bridge  Co.  v.  Pennsylvania  Steel  Co., 
215  Fed  36,  131  C.  C.  A.  340,  holding  statute  of  West  Virginia  relating 
to  demurrer  to  evidence  does  not  apply,  and  reversing  judgment  for  steel 
company  in  action  to  recover  indemnity  from  bridge  company  on  judg- 
ment recovered  against  steel  company  by  its  employee;  Knight  v. 
Illinois  Cent.  R.  Co.,  180  Fed.  372,  103  C.  C.  A.  514,  holding,  iij  action 
for  wrongful  death.  State  Constitutions  and  statutes  forbidding  judges 
in  instructing  juries  to  express  opinions  on  facts  do  not  bind  Federal 
courts;  Union  Pac.  R.  Co.  v.  Thomas,  152  Fed.  371,  81  C.  C.  A.  491,  in 
action  for  personal  injuries  in  Federal  court,  opinion  of  trial  court  ex- 
pressed to  jury  on  matters  of  fact  is  not  reviewable  error;  Kerr  v. 
Modem  Woodmen  of  America,  117  Fed.  596,  54  C.  C.  A.  655,  upholding 
Federal  judge's  power  to  state  to  jury  his  opinion  as  to  facts  proved  by 
evidence,  jury  informed  they  were  not  bound  thereby;  Lesser  Cotton  Co. 
V.  St.  Louis  etc.  Ry.  Co.,  114  Fed.  142,  52  C.  C.  A.  95,  refusing  to  review 
opinion  of  Federal  judge  upon  facts  expressed  in  charge,  no  rule  of  law 
incorrectly  stated;  United  States  v.  Philadelphia  Reading  R.  R.  Co.,  123 
U.  S.  114,  31  L.  Ed.  139,  8  Sup.  Ct.  77,  Rucker  v.  Wheeler,  127  U.  S.  93, 
32  L.  Ed.  106,  8  Sup.  Ct.  1146,  California  Ins.  Co.  v.  Union  Compress 
Co.,  133  U.  S.  417,  33  L.  Ed.  738,  10  Sup.  Ct.  372,  and  Van  Gunder  v. 
Virginia  Coal  etc.  Co.,  52  Fed.  856,  3  C.  C.  A.  294,  all  holding  Federal 
judge  may  express  opinion  on  facts. 

xm— 68 


]22  U.  S.  363-382        NOTES  ON  U.  S.  REPORTS.  1074 

122  U.  S.  363-365,  30  I^  Ed.  1150,  7  Sup.  Ot.  1248,  WHIT8ITT  v.  XTNION 
DEPOT  ft  E.  B.  CO. 

Snpreme  Court  will  dismisB  appeal  bronght  four  yea^  after  decree,  no 
disability  being,  shown. 

Approved  in  Butt  v.  United  States,  126  Fed.  795,  denying  Circuit 
Court's  power  to  allow  United  States  an  appeal  from  judgment  after 
expiration  of  six  months  from  entry. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal 
Supreme  Court  for  review.    Note,  66  L.  R.  A.  846. 

122  U.  S.  365-376,  30  Ii.  Ed.  1211,  7  Sup.  Ct.  1271,  MAXWEU.  LAND- 
OBANT  CASE. 

Confirmation  of  Mexican  grant  by  Congress  is  conclusive  on  courts. 

Approved  in  F.  C.  Austin  Mfg.  Co.  v.  American  Wellworks,  121- Fed. 
79,  57  C.  C.  A.  330,  refusing  to  review  additional  evidence  introduced 
into  record  by  stipulation  after  order  granting  preliminary  injunction; 
Interstate  Land  Co.  v.  Maxwell  Land  Co.,  139  U.  S.  570,  35  L.  Ed.  279, 
11  Sup.  Ct.  656,  holding  validity  of  said  grant  no  longer  questionable; 
Astiazaran  v.  Santa  Rita  Min.  Co.,  148  U.  S.  83,  37  L.  Ed.  377,  13  Sup. 
Ct.  468,  holding  private  land  claim,  reported  by  surveyor-general  incon- 
testable until  Congress  has  acted  thereon;  Russell  v.  Maxwell  Land- 
Grant  Co.,  158  U.  S.  255,  39  L.  Ed.  971,  15  Sup.  Ct.  828,  holding  con- 
firmed survey  not  challengable  in  collateral  attack;  McNee  v.  Donahue, 
76  Cal.  502,  18  Pac.  440,  holding  confirmatory  act  operates  as  grant  in 
praesenti;  United  States  v.  San  Pedro  and  Canon  del  Agua  Co.,  4  N.  M. 
277,  17  Pac.  389,  holding  principal  case  conclusive  of  validity  of  patent 
involved  herein ;  United  States  v.  Maxwell  Land-Grant  Co.,  5  N.  M.  302, 
303,  3  L.  R.  A.  752,  21  Pac.  154,  holding  decree  of  Circuit  Court  in  Colo- 
rado, upholding  validity  of  patent,  conclusive  on  parties  in  suit  in  terri- 
tory ;  Waddingham  v.  Robledo,  6  N.  M.  373,  28  Pac.  671,  holding  claim- 
ants under  inchoate  Mexican  grant  have  no  standing  as  against  patentees. 

Distinguished  in  Chaves  v.  Whitney,  4  N.  M.  184, 16  Pac.  614,  holding 
surveyor-general's  decisions  not  binding  until  confirmed. 

Appellate  court  will  not  grant  rehearing  on  ground  of  newly  discovered 
evidence. 

Approved  in  Gregory  v.  Pike,  67  Fed.  852,  15  C.  C.  A.  33,  holding,  on 
petition  for  rehearing,  in  Circuit  Court  of  Appeals,  only  petition  may 
be  filed ;  Randolph  v.  Allen,  73  Fed.  32,  19  C.  C.  A.  353,  holding  record 
filed  in  appellate  court  presumptively  correct. 

122  U.  S.  376-382,  30  L.  Ed.  1209,  7  Sup.  Ct.  1248,  MEBCHANTS^  IKS.  CO. 
V.ALLEN. 

Not  cited. 
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122  U.  8.  382-391,  30  L.  Ed.  1207,  7  Sap.  Ct.  1208,  ADAMS  v.  OOLLIEB. 

AfNdgnee's  rait  may  be  brongbt  in  drcnit  Court  after  two  years  from 
appointment,  if  commenced  before  In  District  Court. 

Approved  in  In  re  Garcewich,  115  Fed.  89,  53  C.  C.  A.  510,  holding 

title  to  goods  sold  to  bankrupt  upon  und^tanding  title  remaining  in 

vendor  as  to  goods  unsold  vests  in  trustee;  Lyman  v.  National  Bank,  98 

Me.  458,  57  Atl.  801,  vesting  title  in  trustee  in  bankruptcy  and  denying 

bank  right  to  set  off  debt  against  deposit  for  benefit  of  creditors;  King 

V.  Cram,  185  Mass.  104,  69  N.  E.  1050,  where  one  was  solvent  when  he 

assigned  policy,  his  trustee  in  bankruptcy  cannot  cancel  assignment  as 

in  fraud  of  creditors ;  Lawson  v.  Warren,  34  Okl.  102,  AnxL  Oas.  19140, 

189,  42  L.  B.  A.  (N.  S.)  183,  124  Pac.  49,  where  person  holding  series 

of  notes  secured  by  mortgage  assigns  one  of  them,  assignee  is  entitled 

to  be  preferred  to  receiver  of  assignor  in  distribution  of  proceeds  of 

mortgaged  property;  Bowen  v.  Delaware  etc.  B.  R.  Co.,  153  N.  Y.  481, 

60  Am.  St.  Rep.  669,  47  N.  E.  909,  holding  limitation  inapplicable  to 

aotion  by  assignee  for  recovery  of  bankrupt's  land  from  trespasser. 

Assignee  cannot  qnestion  conveyance  to  children,  made  when  bankrupt 
waa  solvent. 

Approved  in  Christ  v.  Zehner,  212  Pa.  192,  61  Atl.  823,  where  bill  of' 
sale  given  to  secure  loan  and  future  advances  but  no  change  of  posses- 
sion made,  and  within  four  months  of  bankruptcy  bill  of  sale  indorsed 
to  effect  that  loan  still  due  and. that  possession  given  vendee,  there  was 
no  unlawful  preference;  In  re  Thomas,  45  Fed.  792,  bankrupt's  deed  in 
favor  of  family,  made  «ix  months  before  adjudication;  Metropolitan 
Nat.  Bank  v.  Rogers,  53  Fed.  781,  3  C.  C.  A.  666  (affirming  47  Fed.  153), 
holding  assignee  takes  no  title  to  property  granted  by  bankrupt,  in 
absence  of  fraud;  Laughlin  v.  Calumet  etc.  Dock  Co.,  65  Fed.  445,  13 
C.  C.  A.  1,  holding  assignee  takes  no  title  as  against  grantee  in  prior 
unrecorded  deed,  in  absence  of  fraud;  Brown  v.  Brabb,  67  Mich.  22,  11 
Am.  St.  Rep.  653,  34  N.  W.  405,  holding  assignee  not  purchaser  in  good 
faith,  hence  liable  to  unfiled  mortgage;  Ryder  v.  Ryder,  19  R.  I.  192,  32 
Atl.  921,  holding  receiver  took  firm  property  subject  to  mortgagee's 
equity  to  have  mortgage  reformed. 

Only  creditors,  who  were  sudi  at  time  of  conveyance,  can  avoid, deed 
of  gift. 

Approved  in  Metropolitan  Nat.  Bank  v.  Rogers,  53  Fed.  778,  3 
C.  C.  A.  666  (affirming  47  Fed.  161),  holding  only  ejdsting  creditors 
can  assail  conveyance  to  wife. 
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122  U.  8.  S91-412,  SO  I^  Ed.  1230,  7  Sap.  Ct.  1264,  aOODLETT  ▼.  LOXJIS- 
VIU^  ETC  B.  B.  DO. 

Title  of  act  cannot  be  referred  to  to  extend  or  limit  positive  proTislons. 
Approved  in  United  States  v.  Forty  Barrels  &  Twenty  Kegs  of  Coca 
Cola,  215  Fed.  538,  132  C.  C  A.  47,  holding  court,  in  construing  Food 
and  Drugs  Act,  will  have  in  mind  essential  scope  and  purpose  of  act; 
The  New  York,  108  Fed.  109,  47  C.  C.  A.  232,  refusing  to  extend  plain 
provision  of  act  to  include  judgment  and  decrees,  though  title  refers 
thereto;  Louisville  Trust  Co.  v.  Louisville  etc.  R.  Co.,  75  Fed.  441,  22 
C.  C.  A.  378,  holding  title  referable  to  as  emphasizing  clearly  expressed 
intention  of  act. 

Act  granting  foreign  railway  right  of  way  and  other  privileges  is 
mere  license,  and  not  charter. 

Approved  in  Goodwin  v.  New  York,  N.  H.  &  H.  R.  R.  Co.,  124  Fed. 
358,  holding  railroad  incorporated  in  two  States  not  suable  in  court  of 
one  State  by  citizen  of  same  State;  Seattle  Gas  etc.  Co.  v.  Citizens* 
Light  &  Power  Co.,  123  Fed.  594,  holding  corporation  without  power 
to  sell  gas  in  State  where  chartered  without  power  in  other  States; 
Howard  v.  Gold  Reefs  of  Georgia,  102  Fed.  658,  allowing  corporation 
to  remove,  sued  by  citizen  of  State  where  doing  business,  pleading 
showing  incorporation  in  foreign  State;  Russell  v.  St.  Louis  etc.  Ry. 
Co.,  71  Ark.  455,  75  S.  W.  727,  foreign  corporation  compljdng  with  Acts 
1889,  p.  43,  may  exercise  eminent  domain;  Fales  v.  Chicago  etc.  Ry. 
Co.,  32  Fed.  678,  and  Overman  Wheel  .Co.  v.  Pope  Mfg.  Co.,  46  Fed. 
578,  both  holding  fact  that  corporation  does  business  in  State  does  not 
make  it  resident  thereof;  Myers  v.  Murray,  43  Fed.  697,  holding  corpo- 
ration can  have  residence  only  in  State  creating  it;  Nat.  Typographic 
Co.  V.  New  York  Typographic  Co.,  44  Fed.  711,  denying  jurisdiction  of 
suit  against  corporation  of  another  State;  Baughman  v.  Nat.  Water- 
Works  Co.,  46  Fed.  6,  holding  terms  "citizenship"  and  "residence"  of 
corporations  synonymous;  James  v.  St.  Louis  etc.  Ry.  Co.,  46  Fed.  49, 
but  holding  corporation  of  one  State  may  be  made  citizen  of  another; 
Markwood  v.  Southern  Ry.,  65  Fed.  824,  holding  language  of  act  per- 
mitting foreign  corporation  to  do  business  in  State  must  be  clear,  to 
render  it  State  corporation;  Marion  Phosphate  Co.  v.  Perry,  74  Fed. 
428,  33  L.  R.  A.  254,  20  C.  C.  A.  490,  holding  statute  providing  for  con- 
tinuance of  corporation  beyond  time  for  dissolution,  for  purposes  of 
suit,  inapplicable  to  corporation  merely  doing  business  in  State;  Boston 
Investment  Co.  v.  Boston,  158  Mass.  463,  33  N.  E.  581,  holding  foreign 
corporation  not  taxable  on  bank  deposits  in  Massachusetts;  Martin  v. 
Baltimore  etc.  R.  R.  Co.,  151  U.  S.  677,  38  L.  Ed.  318,  14  Sup.  Ct.  535^ 
and  Picard  v.  Tennessee  etc.  R.  R.  Co.,  130  U.  S.  639,  32  L.  Ed.  1052. 
9  Sup.  Ct.  641,  both  arguendo. 
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Distinguished  in  United  Slates  v.  Southern  Pac.  R.  Co.,  49  Fed.  302, 
holding  corporations  "inhabitants"  of  any  State  in  which  they  operate; 
Western  etc.  R.  Co.  v.  Roberson,  61  Fed.  594,  9  C.  C.  A.  646,  holding 
Tennessee  corporation,  lessee  of  Georgia  corporation,  suable  in  Ten- 
nessee as  citizen  of  Georgia;  Rogers  v.  Nashville  etc.  Ry.  Co.,  91  Fed. 
317,  33  C.  C.  A.  517,  holding  foreign  corporation,  recognized  by  State 
legislature,  vested  with  powers  of  domestic  corporation;  Smith  v.  New 
York  etc.  R.  Co.,  96  Fed.  508,  holding  corporation  formed  by  consoli- 
dation of  Massachusetts  and  other  corporations,  authorized  by  Massa- 
chusetts law,  a  Massachusetts  corporation. 

Suit   by  citizen   acrainst  merely  licensed   foreign   corporation  is  re- 
movable. 

Approved  in  Goodloe  v.  Tennessee  Coal  etc.  R.  Co.,  117  Fed.  351, 
overruling  motion  to  remand  suit  brought  by  citizen  of  Alabama  against 
corporation  incorporated  in  Tennessee,  but  doing  business  under  special 
Alabama  statute;  dissenting  opinion  in  Calvert  v.  Southern  R.  Co.,  64 
S.  C.  155,  41  S.  E.  968,  court  holding  foreign  corporation  though  com- 
plying with  act  of  March  19,  1896,  a  nonresident  for  purpose  of  re- 
moval to  Federal  court;  Martin  v.  Baltimore  etc.  R.  R.  Co.,  151  U.  S. 
684,  38  L.  Ed.  315, 14  Sup.  Ct.  537,  County  Conrt  v.  Baltimore  etc.  R.  Co., 
35  Fed.  165,  and  Baltimore  etc.  R.  Co.  v.  Ford,  35  Fed.  171,  all  holding 
Baltimore  etc.  R.  R.  Co.  a  Maryland  corporation,  and  entitled  to  remove 
suit  begun  in  West  Virginia;  Louisville  etc.  Ry.  Co.  v.  Louisville  Trust 
Co.,  174  U.  S.  563,  43  L.  Ed.  1081,  19  Sup.  Ct.  821,  upholding  Federal 
jurisdiction  over  suit  in  Kentucky,  involving  Indiana  corporation,  made 
Kentucky  corporation  pending  litigation;  James  v.  St.  Louis  etc.  Ry. 
Co.,  46  Fed.  48,  holding  language  of  act  making  foreign  corporation 
citizen  must  be  clear;  Chapman  v.  Alabama  etc.  R.  Co.,  59  Fed.  371, 
holding  Georgia  act  authorizing  Alabama  corporation  to  extend  into 
Georgia  does  not  deprive  it  of  right  to  remove,  when  sued  by  Georgians ; 
Guinault  v.  Louisville  etc.  R.  R.  Co.,  42  La.  Ann.  54,  7  South.  63,  hold- 
ing appointment  of  resident  agent  does  not  affect  questions  of  domi- 
cile and  citizenship;  Bradley  v.  Ohio  River  etc.  Ry.  Co.,  119  N.  C.  926, 
reaffirming  rule;  Markwood  v.  Southern  Ry.,  65  Fed.  823,  arguendo. 

Distinguished  in  Bradley  v.  Ohio  etc.  Ry.  Co.,  78  Fed.  393,  holding 
State  corporation,  chartered  also  by  other  States,  not  foreign  corpora--, 
tion  for  removal  purposes. 

Jurisdiction  over  foreign  corporations.  Note,  85  Am.  St.  Rep.  907, 
908. 

When  defendant  corporation  is  entitled  to  remove  action  to  Fed- 
eral court  on  ground  of  diverse  citizenship.  Note,  12  Ann.  Gas. 
521. 

Residence  or  citizenship  of  foreign  corporations  for  purpose  of 
Federal  jurisdiction.    Note,  14  L.  B.  A.  185. 
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Oourt  may  direct  verdict  for  defendant  'Where  evidence  insufficient  to 
support  verdict  for  plaintifl.  • 

Approved  in  Southem  Ry.  Co.  v.  Carr,  153  Fed.  Ill,  82  C.  C.  A.  240, 
reversing  judgment  for  plaintiff  in  action  for  personal  injuries  for  er- 
roneous instructions  failing  to  explain  difference  between  contributory 
negligence  and  assumption  of  risk;  Warthen  v.  Hammond,  5  App.  D.  C. 
173,  reversing  directed  verdict  for  defendant  in  action  for  goods  sold 
and  delivered,  where  evidence  as  to  authority  of  defendant's  agent 
contracting  debt  was  conflicting;  Howes  v.  District  of  Columbia,  2 
App.  D.  C.  195,  affirming  directed  verdict  for  defendant  in  action  for 
personal  injuries  received  by  falling  into  opening  in  sidewalk;  Estate 
of  McLane,  21  D.  C.  560,  affirming  directed  verdict  for  caveatees  where 
caveators  failed  to  prove  undue  influence  or  fraud  tending  to  invalidate 
will ;  Brunson  v.  Southwestern*  Development  Co.,  7  Ind.  Ter.  224,  104 
S.  W.  598,  holding  company  was  not  negligent  in  action  by  miner  for 
injuries  received  by  falling  of  slate  in  room  tunneled  out  by  himself, 
where  he  had  option  to  do  such  work  or  pay  company's  timberman; 
Hart  V.  Bangor  etc.  Co.,  110  Me.  543,  87  Atl.  222,  holding  car  repairer 
going  underneath  ear  without  taking  precaution  for  his  safety  assumed 
risk  and  could  not  recover  for  personal  injuries;  Solts  v.  Southwestern 
Cotton  Oil  Co.,  28  Okl.  714,  115  Pac.  779,  affirming  directed  verdict  for 
defendant  in  action  for  personal .  injuries  received  while  unloading  cot- 
tonseed from  box-car  on  side-track  into  seed  conveyor  not  kept  covered 
as  during  previous  season;  Neeley  v.  Southwestern  etc.  Oil  Co.,  13  Okl. 
362,  64  L.  R.  A.  145,  75  Pac.  359,  reversing  non^it  in  action  by  employee 
for  personal  injuries;  Pollak  v.  Brush  Elec.  Assn.,  128  U.  S.  456,  32 
L.  Ed.  478,  9  Sup.  Ct.  122,  upholding  direction  for  plaintiff;  Graham  v. 
Pennsylvania  R.  Co.,  39  Fed.  597,  directing  judgment  for  defendant,  where 
evidence  showed  want  of  reasonable  care  of  plaintiff ;  New  York  etc.  S.  S. 
Co.  V.  Anderson,  50  Fed.  464, 1  C.  C.  A.  529,  refusing  to  review  refusal  to 
grant  new  trial  on  ground  that  verdict  was  against  evidence;  Gowen 
V.  Harley,  56  Fed.  982,  6  C.  C.  A.  190,  holding  direction  proper  in  absence 
of  evidence  for  plaintiff;  Beatty  v.  Mutual  Reserve  etc.  Life  Assn.,  75 
Fed.  68,  21  C.  C.  A.  227,  reaffirming  rule;  Ross  v.  Texas  etc.  Ry.  Co., 
44  Fed.  44,  arguendo. 

Distinguished  in  Kane  v.  Northern  Central  Ry.  Co.,  128  U.  S.  94,  82 
L.  Ed.  341,  9  Sup.  Ct.  17,  holding  question  of  brakeman  's  negligence  in 
remaining  on  train,  for  jury;  Zopfi  v.  Postal  Tel.  Cable  Co.,  60  Fed.  991, 
992,  9  C.  C.  A.  308,  holding  direction  improper  where  different  inferences 
from  evidence  were  possible;  Chicago  etc.  Ry.  Co.,  v.  Snyder,  128  HI. 
658,  21  N.  E.  521,  holding  verdict  cannot  be  directed  where  there  is  some 
evidence. 

Negligence  in  venturing  on  track  over  which  other  train  has  right  of 
way.    Note,  1  L.  R.  A.  (N.  S.)  1015. 
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Miscellaneous.  Cited  in  St.  Louis  Cordage  Co.  v.  Miller,  126  Fed. 
498,  610, 63  L.  R.  A.  551,  61  C.  C.  A.  477,  holding  court  erred  in  failing 
to  instruct  servant  unentitled  to  recover,  injured  by  hand  slipping  from 
handle  into  gears;  Mason  etc.  R.  R.  Co.  v.  Yockey,  103  Fed.  269,  43 
C.  C.  A.  228,  holding  question  for  jury  whether  fireman,  observing  water 
dripping  from  tank,  but  not  icy  formation,  should  have  left  engine  to 
avoid  assumption  of  risk ;  Kane  v.  Northern  Central  Ry.  Co.,  128  U.  S. 
95,  32  L.  Ed.  341,  9  Sup.  Ct.  17,  Chicago  etc.  Ry.  v.  Davis,  53  Fed.  63, 
3  C.  C.  A.  429,  and  Union  Pac.  Ry.  Co.  v.  Jarvi,  53  Fed.  69,  3  C.  C.  A. 
433,  erroneously  as  to  question  of  negligence. 

122  U.  S.  41S>432,  30  L.  Ed.  1193,  7  Snp.  Ot.  1S04,  NEW  PBOCES8  FER- 
MENTATION CO.  y.  MAUS. 

Patent  No.  215,679,  for  improvement  in  process  for  making  beer,  held 
▼alid,  and  infringed. 

Cited  in  Consolidated  Bunging  Apparatus  Co.  v.  H.  Clausen  &  Son 
Brewing  Co.,  39  Fed.  279,  arguendo. 

Patent  will  iBsue  for  new  process,  prodacing  new  result,  although  ap- 
paratus used  may  be  old. 

Approved  in  Carnegie  Steel  Co.  v.  Cambria  Iron  Co.,  185  U.  S.  425, 
46  L.  Ed.  981,  22  Sup.  Ct.  707,  holding  Jones  patent  for  a  method  of  mix- 
ing molten  pig  metal  valid  and  infringed;  San  Francisco  Cornice  Co. 
V.  Beyrle,  195  Fed.  518,  519, 115  C.  C.  A.  426,  Beyrle  patent  for  process 
of  casing  wooden  moldings  with  metal  is  valid  and  infringed;  Manhat- 
tan General  Constr.  Co.  v.  Helios-Upton  Co.,  135  Fed.  788,  holding  void 
Baker  patent  No.  684,165,  for  method  of  regulating  electric  circuits; 
Chisholm  v.  Johnson,  106  Fed.  200,  sustaining  patent  for  process  of 
gathering  and  hulling  green  peas  from  vines ;  In  re  Weston,  17  App.  D.  C. 
438,  process  for  making  symmetrical  movable  coil  for  electrical  measur- 
ing instrument  is  patentable;  Telephone  Cases,  126  U.  S.  533,  31  L.  Ed. 
989,  8  Sup.  Ct.  781,  holding  process  patentable;  Risdon  Locomotive 
Works  V.  Medart,  158  U.  S.  76,  39  L.  Ed.  903,  15  Sup.  Ct.  748,  holding 
process  involving  chemical  action  patentable,  although  mechanism  neces- 
sary to  apply  same;  Everest  v.  Buffalo  etc.  Oil  Co.,  24  Blatchf.  464,  31 
Fed.  743,  and  Celluloid  Mfg.  Co.  v.  American  Zylonite  Co.,  31  Fed.  910, 
holding  process  producing  new  result  patentable,  although  using  old 
machinery ;  Frankfort  Whiskey-Process  Co.  v.  Mill  Creek  Distilling  Co., 
37  Fed.  540,  holding  fact  that  process  may  be  covered  with  various 
apparatus  immaterial;  Featherstone  v.  George  R.  Bidwell  Cycle  Co., 
53  Fed.  116,  holding  where  complainants  insist  only  on  infringement  of 
certain  claims,  validity  of  others  cannot  be  considered. 

Right  to  patent  for  new  process.    Note,  20  E.  R.  G.  131,  132. 
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122  U.  S.  432-440,  30  L.  Ed.  1223,  7  Sup.  Ct.  1290,  OANDY  v.  MABBLE« 

Delay  in  prosecuting  suit,  after  appUcatton  rejected,  unleas  unavoidable, 
presumes  abandonment. 

Approved  in-  Lang  v.  Twitchell-Champlin  Co.,  207  Fed.  365,  decision 
of  patent  office  in  interference  proceedings  on  question  of  priority  be- 
tween two  applicants  is  entitled  to  great  weight,  and  Cobb  patent  for 
closing  c^s  is  valid  and  infringed  by  Odquist  and  Lyche  patent ;  Wende 
V.  Horine,  191  Fed.  622,  inventor  may  maintain  suit  to  obtain  patent 
notwithstanding  assignment  of  his  rights ;  Westinghouse  Electric  &  Mfg. 
Co.  V.  Ohio  Brass  Co.,  186  Fed.  520,  sustaining  demurrer  to  bill  in  equity 
to  obtain  patent  for  laches,  where  delay  was  not  shown  to  be  unavoid- 
able; Western  Glass  Co.  v.  Schmertz  Wire-Glass  Co.,  185  Fed.  791,  792, 
109  C.  C.  A.  1,  patent  procured  by  fraud  and  collusion  or  illegal  pro- 
cedure in  patent  office  or  in  suit  to  procure  its  issuance  can  be  attacked 
only  by  government,  and  such  matter  can  be  set  up  as  defense  in  in- 
fringement suit;  Schmertz  Wire  Glass  Co.  v.  Western  Glass  Co.,  178 
Fed.  986,  and  Schmertz  Wire-Glass  Co.  v.  Pittsburgh  Plate-Glass  Co., 
168  Fed.  89,  both  holding  delay  in  prosecution  of  suit  to  obtain  patent 
incident  to  death  of  complainant  does  not  operate  as  abandonment  where 
adverse  party  acquiesced  in  delay;  Duryea  v.  Rice,  28  App.  D.  C.  436, 
where  two  years  have  not  elaj^sed  after  final  action  by  patent  office  on 
original  application  before  filing  of  divisional  application,  there  was  no 
abandonment;  Durham  v.  Seymour,  6  App.  D.  C.  87,  in  suit  for  patent  re- 
jected by  commissioner,  complainant  is  confined  to  claims  presented  in 
patent  office;  Fassett  v.  Ewart  Mfg.  Co.,  62  Fed.  407,  10 -C.  C.  A.  441, 
holding  patent  office's  decision  in  interference  proceeding  conclusive 
after  two  years'  delay;  American  Bell  Tel.  Co.  v.  United  States,  68  Fed. 
564, 15  C.  C.  A.  569,  reaffirming  rule. 

Presumption  of  abandonment  applies  to  part  of  application  inyolved 
in  remedy  by  bill  in  equity. 

Approved  in  In  re  Hien,  166  U.  S.  438,  41  L.  Ed.  1068,  17  Sup.  Ct.  626, 
American  Bell  Tel.  Co.  v.  United  States,  68  Fed.  567,  15  C.  C.  A.  569, 
both  following  rule;  Durham  v.  Seymour,  161  U.  S.  237,  239,  240,  40 
L.  Ed.  683,  684,  16  Sup.  Ct.  453,  454,  and  Bemardin  v.  Northall,  77  Fed. 
851,  both  arguendo. 

Who  is  true  and  first  inventor.    Note,  20  E.  B.  0.  185. 

Miscellaneous.  Cited  in  Schmertz  Wire  Glass  Co.  v.  Western  Glass 
Cp.f  178  Fed.  975,  in  suit  to  obtain  patent,  uniting  of  adverse  interests, 
fully  disclosed  to  court,  is  not  collusive,  but  merely  converts  suit  into 
ex  parte  one  and  docs  not  affect  jurisdiction  of  court;  Dover  v.  Green- 
wood, 177  Fed.  950,  952,  suit  to  obtain  patent  is  governed  by  equity  rules 
and  party  cannot  be  deprived  of  right  to  cross-examine  opposing  wit- 
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nesses  by  introduction  of  proofs  taken  in  interference  proceedings; 
Laas  y.  Scott,  161  Fed.  125,  in  suit  to  obtain  patent  denied  by  patent 
office  and  Court  of  Appeals  of  District  of  Columbia  after  hearing  in 
interference  between  same  parties,  presumption  of  correctness  of  such 
decisions  is  destroyed  by  proof  of  false  and  perjured  evidence;  Davis 
V.  Garrett,  152  Fed.  725,  in  suit  to  obtain  patent  refused  by  patent 
office,  complainant  is  not  entitled  to  patent  on  default  by  defendant,  but 
must  establish  right  to  patent  by  proof  of  patentability  of  his  inven- 
tion. 

122  U.  S.  441-450,  30  L.  Ed.  1143,  7  Sap.  Ot  1216,  PAZTON  Y.  OEISWOLD. 

Not  cited. 

122  U.  S.  460-456,  30  L.  Ed.  1228,  7  Sup.  Ot  1275,  ESTES  Y.  OUKTEB. 
Assisninent  for  creditors,  glTlng  inref erences,  in  allowable  In  IdissiBBippl. 

Approved  in  Davis  v.  Schwartz,  155  U.  S.  639,  89  L.  Ed.  294,  15 
Sup.  Ct.  240,  holding  mortgage  to  preferred  creditor  does  not  operate 
as  general  assignment;  Sells  v.  Rosedale  Grocery  etc.  Co.,  72  Miss.  607, 
17  South.  238,  upholding  insolvent  corporation 's  mortgage  to  secure  pre- 
ferred creditors. 

Distinguished  in  Rochester  v.  Armour,  92  Ala.  439,  8  South.  783,  hold- 
ing insolvent  cannot  create  preference  by  confessing  judgment  just  prior 
to  assignment. 

Trust  deed  to  surety,  in  contemplation  of  insolyency,  and  payment  of 
debt  to  wife,  upheld. 

Approved  in  Ohio  Valley  Bank  Co.  v.  Mack,  163  Fed.  157,  24  L.  R.  A. 
(N.  S.)  184,  89  C.  C.  A.  605,  affirming  allowance  of  claims  of  father 
of  bankrupt  after  surrender  of  certain  preferences;  Danzig  v.  Saks,  9 
Mackey  (D.  C),  190,  where  preference  in  assignment  for  creditors  is  made 
under  mistake  as  to  legal  right  of  party  preferred,  assignment  is  not 
void  in  absence  of  fraud,  but  must  be  corrected;  Blair  State  Bank  v. 
Bunn,  61  Neb.  469,  85  N.  W.  529,  upholding  reconveyance  to  debtor's 
wife  by  purchasing  creditor;  Huntley  v.  Kingman,  152  U.  S.  534,  38 
L.  Ed.  543,  14  Sup.  Ct.  691,  upholding  partial  assignment  to  secure  pre- 
ferred creditors;  Davis  v.  Schwartz,  155  U.  S.  638,  39  L.  Ed.  293,  15 
Sup.  Ct.  240,  holding  relationship  of  preferred  creditor  does  not  invali- 
date preference ;  Baer  v.  Rooks,  50  Fed.  901, 2  C.  C.  A.  76,  upholding  trans- 
fer to  creditor  just  prior  to  assignment;  Hill  v.  Ryan  Grocery  Co.,  78 
Fed.  26,  23  C.  C.  A.  624,  and  Pollock  v.  Sykes,  74  Miss.  714,  21  South. 
782,  both  holding  deed  of  trust,  to  secure  preferred  creditor,  not  neces- 
sarily part  of  assignment,  made  same  day;  Wilson  v.  Harris,  21  Mont. 
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415,  54  Pac.  59,  holding  mere  fact  that  preferred  creditor  was  assignor's 
daughter  not  badge  of  fraud. 

Invalidity  of  conveyance  in  fraud  of  creditors.    Note,  18  E.  G.  R. 
79. 

Assignment  for  creditors  is  not  impaired  by  prior  fraadulent  cMivey- 
ance. 

Approved  in  Hill  v.  Woodberry,  49  Fed.  140,  1  C.  C.  A.  206,  holding 
fraudulent  disposition  invalidates  assignment  only  when  part  of  gen- 
eral scheme  to  defraud;  Pettit  v.  Parsons,  9  Utah, '228,  33  Pac.  1039, 
'holding  it  necessary,  in  attacking  assignment  on  ground  of  fraud,  to 
show  that  assignee  participated  therein. 

122  U.  8.  457-469,  30  L.  Ed.  1178,  7  Sap.  Ct.  1249,  TRAVELERS*  INS.  CO. 
V.  EDWARDS. 

Insurance  company  held  bonnd  by  recognized  agent's  acts,  resulting 
in  failure  to  transmit  proofs  of  deatb  in  time. 

Approved  in  New  England  Mtg.  etc.  Co.  v.  Gay,  33  Fed.  648,  Gray 
V.  Blum,  55  N.  J.  Eq.  558,  38  Atl.  648,  and  Trippe  v.  Provident  Fund 
Soc,  140  N.  Y.  28,  37  Am.  St.  Rep.  532,  22  L.  R.  A.  434,  35  N.  E.  317,  all 
following  rule;  Hurt  v.  Employers'  Liability  Assur.  Corp.,  122  Fed.  833, 
holding  petition  alleging  full  proof  furnished  in  manner  and  form  re- 
quired by  defendant,  accepted  and  retained  sufficient  to  show  waiver 
of  condition;  Douville  v.  Pacific  Coast  Casualty  Co.,  25  Idaho,  402,  138 
Pac.  508,  holding  in  action  on  accident  policy,  that  company  receiving 
oral  notice  and  proof  of  accident  waived  strict  compliance  with  giving 
of  written  notice. 

Proofs  of  death  in  cases  of  accident  and  life  insurance.    Note,  137 
Am.  St.  Rep.  729. 

Effect  of  words  ''sane  or  insane,"  etc.,  in  suicide  clause  in  policy. 
Note,  17  L.  R.  A.  (N.  S.)  262. 

122  U.  S.  469-477,  30  I..  Ed.  1214,  7  Sap.  Ct.  1268,  CLINTON  v.  MISSOURI 
PAC.  EY.  CO. 

Bill  of  exceptions  should  not  incorporate  Judgment  appealed  from. 
Approved  in  Evans  v.  Humphreys,  9  App.  D.  C.  395,  trial  court  may 
order  new  trial  where  parties  cannot  agree  upon  bill  of  exceptions,^ 
and  court  cannot  settle  them  according  to  its  rules,  even  though  appeal 
was  entered  from  judgment;  Moline  Plow  Co.  v.  Webb,  141  U.  S.  623, 
35  L.  Ed.  881,  12  Sup.  Ct.  102,  holding  error  of  laW,  appearing  on 
record,  need  not  be  incorporated  in  bill ;  Wilmington  v.  Ricaud,  90  Fed. 
214,  32  C.  C.  A.  580,  refusing  dismissal  for  lack  of  bill  of  exceptions 
where  alleged  errors  were  of  law  only. 
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122  XT.  S.  478-486,  30  L.  Ed.  1140,  7  Sup.  Ot.  1356,  ABGENTINE  MIN.  CO. 
y.  TEBBIBIiIS  MIN.  CO. 

Absence  of  replicatioii  to  new  answer  cannot  be  objected  to  first  on 
appeal. 

Approved  in  Gregg  v.  Hayes,  27  Colo.  App.  419, 149  Pac.  1058,  holding 
issues  warranted  introduction  of  evidence  which  would  support  judg- 
ment for  plaintiff  for  four  hundred  dollars,  and  special  verdict  that  one 
of  defendants  was  guilty  of  fraud. 

First  located,  of  two  claims  containing  ontcroppingB  of  same  yein, 
carries  right  to  work  yein. 

Approved  in  Lawson  v.  United  States  Mining  Co.,  207  U.  S.  14,  17, 
52  L.  Ed.  76,  77,  28  Sup.  Ct.  15,  discoverer  of  apex  of  vein  has  extra- 
lateral  right  to  entire  vein  on  its  dip ;  United  States  Min.  Co.  v.  La\i(3on, 
134  Fed.  774,  67  C.  C.  A.  587,  where  two  claims  divide  apex  of  vein, 
senior  claim  takes  entire  width  of  vein  on  dip  if  it  is  so  located  as  to 
give  right  to  pursue  vein  outside  of  side-lines;  St.  Louis  Min.  etc.  Co.  v. 
Montana  Min.  Co.,  104  Fed.  668,  56  L.  R.  A.  725,  44  C.  C.  A.  120,  consid- 
ering entire  secondary  vein  crossing  common  side-line  as  apexing  upon 
senior  location  until  wholly  passing  beyond  side-line ;  Jefferson  Min.  Co. 
V.  Anchoria  etc.  Mill.  Co.,  32  Colo.  181,  75  Pac.  1072,  where  there  are 
two  conflicting  lode  locations,  each  having  portion  of  apex  of  same  vein, 
senior  location'  prevails  as  to  dip  rights ;  Del  Monte  Min.  etc.  Co.  v.  Last 
Cliance  Min.  etc.  Co.,  171  U.  S.  86,  43  L.  Ed.  85,  18  Sup.  Ct.  907,  and 
Walrath  v.  Champion  Min.  Co.,  171  U.  S.  304,  43  L.  Ed.  175,  18  Sup.  Ct. 
914,  both  holding  locator  may  pursue  veins  whose  apexes  lie  within 
surface  lines,  extended  downward;  King  v.  Amy  etc.  Min.  Co.,  9  Mont. 
568,  24  Pac.  203,  holding  boundary  planes  definitely  determined  by  lines 
of  surface  location;  McMillen  v.  Ferrum  Min.  Co.,  32  Colo.  46,  106 
Am.  St.  Rep.  64,  74  Pac.  464,  arguendo. 

Right  to  follow  vein  or  lode  on  dip  beyond  surface  lines  of  location. 
Note,  53  L.  R.  A.  495,  500. 

Location  of  mining  claim.    Note,  7  L.  R.  A.  (N.  S.)  825,  843,  844. 

Section  2320,  Revised  Statutes,  contemplates  location  along  course  or 
strike  of  lode  or  vein. 

Approved  in  Fitzgerald  v.  Clark,  17  Mont.  121,  52  Am.  St.  Rep.  676, 
SO  L.  R.  A.  808,  42  Pac.  278,  discussing  rule  as  to  owner  of  apex  follow- 
ing vein. 

Wliere  claim  crosses  coarse,  end-lines  are  tliose  measorlng  wldtli,  as 
claim  crosses. 

Approved  in  Bunker  Hill  &  S.  Min.  etc.  Co.  v.  Empire  State-Idaho 
M.  &  D.  Co.,  109  Fed.  541,  48  C.  C.  A-  665,  holding  parallel  lines  crossing 
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vein  end-lines  of  claim;  Empire  Milling  etc.  Co.  v.  Tombstone  Mill  etc. 
Co.,  100  Fed.  914,  upholding  owner's  right,  locating  claim  across  lode, 
to  follow  dip  of  vein  having  apex  within  surface  boundaries  beyond  ver- 
tical plane  passing  through  end-lines ;  Fitzgerald  v.  Clark,  17  Mont.  118, 
62  Am.  St  Bep.  674,  30  L.  R.  A.  807,  42  Pac.  277,  discussing  apex  rule; 
King  V.  Amy  etc.  Min,  Co.,  9  Mont.  674,  24  Pac.  205,  arguendo. 

Side-lines  are  those  measoiing  extent  of  claim  on  each  side  of  Qiiddle 
of  vein,  at  surface. 

Cited  in  King  v.  Amy  etc.  Min.  Co.,  9  Mont.  675,  24  Pac.  205, 
arguendo. 

Where  location  crosses  vein,  side-lines  become  end-lines^  and  extended 
downward  measure  adjacent  rights. 

Approved  in  Empire  State-Idaho  Min.  etc.  Co.  v.  Bunker  Hill  etc. 
Co.,  131  Fed.  600,  604,  66  C.  C.  A.  99,  and  Last  Chance  Min.  Co.  v. 
Bunker  Hill  Min.  etc.  Co.,  13X  Fed.  688,  66  C.  C.  A.  299,  both  reaffirm- 
ing rule;  Cosmopolitan  Min.  Co.  v.  Foote,  101  Fed.  521,  522,  denying 
owner  of  mining  claim  located  across  vein  extralateral  rights  in  another 
vein  extending  transversely  and  apex  within  surface  lines ;  Southern  Cali- 
fornia Ry.  Co.  V.  O'Donnell,  3  Cal.  App.  386,  85  Pac.  934,  where  loca- 
tion of  mining  claim  was  crosswise  of  vein,  side-lines  were  really  end- 
lines,  and  rights  of  locators  were  restricted  to  area  within  side-lines 
three  hundred  feet  on  each  side  of  vein  or  lode;  Stewart  Mining  Co.  v. 
Ontario  Mining  Co.,  23  Idaho,  739,  132  Pac.  793,  fact  that  secondary 
vein  may  be  discovered  crossing  side-lines  will  not  give  locator  extra- 
lateral  rights  beyond  vertical  plane  of  end-lines  of  vein;  Parrot  Silver 
&  Copper  Co.  v.  Heinze,  25  Mont.  144,  64  Pac.  328,  denying  defend- 
ant's right  to  follow  vein,  apex  crossing  both  side-lines,  beyond  vertical 
planes  drawn  through  side-lines;  Last  Chance  Min.  etc.  Co.  v.  Tyler 
Min.  Co.,  157  U.  S.  687,  89  L.  Ed.  861,  15  Sup.  Ct.  734,  Del  Monte  Min. 
etc.  Co.  V.  Last  Chance  Min.  etc.  Co.,  171  U.  S.  87,  43  L.  Ed.  85,  18  Sup. 
Ct.  907,  and  Tyler  Min.  Co.  v.  Sweeney,  54  Fed.  295,  4  C  C.  A.  329,  all 
following  rule ;  Tyler  Min.  Co.  v.  Sweeney,  79  Fed.  280,  24  C.  C.  A.  578 
(affirming  54  Fed.  289,  292,  294,  4  C.  C.  A.  329),  holding  owner  cannot 
follow  dip  beyond  side-lines  where  vein  crosses  claim  at  right  angles; 
Colorado  Cent.  etc.  Min.  Co.  v.  Turck,  50  Fed.  896,  2  C.  C.  A.  67,  hold- 
ing, where  vein  forks,  fork  passing  without  side-lines  belongs  to  owner; 
Waterloo  Min.  Co.  v.  Doe,  82  Fed.  55,  27  C.  C.  A.  50,  where  apex  crosses 
end-lines,  passes  through  side-line,  curves  back  and  crosses  other  end- 
line,  owner  has  no  extraterritorial  rights;  Catron  v.  Old,  23  Colo.  437, 
69  Am.  St.  Bep.  259,  48  Pac.  688,  denying  extralateral  rights  where  vein 
entered  and  left  claim  through  same  side-line;  Fitzgerald  v.  Clark,  17 
Mont.  115,  132,  62  Am.  St.  Rep.  672,  686,  SOL.  B.  A.  806,  812,  42  Pac. 
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276,  282,  and  King  v.  Amy  ete.  Min.  Co.,  9  Mont.  564,  24  Pae.  201,  both 
holding  where  vein  erosses  side-line  of  location,  strike  is  terminated  by 
plane  of  snch  side-line,  and  right  to  follow  dip,  by  vertical  plane,  parallel 
to  end-lines,  taking  effect  where  apex  intersects  side-line;  Upton  v. 
Larkin,  7  Mont.  462, 17  Pae.  733,  arguendo. 

Patents  for  mineral  lands,  what  included   therein — Extralateral 
rights.    Note,  58  Am.  St  B^.  267. 

122  XT.  a  487-^96,  SO  L.  Ed.  1216,  7  8np.  Ct.  1293,  STBITTHEBS  Y.  DBEZEIi. 

"Where  consideration  of  agreement  to  buy  is  agreement  to  sell,  plead- 
ing nominal  consideration  is  ImmateriaL 

Approved  in  Clune  v.  United  States,  159  U.  S.  594,  40  L.  Ed.  271,  16 
Sup.  Ct.  126,  holding  bill  of  exceptions  only  proper  manner  of  bringing 
instructions  into  record;  Cuthill  v.  Peabody,  19  Cal.  App.  309,  125  Pae. 
928,  holding,  in  action  for  breach  of  contract  that  defendant's  offer  to 
purchase  stock  was  transformed  into  contract  of  purchase  and  sale  by 
plaintiff's  acceptance  of  offer  in  form  of  exercising  option  to  sell;  Dick- 
son V.  City  of  St.  Paul,  105  Minn.  168,  117  N.  W.  428,  in  action  involv- 
ing issue  of  usury,  two  essential  elements,  loan  and  forbearance  of 
money,  and  agreement  to  repay  same,  were  not  established;  Smith  wick 
V.  Whitley,  152  N.  C.  367,  20  Ann.  Oas.  1348,  28  L.  R.  A.  (N.  S.)  113,* 
67  S.  E.  915,  vendor's  exaction  of  interest  for  full  time  on  unmatured 
notes  for  purchase  price,  is  not  usury. 

Miscellaneous.  Cited  in  Ellenbogen  v.  Qriffey^  55  Ark.  270,  18  S.  W. 
126,  as  to  question  of  usury  in  sale. 

122  XT.  8.  496-^01,  30  L.  Ed.  1126,  7  Sup.  Ct  1298,  BEAK  ▼.  PATTEBSON. 

Husband  may  settle  property  on  wife  wltlioat  impairing  creditors' 
claims. 

Approved  in  English  v.  Brown,  219  Fed,  258,  under  law  of  New  Jersey, 
transfer  of  property  by  husband  to  wife  in  repayment  of  advances  made 
out  of  her  separate  estate  is  enforceable  in  equity  as  against  claim  of 
subsequent  judgment  creditor;  He  itt  v.  Burritt,  3  App.  D.  C.  235, 
money  received  by  husband  from  wife  after  date  of  Married  Woman's 
Act,  secured  by  deed  of  trust,  is  separate  estate,  and  her  equity  is  as 
good  as  that  of  other  creditors;  Blair  State  Bank  v.  Bunn,  61  Neb.  469, 
85  N.  W.  529,  upholding  reconveyance  to  debtor  wife  made  by  purchas- 
ing creditor;  Jewell  v.  Knight,  123  U.  S.  435,  31  L.  Ed.  193,  8  Sup.  Ct. 
195,  holding  wife  may  be  preferred  creditor;  Gamer  v.  Second  Nat. 
Bank,  151  U.  S.  432,  38  L.  Ed.  228, 14  Sup.  Ct.  394,  where  property  con- 
veyed was  originally  wife's,  and  husband  had  wrongfully  taken  posses- 
sion; Davis  V.  Schwartz,  155  U.  S.  638,  39  L.  Ed.  293,  15  Sup.  Ct.  240, 
holding  fact  that  preferred  creditor  is  a  relative  not  presumptive  of 
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fraud;  Lackett  y.  Rmnbaugh^  45  Fed.  36,  where  consideration  for  trans- 
ferring fund  to  wife  was  her  release  of  interest  in  partnership  property; 
Poison  V.  Stewart,  167  Mass.  215,  57  ^^nu  St  Rep.  458,  86  L.  R.  A.  774, 
45  N.  E.  738,  holding  covenant  of  resident  of  North  Carolina  to  sur- 
render to  wife  all  rights  in  her  land  in  Massachusetts  specifically  en- 
forceable there. 

Oonyeyance  to  wife  wMle  bushand  Is  solvent  should  tp  upheld. 
Approved  in  Savage  v.  Savage,  141  Fed.  349,  350,  3  L.  R.  A.  (N.  S.) 
923,  72  C.  C.  A.  494,  following  rule;  Seay  v.  Hesse,  123  Mo.  464,  27  S.  W. 
635,  holding   husband   may   give   personal  services  to  management  of 
wife 's  property,  without  other  consideration  than  his  support. 

122  IT.  8.  501^18,  30  la.  Ed.  1100,  7  Sap.  Cft  1221,  NORTHWESTERN  UFE 
INS.  CO.  v.  MUSKEGON  NAT.  BANK. 

Charge  correctly  stating  law  and  covering  all  necessary  facts  cannot 
be  objected  to. 

Approved  in  Missouri  Valley  Bridge  etc.  Co.  v.  Blake,  231  Fed.  422, 
holding  it  was  not  error  to  refuse  requested  instruction  embraced  in 
general  charge  in  action  by  employee  for  injuries. 

What  constitutes  Intemperate  habits  to  avoi^  policy  is  question  for 
jury. 

Approved  in  Bacon  v.  New  England  Order  of  Protection,  123  Fed. 
154,  holding  question  for  jury  as  to  whether  degree  of  intoxication  made 
out  amounted  to  breach  of  warranty;  Metropolitan  life  Ins.  Co.  v. 
Shane,  98  Ark.  136,  135  S.  W.  838,  holding  in  action  on  life  insurance 
policy,  that  policy  was  not  avoided  by  occasional  use  of  intoxicating 
liquors;  Supreme  Lodge  v.  Foster,  26  Ind.  App.  342,  59  N.  E.  881,  hold- 
ing question  and  answers  as  to  use  of  intoxicating  liquors  related  to 
habits  of  insured,  question  for  jury,  slight  use  not  breach  of  warranty ; 
O'Connor  v.  Modern  Woodmen,  110  Minn.  22,  25  L.  R.  A.  (N.  S.)  1244, 
124  N.  W.  456,  holding  evidence  did  not  show  intemperate  use  of  intoxi- 
cating liquor  within  meaning  of  contract;  Sitton  v.  Grand  Lodge,  84 
Mo.  App.  212,  approving  instruction  as  to  what  constitutes  habitual 
drunkard;  Puis  v.  Grand  Lodge  A.  O.  U.  W.,  13  N.  D.  567,  102  N.  W. 
166,  where  evidence  showed  insured  sometimes  drank  and  on  few  occa- 
sions appeared  to  be  drunk,  evidence  insufficient  to  show  falsity  of  rep- 
resentation that  insured  not  addicted  to  drink  and  never  drank  immod- 
erately; Pacific  Mut.  Life  Ins.  Co.  v.  Terry,  37  Tex.  Civ.  489,  492,  84 
S.  W.  657,  659,  in  action  on  life  policy,  evidence  warrants  finding  that 
insured  did  not  use  intoxicating  liquors  as  habit  or  custom;  Aetna  Life 
Ins.  Co.  V.  Davey,  123  U.  S.  744,  31  L.  Ed.  317,  8  Sup.  Ct.  333,  holding 
question  whether  intemperance  caused  death  for  jury;  Hadley  v.  Provi- 
dent etc.  Assur.  Soc,  90  Fed.  392,  holding  occasional  intoxication  not 
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breach  of  warranty  that  assured  had  no  "habit"  of  intemperance; 
State  V.  Robinson,  111  Ala.  486,  20  South.  31,  holding  acquittal  proper 
in  impeachnxent  proceedings,  where  dnyikenness  is  shown  to  be  excep- 
tion, sobriety  rule;  Dennis  v.  Dennis,  68  Conn.  193,  57  Am.  St.  Rep.  96, 
84  L.  R.  A.  456,  36  Atl.  36,  holding  refusal  to  grant  divorce  for  intemper- 
ance not  assignable  as  error  of  law. 

Distinguished  in  Hubbard  v.  Mutual  Reserve  Fund  Life  Ajssn.,  100 
Fed.  723,  40  C.  C.  A.  665,  holding  court  properly  directed  verdict  for  . 
company,  evidence  showing  breach  of  warranty  given  in  application. 

Provisions  in  glides  against  use  of  liquor.    Note,  15  L.  R.  A. 
(N.  S.)  207. 

122  IT.  S.  61S-517,  30  L.  Ed.  1159,  7  Sup.  Cft  1262,  BTTBUNaTON  ETO.  SY. 
OO.  V.  DUNN. 

Issues  of  fact,  raised  on  petition,  must  be  tried  by  Circuit  Court. 
Approved  in  Madisonville  Traction  Co.  v.  St.  Bernard  Min.  Co.,  196 
U.  S.  245,  49  L.  Ed.  465,  25  Sup.  Ct.  251,  Shane  v.  Butte  Elec.  Ry.  Co., 
150  Fed.  805,  806,  807,  Texarkana  Telephone  Co.  v.  Bridges,  75  Ark. 
119,  86  S.  W.  842,  and  Illinois  etc.  Ry.  Co.  v.  Jones,  118  Ky.  164,  165, 
80  S.  W.  485,  all  following  rule;  Chesapeake  etc.  Ry.  Co.  v.  McCabe, 
213  U.  S.  219,  53  L.  Ed.  770,  29  Sup.  Ct.  430,  final  judgment  of  Circuit 
Court  in  case  removed  from  State  court  is  final  and  binding  on  State 
court  until  reversed;  Miller  v.  Soule,  221  Fed.  497,  holding  question  of 
diversity  of  citizenship  as  ground  for  removal  must  be  determined  by 
District  Court;  Buxton  v.  Pennsylvania  Lumber  Co.,  221  Fed.  726,  judg- 
ment in  State  court  after  temoval  of  cause  to  Federal  court  is  nullity, 
and  defendant's  claim  based  on  such  judgment  is  of  no  effect  in  suit  to 
quiet  title ;  Missouri,  K.  &  T.  Ry.  Co.  v.  Chappell,  206  Fed.  691,  remand- 
ing cause  for  insufficiency  of  removal  bond;  Donovan  v.  Wells,  Fargo 
&  Co.,  169  Fed.  366,  22  L.  R.  A.  (N.  S.)  1250,  94  C.  C.  A.  609,  where 
State  court  refuses  to  order  removal,  defendant  may  file  copy  of  record 
in  Federal  court,  and  jurisdiction  of  State  court  can  only  be  regained 
by  order  of  Federal  court  remanding  cause;  Barlow  v.  Chicago  &  N.  W. 
Ry.  Co.,  164  Fed.  769,  where  State  court  refuses  to  order  removal, 
and  proper  petition  and  bond  are  presented,  defendant  may  file  copy  ot' 
record  in  Federal  court  and  require  plaintifE  to  contest  question  of 
removal  in  that  court;  Atlantic  Coast  line  R.  Co.  v.  Bailey,  151  Fed. 
893,  in  joint  action  against  railroad  and  its  servant  for  personal  injury, 
where  facts  show  corporation  is  charged  with  negligence  for  act  of 
codefendant,  cause  of  action  is  separable  and  railroad  may  remove; 
Helena  Power  etc.  Co.  v.  Spratt,  146  Fed.  313,  cause  removed  to  Federal 
court  for  diversity  of  citizenship  remanded  unless  jurisdiction  appears 
from  removal  petition,  pleadings  and  other  papers  filed  in  State  court; 
Coker  v.  Monaghan  Mills,  110  Fed.  806,  denying  Circuit  Court's  power 
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to  enjoin  proceedings  in  State  court,  petition  for  removal  not  presented 
to  or  acted  upon  by  State  court;  Home  Ins.  Co.  v.  Virginia-Carolina 
Chemical  Co.,  109  Fed.  689,  holding  State  court  refusing  to  remove, 
party  seeking  removal  may  enter  copy  of  record  in  Circuit  Court,  said 
court  entertaining  jurisdiction  and  passing  on  merits;  Hickman  v.  Mis- 
souri etc.  Ry.  Co.,  97  Fed.  121,  holding  State  court  without  authority 
to  proceed,  transcript  of  record  filed  and  docketed  in  Federal  court  dis- 
closing grounds  for  removal;  St.  Louis  etc.  R.  Co.  v.  Kitchen,  98  Ark. 
512,  50  L.  R.  A.  (N.  S.)  828,  136  S.  W.  971,  holding  in  action  by  wife 
for  death  of  husband,  that  complaint,  not  in  conflict  with  removal  peti- 
tion, may  be  looked  into  to  determine  whether  cause  is  removable  on 
ground  of  diversity  of  citizenship;  St.  Louis  Southwestern  Ry.  Co.  v. 
Adams,  87  Ark.  141,  112  S.  W.  188,  in  action  for  injuries  against  rail- 
road and  conductor,  issue  of  fraudulent  joinder  is  for  Federal  court; 
Stratton's  Indejjendence  v.  Sterrett,  51  Colo.  30,  117  Pac.  355,  holdin-jr 
in  action  for  tort  against  several  joint  defendants  that  petition  for  re- 
moval must  be  considered  on  review  though  not  incorporated  in  bill 
of  exceptions  regardless  of  code  provisions  as  to  what  constitutes  record ; 
Colorado  Fuel  &  Iron  Co.  v.  Four-Mile  Ry.  Co.,  29  Colo.  93,  66  Pac.  903, 
holding  State  court  must  determine  from  facts  stated  in  petition  for 
removal  whether  proper  case  presented ;  Lane  Bros.  Co.  v.  Rickard,  135 
Ga.  652,  Ann.  Gas.  1912A,  234,  70  S.  E.  566,  holding  in  action  for  per- 
sonal injuries,  that  issues  of  fact  regarding  citizenship  are  to  be  tried 
in  Federal  court ;  State  v.  American  Surety  Co.,  26  Idaho,  668,  Ann.  Gas. 
1916E,  209,  145  Pac.  1101,  holding,  in  action  on  surety  bond,  that  where 
petition  in  connection  with  pleadings  does  not  show  removable  cause, 
jurisdiction  of  State  court  is  not  ousted;  Morbeck  v.  Bradford-Kennedy 
Co.,  19  Idaho,  94,  113  Pac.  92,  holding  State  court  could  determine  suffi- 
ciency of  removal  petition  and  affirming  default  judgment,  where  de- 
fendant exhausted  "day  in  court"  by  attempt  to  remove;  Bacon  v. 
Iowa  Cent.  Ry.  Co.,  157  Iowa,  499,  137  N.  W.  1013,  where  allegation  in 
petition  for  removal  that  amount  in  controversy  exceeds  two  thousand 
dollars  is  shown  by  record  to  be  untrue,  State  court  is  not  deprived  of 
jurisdiction  by  filing  of  transcript  in  Federal  court ;  Wisecarver  Sc  Rey- 
nard V.  Chicag6  etc.  Ry.  Co.,  139  Iowa,  598,  117  N.  W.  962,  holding,  in 
action  for  injury  to  property  shipped  over  defendant's  road,  that  alle- 
gation of  diversity  of  citizenship  in  removal  petition  was  sufficient; 
Boatmen's  Bank  v.  Fritzlen,  75  Kan.  489,  22  L.  R.  A,  (N.  S.)  1235,  89 
Pac.  919,  holding,  in  action  upon  promissory  note,  that  issue  of  fraudu- 
lent joinder  of  resident  defendant  to  prevent  removal  should  be  tried 
in  Federal  court;  Chesapeake  etc.  Ry.  Co.  v.  Banks'  Admr.,  144  Ky.  143, 
137  S.  W.  1070,  holding,  in  action  for  death  of  pedestrian  struck  by  train 
at  street  crossing,  that  removal  was  properly  refused  where  cause  of 
action  could  not  have  been  brought  in  Federal  court  and  defendants  were 
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joined  in  good  faith;  Illinois  Cent.  R.  Co.  v.  Sheegog's  Admr.,  126  Ky. 
267, 103  S.  W.  326,  holding,  in  action  for  death  of  engineer,  that  petition 
for  removal  was  defective  for  failure  to  state  title  or  contents  of 
statute  and  merely  alleging  conclusion^  as  to  contents;  DufE  v.  Hil- 
dreth,  183  Mass.  442,  67  N.  E.  357,  holding  proceedings  for  removal 
terminate  with  State  court  determining  upon  record  and  petition  case 
for  removal  e^sts  and  accepting  bond  and  petition ;  Peterson  v.  Carlson, 
127  Minn.  327,  149  N.  W.  537,  where  record  shows  demand  for  change 
of  venue  was  not  made  in  time,  court  will  treat  demand  as  nullity; 
Sears  v.  Atchison  etc.  Ry.  Co.,  163  Mo.  App.  716,  147  S.  W.  861,  in 
action  for  injuries  to  railroad  engineer,  issue  of  fraudulent  joinder  is  for 
Federal  court;  Schwyhart  v.  Barrett,  145  Mo.  App.  346,  130  S.  W.  391, 
holding,  in  action  by  employee  i^ainst  railroad  and  coemployee  for  in- 
juries, that  where  facts  allied  in  removal  petition  were  denied.  State 
court  could  examine  papers  and  refuse  removal;  Tomson  v.  Iowa  State 
Traveling  Men's  Assn.,  78  Neb.  403,  110  N.  W.  998,  judgment  rendered 
in  State  court  pending  controversy  in  Federal  court  as  to  whether  cause 
for  removal  exists  is  void ;  Lloyd  v.  Southern  Ry.  Co.,  166  N.  C.  28, 81  S.  E. 
1004,  7  N.  C.  C.  A.  524,  holding,  in  action  for  damages  against  lessor  and 
lessee  railroad,  question  of  sufficiency  of  removal  petition  alleging 
fraudulent  joinder  of  resident  is  for  State  court,  and  remanding  case 
to  trial  court;  Cox  v.  Atlantic  etc.  R.  Co.,  166  N.  C.  654,  82  S.  E.  980, 
State  court  may  determine  right  of  removal  where  question  of  citizen- 
ship of  corporation  is  one  of  law,  and  not  issue  of  fact;  Herrick  v.  Nor- 
folk-Southern R.  Co.,  158  N.  C.  309,  73  S.  E.  1008,  in  action  against 
railroad  for  injuries,  issue  of  fact  as  to  citizenship  of  plaintiff  is  for 
Federal  court  to  determine;  McCulloch  v.  Southern  Ry.  Co.,  149  N.  C. 
311,  62  S.  E.  1098,  holding,  in  action  for  trespass  against  lessor  and 
lessee  railroad,  that  State  court,  after  filing  o£  removal  petition,  was 
without  jurisdiction  to  declare  that  amended  complaint  did  not  state 
cause  of  action  and  remit  plaintiff  to  original  complaint;  Springs  v. 
Southern  Ry.  Co.,  130  N.  C.  198,  41  S.  E.  104,  upholding  State  court's 
power  to  pass  upon  sufficiency  of  petition  as  matter  of  law;  Chicago  etc. 
Ry.  Co.  V.  Brazzell,  33  Okl.  125,  126,  124  Pac.  41,  42,  holding,  in  action 
'for  personal  injuries,  that  issues  of  fact  arising  upon  a^^plication  for 
reinoval  must  be  tried  in  Federal  court;  Western  Coal  &  Min.  Co.  v. 
Osborne,  30  Okl.  237,  119  Pac.  974,  in  employee's  action  for  personal 
injuries  against  foreign  corporation,  issue  of  fraudulent  joinder  should 
be  tried  in  Federal  court ;  United  States  Mtg.  Co.  v.  McClure,  42  Or.  196, 
70  Pac.  544,  sufficiency  of  petition  to  remove  and  effect  of  statements 
appearing  on  face  of  record  determinable  by  State  court;  First  Nat. 
Bank  v.  Glaser,  46  Tex.  Civ.  287,  102  S.  W.  172,  in  trespass  to  try  title. 
State  court  cannot  allow  issue  of  fact  to  be  made  as  to  amount  in  dis- 
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pate  by  statements  in  removal  petition  controverted  in  plaintiff's  repli- 
cation; Kansas  City  etc.  R.  R.  Co.  v.  Daughtry,  138  U.  S.  303,  34  L.  EcL 
964,  11  Sup.  Ct.  307,  holding  questions  of  faet,  raised  on  petition,  must 
be  tried  in  Circuit  Court;  Walker  v.  O'Neill,  38  Fed.  375,  Fidelity 
Trust  etc.  Co.  v.  Newport  News  etc.  Co.,  70  Fed.  408,  and  Lake  Street 
Elec.  R.  Co.  V.  Farmers'  Loan  etc..  Co.,  77  Fed.  773,  23  C.  C.  A. 
448,  all  holding  Federal  court  must  determine  for  itself  whether 
removal  has  been  effected  j  Strasburger  v.  Beecher,  44  Fed.  212, 
and  Miller  v.  Sunde,  1  N.  D.  3,  44  N.  W.  302,  holding  filing  request  for 
transfer  from  territorial  to  Federal  court  ousts  jurisdiction  of  State 
court;  Powers  v.  Chesapeake  etc.  Ry.  Co.,  65  Fed.  132,  Stix  v.  Keith, 
90  Ala.  124,  7  South.  424,  and  Craven  v.  Turner,  82  Me.  386, 19  Atl.  865, 
all  holding  whether  petition  shows  ground  of  removal,  is  only  question 
for  State  court;  Hamilton  v.  Fowler,  83  Fed.  325,  holding  Federal  juris- 
diction does  not  await  filing  of  transcript;  Postal  Tel.  Cable  Co.  v.  South- 
ern Ry.  Co.,  88  Fed.  805,  holding  question  of  jurisdictional  amount  can- 
not be  decided  by  State  court;  Little  Rock  etc.  Ry.  Co.  v.  Iredell,  50  Ark. 
389,  8  S.  W.  21,  holding  issue  of  fact  not  triable  on  petition  for  removal ; 
Horan  v.  Strachan,  82  Ga.  568,  9  S.  E.  429,  Duncan  v.  St.  Louis  etc.  Ry. 
Co.,  49  La.  Ann.  1702,  22  South.  924,  and  Guinault  v.  Louisville  etc.  R.  R. 
Co.,  42  La.  Ann.  54,  7  South.  63,  all  holding  right  of  removal  determined 
on  face  of  petition,  as  matter  of  law;  Monroe  v.  Connecticut  River 
Lumber  Co.,  66  N.  H.  628,  32  Atl.  152,  holding  question  whether  one 
was  made  party  solely  to  prevent  removal  for  Federal  Supreme  Court; 
Winslow  v.' Collins,  110  N.  C.  121,  14  S.  E.  513,  holding  it  error  to  per- 
mit amendment  of  complaint  after  filing  petition  and  bond;  North 
American  Loan  etc.  Co.  v.  Colonial  etc.  Mtg.  Co.,  3  S.  D.  597,  54  N.  W. 
662,  holding  filing  petition  and  bond  ipso  facto  arrests  State  court's 
authority;  Northern  Pac.  R.  Co.  v.  McMuUen,  86  Wis.  507,  56  N.  W.  631^ 
holding  Federal  Circuit  Court's  decision  that  removal  was  effected  con- 
clusive on  State  court;  dissenting  opinion  in  Illinois  Central  R.  R.  Co. 
V.  Sheegog,  215  U.  S.  325,  54  L.  Ed.  215,  30  Sup.  Ct.  101,  majority  hold- 
ing where  State  decides  lessor  road  is  responsible  for  keeping  roadbed 
in  order,  joinder  of  lessor  and  lessee  in  action  for  damages  caused  by 
imperfect  roadbed  is  not  fraudulent,  and  nonresident  lessee  cannot  re- 
move if  lessor  is  resident;  dissenting  opinion  in  Cox  v.  Atlantic  etc. 
R.  Co.,  166  N.  C.  661,  82  S.  E.  982,  majority  holding  where  determina- 
tion of  citizenship  of  corporation  is  not  issue  of  fact,  but  question  of 
law.  State  court  may  determine  right  of  removal. 

Distinguished  in  Beadleston  v.  Harpending,  32  Fed.  644,  holding^ 
where  State  court  has  denied  removal,  on  face  of  petition,  party  cannot 
contend  for  contrary  decision  in  Circuit  Court;  Freeman  v.  Butler,  39^ 
Fed.  3,  5,  refusing  to  allow  amendment  of  petition  so  as  to  show  diverse 
citizenship;  Waite  v.  Phoenix  Ins.  Co.,  62  Fed.  770,  holding  petition 
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filed  in  Federal  court  cannot  confer  jurisdiction  where  petition  filed  in 
State  court  is  insufficient;  Springer  v.  Howes,  69  Fed.  850,  holding 
State  and  Federal  courts  have  equal  right  to  decide  whether  petition 
makes  case  for  removal;  Roberts  v.  Chicago  etc.  Ry.  Co.,  48  Minn.  528, 
529,  531,  51  N.  W.  479,  480,  holding  party  filing  petition  during  vacation 
must  bring  same  to  court's  attention;  Stuart  v.  Bank  of  Staplehurst, 
57  Neb.  576,  78  N.  W.  299,  holding  State  court's  jurisdiction  not  ousted 
where  petition,  on  its  face,  shows  cause  nonremovable. 

Right  of  State  court  to  determine  questions  of  fact  on  petition  for 
removal  of  cause  to  Federal  court  Notes,  6  Ann.  Gas.  247;  AnxL 
Gaa.  1912A,  238. 

122  XT.  8.  618-519,  30  L.  Ed.  1225,  7  Sup.  Ot.  1216,  MOBBISON  y.  DTJBK. 

Verified  answer  must  be  oyercome  by  two  witnesses;  or  by  one,  cor- 
roborated by  circmnstances. 

Approved  in  Ford  v.  Taylor,  137  Fed.  151,  applying  rule  where  veri- 
fied answer  used  on  motion  to  vacate  ex  parte  order  appointing  receiver; 
Uri  V.  Hirsch,  123  Fed.  572,  holding  in  action  for  infringement,  record 
failed  to  show  any  countervailing  evidence  to  verified  answer ;  Satterfield 
V.  Malone,  35  Fed.  447,  450,  1  L.  R.  A.  36,  37,  reaffirming  rule ;  Walcott 
V.  Watson,  53  Fed.  432,  and  Penn  Mut.  Life  Ins.  Co.  v.  Union  Trust  Co., 
83  Fed.  894,  both  holding  sworn  answer  to  cross-bill  equivalent  to  testi- 
mony to  two  witnesses;  American  Mtg.  Co.  v.  O'Harra,  56  Fed.  281,  5 
C.  C.  A.  502,  reaffirming  rule ;  Childs  v.  N.  B.  Carlstein  Co.,  76  Fed.  91, 
and  McGorray  v.  O'Connor,  79  Fed.  863,  all  holding  responsible  alle- 
'  gations  of  sworn  answer  must  be  taken  as  true;  dissenting  opinion  in 
Snow  V.  Hazlewood,  157  Fed.  906,  86  C.  C.  A.  226,  majority  holding 
sworn  answers  to  interrogatories  propounded  by  bill  in  equity  relating 
to  matters  within  knowledge  of  defendants  may  be  overcome  by  circum- 
stances shown,  although  not  contradicted  by  testimony  of  witness. 

Distinguished  in  Harvey  v.  Sellers,  115  Fed.  760,  refusing  to  dismiss 
bill  although  defendant's  oath  not  waived,  answer  not  responsive  to  bill. 

122  XT.  8.  519-522,  30  la.  Ed.  1150,  7  Sup.  Ot  1261,  TEXAS  TBAKSP.  OO.  Y. 
SEELIGSON. 

Cause  should  be  remanded  upon  discontinuance  as  to  one  defendant, 
wbo  rendered  it  remoyable. 

Approved  in  Fischer  v.  Star  Co.,  227  Fed.  956,  holding  in  suit  for 
infringement  of  patent  that,  where  after  removal  pleadings  are  so 
amended  as  to  eliminate  Federal  question,  cause  should  be  remanded; 
Youtsey  v.  Hoffman,  108  Fed.  701,  remanding  cause  where  action  dis- 
missed in  State  court  as  to  defendant  removing  same;  Anderson  v. 
United  Realty  Co.,  79  Ohio  St.  44,  51  L.  R.  A.  (N.  S.)  479,  86  N.  E.  646, 
party  procuring  withdrawal  of  removal  petition  and  bond,  dismissing 
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action  as  to  party  seeking  removal,  and  prosecuting  suit  in  State  court 
by  agreement  with  remaining  parties,  cannot  a^ert  after  judgment  that 
jurisdiction  of  State  court  had  not  been  restored ;  Torrence  v.  Shedd,  144 
U.  S.  633,  36  L.  Ed.  532, 12  Sup.  Ct.  728,  reaffirming  rule;  Bane  v.  Keefer, 
ff6  Fed.  612,  remanding,  on  discontinuance  as  to  nonresident  defendant; 
Weller  v.  J.  B.  Pace  Tobacco  Co.,  32  Fed.  862,  arguendo. 

Distinguished  in  Cassidy  v.  Atlantic  etc.  R.  Co.,  109  Fed.  673,  refusing 
to  remand  but  dismissing  action  against  resident  and  nonresident  cor- 
poration, action  in  State  court  dismissed  as  to  nonresident;  Bacon  v. 
Felt,  38  Fed.  873,  where  remaining  controversy  was  between  citizens  of 
different  States. 

Removal   of   cause   because    of   separable    controversy.    Note,    5* 
L.  B.  A.  (N.  S.)  54. 

122  XT.  8.  622-527,  30  L.  Ed.  1192,  7  Sup.  Ot.  1227,  FISHBE  ▼.  PEBKINS. 

Judgment  of  inferior  State  court  is  reviewable  only  when  i^iipeal  to 
highest  court  is  denied. 

Approved  in  Stratton  v.  Stratfon,  239  U.  S.  66,  60  L.  Ed.  143,  36  Sup. 
Ct.  27,  dismissing  appeal  from  judgment  of  Ohio  Court  of  Appeals  on 
ground  that  power  of  Ohio  Supreme  Court  to  review  had  not  been  in- 
voked and  refused;  Bergemann  v.  Backer,  157  U.  S.  669,  39  L.  Ed.  848, 
15  Sup.  Ct.  729,  holding  State  court 's  refusal  to  grant  writ  of  error  will 
not  justify  interference  by  habeas  corpus;  Stanley  v.  Schwalby,  162 
U.  S.  269,  40  L.  Ed.  965,  16  Sup.  Ct.  760,  and  Bacon  v.  Texas,  163  U.  S. 
216,  41  L.  Ed.  136,  16  Sup.  Ct.  1027,  both  holding  judgment  of  Texas 
Court  of  Appeals  reviewable  where  Supreme  Court  denied  writ  of  error; 
Great  Western  Tel.  Co.  v.  Bumham,  162  U.  S.  346,  40  L.  Ed.  994, 16  Sup. 
Ct.  863,  dismissing  error  to  intermediate  State  court ;  Mullen  v.  Western 
Union  Beef  Co.,  173  U.  S.  123,  43  L.  Ed.  687, 19  Sup.  Ct.  407,  dismissing 
error  where  record  did  not  afiQrmatively  show  that  appeal  could  not  be 
had  to  highest  State  court;  King  v.  McLean  Asylum,  64  Fed.  359,  26 
L.  R.  A.  799. 12  C.  C.  A.  145,  arguendo. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R  A.  618. 

What  record  must  show  as  to  presentation  and  decision  of  Federal 
question  in  State  court  to  confer  jurisdiction  on  Federal  Supreme 
Court.    Note,  63  L.  R.  A.  472. 

Insane  person's  right  to  sue  by  next  friend.    Note,  64  L.  R.  A.  618, 

122  U.  8.  528-534,  80  L.  Ed.  1237,  7  Sup.  Ct  1212,  McLEOD  ▼.  FOUBTH 
NAT.  BANS. 

Not  cited. 
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122  IT.  S.  635-543,  SO  L.  Ed.  1235,  7  gap.  Ot.  1265,  THOBN  WIRE-HEDOE 
CO.  V.  FULLER, 

Bemoval  of  snlt  against  sheriff  for  wrongful  seizure  is  not  allowaMe 
on  petition  of  intervening  nonresidents,  who  are  primarily  liable. 

Approved  in  Alabama  etc.  Ry.  Co.  v.  Thompson,  200  U.  S.  215,  50 
L.  Ed.  446,  26  Sup.  Ct.  161,  where  plaintiff  sues  jointly  in  tort  foreign 
corporation  and  its  servants  xsausing  injury,  action  is  removable  by  cor- 
poration irrespective  of  citizenship  of  individuals;  Wright  v.  Ankeny, 
217  Fed.  987,  den3dng  motion  to  remand  to  State  court  action  by  re- 
ceiver of  insolvent  corporation  against  nonresident  defendants  to  en- 
force liability  on  unpaid  stock  subscriptions;  Wright  v.  Ankeny,  217 
Fed.  990,  in  action  by  receiver  of  insolvent  corporation  to  enforce  lia- 
bility on  unpaid  stock  subscriptions,  fact  that  court  acquired  jurisdic- 
tion over  one  defendant  does  not  give  it  jurisdiction  over  another; 
Regis  V.  United  Drug  Co.,  180  Fed.  207,  bill  by  residents  of  Massa- 
chusetts to  restrain  trademark  infringement  against  New  Jersey  corpo- 
i*ation  and  its  president,  who  is  resident  of  Massachusetts,  does  not 
show  separable  controversy  authorizing  removal;  Pollitz  v.  Wabash  R. 
Co.,  176  Fed.  335,  100  C.  C.  A.  1,  bill  by  stockholder  against  railroad, 
its  resident  officers,  directors,  bondholders  and  trustee  in  mortgage 
securing  new  bond  issue  to  be  exchanged  with  bonus  for  old  bonds,  to 
prevent  such  exchange,  states  joint  cause  of  action,  and  is  not  remov- 
able by  railroad  which  is  foreign  corporation;  Lomax  v.  Foster  Lumber 
Co.,  174  Fed.  966,  99  C.  C.  A.  463,  action  of  trespass  to  try  title  in 
Texas  court,  where  plaintiff  and  some  defendants  are  residents  of  State 
and  other  defendants  are  nonresidents,  does  not  involve  separable  con- 
troversy removable  as  to  nonresident;  Smedley  v.  Smedley,  119  Fed. 
258,  remanding  case  where  controversy  between  plaintiff  and  defend- 
ants not  separable;  Blackwell's  Durham  Tobacco  Co.  v.  American 
Tobacco  Co.,  144  N.  C.  367,  9  L.  R.  A.  (N.  S.)  270,  57  S.  E.  10,  holding 
in  action  to  enjoin  use  of  corporate  name  by  foreign  corporation,  allega- 
tion of  joinder  of  residents  as  parties  to  defeat  Federal  jurisdiction  did 
not  entitle  defendant  to  remove ;  Hough  v.  Southern  Ry.  Co.,  144  N.  C. 
696,  57  S.  E.  471,  where  complaint  in  action  in  State  court  set  up  joint 
tort,  denial  thereof  in  answer  and  in  removal  petition  could  not  affect 
question  of  separability  of  controversy;  Anderson  v.  Applcton,  32  Fed. 
859,  holding  action  to  establish  will  not  Separable  controversy;  Weller 
V.  J.  B.  Pace  Co.,  32  Fed.  862,  holding  resident  defendants  cannot  re- 
move because  plaintiff  is  nonresident;  Ames  v.  Chicago  etc.  Ry.  Co.,  39 
Fed.  883,  holding  different  defenses  do  not  make  separable  contro- 
xemes ;  Bumham  v.  First  Nat.  Bank,  53  Fed.  166,  3  C.  C.  A.  486,  hold- 
ing nonresidents  substituted  as  defendants  for  sheriff  may  not  remove 
where  sheriff  could  not;  Weth^rby  v.  Stinson,  62  Fed.  176,  10  C.  C.  A. 
243,  dismissing  suit  depending  on  diversity  of  citizenship  where  defend- 
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ant,  co-citizen  of  complainant,  files  disclaimer  but  is  not  dismissed ;  Olds 
Wagon  Works  v.  Benedict,  67  Fed.  4,  14  C.  C.  A.  285,  holding  one  inter- 
vening solely  to  assist  defense  can  confer  no  Federal  jurisdiction  which 
ori^nal  defendant  could  not  confer;  Warax  v.  Cincinnati  etc.  Ry.  Co., 
72  Fed.  640,  holding  fraudulent  character  of  joinder  must  clearly  ap- 
pear; Moore  v.  Los  Angeles  Iron  etc.  Co.,  89  Fed.  78,  holding  joint  and 
several  defendant,  sued  jointly,  cannot  separate  for  removal. 

The  following  citing  cases  hold  respective  actions  nonremovable; 
Louisville  etc.  R.  R.  Co.  v.  Wangelin,  132  U.  S.  601,  33  L.  Ed.  476,  10 
Sup.  Ct.  204,  action  against  resident  and  nonresident  corporation  sued 
jointly  for  tort;  Torrence  v.  Shedd,  144  U.  S.  531,  36  L.  Ed.  531,  12 
Sup.  Ct.  728,  suit  for  partition  of  land,  by  reason  of  nonresident  inter- 
vening; Sheddon  v.  Virginia  etc.  Iron  Co.,  36  Fed.  9,  1  L.  B.  A.  110, 
suit  against  corporation  and  directors  jointly,  one  director  being  plain- 
tiff's co-citizen;  O 'Harrow  v.  Hendeision,  52  Fed..  770,  action  for  wrong- 
ful arrest  against  joint  defendants,  making  separate  defenses ;  In  re  The 
Jarnecke  Ditch,  69  Fed.  170,  Indiana  proceedings  for  establishment  of 
drains;  Douglas  v.  Richmond  etc.  R.  R.  Co.,  106  N.  G.  80,  10  S.  E.  1052, 
action  by  resident  against  resident  and  nonresident  corporations  for 
latter 's  diversion  of  former's  funds;  Graves  v.  Corbin,  132  U.  S.  589, 
33  L.  Ed.  468,  10  Sup.  Ct.  202,  arguendo. 

Distinguished  in  Garner  v.  Second  Nat.  Bank,  66  Fed.  371,  holding 
any  one  of  several  nonresident  defendants  may  remove,  irrespective  of 
others;  Rich  v.  Gross,  29  Neb.  340,  45  N.  W.  468,  holding  foreclosure 
action  against  mortgagors  joining  lienholders,  removable  on  petition  of 
nonresident  lienholder. 

Removal  from  State  to  Federal  court,  on  ground  of  separable  con- 
troversy, of  joint  action  for  tort  against  resident  and  nonresident 
defendants.    Note,  4  Ann.  Cas.  1150,  1161. 

Removal  of  cause  because  of  separable  controversy.  Note,  5 
L.  B.  A.  (N.  S.)  93. 

122  IT.  8.  543-561,  30  I-.  Ed.  1167,  7  Sup.  Ot  1141,  BUNEIS  V.  X7NITED 
STATES. 

It  must  appear  affirmatively  that  court-martial  was  legally  constitutedi. 
Lad  jurisdiction,  and  proceeded  ^regularly. 

Approved  in  McClaughry  v.  Doming,  186  U.  S.  62,  65,  69,  46  L.  Ed. 
1055,  1056,  1057,  22  ^up.  Ct.  791,  792,  794  (affirming  113  Fed.  650,  652), 
holding  judgment  by  court-martial  composed  of  regular  army  officers 
against  volunteer  officer  without  jurisdiction  and  void;  Hamilton  v.  Mc- 
Claughry, 136  Fed.  447,  applying  rule  where  soldier  convicted  by  court- 
martial  for  offense  committed  during  ''Boxer  uprising'';  In  re  Brodie, 
128  Fed.  668,  63  C.  C.  A.  419,  sustaining  validity  of  sentence  by  court- 
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martial  leaving  the  character  of  the  confinement,  military  post  or  peni- 
tentiary, to  reviewing  authority. 

Questioned  in  In  re  Chapman,  166  U.  S.  .670,  41  L.  Ed.  1159,  17  Sup. 
Ct.  681,  arguendo. 

Distinguished  in  Ex  parte  Wolters,  64  Tex.  Cr.  325,  144  S.  W.  577, 
liolding  proceedings  of  investigating  committee  of  Senate  were  not  pro- 
ceedings of  Senate,  and  refusal  of  witness  to  answer  question  pro- 
pounded by  committee  cannot  be  punished  as  contempt. 

President  may  act  through  heads  of  executive  departments.. 
Approved  in  Perovich  v.  Perry,  167  Fed.  791,  93  C.  C.  A.  209,  tele- 
gram signed  by  Attorney  General  stating  decision  of  President  on  appli- 
cation of  convicted  prisoner  for  commutation  of  sentence  is  sufficient 
notice  of  President's  action;  Jones  v.  United  States,  137  U.  S.  217,  34 
L.  Ed.  697,  11  Sup.  Ct.  85,  holding  President 's  determination  that  guano 
island  be  considered  as  appertaining  to  United  States  may  be  declared 
through  department  of  State;  dissenting  opinion  in  Motherwell  v. 
United  States,  107  Fed.  452,  48  C.  C.  A.  97,  court  holding  Treasury 
Department's  order  permitting  detail  of  foreign  navy  to  enter  country 
not  conferring  authority  to  arrest  deserters  thereof. 

President's  order  approving  sentence  must  be  authenticated  to  show 
that  it  was  personal. 

Approved  in  Bishop  v.  United  States,  197  U.  S.  342,  49  L.  Ed.  784, 
25  Sup.  Ct.  440,  President's  confirmation  of  sentence  of  court-martial 
sufficiently  appears  from  letter  from  Secretary  of  Navy  notifying  ac- 
cused of  dismissal  from  service  and  President's  signed  approval  of 
brief  of  findings;  United  States  v.  Bliss,  12  App.  D.  C.  498,  601,  deny- 
ing mandamus  to  compel  Secretary  of  Interior  to  hear  oral  argument 
before  acting  on  Commissioner's  report  disbarring  patent  attorney. 

Distinguished  in  United  States  v.  Page,  137  U.  S.  680,  34  L.  Ed.  831, 
11  Sup.  Ct.  221,  holding  President's  confirmation  need  not  be  attested 
by  his  sign-manual. 

Questioned  in  United  States  v.  Fletcher,  148  U.  S.  90,  37  L.  Ed.  380, 
13  Sup.  Ct.  554,  holding  decision,  by  reason  of  peculiar  circumstances, 
not  a  safe  precedent. 

Writ  of  prohibition.    Note,  111  Am.  St  Rep.  936. 

122  XT.  S.  561-575,  30  L.  Ed.  1135,  7  Sup.  Ct.  1300,  OHIOAOO  ETC.  B.  B. 
OO.  V.  aUFFEY. 

Missouri  act  of  1870  subjects  to  taxation  railroad  consolidating  with 
foreign  company,  althougli  previously  exempt. 

Approved  in  Schock  v.  Sweet,  45  Okl.  60,  145  Pac.  391,  holding  town 
lots  which  were  part  of  homestead  allotment  of  Creek  freedman  were 
not  exempt  from  taxation  after  title  passed  from  allottee  to  plaintiff. 
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Corporate  taxation  as  affected  by  contract  clause  in  Federal  Con- 
stitution.   Note,  60  L.  R.  A.  50»  81^ 

122  XT.  8.  575-583,  30  L.  Ed.  1172,  7  Sup.  Ct  1283,  SHIFPEN  Y.  B0WEN. 
Express  warranty  defined. 
•Approved  in  Mastin  v.  Bartholomew,  41  Colo.  335,  92  Pac.  684,  in 
action  on  note  given  in  payment  for  automobile,  answer  alleging  that 
plaintiff's  agent  stated  automobile  was  in  good  condition  and  fit  for 
particular  purpose  sufficiently  pleads  express  warranty;  Lander  v.  Shee- 
han,  32  Mont.  30,  79  Pac.  408,  applying  principle  in  action  for  price  of 
stove  where  defense  of  breach  of  warranty  based  on  statements  of 
salesman;  Titus  v.  Poole,  145' N.  Y.  426,  40  N.  E.  232,  holding  whether 
af&rmance  in  oral  contract  was  intended  as  warranty  for  jury;  Hobart 
V.  Young,  63  Vt.  369,  12  L.  R.  A.  697,  21  Atl.  614,  holding,  in  case  of 
oral  contract,  jury  is  to  determine  existence  of  warranty. 

Cause  of  action  In  tort  for  breach  Is  not  affected  by  joinder  of  action 
for  deceit. 

Approved  in  Kimber  v.  Young,  137  Fed.  747,  70  C.  C.  A.  178,  up- 
holding complaint  joining  cause  of  action  for  breach  of  warranty  in 
sale  of  bonds  with  cause  of  action  for  deceit  growing  out  of  same  trans- 
action; Minton  v.  F.  G.  Smith  Piano  Co.,  36  App.  D.  C.  146,  83  L.  R.  A. 
(N.  S.)  305,  in  action  for  reward  advertised  as  premium  by  piano 
dealer,  joinder  of  court  in  tort  and  one  in  contract  was  not  demurrable; 
Watsop  V.  Jones,  41  Fla.  241,  25  South.  681,  holding  action  of  deceit 
not  proper  remedy  for  breach  of  warranty. 

Scienter  need  not  be  proved  in  action  for  breach  of  express  warranty. 
Approved  in  Trenchard  v.  Kell,  127  Fed.  601,  holding  unnecessary  to 
prove  a  scienter  in  action  for  tort  for  breach  of  express  warranty,  to 
which  joined  declaration  of  deceit;  Tyler  v.  Moody,  111  Ky.  196,  63 
S.  W.  434,  holding  vendee  need  not  allege  vendor  knew  that  warranty 
"machine  would  not  explode"  was  false;  Tracy  v.  McKinney,  82  Mo. 
App.  512,  holding  in  action  to  recover  proceeds  of  sale  for  fraud  imma- 
terial error  to  admit  evidence  of  other  transactions  to  show  retention 
fraudulent;  Kuhhnan  v.  Shaw,  91  Neb.  475,  136  N.  W.  58,  holding  in- 
structions were  correct  and  affirming  judgment  for  "plaintiff  in  action 
for  damages  for  misrepresentations  as  to  quantity  of  land  in  tract  pur- 
chased; Her  V.  Jennings,  87  S.  C.  91,  68  S.  E.  1043,  where  seller  makes 
aflfirmation  as  to  financial  condition  of  corporation,  absence  of  scienter 
on  part  of  seller  does  not  affect  purchaser's  right  to  recover  for  breach 
of  warranty;  Ford  v.  Smith,  48  Wash.  400,  93  Pac.  910,  in  action  for 
purchase  price  of  team  of  horses,  defendants  establishing  breach  of 
warranty  are  entitled  to  judgment  without  proving  scienter  on  part  of 
seller;  Johnson  v.  Gulick,  46  Neb.  821,  50  Am.  St.  Rep.  632.  65  N.  W. 
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884,  holding  it  unnecessary,  in  action  for  false  representations,  to  aver 
maker's  knowledge  of  falsity;  dissenting  opinion  in  Carver-Shadbolt 
Co.  V.  Loch,  87  Wash.  467,  151  Pac.  788,  majority  holding  statement  of 
vendor  that  haystacker  wonld  stack  hay  at  fifty  cents  to  one  dollar  per 
ton  cheaper  than  stacker  turned  in  to  vendor  in  trade  by  vendee  was 
not  warranty. 

Necessity  and  sufficiency  of  allegation  of  scienter  in  action  for 
false  representations.    Note,  16  Ann.  Oaa.  646,  647. 

122  U.  S.  588-697,  SO  L.  Ed.  11S7,  7  Sap.  Ct.  1275,  SUN  INS.  00.  Y.  THB 
KOT7NTZ  LINE. 

Person  holding  himself  out  as  partner,  although  not  such,  may  he 
charged  with  firm  debts. 

Approved  in  In  re  Stoddard  Bros.  Lumber  Co.,  169  Fed.  193,  holding 
evidence  did  not  disclose  that  creditors  dealing  with  bankrupt  firm  re- 
lied on  credit  of  partner  who  had  withdrawn  without  publication  of 
notice  of  withdrawal;  Mandeville  v.  Courtwright,  126  Fed.  1009,  deny- 
ing stockholder's  liability  as  partners  for  tort  committed  by  servants  of 
corporation^ unlawfully  carrying  on  certain  business;  Chesapeake  etc. 
R.  R.  Co.  V.  Howard,  14  App.  D.  C.  272,  and  Howard  v.  Chesapeake  etc. 
Ry.  Co.,  11  App.  D.  C.  340,  both  holding  where  two  railroads  operate 
continuous  system  under  one  management,  railroad  selling  ticket  limit- 
ing liability  to  its  own  line  is  responsible  for  injury  to  passenger  on 
other  line;  Wolf  v.  Grand  Rapids  etc.  Ry.  Co.,  149  Mich.  78,  112  N.  W. 
733,  interurban  railroad  and  company  operating  boats  were  jointly 
liable  for  loss  of  passenger's  baggage;  Braithwaite  v.  Power,  1  N.  D. 
469,  48  N.  W.  359,  holding  parties  operating  boats  jointly  as  "Benton 
line"  liable  as  joint  traders. 

Liability  of  one  held  out  as  partner.    Note,  22  Am.  St.  Rep.  757. 

122  IT.  S.  597-610,  SO  1»,  Ed.  1146,  7  Sup.  Ot.  1286^  DENVEB  ETC.  SY.  OO. 
Y.  HABBIS. 

Railroad  using  unnecessary  force  In  taking  property  Is  liable  for  per- 
sonal injuries,  regardless  of  right. 

Approved  in  Pierce  v.  North  Carolina  R.  R.,  124  N.  C.  97,  44  L.  R.  A. 
SIS,  32  S.  E.  403,  holding  railroad  liable  for  ejectment  from  train  of 
trespasser  in  manner  calculated  to  kill  or  maim;  Iron  Mt.  R.  Co.  v. 
Memphis,  96  Fed.  124,  37  C.  C.  A.  410,  arguendo. 

Distinguished  in  iWichita  etc.  Ry.  Co.  v.  Quinn,  57  Kan.  743,  48  Pac. 
134,  holding  arrest  of  land  owner  for  tearing  up  track  not  malicious; 
Shriver  v.  Bean,  112  Mich.  513,'  515,  71  N.  W.  146,  147,  where  injured 
party  was  accidentally  shot  while  engaged  in  unlawful  act ;  Norfolk  etc. 
Ry.  Co.  V.  Anderson,  90  Va.  9,  44  Am.  St.  Rep.  888,  17  S.  E.  759,  rail- 
road is  liable  for  unnecessary  force  used  by  conductor. 
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Ooxporation  Ib  liable  for  agents'  torts  to  same  extent  as  natnral^person. 
Approved  in  Badders  Clothing  Co.  v.  Bumham-Munger-Root  Dry 
Goods  Co.,  228  Fed.  473,  that  act  of  bankruptcy  charged  was  not  within 
corporation's  powers  is  no  defense  to  bankruptcy  proceeding;  Stewart 
V.  Wright,  147  Fed.  327,  328,  77  C.  C.  A.  499,  bank  liable  to  party  de- 
frauded in  confidence  scheme  where  it  loaned  swindler  banking  facil- 
ities with  knowledge  of  swindle;  Clark  v.  Chesapeake  etc.  Tel.  Co.,  42 
App.  D.  C.  447,  holding  in  action  for  slander,  statements  of  telephone 
operator  refusing  to  call  delinquent  subscriber  and  of  lineman  remov- 
ing telephone  do  not  render  company  liable  for  damages;  Chesapeake 
etc.  R.  R.  Co.  V.  Howard,  14  App.  D.  C.  284,  that  railroad  leased  and 
operated  another  railroad  in  excess  of  granted  powers  does  not  relieve 
it  from  liability  to  passenger  for  injuries  sustained  on  leased  line; 
Maniaci  v.  Interurban  Express  Co.,  266  Mo.  645,  182  S.  W.  984,  over- 
ruling demurrer  to  cause  of  action  against  express  company,  where 
agent  in  dispute  over  claim  for  shortage  shot  plaintiff;  Jackson  v. 
American  Telephone  etc.  Co.,  139  N.  C.  354,  70  L.  E.  A.  738,  51  S.  E. 
1017,  telephone  company  is  liable  for  act  of  servant  in  having  land 
owner  unlawfully  arrested  so  that  he  might  be  put  out  of  way,  in  order 
that  poles  might  be  erected  on  his  land;  Chicago  etc.  Ry.  Co.  v.  Rad- 
ford, 36  Okl.  662,  129  Pac.  836,  railroad  is  liable  for  acts  of  train  audi- 
tor in  procuring  officer  to  make  wrongful  arrest  of  person  on  train; 
Bingham  v.  Lipman,  40  Or.  372,  67  Pac.  101,  awarding  punitive  dam- 
ages against  corporation  whose  officers  exercised  entire  executive  power 
and  were  present  and  directed  commission  of  tort;  Terry  v.  Buford,  131 
Tenn.  469,  L.  R.  A.  1915F,  714,  175  S.  W.  542,  joint  employers  of  special 
policeman  to  guard  their  property  were  liable  for  wrongful  killing  of 
plaintiff's  decedent;  May  v.  Western  Union  Tel.  Co.,  157  N.  C.  421,  37 
L.  R.  A.  (N.  S.)  912,  72  S.  E.  1061,  holding  company  liable  for  wrong- 
ful acts  of  servants,  lawfully  entering  on  land  to  remove  tel^^ph 
poles,  where  wrongful  acts  resulted  in  injury  to  land  owner's  wife; 
Washington  Gas-Light  Co.  v.  Lansden,  172  U.  S.  544,  48  L.  Ed,  548,  19 
Sup.  Ct.  300,  but  holding  act  must  have  been  performed  within  scope 
and  course  of  employment;  Post  Pub.  Co.  v.  Hallam,  59  Fed.  536,  and 
Times  Pub.  Co.  v.  Carlisle,  94  Fed.  774,  36  C.  C.  A.  475,  both  holding 
corporation  publishing  newspaper  liable  for  libel  therein;  Winters  v. 
Cowen,  90  Fed.  102,  allowing  punitive  damages  for  repudiation  of  mile- 
age tickets  sold  by  company's  authority;  Southern  Exp.  Co.  v.  Platten, 
93  Fed.  939,  36  C.  C.  A.  46,  holding  corporation  liable  for  battery. by  its 
servants;  Atlantic  Glass  Co.  v.  Paulk,  83  Ala.  406,  holding  action  for 
libel  maintainable  against  partnership  ^  Union  etc.  R.  Co.  v.  Smith,  16 
Colo,  370,  27  Pac.  332,  where  special  officer,  employed  by  railroad,  niade 
arrest  after  expiration  of  commission;  Louisville  etc.  Ry.  Co.  v.  Nitsche, 
126  Ind.  233, 22  Am.  St.  Rep.  586,  9  L.  E.  A.  752, 26  N.  E.  53,  where  com- 
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pany,  daring  droughty  set  fire  to  turf  on  right  of  way  and  fire  spread; 
Conway  v.  New  Orleans  etc.  Ry.  Co.,  46  La.  Ann.  1432,  16  South.  363, 
where  conductor  started  car  while  passenger  was  alighting;  Fitzgerald 
V.  Fitzgerald  &  Mallory  Const.  Co.,  41  Neb.  415,  69  N.  W.  846,  uphold- 
ing action  by  stockholder  against  president  for  mismanaging  company 
in  interests  of  another;  Hussey  v.  Norfolk  etc.  R.  Co.,  98  N.  C.  43,  2 
Am.  St.  Rep.  316,  3  S.  E.  927,  holding  corporation  liable  for  slander, 
libel  and  malicious  prosecution;  Redditt  v.  Singer  Mfg.  Co.,  124  N.  C. 
103,  104,  32  S.  E.  393,  holding  corporations  liable  to  civil  and  criminal 
actions;  Texas  etc.  Coal  Co.  v.  Lawson,  10  Tex.  Civ.  App.  496,  31  S.  W. 
846,  holding  corporation  liable  in  punitive  damages  for  president's 
illegal  procurement  of  distress  warrant;  Lake  Shore  etc.  Ry.  Co. 
V.  Prentice,  147  U.  S.  113,  114,  37  L.  Ed.  103,  13  Sup.  Ct.  265,  arguendo. 
Distinguished  in  Lake  Shore  etc.  Ry.  Co.  v.  Prentice,  147  U.  S.  109, 
37  L.  Ed.  102,  13  Sup.  Ct.  263,  holding  railroad  not  liable  for  wanton 
arrest  of  passenger  by  conductor,  which  it  has  not  ratified;  Lezinsky  v. 
Metropolitan  St.  Ry.  Co.,  88  Fed.  439,  31  C.  C.  A.  573,  wh^re 
conductor's  act  in  causing  arrest  of  passenger  was  without  scope  of 
emplo3rment.. 

Master's  liability  for  assaults  by  servants.    Note,  14  L.  B.  A.  737. 

Partnership  liability  for  torts.    Note,  51  L.  B.  A.  469. 

Evidence  of  resnltlng  Impotency  Is  admissible,  although  such  result  is 
not  specifically  alleged. 

Approved  in  Atlantic  Coast  Line  R.  Co.  v.  Thompson,  211  Fed.  891, 
128  C.  C.  A.  267,  in  action  for  injury  causing  tumor,  evidence  that 
tumor  was  cancerous  and  would  result  fatally  was  admissible;  Power 
v.  City  of  Augusta,  191  Fed.  654,  affirming  award  of  twenty-five  hun- 
dred dollars  damages  for  personal  injury  to  woman  by  which  broken 
kneecap  permanently  impaired  use  of  limb;  Mexican  Cent.  R.  Co.  v. 
Glover,  107  Fed.  363,  46  C.  C.  A.  334,  holding  allegations  of  general  in- 
jury sufficient  to  admit  evidence  of  vomiting  and  hemorrhages;  Denver 
etc.  R.  R.  Co.  V.  Roller,  100  Fed.  758,  approving  instruction  allowing  re- 
coveiy  for  fright,  natural  consequence  of  collision  not  averred;  Oolitic 
Stone  Co.  v.  Ridge,  174  Ind.  578,  91  N.  E.  925,  holding  complaint  in 
action  for  injuries  was  sufficient  to  warrant  introduction  of  evidence 
that  plaintiff's  mental  faculties  were  impaired,  and  that  he  was  afflicted 
with  cough;  Louisville  etc.  R.  R.  Co.  v.  Hunter,  4  Tenn.  Civ.  474,  in 
action  for  injuries  to  woman,  evidence  of  disturbed  menstruation  was 
admissible;  San  Antonio  etc.  Ref.  Co,  v.  Beauchamp,  54  Tex.  Civ.  133, 
116  S.  W.  1167,  where  petition  for  x)ersonal  injury  shows  plaintiff  is 
seriously  crippled  in  manner  affecting  future  comfort,  he  may  show 
future  mental  and  physical  pain,  though  none  is  alleged;  San  Antonio 
etc.  Ry.  Co.  v.  Weigers,  22  Tex.  Civ.  348,  54  S.  W.  912,  holding  damages 
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for  future  and  permanent  effect  of  personal  injaries  recoverable  under 
general  ad  damnum  clause;  Norfolk  etc  Ry.  Co.  v.  Spears,  110  Va.  113, 
65  S.  E.  483,  in  action  for  personal  injuries  from  collision,  declaration 
was  sufficient  to  allow  evidence  that  plaintiff  was  suffering  from 
nervous  disease  as  result  of  collision;  Clukey  v.  Seattle  Elec.  Co. 
27  Wash.  74,  67  Pac.  380,  admitting  evidence  under  allegations  of 
internal  and  permanent  injuries  and  describing  location  of  same,  of 
woman's  pregnancy  and  subsequent  miscarriage;  Normile  v.  Wheeling 
Traction  Co.,  57  W.  Va.  141,  49  S.  E.  1034,  upholding  instruction  that 
loss  of  potency  is  element  of  damage  in  action  for  injuries  sustained  by 
negligence,  when  such  loss  is  probable  result  of  such  negligence;  con- 
curring opinion  in  Muth  v.  St.  Louis  etc.  Ry.  Co.,  87  Mo.  App.  438, 
majority  distinguishing  and  holding  plaintiff  precluded  from  testifying 
to  loss  of  memory,  the  same  not  being  pleaded;  Samuels  v.  California 
St.  etc.  Ry.  Co.,  124  Cal.  296,  56  Pac.  1115,  holding  evidence  of  uterine 
trouble  admissible  under  general  averment  of  personal  injury;  Ohio  ete. 
R.  Jl.  Co.  V.  Hecht,  115  Ind.  448, 17  N.  E.  300,  and  Louisville  etc.  Ry.  Co., 
v.  Snyder,  117  Ind.  436,  10  Am.  St.  Sep.  61,  3  L.  B.  A.  434,  20  N.  E. 
285,  both  holding  plaintiff  entitled  to  damages  for  aggravation  of  exist- 
ing disease ;  liouisville  etc.  Ry.  Co.  v.  Miller,  141  Ind.  565,  37  N.  E.  353, 
holding  plaintiff's  previous  physical  condition  matter  for  jury;  Mont- 
gomery V.  Lansing  City  Electric  Ry.  Co.,  103  Mich.  60,  29  L.  R.  A.  291, 
61  N.  W.  548,  and  Croco  v.  Oregon  etc.  R.  Co.,  18  Utah,  311,  44  L.  R.  A. 
288,  54  Pac.  986^  both  holding  evidence  of  any  sickness  or  disorder  nat- 
urally caused  by  injury,  but  not  specifically  alleged,  admissible. 

Distinguished  in  Fledderman  v.  St.  Louis  Transit  Co.,  134  Mo.  App. 
207,  113  S.  W.  1145,  holding  shortening  of  plaintiff's  limb  as  result  of 
street-car  accident  was  special  damage  and  must  be  pleaded. 

Necessity  that  impotency  be  pleaded  specially  in  action  for  per- 
sonal injuries.    Note,  Ann.  Gas.  1916C,  384. 

Ooxporation  is  liable  in  punitive  damages  for  wantonly  distoxblng 
peace  and  endangering  life. 

Approved  in  Memphis  Tel.  Co.  v.  Cumberland  Tel.  &  TeL  Co.,  231 
Fed.  841,  842,  that  division  superintendent  of  telephone  company  by 
mistake  in  making  severance  removed  several  hundred  feet  of  plaintiff's 
wire  is  no  ground  for  recovery  of  punitive  damages ;  Pennsylvania  Min. 
Co.  V.  Jarnigan,  222  Fed.  891,  138  C.  C.  A.  369,  holding  principal  liable 
for  wanton  assault  of  agent  guarding  mine  upon  union  leader;  Benner 
V.  Truckee  River  General  Electric  Co.,  193  Fed.  744,  refusing  to  allow 
exemplary  damage  in  action  for  death  resulting  from  negligence  of 
corporation's  manager  in  allowing  high-tension  electric  wire  to  rest  on 
iron-covered  passageway;  Norfolk  &  P.  Traction  Co.  v.  Miller,  174  Fed. 
609,  98  C.  C.  A.  453,  in  action  by  passenger  for  assault  by  defendant's 
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servant,  railway  was  not  liable  for  punitive  damages  for  misconduct  of 
servant;  Hindman  v.  First  Nat.  Bank,  112  Fed.  940,  57  L.  B.  A.  108,  50 
C.  C.  A.  623  (afi&rming  98  Fed.  568),  holding  bank  liable  for  false  repre- 
sentations made  by  cashier  as  to  customer's  standing;  Lampert  v.  Judge 
&  Dolph  Drug  Co.,  119  Mo.  App.  700,  100  S.  W.  661,  cigar-maker  was 
entitled  to  compensative,  but  not  punitive  damages,  from  person  selling 
cigars  of  inferior  quality  in  box  marked  with  his  trademark;  Craven  v. 
Bloomingdale,  171  N.  Y.  447,  64  N.  E.  171,  reversing,  court  failing  to 
instruct,  punitive  damages  not 'awarded,  unless  servants'  acts  wanton, 
oppressive  or  malicious  and  master  implicated;  Berry  v.  Carolina  etc. 
'  Ry.,  155  N.  C.  292,  71  S.  E.  324,  carrier  is  liable  for  wrongful  assault 
on  passenger  by  traveling  passenger  agent  assisting  conductor  in  run- 
ning excursion  train;  Denison  etc.  Ry.  Co.  v.  Randell,  29  Tex.  Civ .^463, 
69  S.  W.  1015,  upholding  charge  on  exemplary  damages,  conductor  as- 
saulted passenger,  struck  and  kicked  him,  railroad  company  retaining 
conductor  in  service  and  defending  him  in  criminal  prosecution;  Bishop 
V.  Readsboro  Chair  Mfg.  Co.,  85  Vt.  155,  Ann.  Ca«.  1914B,  1163,  86 
L.  R.  A.  (N.  S.)  1171,  81  Atl.  460,  where  corporation  maintained  store- 
house adjoining  plaintiff's  property  and  after  notice  allowed  snow  and 
ice  to  collect  on  roof  and  slide  against  plaintiff's  house,  corporation  was 
liable  for  punitive  damages;  Thirkfield  v.  Mountain  View  Cemetery 
Assn.,  12  Utah,  82,  41  Pac.  565,  allowing  punitive  damages  for  willful 
trespass  in  disinterring  body;  Mayer  v.  Frobe,  40  W.  Va.  250,  22  S.  E. 
59,  holding  jury  may  award  punitive  damages  where  defendant  has 
acted  oppressively;  dissenting  opinion  in  Stewart  v.  Cary  Lumber  Co., 
146  N.  C.  67,  59  S.  E.  552,  majority  refusing  exemplary  damages  in  ac- 
tion  for  damages  resulting  from  wanton  and  unnecessary  blowing  of 
whistle  by  engineer  for  purpose  of  frightening  plaintiff's*  mule. 

Distinguished  in  Pacific  Packing  etc.  Co.  v.  Fielding,  136  Fed.  580, 
69  C.  C.  A.  325,  corporation  owner  of  vessel  not  liable  for  exemplary 
damages  because  of  malicious  action  of  master  in  imprisoning  sailor 
while  at  sea,  where  corporation  did  not  ratify  action ;  Bowen  v.  Illinois 
Cent.  R.  Cb.,  136  Fed.  312,  70  L.  E.  A.  915,  69  C.  C.  A.  444,  holding 
railroad  not  liable  for  wanton  killing  of  person  by  station  agent  where 
agent  was  not  at  time  of  killing  acting  within  scope  of  employment; 
Lake  Shore  etc.  Ry.  Co.  v.  Prentice,  147  U.  S.  107,  111,  37  L.  Ed.  101, 
102,  13  Sup.  Ct.  263,  264,  holding  criminal  intent  must  be  brought  home 
to  corporation ;  New  York  etc.  Ry.  Co.  v.  Bennett,  50  Fed.  502,  1  C.  C.  A. 
544,  holding  ejecting  second-class  ticket-holder  from  first-class  car  not 
malicious;  Cerrillos  Coal  R.  Co.  v.  Deserant,  9  N.  M.  69,  49  Pac.  813, 
holding  such  entire  want  of  care  as  shows  conscious  indifference  to  con- 
sequences must  be  proved. 

Liability  of  corporations  for  exemplary  damages.    Note,  59  Am.  St. 
Bep.  600,  601. 
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Liability  to  exemplary  damages  for  servant's  act.    Note,  48  L.  R.  A. 
<N.  S.)  51,  52,  96. 

Right  to  punitive  damages.    Note^  8  E.  R.  0.  375. 

Malicious  prosecution  of  criminal  charges.    Note,  26  Am.  St.  Rep. 
131. 

What  constitutes  "wound."    Note,  12  Aim.  Oas.  184. 

Measure  of  recovery  for  death  by  n^ligence.    Note,  17  L.  R.  A.  71. 

Miscellaneous.  Cited  in  Hindman  v.  First  Nat.  Bank,  98  Fed.  566, 
48  L.  R.  A.  210,  39  C.  C.  A.  1,  holding  board  of  directors  for  all  prac- 
tical purposes  same  as  bank. 

322  U.  8.  611-623,  30  Ii.  Ed.  793,  7  Sap.  Cft  1877,  BIOE  ▼.  UNITED  STATES. 

Not  cited. 

122  XX.  S.  630  (Appendix),  SO  Ii.  Ed.  1244,  LANIEB  ▼.  NASH. 

Not  cited. 

122  U.  S.  630  (Appendix),  80  Ii.  Ed.  1249,  OBMBBT  ▼.  WEBB. 

Cited  in  Ormsby  v.  Webb,  134  U.  S.  48,  33  L.  Ed.  807,  10  Sup.  Ct. 
478,  as  having  denied  motion  to  dismiss  or  affirm. 

122  U.  S.  687  (Appendix),  80  L.  Ed.  1244,  lANIEB  ▼.  NASH. 

Not  cited. 

122  U.  S.  643  (Appendix),  30  L.  Ed.  1244,  UNITED  STATES  ▼.  CHANDIiEB. 
Mandamus  against  a  public  officer  abates  upon  his  resignation. 

Approved  in  Warner  Valley  Stock  Co.  v.  Smith,  165  U.  S.  31,  41 
L.  Ed.  623,  17  Sup.  Ct.  227,  and  United  States  v.  Butterworth,  169  U.  S. 
604,  42  L.  Ed.  874, 18  Sup.  Ct.  442,  all  following  rule ;  Dabney  v.  Dabney, 
20  App.  D.  C.  451,  reversing  dismissing  of  divorce  proceeding  based  on 
desertion  where  pending  suit  code  went  into  effect  providing  for  divorce 
on  ground  of  adultery  only. 

Distinguished  in  New  Mexico  v.  Baker,  196  U.  S.  441,  49  L.  Ed.  544, 
25  Sup.  Ct.  375,  under  30  Stat.  822,  c.  121,  successor  in  office  of  terri- 
torial judge  may  be  substituted  on  appeal  from  denial  of  mandamus 
to  compel  taking  of  jurisdiction  in  action  brought  in  his  court;  Murphy 
V.  Utter,  186  U.  S.  101,  46  L.  Ed.  1075,  22  Sup.  Ct.  778,  holding  man- 
damus proceedings  not  abating  by  change  in  members  of  board  of  loan 
commissioners  after  petition  filed  and  before  writ  granted;  People  v. 
La  Chicotte,  187  N.  Y.  5,  116  Am.  St.  Rep.  586,  10  Ann.  Ca«.  58,  79 
N.  E.  891,  mandamus  against  commissioner  to  reinstate  suspended  officer, 
did  not  abate  upon  resignation  of  commissioner. 
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Abatement   of   mandamus   by   termination   of   respondent's  office. 
Note,  4  Ann.  Gas.  75. 

Practice  and  procedure  governing  transfer  of  causes  to   Federal 
Supreme  Court  for  review.    Note,  66  L.  B.  A.  867. 

Miscellaneous.    Cited  in  Duffield  v.  Ashurst,  225  U.  S.  697,  56  L.  Ed. 
1262,  32  Sup.  Ct.  838. 

122  U.  8.  649  (Appendix),  SO  L.  Ed.  1249,  OOOHIJkN  T.  80T7TH  OABO- 
UNA  B.  B.  CO. 

Cited  incidentally,  as  involving  same  facts,  in  Bound  y.  South  Caro- 
lina R.  B.  Co.,  51  Fed.  59. 
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State  against  individual  will,  on  removal,  be  tried  as  actions  between 
individuals;  Jomes  v.  Reed,  3  Wash.  61,  27  Pac.  1068,  constitutional 
provision  conferring  original  habeas  corpus,  etc.,  jurisdiction  on 
Supreme  Court,  does  not  destroy  that  of  Superior  Courts. 

Distinguished  in  In  re  Pac.  Ry.  Commission,  12  Sawy.  581,  32  Fed. 
255,  Congress  cannot  empower  commission  to  investigate  books  of  cor- 
poration indebted  to  government- 
Statute  runs,  in  suit  by  State  for  proceeds  of  swamp-laiids,  ftom  tima 
account  is  stated  by  commissioner. 

Approved  in  United  States  v.  Louisiana,  127  U.  S.  190,  82  L.  Ed.  70, 
8  Sup.  Ct.  1051,  against  State's  claim  for  proceeds  of  sale  of  public 
land,  government  can  set  off  amount  due  on  State  lands ;  Brookl3m  Bank 
V.  Bamaby,  197  N.  Y.  230,  27  L.  R.  A.  (N.  S.)  848,  90  N.  E.  841,  holding 
suit  on  note  is  barred  six  years  after  last  partial  payment. 

Distinguished  in  dissenting  opinion  in  Brooklyn  Bank  v.  Bamaby, 
197  N.  Y.  236,  27  L.  R.  A,  (N.  S.)  848,  90  N.  E.  843,  majority  holding 
suit  on  note  is  barred  six  years  after  last  partial  payment. 

Setoff,  counterclaim  or  recoupment  in  action  i)y  State.    Note,  88 
L.  R.  A.  (N.  S.)  882. 

123  XX.  S.  39,  31  L.  £d.  73,  8  Snp.  Ct  21,  UNITED  STATES  v.  MISSISSIPFI. 

Not  cited. 

123  U.  S.  39,  81  L.  Ed.  73,  8  Sup.  Ot  21,  UNITED  STATES  ▼.  at.ahai^a 

Not  cited. 

123  U.  S.  40-51,  31  L.  Ed.  75,  8  Sup.  Ot.  38,  THE  EXCELSIOR. 

Where  amount  is  not  fixed,  case  of  salyage  Is  presented,  notwithstand- 
ing agreement  to  arbitrate. 

Approved  in  J.  T.  Williams  &  Bro.  v.  Branning  Mfg.  Co.,  164  N.  C. 
208,  47  L.  E.  A.  (N.  S.)  887,  70  S.  E.  291,  holding  agreement  to  arbitrate 
which  does  not  result  in  award  does  not  oust  courts  of  jurisdiction; 
Cole  Mfg  Co.  V.  Collier,  91  Tenn.  530,  80  Am.  St.  Kep.  900,  19  S.  W. 
673,  refusal  of  party  to  building  contract  to  submit  to'arbitration  can- 
not be  pleaded  by  other  as  bar  to  action  on  contract. 

To  bar  claim  for  salvage,  binding  contract  must  be  pleaded  and  proved. 
Approved  in  Munson  v.  Straits  of  Dover  S.  S.  Co.,  99  Fed.  789,  hold- 
ing agreement  to  arbitrate  all  arising  differences  no  defense  to  action 
at  law ;  The  Burlington,  73  Fed.  265,  denying  salvage  claim  where  there 
was  such  contract. 

Agreement  to  submit  claim  for  salvage  service  to  arbitration  does  not 
change  nature  of  claim. 
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Approved  in  Green  v.  American  Cotton  Co.,  112  Fed.  746,  refusing 
to  imply  condition  prohibiting  suit  on  arbitration  agreement  not  ex- 
pressly denying  it ;  Mitchell  v.  Dougherty,  90  Fed.  646,  33  C.  C.  A.  206, 
stipulation  by  parties  to  building  contract  that  decision  of  architects 
be  final  cannot  oust  jurisdiction  of  courts. 

Agreements  to  arbitrate.    Note,  15  L.  R.  A.  142. 

Arbitration  agreements.    Note,  47  L.  R.  A.  (N.  S.)  858,  360. 

Since  ax:t  of  1875,  salvage  decree  may  be  altered  only  for  eEcror  in  law. 
Approved  in  United  States  v.  Morgan,  99  Fed.  676,  39  C.  C.  A.  663, 
refusing  to  disturb  allowance  twelve  hundred  dollars  salvage,  service 
bordering  on  towage;  Cape  Fear  Towing  etc.  Co.  v.  Pearsall,  90  Fed. 
439,  33  C.  C.  A.  161,  trial  court's  division  of  salvage  between  owners 
and  crew  will  not  be  disturbed. 

Amount  of  recovery  for  salvage.    Note,  24  E.  R.  0.  575. 

Right  to  salvage  for  unsuccessful  service.    Note,  24  E.  R.  0.  587. 

128  U.  S.  52-^6,  31  L.  Ed.  78,  8  Sup.  Ot.  58,  EXmUKOTON  ETC.  BY.  00.  ▼. 
SIMMONS. 

Appeal  does  not  lie  fkom  f oredosnre  decree  referring  cause  to  master 
to  find  amount  doe. 

Approved  in  Odbert  v.  Marquet,  176  Fed.  60,  99  C.  C.  A.  60,  holding 
decree  directing  litigant  to  pay  certain  sums  on  notes  is  final  and  ap< 
pealable;  Maas  v.  Lonstorf,  166  Fed.  46,  91  C.  C.  A.  627,  holding  decree 
ordering  accounting  in  suit  for  partition  is  not  appealable;  McGourkey 
V.  Toledo  etc.  Ry.  Co.,  146  U.  S.  645,  86  L.  Ed.  1083,  13  Sup.  Ct.  172, 
reviewing  cases  distinguishing  between  final  and  interlocutory  judg- 
ments ;  Defer  v.  De  May,  168  U.  S.  704,  42  L.  Ed.  1211, 18  Sup.  Ct.  941, 
following  rule;  Chicago  etc.  Ry.  Co.  v.  McCammon,  61  Fed.  776,  10 
C.  C.  A.  60,  to  authorize  appeal,  decree  must  be  final,  so  that  affirmance 
would  end  suit;  Postal  Tel.  etc.  Co.  v.  Southern  Ry.,  90  Fed.  212,  judg- 
ment sustaining  answer  to  demurrer,  leaving  proceedings  for  assessment 
still  before  court  is  not  appealable;  Davie  v.  Davie,  62  Ark.  228,  20 
Am.  St.  Rep.  173,  12  S.  W.  659,  interlocutory  decree  adjudicating  pro- 
portionate interests  in  land  and  directing  refei'encc  to  determine  liens 
chargeable,  is  not  appealable ;  Andrews  v.  National  Foundry  etc.  Works, 
73  Fed.  618,  19  C.  C.  A.  648,  decree  adjudging  superiority  of  liens  and 
ordering  sales  is  appealable;  Chase  v.  Driver,  92  Fed.  784,  34  C.  C.  A. 
668,  decree  ordering  final  sale  is  appealable. 

123  XJ,  S.  56-58,  31  L.  Ed.  68,  8  Sop.  Ot.  66,  MOBEY  ▼.  LOOKHABT. 
Appeal  does  not  lie  from  order  remanding  cause  to  State  court. 
Approved  in  German  Nat.  Bank  v.  Speckert,  181  U.  S.  406,  408,  45 
L.  Ed.  926,  21  Sup.  Ct.  689,  denying  appeal  from  Circuit  Court  of  Ap- 
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pealSy  judgment  directing  Circnit  Court  to  remand  case  to  State  court; 
Vaughan  v.  McArthur  Bros.  Co.,  227  Fed.  366,  holding  where  plaintifE 
sought  to  remand  cause,  costs  were  properly  taxed  to  him;  Cole  v.  Gar- 
land, 107  Fed.  761,  46  C.  C.  A.  626,  dismissing  writ  of  error  from  order 
of  United  States  Circuit  Court  remanding  cause;  Rio  Grande  W.  Ry. 
Co.  V.  Telluride  Power  Transmission  Co.,  23  Utah,  33,  63  Pac.  997,  deny- 
ing State  Supreme  Court's  power  to  review  on  appeal  Federal  court's 
order  declining  jurisdiction  and  remanding  cause;  Wilkinson  v.  Ne- 
braska, 123  U.  S.  287,  31  L.  Ed.  153,  8  Sup.  Ct.  121,  Sherman  v.  Grin- 
nell,  123  U.  S.  679,  31  L.  Ed.  279,  8  Sup.  Ct.  260,  Richmond  etc.  Ry.  Co. 
V.  Thouron,  134  U.  S.  46,  33  L.  Ed.'  872,  10  Sup.  Ct.  517,  Qumee  v. 
Patrick  County,  137  U.  S.  143,  34  L.  Ed.  602,  11  Sup.  Ct.  35,  Chicago 
etc.  Ry.  Co.  v.  Roberts,  141  U.  S.  694,  35  L.  Ed.  905,  12  Sup.  Ct.  124, 
and  Missouri  Pac.  Ry.  Co.  v.  Fitzgerald,  160  U.  S.  581,  40  L.  Ed.  542, 
16  Sup.  Ct.  395,  Circuit  Court's  order  remanding  cause  is  not  reviewable 
by  any  direct  proceeding;  In  re  Coe,  49  Fed.  482,  1  C.  C.  A.  326,  order 
remanding  cause  is  not  final  decision  for  purpose  of  appeal  to  Circuit 
Court  of  Appeals ;  Henderson  v.  Cabell,  83  Tex.  547,  19  S.  W.  290,  Fed- 
eral court's  judgment  is  final  adjudication  of  its  right  to  jurisdiction, 
and  binds  parties  collaterally. 

Prohibition  against  appeals  and  writs  of  error  in  act  1887,  appUes 
to  removals  generally. 

Approved  in  Birdseye  v.  Shaelffer,  37  Fed.  825,  order  vacating  order 
remanding  cause  removed  for  local  prejudice  is  not  final. 

123  tJ.  S.  59-61,  31  L.  Ed.  74,  8  Sup.  Ot.  66,  QILSON  ▼.  DAYTON. 

Town  bonds,  reciting  meeting  called  on  application  of  fifty  voterSr 
show  issue  under  act  requiring  such  application. 

Approved  in  Ninth  Nat.  Bank  v.  Knox  County,  37  Fed.  79,  recital 
that  bonds  were  issued  under  certain  act  does  not  estop  holders  from 
showing  authorization  under  general  law;  Board  of  Commissioners  of 
Wilkes  County  v.  Call,  123  N.  C.  320,  44  L.  R.  A.  255,  31  S.  E.  485, 
where  bonds  recite  issuance  under  certain  act,  holders  are  estopped  from 
asserting  validity  under  different  act. 

123  U.  S.  61-66,  31  L.  Ed.  92,  8  Sup.  Ot.  60,  HENDERSON  v.  LOUISVILIS 
ETC.  RY.  00. 

Carrier  is  not  liable  for  refusal  of  conductor  to  stop  train  to  recover 
valuables  dropped  through  window. 

Approved  in  McCabe  v.  Southern  R.  Co.,  107  Fed.  214,  allowing 
plaintiff  to  discontinue  action  removed  to  Federal  court  upon  payment 
of  Federal  court  costs  only;  Sperry  v.  Consolidated  Ry.  Co.,  79  Conn. 
568,  118  AnL  St  Rep.  169,  9  Ann.  Oa«.  199,  10  L.  R.  A.  (N.  S.)  907p 
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65  Atl.  964,  holding  fact  that  conductor  assisted  passenger  with  baggage 
did  not  constitute  him  custodian  of  same;  Myers  v.  Pullman  Co.,  149 
Ky.  780,  149  S.  W.  1004,  holding  railroad  is  not  liable  for  robbery  com- 
mitted on  passenger  while  boarding  train;  Bursteen  v.  Boston  Elevated 
Ry.  Co.,  211  Mass.  460,  Ann.  Gas.  1913B,  558,  39  L.  R.  A.  (N.  S.)  313, 
98  N.  E.  28,  where  passenger  dropped  his  violin  ;.Whicher  v.  Boston  etc. 
R.  R.  Co.,  176  Mass.  277,  278,  79  Am.  St.  Rep.  315,  316,  57  N.  E.  602, 
denying  plaintiff  recovery  for  loss  of  traveling  bag  in  sleeping-car; 
Defrier  v.  The  Nicaragua,  81  Fed.  748,  ship  owner  is  not  liable  for  loss 
of  baggage  of  steerage  or  deck  passengers. 

Duty  of  carrier  to  stop  train  or  car  to  allow  passenger  to  recover 
lost  property.    Note,  Ann.  Gas.  1913B,  559. 

Duty  to  stop  train  or  car  for  article  dropped.    Note,  89  L.  R.  A. 
(N.  S.)  313. 

In  Louisiana,  amendment  Inconsistent  with  original  allegations  la  not 
allowable. 

Approved  in  Nowell  v.  Behrends,  S.Alaska,  496,  refusing  to  allow 
amendment  which  changed  cause  of  action. 

Liability  of  common  carriers  for  the  baggage  of  passengers.    Note, 
99  Am.  St.  Rep.  375. 

Liability  of  carrier  for  loss  of  or  injury  to  hand  baggage.    Note, 
Ann.  Caa.  1912D,  1158. 

123  n.  S.  65-67,  31  L.  Ed.  79,  8  Snp.  Ot.  67,  SUN  INS.  00.  ▼.  EOUNTZ 
UNE. 

Nol  cited. 

123  tJ.  S.  67-76,  31  L.  Ed.  63,  8  Sap.  Ot.  68,  ORIENT  INS.  GO.  ▼.  ADAMS. 

'    Insurance  company  cannot  set  up  Insured's  negligence  where  proximate 
cause  of  loss  was  perils  of  river. 

Approved  in  Atlantic  Gulf  etc.  Co.  v.  Government  of  Philippine 
Islands,  219  U.  S.  23,  55  L.  Ed.  72,  31  Sup.  Ct.  138,  holding  public  con- 
tractor must  bear  loss  occasioned  by  typhoon;  Cline  v.  Western  Assur. 
Co.,  101  Va.  498,  44  S.  E.  700,  holding  declaration  bad,  damage  due  to 
breaking  of  machinery  striking  obstruction  in  river,  not  stress  of 
weather;  Liverpool  etc.  Steam  Co.  v.  Phenix  Ins.  Co.,  129  U.  S.  438,  32 f 
L.  Ed.  791,  9  Sup.  Ct.  471,  policy  against  loss  from  perils  of  sea  covers 
stranding  through  master's  negligence;  The  Barnstable,  84  Fed.  903, 
public  i)olicy  not  forbid  owner  contracting  with  charterer  for  liabil* 
ity  from  negligence  for  latter 's  unskillful  navigation;  Louisville  Ins.  Co. 
V.  Monarch,  99  Ky.  592,  36  S.  W.  566,  evidence  as  to  competency  of  crew 
is  admissible  where  answer  alleges  unfitness. 

Proximate  and  remote  cause.    Note,  36  Am.  St.  Bep.  852,  853. 
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Fanlt  of  ci4»talii  caiuiiiig  y«B8el  to  drift  into  dangerous  current  is  no 
defense,  unless  wlllfnL 

Approved  in  Nome  Beach  Lighterage  &  Transp.  Co.  v.  Munich  Assur. 
Co.,  123  Fed.  826,  holding  allegation  in  answer  plaintiff  sailed  vessel 
into  ice  knowing  danger  thereof  not  allegation  loss  due  to  willful  act  of 
insured;  Lewis  v.  Aetna  Ins.  Co.,  123  Fed.  158,  holding  temporary 
absence  of  master,  without  owner's  knowledge,  not  relieving  insurer 
under  policy  exception  of  master's  incompetency;  California  Ins.  Co.  v. 
Union  Compress  Co.,  133  U.  S.  415,  38  L.  Ed.  738, 10  Sup.  Ct.  371,  carrier 
may  insure  himself  from  loss  from  servants'  negligence;  Northwest 
Transp.  Co.  v.  Boston  etc.  Ins.  Co.,  41  Fed.  797  (reversing  37  Fed.  223), 
stranding  not  caused  by  negligent  rate  of  speed,  where  master  turned 
vessel  at  wrong  time;  Hutchins  v.  Ford,  82  Me.  371,  19  Atl.  834,  policy 
covers  disaster,  caused  by  peril  insured  against,  resulting  from  master's 
negligence;  Kansas  City  etc.  Ry.  Co.  v.  Southern  Ry.  News,  151  Mo. 
386,  74  Am.  St  Rep.  652,  45  L.  B.  A.  384,  52  S.  W.  208,  and  Trenton 
Pass.  Ry.  Co.  v.  Guarantors  etc.  Co.,  60  N.  J.  L.  252,  44  L.  E.  A.  216,  37 
Atl.  611,  contract  to  indemnify  carrier  against  losses  from  injuries  to 
passengers  is  not  illegal  because  covering  negligence  of  assured. 

Misconduct  of  master,  unless  fraudulent  or  willful  cannot  defeat  re- 
covery. 

Approved  in  Standard  etc.  Ins.  Co.  v.  Nome  Beach  etc.  Co.,  133  Fed. 
.649,  651,  1  L.  R.  A.  (N.  S.)  1095,  67  C.  C.  A.  602,  under  Cal.  Civ.  Code, 
'» §  2629,  there  can  be  no  recovery  for  loss  resulting  from  act  of  captain 
in  designedly  forcing  vessel  through  ice  on  voyage  to  Alaska  where  he 
knows  of  dangers;  Breeden  v.  Frankfort  Marine  etc.  Ins.  Co.,  220  Mo. 
347,  119  S.  W.'579,  holding  where  injured  employee  settles  with  em- 
ployer, he  cannot  maintain  suit  against  company  indemnifying  em- 
ployer; Louisville  Ins.  Co.  v.  Monarch,  99  Ky.  593,  36  S.  W.  566,  mere 
negligence  of  owner  or  captain  will  not  defeat  recovery. 

Exemption  from  loss,  caused  by  defective  engines,  applies  only  wliere 
such  cause  is  proximate. 

Approved  in  Northwest  Transp.  Co.  v.  Boston  etc.  Ins.  Co.,  41  Fed. 
801,  where  stranded  vessel  is  voluntarily  scuttled  to  save  her  from  storm, 
scuttling  is  proximate  cause  of  loss;  Louisville  Underwriters  v.  Pence, 
93  Ky.  102,  40  Am.  St.  Rep.  179, 19  S.  W.  11,  where  vessel  was  stranded 
by  master's  negligence. 

Assured  may  abandon  where  repair  would  be  impracticable,  and  damage 
amounts  to  fifty  per  cent  of  agreed  value. 

Approved  in  Louisville  Underwriters  v.  Pence,  93  Ky.  104,  40  Am.  St. 
Rep.  181,  19  S.  W.  12,  reaffirming  rule;  Searles  v.  Western  Assur.  Co., 
88  Miss.  272,  117  Am.  St  Rep.  741,  40  South.  870,  holding  abandonment 
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cannot  be  justified  by  fact  that  there  were  no  facilities  for  raising  vessel 
in  vicinity  where  snnk. 

Bigbt  to  abandon  Is  determinate  from  facts  existing  at  time. 
Approved  in  Royal  Exch.  Assur.  v.  Graham  &  Morton  Transp.  Co., 
166  Fed.  35,  36,  92  C.  C.  A.  66,  holding  evidence  showed  that  condition 
of  stranded  vessel  warranted  her  abandonment  to  insurers;  Louisville 
Ins.  Co.  V.  Monarch,  99  Ky.  594,  36  S.  W.  567,  two  months'  flood,  after 
sinking  of  vessel,  justified  abandonment. 

Criterion  of  time  in  cases  of  abandonment  and  total  loss  under 
marine  policy.    Note,  1  £.  R.  C.  130. 

Bight,  exluttng  at  time  of  abandonment,  cannot  be  affected  by  snb- 
seqoent  floating  of  vessel. 

Approved  in  The  Livingstone,  122  Fed.  280,  denying  insurer,  property 
abandoned,  right  to  impeach  value  stated  in  policy. 

128  U.  8.  7&-78,  31  L.  £d.  91,  8  Sup.  Ot.  54»  TUPTS  Y.  TX7FT8. 

Not  cited. 

128  U.  8.  79>82,  81  L.  Ed.  112,  8  8np.  Ot.  56,  DAVX8  T.  SET. 

Not  cited. 

123  XX.  8.  83-86,  31  Ii.  Ed.  94,  8  8ap.  Ot  73,  DAVENPORT  NAT.  BANK  ▼. 
BOARD  OF  EQUALIZATION. 

Taxation  of  State  and  national  banks  need  not  be  equal  under  section 
5219,  Revised  Statutes;  discrimination  only  is  aimed  at. 

Approved  in  San  Francisco  Nat.  Bank  v.  Dodge,  197  U.  S.  78,  49 
L.  Ed.  673,  674,  678,  25  Sup.  Ct.  384,  discrimination  against  national 
banks  in  favor  of  State  bank^  forbidden  by  Rev.  Stats.,  §  5219,  results 
from  taxation  of  shares  of  stock  of  national  banks  under  Cal.  Pol.  Code, 
§§  3608-3610,  at  market  value;  Crocker  v.  Scott,  149  Cal.  580,  87  Pac. 
104,  upholding  State  tax  on  shares  of  national  bank;  First  Nat.  Bank 
V.  City  Council  of  Estherville,  150  Iowa,  101,  129  N.  W.  477,  refusing  to 
uphold  tax  on  national  banks  where  State  banks  are  exempt;  Marion 
Nat.  Bank  v.  Burton,  121  Ky.  882,  10  L.  R.  A.  (N.  S.)  947,  90  S.  W.  946, 
holding  tax  on  shares  in  national  banks  is  subject  to  deduction  of 
amount  of  nontaxable  government  securities;  First  Nat.  Bank  v.  Stone, 
88  Fed.  411,  exemption,  through  application  of  doctrine  of  res  ad  judi- 
cata of  certain  State  banks,  is  not  illegal  discrimination. 

Distinguished  in  Owensboro  Nat.  Bank  v.  Owensboro,  173  U.  S.  680, 
43  L.  Ed.  857,  19  Sup.  Ct.  542,  where  Kentucky  tax  was  assessed  on 
bank's  franchise;  First  Nat.  Bank  v.  Richmond,  39  Fed.  314,  taxation 
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of  stock  in  solido  is  invalid ;  State  v.  Mann,  76  Wis.  477,  45  N.  W.  529, 
law  requiring  pajmient  of  percentage  on  estates  valued  at  over  one  hun- 
dred thousand  dollars  in  certain  counties  is  illegal. 

State  tax  laws  not  discriminating .  against  holders  of  national  bank 
shares  are  constitntionaL 

Approved  in  Covington  v.  First  Nat.  Bank,  198  U.  S.  115,  49  L.  Ed. 
970,  25  Sup.  Ct.  562,  retroactive  provision  of  Kentucky  act  of  March 
21,  1900,  relating  to  collection  for  pa»t  years  of  taxes  on  capital  stock 
of  national  banks,  discriminates  against  such  banks  and  is  void;  Kings- 
ley  V.  Merrill,  122  Wis.  201,  67  L.  R.  A.  200,  99  N.  W.  1049,  Rev.  Stats. 
1898,  §  1036,  making  debts  due  from  solvent  debtors  subject  to  taxation, 
does  not  violate  Const.,  art.  VIII,  §  1 ;  Chamberlain  v.  Walter,  60  Fed. 
790,  State  assessment  cannot  be  reviewed  on  mere  ground  of  excessive- 
ness;  Pacific  Nat.  Bank  v.  Pierce  County,  20  Wash.  686,  56  Pac.  939, 
upholding  assessment  of  banks  for  taxation  on  stocks  of  other  coipora- 
tions  held  thereby. 

State  tax  on  national  banks.    Note,  45  L.  B.  A.  749. 

Dliference  tn  mode  of  taxing  savings  banks  is  not  discrimination. 
Approved  in  Nevada  Nat.  Bank  v.  Dodge,  119  Fed.  61,  56  C.  C.  A.  145, 
upholding  tax  on  national  bank  shares.  State  taxing  property  instead 
of  shares  of  domestic  corporations;  National  State  Bank  v.  Burlington, 
119  Iowa,  700,  94  N.  W.  235,  holding  distinction  in  method  of  taxing 
national  and  State  banks  not  prohibited  discrimination  against  national 
banks ;  Scobee  v.  Bean,  109  Ky.  533,  59  S.  W.  861,  holding  fact  national 
bank  shares  taxed  in  hands  of  owners,  other  banking  institutions  taxed 
by  imposition  of  franchise  tax,  not  necessarily  discrimination;  Bank  of 
Redemption  v.  Boston,  125  U.  S.  67,  81  L.  Ed.'  693,  8  Sup.  Ct.  776,  fol- 
lowing rule;  Chapman  v.  National  Bank,  56  Ohio  St.  329,  47  N.  E.  69, 
national  bank  shareholder  must  pay  tax  without  deduction  for  his  debts. 
Taxation  of  corporate  franchises.    Note,  57  L.  R.  A.  67. 

123  T7.  S.  87-104,  31  L.  £d.  100,  8  Sup.  Ot.  38,  PABEEB  ft  WHIPPI.E  OO. 
v.  YALE  CLOCK  CO. 

Beissae  for  invention  substantially   different  from  that  claimed  in 
original  is  void. 

Approved  in  American  Automotoneer  Co.  v.  Porter,  232  Fed.  461, 
upholding  Weyand  reissue  patent  for  electric  motor  controller;  Grand 
Rapids  Show  Case  Co.  v.  Baker,  216  Fed.  350,  132  C.  C.  A.  485,  refusing 
to  sustain  Kennedy  reissue  No.  11,907,  for  patented  wardrobe ;  National 
Casket  Co.  v.  Stolts,  197  Fed.  943,  holding  reissue  patent  No.  12,750  for 
gauze  face  casket  plate  void  for  lack  of  invention;  McDowell  v.  Ideal 
Concrete  Mach.  Co.,  187  Fed.  822,  109  C.  C.  A.  574,  holding  reissue  of 
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Borst  &  Groscop  patent  fqr  hollow  concrete  blocks  was  void  on  account 
of  original  not  being  inoperative;  Marvel  Buckle  Co.  v.  Alma  Mfg.  Co., 
180  Fed.  1004,  refusing  to  sustain  Barabasz  reissue  No.  12,855  for  pat- 
ent for  sheet  metal  buckle ;  Toledo  Computing  Scale  Co.  v.  Moneyweight 
Scale  Co.,  178  Fed.  558,  holding  De  Vilbiss  reissue  No.  12,137,  for  com- 
puting scale,  was  not  broader  than  original ;  Milloy  Elec.  Co.  v.  Thomp- 
son etc.  Elec.  Co.,  148  Fed.  846,  78  C.  C.  A.  533,  Van  Depoele  reissue 
No.  11,872,  for  traveling  contact  for  electric  railways,  void  because  of 
delay  in  making  application  therefor;  United  States  Whip  Co.  v.  Hass- 
ler,  134  Fed.  402,  Turner  reissue  No.  12,058, 'for  tension  device  for 
racers  of  braiding  machines,  is  void  as  not  being  for  same  invention  as 
that  of  original  patent;  Franklin  v.  Illinois  Moulding  Co.,  128  Fed.  50,. 
70  C.  C.  A.  484,  declaring  Adams  reissued  patent  for  machine  for  mount- 
ing ornamental  composition  void,  covering  matters  not  in  original  pat- 
ent ;  Matthews  v.  Ironclad  Mfg.  Co.,  124  U.  S.  351,  31  L.  Ed.  479,  8  Sup. 
Ct.  641,  Huber  v.  Nelson  Mfg.  Co.,  148  U.  S.  292,  37  L.  Ed.  454,  13  Sup. 
Ct.  611,  and  Featherstone  v.  Bidwell  Cycle  Co.,  57  Fed.  636,  6  C.  C.  A. 
487,  reissue  omitting  element  of  original  is  invalid ;  Yale  Lock  Mfg.  Co. 
V.  James,  126  U.  S.  464,  31  L.  Ed.  812,  8  Sup.  Ct.  974,  reissue  describing 
different  mode  of  fastening  is  void;  Yale  Lock  Mfg.  Co.  v.  Berkshire 
Nat.  Bank,  135  U.  S.  379,  34  L.  Ed.  183, 10  Sup.  Ct.  897,  Holmes  Electric 
Protective  Co.  v.  Metropolitan  Burglar  Alarm  Co.,  33  Fed.  260,  and  Buff- 
ington's  Iron  Bldg.  Co.  v.  Eustis,  65  Fed.  808,  13  C.  C.  A.  143,  device 
described,  but  not  covered  by  original  patent,  is  dedicated  to  public, 
and  reissue  including  same  is  void;,  Topliff  v.  Topliff,  145  U.  S.  169,  36 
L.  Ed.  664,  12  Sup.  Ct.  830,  patentee  may  amend  in  reissue,  to  perfect 
description,  not  to  make  addition;  Freeman  v.  Asmus,  145  U.  S.  240,  36 
L.  Ed.  690, 12  Sup.  Ct.  943,  reaffirming  rule ;  Carpenter  etc.  Mach.  Co.  v. 
Searle,  60  Fed.  86,  8  C.  C.  A.  476  (affirming  52  Fed.  813),  reissue  con- 
taining new  element  is  invalid. 

Mere  suggestlonB  In  origlxial  specifications  or  drawings  cannot  be  em- 
braced In  reissue. 

Approved  in  Pfenninger  v.  Heubner,  99  Fed.  443,  denying  validity  of 
reissue,  nineteen  months  after  patent,  broadening  claim  to  monopolize 
defendant's  device;  Hailes  v.  Albany  Stove  Co.,  123  U.  S.  587,  31  L.  Ed. 
286,  8  Sup.  Ct.  265,  drawings  cannot  be  used  to  enlarge  claims  of  pat- 
ent; Hoskin  v.  Fisher,  125  U.  S.  223,  31  L.  Ed.  762,  8  Sup.  Ct.  837, 
Flower  v.  Detroit,  127  U.  S.  571,  32  L.  Ed.  178,  8  Sup.  Ct.  1296,  and 
Peoria  Target  Co.  v.  Cleveland  Target  Co.,  47  Fed.  734,  736,  all  reaffirm- 
ing rule ;  Freeman  v.  Asmus,  145  U.  S.  239,  36  L.  Ed.  690,  12  Sup.  Ct. 
942,  where  specifications  showed  original  patent  complete ;  Peoria  Target 
Co.  V.  Cleveland  Target  Co.,  58  Fed.  240,  7  C.  C.  A.  197  (affirming  47 
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Fed.   7.36),   reissue  must   fail   where   specifications   show   old   patent 
operative. 

Only  mistake  or  inadvertence  can  justify  reissue  for  purpose  of  enlarg- 
ing original  clainL 

Approved  in  A.  D.  Howe  Mach.  Co.  v.  Coffield  Motor  Washer  Co.,  197 
Fed.  545,  117  C.  C.  A.  37,  holding  delay  of  seven  and  one-half  months 
in  applying  for  reissue  is  not  fatal;  Cover  v.  American  Thermo- Ware 
Co.,  188  Fed.  672,  refusing  to  sustain  Cover  reissue  patent  No.  12,924, 
for  goggle;  Nelson  v.  Felsing,  32  App.  D.  C.  425,  426,  holding  new  func- 
tions may  be  claimed  in  reissue  when  same  are  described  in  drawings 
of  original ;  In  re  Heroult,  29  App.  D.  C.  54,  allowing  reissue  where  pat- 
entee of  process  for  making  metals  in  electric  furnace  failed  to  include 
process ;  In  re  Briede,  27  App.  D.  C.  305,  holding  lapse  of  seven  months 
does  not  constitute  undue  delay;  In  re  Messinger,  12  App.  D.  C.  534, 
holding  lapse  of  three  years  will  bar  right  of  reissue;  Freeman  v.  Asmus, 
145  U.  S.  241,  36  L.  Ed.  691, 12  Sup.  Ct.  943,  Peoria  Target  Co.  v.  Cleve- 
land Target  Co.,  58  Fed.  239,  7  C.  C.  A.  197  (affirming  47  Fed.  739), 
American  etc.  Co.  v.  Zwietusch,  75  Fed.  578,  Mast  v.  Iowa  etc.  Pump 
Co.,  76  Fed.  822,  22  C.  C.  A.  586,  and  Adams  etc.  Ry.  Co.  v.  lindell  Ry. 
Co.,  77  Fed.  451,  23  C.  C.  A.  223,  all  holding  reissues  expanding  original 
claims  void. 

Distinguished  in  Hutchinson  v.  Everett,  33  Fed.  504,  where  patentee 
sought  to  reissue  to  cover  certain  omissions  in  original,  caused  by  mis- 
apprehension of  commissioner's  objections. 

Loss  of  right  to  patent  by  public  use  of  invention  for  some  time 
before  application  for  patent.    Note,  20  E.  B.  C.  496. 

Right  to  patent  for  new  process.    Note,  20  E.  B.  0. 133. 

123  U.  S.  105-112,  31L.  Ed.  97,  8  Sup.  Ot.  62,  BTTLIi  v.  FIBST  KAT.  BANK 
OF  KASSON. 

Bank  checks  are  negotiable  Instruments,  wltbin  acta  prescribing  jnzla- 
dictlon  of  Federal  courts. 

Approved  in  United  States  v.  Green,  136  Fed.  645,  646,  650,  bank 
check  is  not  ''obligation  for  payment  of  money,"  within  meaning  of 
Rev.  Stats.,  §  5451,  providing  for  punishment  of  bribery  of  Federal  pffi- 
eers ;  Exchange  Bank  v.  Sutton  Bank,  78  Md.  586,  23  L.  R.  A.  176,  28 
Atl.  564,  instrument  drawn  on  bank  directing  payment  of  specified  sum 
on  deposit,  without  specifying  time,  is  a  check;  Simmons  Hardware  Co. 
V.  Bank  of  Greenwood,  41  S.  C.  190,  44  Am.  St.  Bep.  707,  19  S.  E.  507, 
as  to  differences  between  bills  of  exchange  and  checks;  Columbia  Nat* 
Bank  v.  German  Nat.  Bank,  56  Neb.  805,  77  N.  W.  347,  arguendo. 
Negotiability  of  check.    Note,  26  L.  R.  A.  571. 

Nature  of  drafts  by  oHe  bank  on  another.    Note,  23  L.  B.  A.  174. 
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Where  drawer  of  check  Is  not  prejudiced  by  indorsee's  delay  in  present- 
ing, it  is  not  subject  to  setoff. 

Approved  in  Johnson  v.  Harrison,  177  Ind.  253,  89  L.  B.  A.  (N.  S.) 
1207,  97  N.  E.  935,  holding  one  taking  check  before  presentment  takes 
it  only  subject  to  risk  of  failure  of  bank;  German  American  Bank  v. 
Wright,  85  Wash.  468,  148  Pac.  773,  holding  where  maker  demanded 
that  check  be  not  negotiated  until  stock  delivered,  he  cannot  complain 
of  delay;  Garrettson  v.  North  Atchison  Bank,  47  Fed.  871,  bank  sued 
on  check  refused  for  lack  of  funds  cannot  first  raise  objection  that 
presentment  was  delayed;  Bowen  v.  Needles  Nat.  Bank,  87  Fed.  438, 
default  in  presenting  check  is  excused  by  noninjury  to  drawer;  Exchange 
Bank  v.  Sutton  Bank,  78  Md.  588,  28  L.  R.  A.  177,  28  Atl.  564,  failure 
to  notify  drawer  of  nonpayment  does  not  discharge  him  in  absence  of 
injury,  actual  or  presumptive;  Thompson  v.  Sioux  Falls  Nat.  Bank,  150 
U.  S.  244,  87  L.  Ed.  1068,  14  Sup.  Ct.  99,  arguendo. 

Distinguished  in  Angaletos  v.  Meridian  Nat.  Bank,  4  Ind.  App.  577,  31 
N.   E.   369,   plaintiff  presenting  drafts   three   months   after   issuance, . 
drawee  suspending  meanwhile^  is  guilty  of  laches. 

Applicability  of  statutes  of  limitation  to  bank  checks.    Note,  22 
L.  B.  A.  110. 

Effect  on  drawer's  liability  of  delay  in  presenting  check  where 
drawee  remains  solvent.    Note,  58  L.  E.  A.  482,  485. 

Bank  check  payable  in  "current  funds''  is  negotiable. 
Approved  in  Security  Trust  Co.  v.  Des  Moines  County,  198  Fed.  334, 
holding  instrument  is  not  non-negotiable  because  made  payable  in  "New 
York  or  Chicago  exchange";  Kreig  v.  Palmer  Nat.  Bank,  51  Ind.  App. 
39,  95  N.  E.  615,  and  Forrest  v.  Safety  Banking  etc.  Co.,  174  Fed.  347, 
both  holding  certificate  of  deposit  is  negotiable  instrument;  Andrus  v. 
Bradley,  102  Fed.  56,  allowing  recovery  upon  check  transferred  by,  payee 
to  plaintiff,  drawer  subsequently  paying  payee,  upon  information  check 
lost ;  Hatch  v.  National  Bank,  94  Me.  352,  47  Atl.  910,  construing  '  *  cur- 
rent funds"  used  in  commercial  transactions  to  mean  funds  current 
by  law  as  money;  Woodruff  v.  Mississippi,  162  U.  S.  302,  40  L.  Ed.  976, 
16  Sup.  Ct.  824,  bonds  payable  in  gold  coin,  are  solvable  in  any  legal 
currency;  Kirkwood  v.  First  Nat.  Bank,  40  Neb.  492,  42  Am.  St.  Rep. 
688,  24  L.  B.  A.  447,  58  N.  W.  1018,  certificate  of  deposit,  payable  in 
current  funds,  is  negotiable. 

Agreements  and  conditions  destroying  the  negotiability  of  a  writ- 
ing otherwise  negotiable.    Note,  125  Am.  St.  Rep.  197,  198. 

Certificates  of  deposit.    Note,  76  Am.  St.  Rep.  53. 

Miscellaneous.  Cited  in  Johnson  v.  Wright,  2  App.  D.  C.  219,  hold- 
ing where  answer  in  suit  on  promissory  note  is  not  verified,  summary 
judgment  may  be  taken. 
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123  U.   8.  113-117,   31  1m.  Ed.   138,   8   Sup.   Ot.   77,  UNITED   STATES  ▼. 
PHUiABEIPHIA  ETC.  BY.  CO. 

Trial  Judge  in  Federal  co^  may  comment  upon  testimony  and  give 
opinion  to  Jury  upon  qnestiona  of  fact. 

Approved  in  Rucker  v.  Wheeler,  127  U.  S.  93,  32  L.  Ed.  106,  8  Sup. 
Ct.  1146,  Baltimore  etc.  Ry.  Co.  v.  Baptist  Church,  137  U.  S.  574,  84 
L.  Ed.  787,  11  Sup.  Ct.  187,  Simmons  v.  United  States,  142  U.  S.  155,  35 
L.  Ed.  971,  12  Sup.  Ct.  173,  Capital  Traction  Co.  v.  Hof ,  174  U.  S.  16, 
43  L.  Ed.  873, 19  Sup.  Ct.  586,  Atchison  etc.  Ry.  Co.  v.  Howard,  49  Fed. 
208,  Van  Gunden  v.  Virginia  Coal  etc.  Co.,  52  Fed.  856,  3  C.  C.  A.  294, 
and  Smith  v.  Sun  Printing  etc.  Assn.,  55  Fed.  246,  5  C.  C.  A.  91,  all 
reaffirming  rule;  Young  v.  Corrigan,  208  Fed.  438,  allowing  Federal 
judge  to  comment  on  evidence  in  seduction  case;  Union  Pac.  R.  Co.  v. 
Thomas,  152  Fed.  371,  81  C.  C.  A.  491,  holding  comment  by  judge  on 
facts  is  not  reviewable  error;  Pittsburgh  R.  Co.  v.  Bloomer,  146  Fed. 
722,  77  C.  C.  A.  146,  charge  to  jury  in  action  against  street' railroad 
company  by  passenger  being  thrown  from  moving  car  did  not  take  ques- 
tion of  defendant 's  negligence  from  jury ;  Parulo  v.  Philadelphia  &  R.  R. 
Co.,  145  Fed.  677,  where  plaintiff  testified  that  he  was  stealing  ride  on 
freight-car  when  man  with  a  lantern  kicked  him  off,  and  trainmen  tes- 
tified that  they  were  not  on  car  and  did  not  see  plaintiff,  question 
whether  or  not  }^aintiff  was  kicked  off  of  car  by  servant  of  defendant 
was  for  jury;  Sebeck  v.  Plattdeutsche  Volksfest  Verein,  124  Fed.  18, 
59  C.  C.  A.  531,  holding  instructions  as  to  negligence,  followed  by  court 's 
opinion  that  defendants  are  not  negligent,  adding  that  question  of,  negli- 
gence is  for  jury,  are  not  erroneous;  Kerr  v.  Modem  Woodmen  of 
America,  117  Fed.  596,  54  C.  C.  A.  655,  upholding  Federal  judge's  power 
to  state  own  opinion  as  to  facts  proven,  jury  instructed  as  to  effect  of 
such  opinion;  Lessor  Cotton  Co.  v.  St.  Louis  etc.  Ry.  Co.,  114  Fed.  142, 
52  C.  C.  A.  95,  refusing  to  review  opinion  of  Federal  court  upon  facts 
proven,  no  rule  of  law  incorrectly  stated;  Hyde  v.  United  States,  35 
App.  D.  C.  490,  upholding  instruction  of  court  that  jury  might  find  cer- 
tain conspirators  guilty,  while  acquitting  others ;  Isaac  v.  United  States, 
7  Ind.  Ter.  207,  104  S.  W.  592,  holding  prosecuting  attorney  may  com- 
ment on  facts;  Parris  v.  United  States,  1  Ind.  Ter.  50,  35  S.  W.  245, 
holding  court  might  instruct  jury  that  they  might  ''assume"  things  re- 
garding evidence ;  State  v.  Rogers,  162  N.  C.  659,  Ann.  Gas.  1914A,  867, 
46  L.  B.  A.  (N.  S.)  38,  78  S.  £.  294,  holding  accused  could  not  agree  to 
abide  by  verdict  of  jury  of  eleven  men. 

Govemment's  acquiescence  for  twelve  years  in  payments  raises  pre- 
sumption of  correctness  of  assessment. 

Approved  in  United  States  v.  Chamberlin,  219  U.  S.  264,  55  L.  Ed. 
211,  31  Sup.  Ct.  155,  holding  tax  under  Stamp  Tax  Act  of  1898  may  be 
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recovered  in  action  of  debt;  dissenting  opinion  in  United  States  v. 
Chamberlin,  156  Fed.  893,  13  Ann.  Gas.  720,  84  C.  C.  A.  461,  majority 
holding  tax  due  nnder  Stamp  Tax  Act  of  1898  cannot  be  recoovered  in 
action  of  indebitatus  assumpsit. 

Validity  of  direct  assessment  for  taxation  by  legislature.    Note, 
11  Ann.  Gas.  721. 

Miscellaneous.  Cited  in  Howler  v.  Chicago,  M.  &  St.  P.  Ry.  Co.,  166 
Fed.  830,  holding  where  case  before  jury  was  settled  by  stipulation,  no 
docket  fee  was  recoverable  under  U.  S.  Comp.  Stats.  1901,  p.  632 ;  State 
V.  Clement  Nat.  Bank,  84  Vt.  183,  Ann.  Gas.  1912D,  22,  78  Atl.  950,  dis^ 
cussing  right  of  State  to  tax  national  bank  deposits. 

123  U.  S.  117-131,  31  li.  Ed.  107,  8  Sup.  Cft.  47,  OOAN  ▼.  FLAOa. 

Proviso  in  act  of  Marcdi  2,  1807,  withdrew  ftom  entry  and  survey  lands 
previously  surveyed. 

Approved  in  Board  of  Trustees  v.  Cuppett,  62  Ohio  St.  580,  40  N.  E. 
794,  patent  upon  void  survey,  after  cession  to  State,  conveys  no  title. 

Act  1871  granted  to  Ohio  all  lands  in  Virginia  military  district  not 
previously  sold. 

Cited  in  Board  of  Trustees  v.  Cuppett,  62  Ohio  St.  579,  40  N.  E.  793, ' 
arguendo. 

Section  4,  Act  May  27,  1880,  conilrmed  title  to  lands  sold  by  Ohio 
Agricultural  etc.   CoUege. 

Approved  in  Board  of  Trustees  v.  Cuppett,  62  Ohio  St.  586,  40  N.  E. 
796,  cession  to  Ohio  under  act  of  1871  was  grant  in  praesenti. 

Entry  on  military  land  district  having  been  prior  to  1852,  survey  must 
have  been  returned  before. 

Approved  in  Board  of  Trustees  v.  Cuppett,  52  Ohio  St.  581,  40  N.  E. 
794,  entries  and  surveys  made  prior  to  1852,  but  not  returned  until 
thereafter,  became  void,  and  title  vested  in  State. 

123  U.  8.  131-182,  31  L.  Ed.  80,  8  Sup.  Ot.  21,  SPIES  v.  ILLINOIS. 

Writs  of  error  from  Supreme  to  State  court  are  not  allowed  as  of  right; 
Federal  question  must  appear. 

Approved  in  Weltmer  v.  Bishop,  191  U.  S.  661,  48  L.  Ed.  802,  24  Sup. 
Ct.  848,  and  Brown  v.  Drain,  187  U.  S.  635,  47  L.  Ed.  343,  23  Sup.  Ct. 
842,  both  reaffirming  rule ;  Cleveland  etc.  R.  R.  Co.  v.  City  of  Cleveland, 
235  U.  S.  53,  59  L.  Ed.  128,  35  Sup.  Ct.  21,  holding  where  no  contract  is 
impaired,  no  Federal  question  is  raised;  Barrington  v.  State  of  Missouri, 
205  U.  S.  487,  51  L.  Ed.  895,  27  Sup.  Ct.  582,  holding  question  of  citizen- 
ship is  immaterial  as  regards  writ  of  error  to  Federal  Supreme  Court; 
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Mutual  Life  Ins.  Co.  v.  McGrew,  188  U.  S.  308,  47  L.  Ed.  484,  23  Sup. 
Ct.  378,  dismissing  writ,  no  claim  under  treaty  made  in  trial  courts, 
State  Supreme  Court  refusing  to  pass  thereon;  Jacobi  v.  Alabama,  187 
U.  S.  136,  47  L.  Ed.  108,  23  Sup.  Ct.  49,  dismissing  writ  of  error,  holding 
State  court's  judgment' conclusive,  refusing  to  consider  Federal  ques- 
tion not  raised  in  lower  court;  Eastern  Bldg.  &  Loan  Assn.  v.  Welling, 
181  U.  S.  49,  45  L.  Ed.  741,  21  Sup.  Ct.  531,  holding  assertion,  court's 
duty  to  look  into  record  and  determine  whether  question  necessarily 
involved,  unsound,  question  not  claimed  or  set  up;  Ex  parte  Blodgett, 
192  Fed.  79,  holding  where  State  court  overrules  plea  of  former  acquit- 
tal, accused  must  seek  writ  of  error  to  Federal  Supreme  Court,  not  to 
Federal  court  on  habeas  corpus;  Winona  etc.  Land  Co.  v.  Minnesota, 
159  U.  S.  540,  40  L.  Ed.  268,  16  Sup.  Ct.  88,  dismissing  where  Federal 
question  urged  had  not  been  presented  in  State  court;  Columbia  Water 
Power  Co.  v.  Columbia  Elec.  Street  Ry.  Co.,  172  U.  S.  488,  48  L.  Ed.  526, 
19  Sup.  Ct.  252,  where  Federal  question  appears  in  record,  fact  that  it 
was  not  specially  set  up  is  not  conclusive  against  review;  State  v.  Schu- 
man,  36  Or.  16,  78  Am.  St.  Rep.  754,  47  L.  R.  A.  153,  58  Pac.  663,  defense 
that  sale  was  in  original  packages  cannot  be  first  made  on  appeal  from 
conviction  for  selling  trout  unlawfully  shipped  into  State.  . 

Practice  and  procedure  governing  transfer  of  causes  to  Federal 
Supreme  Court  for  review.    Note,  66  L.  R.  A.  836. 

Writ  win  not  Issue  to  State  court  wbere  record  shows  clearly  Federal 
question  was  rightly  decided. 

Approved  in  Erie  R.  R.  Co.  v.  Purdy,  185  U.  S.  154,  46  L.  Ed.  850,  22 
Sup.  Ct.  607,  dismissing  writ,  question  not  raised.  State  court  declining 
to  pass  upon  question;  In  re  Kemmler,  136  U.  S.  438,  34  L.  Ed.  521,  10 
Sup.  Ct.  930,  error  to  State  court  should  not  be  allowed  where  record 
shows  allowance  would  result  in  affirmance;  Krug  v.  Washington,  164 
U.  S.  704,  41  L.  Ed.  1183,  17  Sup.  Ct.  995,  following  rule;  In  re  Board- 
man,  169  U.  S.  43,  42  L.  Ed.  654,  18  Sup.  Ct.  292,  denying  habeas  corpus 
where  only  result  of  granting  writ  would  be  to  remand  prisoner;  Post 
Printing  &  Pub.  Co.  v.  Shafroth,  53  Colo.  142,  124  Pac.  181,  holding 
creation  of  bonded  indebtedness  to  fund  outstanding  warrants  did  not 
impair  obligation  of  contracts. 

First  ten  amendments  are  restrictions  on  Federal  gOTemment  alone. 
Approved  in  Ensign  v.  Pennsylvania,  227  U.  S.  597,  57  L.  Ed.  661,  33 
Sup.  Ct.  321,  holding  books  of  bankrupt  may  be  admitted  against  him 
in  criminal  prosecution;  Twining  v.  New  Jersey,  211  U.  S.  93,  53  L.  Ed. 
103,  29  Sup.  Ct.  14,  holding  exemption  from  self-incrimination  is  not 
guarded  as  against  State  action;  Ughbanks  v.  Armstrong, ^08  U.  S.  487, 
52  L.  Ed.  584,  28  Sup.  Ct.  372,  holding  indeterminate  sentence  does  not 
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deprive  person  of  due  process;  Jack  v.  Kansas,  199  U.  S.  380,  50  L.  Ed. 
236,  26  Sup.  Ct.  73,  imprisonment  for  refusal  to  testify  in  examination 
under  Kan.  Laws  1897,  c.  265,  §  10,  on  ground  that  testimony  might 
incriminate  witness  of  violation  of  Federal  anti-trust  laws  is  not  a  de- 
privation of  libertywithout  due  process  of  law;  West  v.  Louisiana,  194 
U.  S.  262,  48  L.  Ed.  969,  24  Sup.  Ct.  650,  errors  of  State  court  in  con- 
struing law  on  subject  of  reading  depositions  do  not  present  any  Federal 
question ;  Maxwell  v.  Dow,  176  U.  S.  687,  44  L.  Ed.  699,  20  Sup.  Ct.  450, 
sustaining  conviction  and  imprisonment  of  person  accused  as  criminal 
by  eight  persons  instead  of  twelve;  Le  Master  v.  Spencer,  203  Fed.  217, 
121  C.  C.  A.  416,  holding  marshal  acting  as  receiver  in  bankruptcy  may 
seize  property  unlawfully  seized  by  Stfite  authorities;  Ex  parte  Munn, 
140  Fed.  783,  under  Rev.  Stats.,  §  753,  which  provides  that  writ  of 
habeas  corpus  shall  not  extend  to  prisoner  in  jail  unless  in  violation  of 
Federal  Constitution,  Federal  court  has  no  power  to  release  prisoner 
confined  for  contempt  of  State  court  for  refusing  to  answer  questions 
as  witness;  St.  Louis  etc.  R.  Co.  v.  Davis,  132  Fed.  632,  assessment  by 
State  board  of  railroad's  property  at  higher  percentage  than  other  prop- 
erty in  violation  of  State  Constitution  is  not  act  of  State  within  meaning 
of  Federal  Constitution,  and  Federal  court  has  no  jurisdiction ;  Kinkaid 
V.  Jackson,  66  Fla.  380,  63  South.  707,  holding  constitutional  guaranty 
against  excessive  punishments  did  not  guard  against  State  action ;  State 
V.  Atlantic  Coast  etc.  R.  Co.,  60  Fla.  475,  54  South.  398,  upholding  law 
requiring  railroads  to  make  application  for  discontinuance  of  line ;  Wil- 
bum  V.  State,  141  Ga.  511,  81  S.  E.  444,  discussing  right  of  kindred  to 
prosecute  murder  case ;  Strickland  v.  State,  137  Ga.  20,  Ann.  Gaa.  1913B, 
828,  86  L.  R.  A.  (N.  S.)  115,  72  S.  E.  268,  upholding  conviction  for  carry- 
ing concealed  weapon ;  Loeb  v.  Jennings,  133  Ga.  802,  18  Ann.  Cas.  376, 
67  S.  E.  104,  and  Ex  parte  Simmons,  5  Okl.  Cr.  438,  115  Pac.  396,  both 
holding  violations  of  municipal  ordinances  may  be  prosecuted  without 
jury;  Brantley  v.  State,  132  Ga.  579,  181  Am.  St.  Rep.  218,  16  Ann.  Oas. 
1203,  64  S.  E.  679,  holding  where  one  indicted  for  murder  and  convicted 
of  manslaughter  moves  for  new  trial,  he  may  be  again  tried  for  murder; 
Tilley  v.  Cox,  119  Ga.  870,  47  S.  E.  221,  upholding  Civ.  Code  1895, 
§  5331,  authorizing:  court  to  direct  jury  to  find  for  part  where  there  is 
no  conflict  in  the  evidence;  People  v.  Elliott,  272  111.  598,  112  N.  E.  303, 
holding  court  may  impose  minimum  fine  on  each  count;  Co-operative 
Bldg.  etc.  Assn.  v.  State,  156  Ind.  468,  60  N.  E.  148,  upholding  constitu- 
tionality of  act  giving  tax  officers  right  to  examine  books  of  taxpayers 
for  purpose  of  assessing  property  for  taxation;  State  v.  Height,  117 
Iowa,  654,  94  Am.  St.  Rep.  326,  91  N.  W.  936,  excluding  all  evidence 
obtained  by  compulsory  physical  examination  of  one  accused  of  rape, 
examination  prohibited  by  Constitution;  Wade  v.  Foss,  96  Me.  233,  52 
Atl.  642,  holding  unstamped  note  admissible  in  evidence  in  State  courts, 
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United  States  statutes  contrary  thereto,  applicable  to  Federal  courts 
only;  State  v.  Daniels,  118  Minn.  159, 136  N.  W.  585,  refusing  to  uphold 
State  statute  penalizing  employer  for  discriminating  against  employee 
for  affiliation  with  union;  State  v.  Marciniak,  97  Minn.  360,  105  N.  W. 

967,  provisions  of  municipal  court  act,  conferring  jurisdiction  xipon  such 
court  to  hear  and  dispose  of  all  cases  for  violation  of  city  ordinances 
in  a  summary  way  without  jury  trial,  is  not  unconstitutional;  Garrett 
V.  St.  Louis  Transit*  Co.,  219  Mo.  95,  16  Ann.  Cas.  678,  118  S.  W.  77, 
holding  right  of  immunity  from  giving  testimony  at  coroner's  jury  may 
be  waived;  State  v.  Miller.  71  N.  J.  L.  532,  60  Atl.  203,  testimony  of 
physician  as  to  wounds  on  body  of  accused  which  he  saw  after  causing 
accused  to  remove  his  clothes  ii  not  in  violation  of  Federal  Constitu- 
tion ;  State  v.  MacQueen,  69  N.  J.  L.  527,  55  Atl.  1008,  reading  letter 
written  by  defendant  and  stolen  from  him  to  jury  is  not  in  violation  of 
Federal  Constitution;  In  re  Briggs,  135  N.  C.  121,  47  S.  E.  404,  uphold- 
ing Code,  §  1215,  providing  that  no  person  shall  be  excused  from  testify- 
ing touching  any  unlawful  gambling,  but  no  testimony  given  ^by  him 
shall  be  used  against  him;  State  v.  Patterson,  134  N.  C.  618,  47  S.  E. 
810,  Laws  1903,  p.  472,  c.  349,  §  2,  providing  that  any  place  to  which 
liquor  shall  be  conveyed  for  purpose  of  delivery  to  purchaser  shall  be 
construed  as  place  of  sale,  is  not  in  conflict  with  sixth  amendment ;  Buck 
v.  Dick,  27  Okl.  857,  113  Pac.  921,  holding  objection  that  sixth  amend- 
ment has  been  violated  will  be  deemed  waived  where  no  argument  is 
made  in  brief;  Scribner  v.  State,  9  Okl.  Or.  476,  132  Pac.  937,  holding 
accused  may  waive  immunity  from  testifying,  by  appearing  before  grand 
jury ;  Brown  v.  State,  3  Okl.  Cr.  477,  106  Pac.  976,  upholding  Constitu- 
tion of  Oklahoma  prbviding  jury  of  six;  In  re  McNaught,  1  Okl.  Cr. 
537,  99  Pac.  244,  holding  words  "due  process"  do  not  require  indict- 
ment in  murder  prosecution;  State  v.  Osborne,  54  Or,  292,  20  Ann.  Gas. 
627,  103  Pac.  64,  holding  it  error  for  court  to  exclude  public  from  court- 
room; State  V.  Guglielmo,  46  Or.  256,  79  Pac.  580,  conviction  of  crime 
charged  by  information  filed  by  district  attorney  as  authorized  by  act 
of  Feb.  17,  1899,  is  valid;  Ex  parte  Martinez,  66  Tex.  Cr.  18,  145  S.  W. 

968,  holding  alien  subject  to  laws  of  territory  where  crime  of  murder 
has  been  committed;  State  v.  Mountain  Timber  Co.,  75  Wash.  590,  135 
Pac.  649,  4  N.  C.  C.  A.  818,  holding  industrial  insurance  law  of  Wash- 
ington does  not  violate  guaranty  of  Republican  form  of  government; 
Schissler  v.  State,  122  Wis.  378,  68  L.  R.  A.  940,  99  N.  W.  596,  uphold- 
ing Rev.  Stats.  1898,  §  4699,  providing  that  after  jury  has  found  on 
special  issue  that  defendant  was  not  insane  at  time  of  commission  of 
offense,  his  trial  shall  proceed ;  Miller  v.  Texas,  153  U.  S.  538,  38  L.  Ed. 
818,  14  Sup.  Ct.  875,  Fallbrook  Irr.  Dist.  v.  Bradley,  164  U.  S.  158,  41 
L.  Ed.  888, 17  Sup.  Ct.  63,  Brown  v.  New  Jersey,  175  U.  S.  174,  44  L.  Ed. 
120,  20  Sup.  Ct.  78,  The  Liquors  of  Fitzpatrick,  16  R.  I.  63,  State  v. 
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Brown  etc.  Mfg.  Co.,  18  R.  I.  20,  17  L.  R.  A.  869,  26  Atl.  248,  State  ▼. 
Baker,  33  W.  Va.  330,  10  S.  E.  643,  Ex  parte  McNeeley,  36  W.  Va.  96, 
32  Am.  St  Rep.  841,  16  L.  B.  A.  230,  14  S.  E.  440,  all  following  rule; 
In  re  Sawyer,  124  U.  S.  219,  31  L.  Ed.  408,  8  Sup.  Ct.  492,  and  Brooks 
V.  Missouri,  124  U.  S.  397,  31  L.  Ed.  457,  8  Sup.  Ct.  445,  sixth  amend- 
ment cpntains  no  guaranty  of  right  of  jury  trial  in  State  courts;  Fielden 
V.  Illinois,  143  U.  S.  456,  36  L.  Ed.  226,  12  Sup.  Ct.  630,  ''due  process" 
does  not  require  presence  of  defendant  in  appellate  court;  Iowa  Cent. 
Ry.  Co.  V.  Iowa,  160  U.  S.  394,  40  L.  Ed.  469,  16  Sup.  Ct.  345,  denial 
of  jury  trial  in  civil  case  in  State  court  does  not  violate  Constitution ; 
Keith*  V.  Henkleman,  173  lU.  143,  50  N.  E.  693,  right  to  jury  trial  does 
not  extend  to  chancery  cases;  City  of  St.  Joseph  v.  Levin,  128  Mo.  692, 
49  Am.  St.  Bap.  579,  upholding  ordinance  requiring  pawnbrokers  to  keep 
and  submit  lists  of  transactions;  State  v.  Caldwell,  115  N.  C.  803,  20 
S.  E.  526,  constitutional  provision  for  trial  in  State  where  crime  was 
committed  applies  only  to  Federal  prosecutions;  State  v.  Atkinson,  40 
S.  C.  370,  42  Am.  St.  Rep.  883,  18  S.  E.  1024,  fourth  and  fifth  amend- 
ments do  not  apply  to  State  courts;  State  v.  Nordstrom,  7  Wash.  508, 
35  Pac.  383,  Federal  Constitution  does  not  regulate  prosecutions  for 
offenses  against  State  laws. 

Acts  which  the  legislature  may  and  may  not  declare  criminal.    Note, 
78  Am.  St.  Bep.  263. 

Constitutional  right  to  keep  and  bear  arms.    Note,  115  Am.  St.  Bep. 
199. 

Constitutionality  of  restrictions  on  right  to  cany  weapons.    Note, 
14  L.  B.  A.  601. 

General  scope  of  constitutional  provisions  gpaaranteeing  right  of 
trial  by  jury.    Note,  1  Ann,  Gas.  704. 

Disallowaiice  of  challenge  does  not  prejudice  defendaat  wlio  htm  per- 
emptory challenges  left. 

Approved  in  Dolan  v.  United  States,  116  Fed.  582,  54  C.  C.  A.  34, 
holding  facts  failed  to  show  court  improperly  exercised  discretion  in 
overruling  challenges;  Hawkins  v.  United  States,  116  Fed.  575,  53 
C.  C.  A.  663  and  Knights  of  Pythias  v.  Steele,  108  Tenn.  628,  69  S.  W. 
337,  both  denjdng  court's  error  prejudicial,  compelling  party  to  per- 
emptorily challenge  incompetient  juror,  peremptory  challenges  unex- 
hausted; United  States  v.  Davis,  103  Fed.  467,  denying  defendant  in 
criminal  case  having  fourteen  peremptory  challenges  remaining  right  to 
complain  of  peremptory  challenge  by  State  of  juror  accepted,  but  not 
sworn;  Territory  v.  Padilla,  12  N.  M.  7,  71  Pac.  1085,  where  court  did 
not  follow  law  which  provides  that  defendant  shall  not  be  required  to 
exercise  peremptory  challenge  until  territory  has  passed  and  accepted 
Xin— 71 
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juror,  no  reversible  error  shown  where  defendant  did  not  nse  all  per- 
emptory challenges;  People  v.  Larubia,  140  N.  Y.  91,  35  N.  E.  414,  re- 
affirming rule;  Wooten  v.  State,  99  Tenn.  199,  41  S.  W.  816,  error  in 
requiring  defendant  to  challenge  peremptorily  is  unavailable  unless  de- 
fendant exhausted  all  peremptory  challenges  before  completion. 

Distinguished  in  Burke  v.  McDonald,  3  Idaho,  301,  29  Pac.  100,  hold- 
ing peremptory  challenge  used  in  challenging  incompetent  juror  swear- 
ing falsely  upon  examination  should  have  been  restored;  Burke  v.  Mc- 
Donald, 2  Idaho,  1026,  29  Pac.  100,  where,  after  exhausting  peremptory 
chaUenges,  party  discovers  that  challenged  juror  swore  falsely,  challenge 
should  be  restored. 

"Right  to  challenge  is  rlgbt  to  reject,  not  to  select  Jutots. 
Approved  in  Holt  v.  United  States,  218  U.  S.  248,  20  Ann.  Oas.  1138, 
54  L.  Ed.  1028,  31  Sup.  Ct.  2,  holding  court  did  not  err  in  refusing  to 
allow  challenge  to  juror  who  had  read  newspapers;  Pearce  v.  United 
States,  192  Fed.  562,  113  C.  C.  A.  33,  holding  where  no  complaint  is 
made  that  any  juror  was  impartial,  defendant  cannot  complain  of  re- 
strictions on  challenges;  Horton  v.  United  States,  15  App.  D.  C.  319, 
and  Southern  Ry.  Co.  v.  Edwards,  2  Tenn.  Civ.  129,  both  holding  where 
peremptory  challenges  are  not  exhausted,  no  harm  arises  from  refusal 
of  challenge  for  cause;  United  States  v.  Schneider,  21  D.  C.  387,  holding 
where  juror  denies  under  oath  that  he  has  formed  an  opinion,  he  is  com- 
petent; National  Bank  v.  Schufelt,  6  Ind.  Ter.  32,  82  S.  W.  929,  and 
Binyon  v.  United  States,  4  Ind.  Ter.  654,  76  S.  W.  268,  both  holding 
where  defendant  has  not  exhausted  peremptory  challenges,  no  error 
arises  from  refusal  of  challenge  for  cause;  State  v,  Megorden,  49  Or. 
264,  266,  14  Ann.  Gas.  180,  88  Pac.  308,  holding  juror  admitting  that  he 
was  ready  to  disregard  opinion  formed  if  he  found  it  to  be  false  was 
not  disqualified ;  Stevens  v.  Union  R.  R.  Co.,  26  R.  1. 106,  66  L.  R.  A.  465, 
58  Atl.  498,  allowance  of  peremptory  challenges  to  the  jury  in  excess  of 
statutory  provision  to  party  is  not  reversible  error  unless  prejudice  to 
opposite  party  is  shown;  Territory  v.  Roberts,  9  Mont.  14,  22  Pac.  133, 
improper  sustaining  of  territory's  challenge  is  not  reversible  error 
where  impartial  jury  was  sworn. 

Statute  providing  that  reading  newspaper  articles  shall  not  disanallf^r 
juror  Is  constltntional. 

Approved  in  Cooke  v.  People,  231  111.  21,  82  N.  E.  868,  following  rule; 
Hardin  v.  State,  66  Ark.  58,  48  S.  W.  905,  and  United  States  v.  Barber, 
21  D.  C.  470,  471,  both  refusing  to  disqualify  juror  on  account  of  opinion 
formed  from  newspapers;  State  v.  Martin,  29  Mont.  277,  74  Pac.  726, 
under  Pen.  Code,  §  2051,  which  provides  that  juror  shall  not  be  disquali- 
fied by  reason  of  having  formed  an  opinion  founded  on  public  rumor,. 
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etc.,  provided  juror  swears  lie  can  act  impartially,  appellate  conrt  will 
not  review  ruling  of  lower  court  if  record  does  not  show  examination 
of  juror;  Fraser  v.  Blanehard,  83  Vt.  146,  73  Atl.  999,  holding  fact  that 
juror  read  that  parties  were  attempting  to  reach  settlement  would  not 
disquaUfy  him;  Thiede  v.  Utah,  159  U.  S.  516,  40  L.  Ed.  241, 16  Sup.  Ct. 
64,  and  Qallot  v.  United  States,  87  Fed.  450,  juror  with  opinion  formed 
from  newspapers,  but  amenable  to  evidence,  is  competent;  Territory  v. 
Bryson,  9  Mont.  39,  22  Pac.  148,  and  People  v.  Thiede,  11  Utah,  272,  273, 
39  Pac.  845,  upholding  like  statutes ;  Haugen  v.  Chicago  etc.  Ry.,  3  S.  D. 
400,  53  N,  W.  771,  overruling  challenge  to  juror  who  had  formed  opinion 
which  he  thought  would  not  influence  him,  not  error;  dissenting  opinion 
in  Coughlin  v.  People,  144  111.  193, 19  L.  R.  A.  76,  33  N.  E.  17,  arguendo. 
Distinguished  in  CoughUn  v.  People,  144  lU.  180,  19  L.  B.  A.  72,  33 
N.  E.  13  (see  dissenting  opinion  in  144  111.  192,  194,  19  L.  E.  A.  76,  33 
N.  E.  17,  18),  disqualifying  juror  with  fixed  opinion,  but  stating  he 
could  be  impartial. 

Opinion  gained  from  newspaper  as  disqualifying  juror  in  criminal 
case.    Note,  35  L.  B.  A.  (N.  S.)  995,  1015. 

Ohallmige  on  gro^md  that  Juror  liad  expressed  opinion  must  show  Im- 
partlality  impoflsible. 

Approved  in  Hardin  v.  State,  66  Ark.  58,  59,  48  S.  W.  905,  906,  deny- 
ing juror's  incompetency,  stating  from  rumor  and  newspapers  opinion 
formed,  requiring  evidence  to  remove,  but  could  disreg^d  for  purposes 
of  trial ;  Territory  v.  Emilio,  14  N.  M.  162,  89  Pac.  244,  upholding  com- 
«petency  of  juror  agreeing  to  disregard  opinion  formed  from  public 
rumor;  State  v.  Thome,  41  Utah,  423,  Ann.  Gas.  1915D,  90,  126  Pac. 
290,  holding  fact  that  juror  said  he  would  have  signed  petition  seeking 
speedy  trial  for  accused  would  not  disqualify  him;  Williams  v.  United 
States,  93  Fed.  399,  35  C.  C.  A.  369  (see  dissenting  opinion  in  93  Fed. 
402,  35  C.  C.  A.  369),  juror  uncertain  whether  he  could  return  verdict 
on  evidence  alone  properly  challenged;  Garlitz  v.  State,  71  Md.  301,  4 
L.  B.  A.  604,  18  Atl.  41,  trial  court's  finding  on  competency  of  jurors 
should  only  be  set  aside  for  manifest  error;  State  v.  Sawtelle,  66  N.  H. 
503,  32  Atl.  833,  disinterestedness  of  juror  is  question  of  fact  to  be  de- 
termined at  trial  term;  State  v.  Ekanger,  8  N.  D.  561,  80  N.  W.  482, 
voir  dire  statement  of  impression  requiring  evidence  to  remove  does 
not  disqualify  juror;  People  v.  Thiede,  11  Utah,  275,  39  Pac.  845,  juror 
testifying  that  fact  that  defendant  was  saloon-keeper  would  influence 
him  as  to  credibility  is  competent;  Baker  v.  State,  88  Wis.  152,  153,  59 
N.  W.  574,  refusing  to  disturb  trial  court's  decision,  permitting  juror 
to  serve ;  Fielden  v.  Illinois,  143  U.  S.  453,  36  L.  Ed.  225  (see  12  Sup. 
Ct.  528),  arguendo. 
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Federal  qnestlon  cannot  be  ralBed  for  flnt  time  on  writ  of  error. 
Approved  in  Minnesota  etc.  Ry.  Co.  v.  Lcora,  235  U.  S.  694,  59  L.  Ed. 
429,  36  Snp.  Ct.  208;  Chicago  etc.  Ry.  Co.  v.  Hanson,  235  U.  S.  693, 
59  L.  Ed.  429,  35  Sup.  Ct.  206;  Britton  v.  Wheeler,  235  U.  S.  687,  59 
L.  Ed.  425,  35  Sup.  Ct.  203,  and  Medley  v.  State  of  West  Virginia,  226 
U.  S.  605,  57  L.  Ed.  878,  33  Sup.  Ct.  326,  all  following  rule;  Chicago 
etc.  Ry.  Co.  v.  McGuire,  196  U.  S.  132,  49  L.  Ed.  417,  25  Sup.  Ct.  200, 
where  Federal  question  that  court  failed  to  give  full  faith  and  credit 
to  forclosure  decree  made  hy  Circuit  Court  was  not  presented  to  lower 
court,  it  cannot  be  used  as  basis  for  appeal  to  Supreme  Court;  Moliter 
V.  Wabash  R.  Co.,  180  Mo.  App.  92,  168  S.  W.  253,  holding  fact  that 
injury  arose  in  interstate  commerce  may  be  raised  by  demurrer  to  evi- 
dence; Williams  v.  State,  .100  Ga.  519,  39  L.  B.  A.  272,  28  S.  E.  627, 
and  Gindrat  v.  People,  138  111.  106,  27  N.  E.  1086,  fact  that  articles 
were  unlawfully  obtained  is  no  objection  to  admission  as  evidence. 

Federal  question  mast  have  been  decided  below  to  entitle  to  wilt  to 
State  court. 

Approved  in  Brooks  v.  Missouri,  124  U.  S.  394, 31  L.  Ed.  456, 8  Sup.  Ct. 
443,  French  v.  Hopkins,  124  U.  S.  524,  81  L.  Ed.  537, 8  Sup.  Ct.  589,  Chap- 
pell  v.  Bradshaw,  128  U.  S.  134,  32  L.  Ed.  870,  9  Sup.  Ct.  40,  Baldwin  v. 
Kansas,  129  U.  S.  57,  82  L.  Ed.  642,  9  Sup.  Ct.  195,  Manning  v.  French, 
133  U.  S.  191,  33  L.  Ed.  585,  10  Sup.  Ct.  260,  Northern  Pac.  Ry.  Co.  v. 
Austin,  136  U.  S.  318,  84  L.  Ed.  219,  10  Sup.  Ct.  759,  Leeper  v.  Texas, 
139  U.  S.  467,  85  L.  Ed.  227,  11  Sup.  Ct.  579,  Brown  v.  Massachusetts, 
144  U.  S.  579,  36  L.  Ed.  650, 12  Sup.  Ct.  759,  McNulty  v.  California,  149 
U.  S.  648,  37  L.  Ed.  884, 13  Sup.  Ct.  960,  Schuyler  Nat.  Bank  v.  Bullong, 
150  U.  S.  88,  37  L.  Ed.  1009,  14  Sup.  Ct.  25,  and  Morrison  v.  Watson, 
164  U.  S.  116,  88  L,  Ed.  929,  14  Sup.  Ct.  997,  all  holding  where  record 
on  error  from  State  court  fails  to  show  claim  of  constitutional  right, 
set  up  and  denied  therein.  Supreme  Court  has  no  jurisdiction  to  review ; 
dissenting  opinion  in  O'Neil  v.  Vermont,  144  U.  S.  361,  86  L.  Ed.  466, 
12  Sup.  Ct.  707,  majority  holding  record  from  State  court  showed  no 
adverse  judgment  on  Federal  question. 

Time  and  manner  of  raising  and  deciding  questions  in  state  court 
to  obtain  review  in  Federal  Supreme  Court.  Note,  63  L.  R.  A. 
39. 

What  record  must  show  as  to  presentation  and  decision  of  Federal 
question  in  State  court  to  confer  jurisdiction  on  Federal  Supreme 
Court.    Note,  68  L.  R.  A.  471,  473. 

Cross-examination  of  accused.    Note,  15  L.  R.  A.  670. 

Cruel  and  unusual  punishments.    Note,  35  L.  R.  A.  579. 

What  constitutes  a  riot  and  liability  therefor.  Note,  28  £•  B.  0; 
189. 
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Miscellaneous.  Cited  in  In  re  McCall,  145  Fed.  903,  76  C.  C.  A.  430, 
where  order  overmling  application  for  rehearing  of  order  confirming 
bankrupt's  composition  was  entered  for  October^  10,  1905,  and  con- 
tained direction  ''Enter  this  order,  Oct.  16, 1905,"  presumed  that  latter 
date  was  a  clerical  mistake  and  time  for  appeal  ran  from  October  10th; 
Broadway  Coal  Mining  Co.  v.  Robinson,  150  Ky.  711,  150  S.  W.  1002, 
holding  where  petition  for  removal  is  not  renewed  after  case  has  been 
remanded,  it  will  be  deemed  waived. 

123  U.  8.  182-186,  31  Zi.  Ed.  127,  8  Sop.  Ct.  80,  MATHEWS  ▼.  UMITED 
STATES. 

Not  cited. 

728  U.  S.  186-189,  81  L.  Ed.  140,  8  Snp.  Ot.  79,  UNITED  STATES  ▼. 
BffULIiAK. 

Act  of  March  3,  1883,  chi^rter  97,  applies  to  officexs  in  regnlar  navy 
whose  service  has  been  continnous. 

Approved  in  United  Stotes  v.  Alger,  151  U.  S.  364,  38  L.  Ed.  194,  14 
Sup.  Ct.  347,  oflScer  resigning  before  appointment  to  higher  grade  en- 
titled to  longevity  pay  as  of  lower  grade. 

123  U.  S.  189-214,  31  L.  Ed.  114,  8  Snp.  Ot.  86,  OBAI0  ▼.  LEITENSDOBFES. 

Courts  cannot  interfere  where  adjustment  of  titles  by  survey  has  been 
intrusted  to  register. 

Approved  in  Howell  v.  Killie,  17  Colo.  91,  28  Pac.  465,  following  rule; 
Levi  V.  Mathews,  146  Fed.  154,  76  C.  C.  A.  122,  in  action  at  law  in  Fed- 
eral  court  to  recover  money  due  on  contract,  allegation  of  fraud  in  pro- 
curing contract  made  in  answer  states  equitable  defense,  which  court 
is  without  jurisdiction  to  entertain. 

Fact  that  register's  decision  was  fraudulent  does  not  give  equity  Juris- 
diction. 

Distinguished  in  Lee  v.  Justice  Min.  Co.,  2  Colo.  App.  125,  29  Pac. 
1024,  sustaining  equitable  action  against  holders  under  invalid  location. 

Federal  courts  cannot  supervise  or  control  action  of  executive  offlcers 
within  scope  of  authority. 

Approved  in  Sioux  City  etc.  Ry.  Co.  v.  United  States,  34  Fed.  837, 
and  Sioux  City  etc.  Ry.  Co.  v.  United  States,  36  Fed.  612,  Circuit  Court 
cannot  restrain  Land  Department  from  allowing,  entry. 

Decisions  of  land  officers,  within  scope  of  authority,  are,  in  general, 
conclusive. 

Approved  in  Seymour  v.  Fisher,  16  Colo.  194,  27  Pac.  242,  such  deci- 
sions can  only  be  reviewed  by  equity  for  purpose  of  correcting  mis- 
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takes ;  Robertson  v.  State  Land  Board,  42  Or.  188,  69  Pae.  616,  refusing 
to  mandamus  State  land  board  to  accept  application  for  purchase  of 
school  lands  and  issue  certificate  therefor. 

123  U.  8.  216-222,  31  L.  Ed.  124,  8  8np.  Ot.  98,  STATE  OF  MI8S0XJBI  ▼. 
WINTEBBOTTOM. 

County  Court  may  waive  litegularltles  in  presentation  of  county  war- 
rants. 

Approved  in  United  States  v.  Macon  County  Court,  46  Fed.  405,  fol- 
lowing rule. 

123  U.  8.  222-227,  31  L.  Ed.  130,  8  Sup.  Ot.  74,  HOABB  ▼.  OHESAFEAKB 
ETC.  BY.  CO. 

Grant  proTidlng  for  reverter  wlien  property  ceases  to  be  used  for 
railroad  contains  no  contract  to  build. 

Distinguished  in  Midland  Ry.  Co.  v.  Fisher,  125  Ind.  21,  21  Am.  St. 
Rep.  190,  8  L.  B.  A.  605,  24  N.  E.  756,  grantee's  promise  to  fence  both 
sides  of  right  of  way  is  covenant  running  with  land. 

8pecific  performance  will  not  lie  to  compel  bnlUUng  of  road  on  snch 
property. 

Distinguished  in  Lusby  v.  Kansas  City  etc.  Ry.  Co.,  73  Miss.  375,  86 
L.  B.  A.  516,  19  South.  243,  railroad  having  filed'  map  of  route  cannot 
change  same. 

Bemedy  for  "breach  of  covenant  to  build  road  through  lands  granted 
is  at  law  for  damages. 

Distinguished  in  Lusby  v.  Kansas  City  etc.  Ry.  Co.,  73  Miss.  376,  36 
L.  B.  A.  516,  19  South.  244,  railroad  cannot  abandon  condemned  right 
of  way  and  condemn  another  across  same  property. 

Bailroad,  purchasing  property  of  another  road  at  foreclosure,  does  not 
acquire  hitter's  debts  and  obligations. 

Approved  in  E.  E.  Taenzer  &  Co.  v.  Chicago  R.  T.  &  P.  R.  Co.,  170 
Fed.  245,  95  C.  C.  A.  436,  holding  railroad  company  not  liable  for 
breach  of  contract  of  its  predecessor;  Western  New  York  &  P,  R.  Co.  v. 
Penn  Ref.  Co.,  137  Fed.  359,  3fe,  70  C.  C.  A.  23,  where  railroad  is  pur- 
chased at  judicial  sale,  purchaser  does  not  assume  liabilities  of  railroad 
company  arising  out  of  illegal  freight  charges;  Muscogee  Mfg.  Co.  v. 
Eagle  etc.  Mills,  126  Ga.  217,  54  S.  E.  1031,  where  deed  to  lots  provided 
that  purchasers  of  certain  lots  should  maintain  a  dam  across  river  and 
be  liable  for  all  damage  to  other  lots,  such  provision  was  covenant  run- 
ning with  land;  Hawkins  v.  Central  Ry.  Co.,  119  Ga.  165,  46  S.  E.  84, 
where  railroad  sold  property  and  franchises  to  another  company  in  con- 
sideration of  agreement  to  pay  current  liabilities,  purchaser  not  liable 
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for  damages  for  personal  injuries  inflicted  before  sale;  White  v. 
Atlanta  etc.  Ry.  Co.,  5  Ga.  App.  314,  63  S.  E.  237,  refusing  to  hold  suc- 
cessor railroad  liable  for  personal  injuries;  Atchison  etc.  Ry.  Co.  v. 
Young,  3  Ind.  Ter.  63,  53  S.  W.  482,  holding  purchasing  company  not 
liable  for  debts  of  receiver;  Cox  v.  Baltimore  etc.  R.  Co.,  180  Ind.  607, 
50  L.  R.  A.  (N.  S.)  453,  103  N.  E.  342,  holding  railroad  not  liable  on 
contract  of  predecessor  to  give  plaintiff  employment  for  life;  Hukle  v. 
Atchison  etc.  Ry.  Co.,  71  Kan.  255,  80  Pac.  604,  purchaser  of  railroad 
at  judicial  sale  is  not  liable  for  damages  resulting  from  violation  of 
personal  contracts  of  judgment  defendant  unless  such  liability  assumed; 
Karn  v.  Illinois  Southern  Ry.  Co.,  114  Mo.  App.  166,  89  S.  W.  348, 
where  defendant  purchased  railway  and  complied  with  Rev.  Stats.  1899, 
§  1060,  authorizing  same,  and  deed  contained  no  assumption  of  liability 
for  torts  committed  by  selling  company,  defendant  not  liable  therefor; 
Burge  V.  St.  Louis  etc.  R.  R.  Co.,  100  Mo.  App.  465,  74  S.  W.  8,  denying 
liability  of  purchasing  road  for  stock  killed  by  selling  road;  National 
Foundry  etc.  Works  v.  Oconto  City  Water  Supply  Co.,  105  Wis.  58,  81 
N.  W.  129,  holding  corporation  organized  to  take  property  of  another 
corporation,  title  acquired  through  foreclosure  sale,  takes  property  free 
from  latter  liabilities;  Behlmer  v.  Louisville  etc.  Ry.  Co.,  71  Fed.  836, 
Interstate  Commerce  Commission 's  order  to  reduce  rates  does  not  bind 
subsequent  purchaser;  Atcliison  etc.  Ry.  Co.  v.  Young,  3  Ind.  Ter.  60, 
63  S.  W.  482,  new  company,  purchasing  at  foreclosure,  is  not  liable  for 
receiver's  obligations;  Dickey  v.  Kansas  City  etc.  Ry.  Co.,  122  Mo.  230, 
26  S.  W.  687,  purchaser  of  railroad  is  not  bound  to  honor  perpetual 
pass  given  plaintiff  for  right  of  way;  Sherwood  v.  Atlantic  etc.  Ry.  Co., 
94  Va.  297,  26  S.  E.  945,  foreclosure  purchaser  of  railroad  is  not  bound 
by  its  contracts  made  after  mortgage ;  Pennison  v.  Chicago  etc.  Ry.  Co., 
93  Wis.  347,  67  N.  W.  702,  purchaser  of  railroad  is  not  liable  for  its 
prior  torts. 

Distinguished  in  Interstate  Commerce  Commission  v.  Western  N.  Y. 
etc.  Ry.  Co.,  82  Fed.  19,4,  order  against  discrimination,  binding  on  rail- 
road, binds  successor;  Wallace  v.  Ann  Arbor  etc.  Ry.,  121  Mich.  588, 
80  N.  W.  573,  railroad  buying  another  must  honor  its  pass,  given  for  use 
of  land ;  Frank  v.  New  York  etc.  Ry.  Co.,  122  N.  Y.  217,  26  N.  E.  337, 
foreclosure  purchaser,  taking  i>ossession  of  leased  land,  is  liable 
for  rent. 

Liability  of  corporation  purchasing  prox)erty  of  another  corpora- 
tion for  torts  of  latter.    Note,  Ann.  Gas.  1915A,  550. 

Liability  of  purchaser  of  railroad  on  personal  contracts  of  .old  cor- 
poration.   Note,  6  Ann.  Gas.  85. 

Liability  of  corporation  for  debts  of  predecessor.    Note,  4  Ann, 
Gas.  261. 
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123  U.  8.  227-233,  31  L.  Ed.  128,  8  Sup.  Ot.  82,  FINK  ▼.  UNITED  STATES. 

Claim  agalDBt  goveniineiit  most  be  presented  witliin  six  yean  after 
right  of  action  accmes. 

Approved  in  United  States  v.  Connor,  138  U.  S.  66,  84  L.  Ed,  862,  11 
Sup.  Ct.  231,  and  United  States  v.  Greathouse,  166  U.  S.  602,  41  L.  Ed. 
1130,  17  Sup.  Ct.  702,  both  following  rule;  United  States  v.  Wardwell, 
172  U.  S.  52,  43  L.  Ed.  362,  19  Sup.  Ct.  88,  section  1069,  Rev.  Stats.,  is 
not  a  mere  statute  of  limitations,  but  is  jurisdictional. 

Where  claim  is  .within  bar  of  Btatnte,  it  nmst  be  dismissed,  whether 
statate  pleaded  or  not. 

Approved  in  De  Amaud  v.  United  States,  151  U.  S.  495,  38  L.  Ed- 
248,  14  Sup.  Ct.  379,  and  United  States  v.  Utz,  80  Fed.  851,  26  C.  C.  A. 
184,  both  following  rule;  A.  J.  Phillips  Co.  v.  Grand  Trunk  Western 
Ry.  Co.,  236  U.  S.  667,  59  L.  Ed.  776,  35  Sup.  Ct.  444,  holding  suit  to 
recover  excessive  freight  rates  must  be  instituted  within  one  year; 
Arkansas  Fertilizer  Co.  v.  United  States,  193  Fed.  673,  holding  limita- 
tion on  suit  to  recover  freight  rates  begins  to  run  from  time  shipment 
is  complete;  Christie-Street  Commission  Co.  v.  United  States,  129  Fed. 
509,  statements  made  by  ministerial  officers  of  government  to  claimant 
pending  appeal  to  Commissioner  of  Internal  Revenue  that  claim  would 
be  allowed  constitute  no  estoppel  against  government. 

Oeneral  role  that  statute  must  be  pleaded  is  inapplicable  In  Court  of 
Claims. 

Approved  in  De  Armaud  v.  United  States,  151  U.  S.  496,  38  L.  Ed. 
248,  14  Sup.  Ct.  379,  government  officials  cannot  waive  bar  of  statute; 
United  States  v.  Utz,  80  Fed.  852,  26  C.  C.  A.  184,  presentation  and  in- 
vestigation of  claim  does  not  interrupt  statute. 

Distinguished  in  United  States  V.  New  York,  160  U.  S.  616,  618,  40 
L.^Ed.  557,  558,  16  Sup.  Ct.  409,  department's  delay  cannot  prejudice 
rights  of  claimant. 

123  U.  8.  233-249,  31  Ii.  Ed.  132,  8  Sup.  Ct.  106,  BIOHTEE  Y.  JEBOMB. 

Bondholders,  eiaiming  under  mortgage,  have  no  interest  in  security, 
except  that  which  trustee  holds. 

Approved  in  Fletcher  v.  Ann  Arbor  R.  R.  Co.,  il6  Fed.  481,  53 
C.  C.  A.  647,  holding  beneficiary  in  trust  deed  made  to  and  foreclosed 
by  trustee  bound  thereby  in  absence  of  trustee's  fraud  or  negligence; 
Rumsey  v.  People's  Ry.  Co.,  154  Mo.  245,  246,  55  S.  W.  624,  holding 
suit  by  one  bondholder  against  company  and  trustee,  other  bondholders 
without  right,  in  absence  of  trustee's  fraud,  to  be  made  parties;  Vir- 
ginia Passenger  &  Power  Co.  v.  Fisher,  104  Va.  135,  51  S.  E.  203, 
proper  party  to  bring  suit  to  foreclose  mortgage  deed  securing  railroad 
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bonds  is  trustee,  and  bondholder  has  'no  standing  unless  trustee  has  re- 
fused to  do  so. 

Representation    of  bondholders   by   mortgage    trustee.    Note,    16 
L.  R.  A.  (N.  S.)  1008,  1009. 

Bondholders  are  bound  by  trustee's  acts  done  in  good  faith. 

Approved  in  Bowling  Green  Trust  Co.  v.  Virginia  Passenger  etc.  Co., 
164  Fed.  756,  holding  bondholders  cannot  intervene  in  suit  by  trustee  to 
foreclose,  unless  incompetency  exists;  National  Salt  Co.  v.  Ingraham, 
143  Fed.  810,  74  C.  C.  A.  479,  where  defendant  purchased  stock  of  an- 
other corporation  and  issued  certificates  in  part  pasnnent,  and  stock 
was  placed  in  hands  of  trustee  for  certain  purpose,  after  transaction 
had  been  declared  void  by  court,  but  dismissed  case  as  to  plaintiff  judg- 
ment against  the  trustee  only  concluded  plaintiff  as  to  his  interest  in 
trust  projHjrty;  Bowling  Green  Tr.  Co.  v.  Virginia  Passenger  etc.  Co., 
132  Fed.  924,  individual  holders  of  small  minority  of  bonds  of  railroad 
will  not  be  allowed  to  intervene  in  suit  to  foreclose  mortgage  and  dis- 
place trustee  where  no  fraud  is  shown;  Woods  v.  Woodson,  100  Fed. 
519,  40  C.  C.  A.  525,  holding  bondholders  bound  by  decree  against  trus- 
tee, canceling  bonds  as  invalid;  Mayor  etc.  of  City  of  Baltimore 
V.  United  Rys.  etc.  Co.,  108  Md.  70,  16  L.  R.  A.  (N.  S.)  1006,  69  Atl. 
438,  holding  courts  might  authorize  trustee  to  release  property  from 
mortgage;  Grant  v.  Winona  etc.  Southwestern  Ry.  Co.,  85  Minn.  430,  89 
N.  W.  63,  construing  mortgage  trustee  authorized  to  bind  bondholders 
by  deficiency  judgment;  Beals  v.  Illinois  etc.  Ry.  Co.,  133  U.  S.  295,  33 
L.  Ed.  611,  10  Sup.  Ct.  316,  decree  canceling  bonds  binds  holders,  trus- 
tee being  party ;  Farmers '  etc.  Trust  Co.  v.  Kansas  City  etc.  Ry.  Co.,  53 
Fed.  185,  trustee  has  power  to  bind  bondholders;  Pollitz  v.  Farmers' 
etc.  Trust  Co.,  53  Fed.  212,  bondholders  are  bound  by  decree  to  which 
trustee  is  party;  Clyde  v.  Richmond  etc.  Ry.  Co.,  55  Fed.  448,  mere  fact 
that  same  party  is  trustee  under  different  mortgages  does  not  justify 
intervention  of  bondholders;  Watkins  v.  Bryant,  91  Cal.  504,  27  Pac. 
777,  judgment  canceling  deed  is  valid  against  creditors  represented  by 
trustee ;  Oxley  Stave  Co.  v.  Butler  Co.,  121  Mo.  637,  26  S.  W.  372,  bond- 
holders cannot  intervene  in  action  by  trustees  for  appointment  of  re- 
ceiver; Ray  V.  Hixon,  90  Wis.  45,  48  Am.  St.  Rep.  901,  62  N.  W.  924, 
assignee '«  waiver  of  right  to  appeal  binds  creditor;  dissenting  opinion 
in  Northern  Trust  Co.  v.  Albert  Lea  College,  68  Minn.  115,  71  N.  W.  10, 
majority  relieving  bondholders  from  trustee's  default. 

Distinguished  in  Chaffin  v.  Hull,  49  Fed.  526,  expectancy  of  contin- 
gent remainderman  cannot  be  distinguished  when  represented  only  by 
trustee  of  executed  trust;  Farmers'  Loan  etc.  Co.  v.  Cax>e  Fear  etc.  Ry. 
Co.,  71  Fed.  39,  allowing  bondholders,  with  conflicting  interests,  to  be 
made  parties. 
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Wlxatever  forecloBes  trustee,  forecloses  'bondholders  in  al>sence  of  bad 
faith. 

Approved  in  Raphael  v.  Wasatch  &  J.  V.  R.  Co.,  201  Fed.  858,  120 
C.  C;  A.  184,  holding  trustee  bound  by  judgment  against  predecessor 
seeking  to  set  aside  foreclosure  sales;  Atlantic  Trust  Co.  y.  Dana,  128 
Fed.  225,  62  C.  C.  A.  657,  holding  decree  awarding  fund  to  mortgagee 
of  corporation  binding  upon  receiver  and  all  parties  to  suit,  including 
intervening  creditors;  City  of  Austin  v.  Cahill,  99  Tex.  191,  88  S.  W. 
549,  holding  in  suit  by  original  bondholders  to  compel  payment  of  in- 
terest, refunding  bondholders  were  not  necessary  parties;  Kent  v.  Lake 
Superior  Ship  Canal  etc.  Co.,  144  U.  S.  90,  36  L.  Ed.  358,  12  Sup.  Ct. 
655,  recognition  of  paramount  lien  of  receiver's  certificates  is  within 
trustee's  discretion;  Robertson  v.  Van  Cleave,  129  Ind.  220,  15  L.  R.  A. 
70,  26  N.  E.  900,  decree  of  foreclosure  binds  trustees  and  other  credi- 
tors. 

Distinguished  in  Toler  ▼.  East  Tennessee  etc.  Ry.  Co.,  67  Fed.  172, 
majority  of  bondholders  may  appear  as  defendants  in  action  by  trus- 
tee to  foreclose. 

Loss  of  right  to  patent  by  public  use  of  invention  for  some  time 
before  application  for  patent.    Note,  20  E.  R.  0.  496. 

Parties  in  contractual  relations  with  mortgagor  are  not  necessary  par- 
ties to  trustee's  suit  to  foreclose.   ■ 

Approved  in  Thompson  v.  Price,  37  Wash.  398,  79  Pac.  953,  in  action 
to  foreclose  mortgage  existing  at  time  deed  of  certain  lands  made,  sub- 
ject to  trust  in  favor  of  town,  grantors  were  not  necessary  parties  to 
the  proceedings. 

123  XT.  S.  249-267,  31  I..  Ed.  141,  8  Sup.  Ct.  122,  SBOTH  ETC.  MFG.  CO.  ▼. 
SPRAGXTE. 

Inventor  cannot,  after  two  years'  use  of  machine  for  profit^  obtain 
patent  by  adding  trivial  Improvements. 

Approved  in  Lettelier  v.  Mann,  91  Fed.  919,  following  rule ;  Hentschel 
V.  Carthage  Sulphite  Pulp  Co.,  169  Fed.  123,  127,  holding  use  in  fac- 
tories for  over  two  years  would  bar  patent;  Jenner  v.  Bowen,  139  Fed. 
557,  71  C.  C.  A.  540,  duplication  of  set  of  rollers  on  machine  which  was 
before  complete  and  in  use,  purpose  being  to  reinforce  work,  did  not 
constitute  part  of  invention. 

Use  by  inventor  to  test  machine  Is  not  public  use,  althoufib  profit  In- 
cidentally results. 

Approved  in  Westinghonse  Electric  &  Mfg.  Co.  v.  Saranac  Lake  Elec- 
tric Light  Co.,  108  Fed.  230,  holding  furnishing  lights  to  customers  for 
small  charge  not  constituting  prior  public  use  of  invention;  Campbell 
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V.  New  York,  47  Fed.  520,  inventor's  right  will  not  be  defeated  by  prior 
sale  of  another  of  a  form  of  his  invention;  Whitney  v.  Boston  etc.  Ry. 
Co.,  50  Fed.  73,  invention  may  sue  for  infringement  of  valid  claims  of 
patent,  although  others  were  barred  by  public  use ;  Harmon  v.  Struthers, 
57  Fed.  642  (affirming  43  Fed.  443),  where  inventor,  to* test  efficacy, 
placed  invention  on  employer's  engines,  which  were  sold. 

Distinguished  in  Craig  v.  Michigan  Lubricator  Co.,  72  Fed.  180,  al- 
lowing another  to  use  invention  to  test  its  practicability  is  public  use. 

Use  is  public  where  mainly  for  puxpoBe  of  profit^  experimental  use  being 
cnly  incidental. 

Approved  in  American  Ballast  Co.  v.  Davy  Burnt  Clay  Ballast  Co., 
220  Fed.  890,  applying  principle  in  suit  for  infringement  of  patent  for 
loading  coal;  Daniel  Green  Felt  Shoe  Co.  v.  Dolgeville  Felt  Shoe  Co., 
205  Fed.  755,  holding  advertising  of  patent  does  not  constitute  public 
use  unless  sales  followed;  Penn  Elec.  &  Mfg.  Co.  v.  Conroy,  159  Fed. 
947,  87  C.  C.  A.  149,  holding  use  of  machine  in  room  from  which  public 
was  excluded  was  not  public  use;  Troeder  v.  Lorsch,  150  Fed.  712,  80 
C.  C.  A.  376,  on  hearing  of  objection  to  bankrupt's  discharge  on  ground 
that  he  has  committed  crime,  evidence  must  be  sufficient  to  overcome 
presumption  of  innocence ;  Bryce  Bros.  Co.  v.  Seneca  Glass  Co.,  140  Fed. 
172,  173,  Shrader  patent  No.  592,920,  for  an  engraving  machine  for  etch- 
ing glassware  is  valid,  use  of  machine  prior  to  two  years  before  filing 
application  being  experimental ;  Bradley  v.  Eccles,  138  Fed.  915,  Hannan 
reissue  No.  11,260,  for  improvements  in  thill-couplings,  void  for  prior 
public  use;  Westinghouse  etc.  Mfg.  Co.  v.  Stanley  Instrument  Co.,  133 
Fed.  174,  68  C.  C.  A.  523,  Tesla  patents  Nos.  511,559  and  511,560,  for  im- 
proved  method  of  operating  electric  motors,  is  valid;  Thomson-Houston 
Electric  Co.  V.  Lorain  Steel  Co.,  117  Fed.  252,  253,  54  C.  C.  A.  281,  hold- 
ing use  of  commutator  brush  on  electric  motor  car  two  years  before  ap- 
plication renders  patent  therefor  invalid  although  used  on  experiment- 
ing car;  Swain  v.  Holyoke  Mach.  Co.,  Ill  Fed.  408,  49  C.  C.  A.  419, 
holding  testimony  of  patentee,  installation  experimental,  insufficient 
evidence  showing  machine  installed  for  practical  use  of  purchaser  two 
years  before  application,  affirming  109  Fed.  158,  159,  160,  affirming  102 
Fed.  914,  holding  construction  and  absolute  sale  of  turbine  wheel  and 
installation  for  actual  use  two  years  before  patent  applied  for  consti- 
tuted public  use;  fnternational  Tooth  etc.  Co.  v.  Gaylord,  140  U.  S.  62, 
35  L.  Ed.  350,  11  Sup.  Ct.  719,  Simonds  etc.  Mfg.  Co.  v.  Knox,  39  Fed. 
703,  and  Smith  etc.  Mfg.  Co.  v.  Mellon,  52  Fed.  149,  reaffirming  rule; 
Root  V.  Third  Ave.  Ry.  Co.,  146  U.  S.  225,  36  L.  Ed,  950,  13  Sup.  Ct. 
104  (affirming  37  Fed.  675),  where  inventor  allowed  use  of  cable  me- 
chanism by  railroad ;  De  Lameter  v.  Deeley,  53  Fed.  381,  where  inventor 
sold  several  machines  substantially  like  patented  one;  Delemater  v. 
Heath,  58  Fed.  417,  7  C.  C.  A.  279,  proof  of  single  unrestricted  public 
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sale  establishes  bar  of  prior  use ;  Smith  etc.  Mfg.  Co.  v.  Mellon,  58  Fed. 
707,  7  C.  C.  A.  439,  advertising  and  sale  to  test  market  is  public  use; 
Craig  V.  Michigan  Lubricator  Co.,  72  Fed.  182,  patentee  must  clearly 
prove  two  years'  use  to  have  been  merely  experimental ;  Brooks  v.  Sacks, 
81  Fed.  405,  26  C.  C.  A.  456,  and  Wheaton  v.  Kendall,  85  Fed.  673,  com- 
plainant claiming  better  right  to  patent  must  clearly  establish  priority 
of  invention;  Campbell  Printing  Press  &  Mfg.  Co.  v.  Duplex  Printing 
Press  Co.,  86  Fed.  328,  two  years'  open  use  in  own  business  defeats 
patent;  Lettelier  v.  Mann,  91  Fed.  917,  use  for  profit,  and  exposure  to 
public,  constitute  public  use;  Campbell  v.  New  York,  47  Fed.  521, 
arguendo. 

Distinguished  in  Bang  Ax  Co.  v.  Hubbard,  97  Fed.  893,  38  C.  C.  A. 
423,  holding  making  six  ax  polls  in  course  of  experiment,  five  years 
before  patent  issued,  not  constituting  prior  public  use;  American  etc. 
Pulp  Co.  V.  Howland  Falls  Pulp  Co.,  70  Fed.  993,  prior  foreign  use  will 
not  defeat  patent. 

Public  use  for  more  tliaa  two  yeaxB  before  i^nAlcatlon  bars  xlglit  to 
patent. 

Approved  in  Kennedy  v.  United  Cork.  Cos.,  225  Fed.  372,  holding 
Kennedy  patent  for  floor  tiling  void  on  account  of  prior  use;  Emerson 
&  Norris  Co.  v.  Simpson  Bros.  Corp.,  188  Fed.  811,  refusing  to  uphold 
Stevens'  patent  for  making  artificial  stone;  Star  Mfg.  Co.  v.  Crescent 
Forge  &  Shovel  Co.,  179  Fed.  859,  103  C.  C.  A.  342,  holding  commercial 
use  of  machine  for  four  years  will  bar  patent;  National  Cash  Roister 
Co.  V.  American  Cash  Register  Co.,  178  Fed.  82,  101  C.  C.  A.  569,  hold- 
ing single  sale  by  patentee  will  bar  patent;  Ferry  Hallock  Co.  v.  Hal- 
lock,  142  Fed.  173,  Ferry  patent  No.  523,833,  for  machine  for  auto- 
matically making  pasteboard  strips  for  hat-packing  rings,  is  valid;  Na- 
tional Phonograph  Co.  v.  Lambert  Co.,  142  Fed.  166,  73  C.  C.  A.  382, 
Edison  patent  No.  713,209,  for  process  of  duplicating  phonograms,  is 
void  for  prior  public  use;  Jenner  v.  Bowen,  139  Fed.  561,  71  C.  C.  A. 
540,  Biedenger  patent  No.  639,395,  for  making  bottle  wrappers,  is  void 
for  prior  public  use  for  more  than  two  years;  Eastman  v.  Mayor  etc. 
of  N.  Y.,  134  Fed.  853,  857,  69  C.  C.  A.  628,  Knibbs  patent  No.  42,920, 
for  improvement  in  fire-engine  pumps,  is  void  for  prior  public  use  for 
more  than  two  years ;  In  re  Toumier,  17  App.  D.  C.  488,  holding  use  of 
article  in  shops  extending  over  two  years  will  bar  patent;  Craig  v. 
Michigan  Lubricator  Co.,  72  Fed.  181,  one  well-defined  public  use  is 
effectual  to  avoid  patent. 

Ri.&:ht  to  patent  for  new   combination  of   machines  or  processes. 
Note,  20  E.  R.  0.  158. 

Who  is  true  and  first  inventor.    Note,  20  E.  R.  0.  185. 

Different  patents  for  same  invention.    Note,  20  E.  B.  0.  221. 
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Requisites  of  specification  for  patent  describing  entire  combination 
of  several  machines  or  processes.    Note,  20  E.  E.  0.  307. 

Miscellaneous.  Cited  in  Sacks  v.  Kupferle,  127  Fed.  570,  to  effect 
decree  in  suit  against  dealer  for  infringement,  adjudging  complainant 
not  inventor,  bars  subsequent  suit  against  manufacturer. 

123  U.  8.  267-276,  31  I..  Ed.  160,  8  Sup.  Ot.  101,  ANDREWS  v.  HOVET. 

Cireen  driven-well  patent^  issued  January,  1868,  reissued  May,  1871, 
is  void  for  prior  use. 

Approved  in  Andrews  v.  Hovey,  124  U.  S.  716,  31  L.  Ed,  563,  8  Sup. 
Ct.  684,  confirming  principal  case  on  rehearing;  Andrews  v.  Cone,  124 
U.  S.  720,  31  L.  Ed.  564,  8  Sup.  Ct.  686,  decided  in  accordance  with 
principal  case,  by  stipulation;  Green  v.  Lynn,  55  Fed.  521,  same  patent 
covers  process,  whether  tube  be  driven  whole  length  of  well,  or  only 
part  thereof;  Beach  v.  Hobbs,  82  Fed.  920,  arguendo. 

Who  is  true  and  first  inventor.    Note,  20  E.  R.  0.  186. 

Patent  is  void  where  invention  was  in  public  use  more  than  two  years 
before  ai^lication. 

Approved  in  Union  Switch  etc.  Co.  v.  Hall  Switch  etc.  Co.,  228  Fed. 
718,  refusing  to  sustain  Struble  patent  No.  819,322  for  electric  signaling 
system  for  railways;  Kennedy  v.  United  Cork.  Cos.,  225  Fed.  372,  ap- 
plying rule  to  Kennedy  patent  for  floor  tiling;  Daniel  Green  Felt  Shoe 
Co.  V.  Dolgeville  Felt  Shoe  Co.,  205  Fed.  755,  holding  advertising  article 
does  not  constitute  public  use  if  no  sales  result;  McCrecry  Engineering 
•  Co.  V.  Massachusetts  Fan  Co.,  186  Fed.  847,  holding  contracting  to  in- 
stall patent  in  building  was  public  use;  Hentschel  v.  Carthage  Sulphite 
Pulp  Co.,  169  Fed.  124,  125,  126,  applying  rule  to  Hentschel  patent  for 
lining  for  pulp  digesters;  Von  Eberstein  v.  Chambliss,  166  Fed.  468, 
holding  Von  Eberstein  patent  No.  726,268,  for  pile-driver,  void  on  ac- 
count of  prior  use;  Jenner  v.  Bowen,  139  Fed.  563,  71  C.  C.  A.  540, 
holding  void  Biedenger  patent  No.  639,395,  for  machine  for  making 
bottle  wrappers;  Bradley  v.  Eccles,  138  Fed.  914,  holding  void  Hannan 
reissued  patent  No.  11,260,  for  improvement  in  thill-couplings;  Eastman 
V.  Mayor  etc.  of  New  York,  134  Fed.  851,  69  C.  C.  A.  628,  holding  void 
Knibbs  patent  No.  42,920,  for  improvement  in  fire-engine  pumps ;  Covert 
V.  Covert,  106  Fed.  187,  declaring  Emon's  patent  for  wagon  jack  void, 
article  invented  and  placed  on  sale  more  than  two  years  before  appli- 
cation; Welsbach  Light  Co.  v.  American  Incandescent  Lamp*  Co.,  98 
Fed.  616,  39  C.  C.  A.  185,  holding  Rawson's  patent  for  improvement 
in  production  of  incandescent  mantles  not  void  on  ground  of  prior 
knowledge  and  use;  In  re  Appeal  of  Drawbaugh,  3  App.  D.  C.  241,  ap- 
plying  rule;  Andrews  v.  Hovey,  124  U.  S.  700,  715,  31  L.  Ed.  558,  663, 
8  Sup.  Ct.  676,  684,  following  rule ;  Graham  v.  Piano  Mfg.  Co.,  33  Fed. 
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921,  applying  two  years'  use  rule;  Blessing  v.  Trageser  Steam  Copper 
Works,  34  Fed.  754,  755,  Consolidated  Brake  Shoe  Co.  v.  Detroit  Steel 
&  Spring  Co.,  47  Fed.  895,  and  Coop  v.  Dr.  Savage  Development  Insti- 
tute, 47  Fed.  900,  allegation  that  patent  had  not  been  in  public  use  two 
years,^  with  maker's  consent,  is  insufficient  in  bill  for  infringement ; 
United  States  Electric  Lighting  Co.  v.  Edison  Lamp  Co.,  51  Fed.  28,  use 
of  invention  in  workshop  is  public  use;  Sn^ith  etc.  Mfg.  Co.  v.  Mellon, 
52  Fed.  149,  where  material  elements  of  patent  for  bed-bottoms  had 
been  in  public  use;  Green  v.  Lynn,  55  Fed.  517,  518,  519,  520,  facts 
found  in  principal  case  do  not  act  as  estoppel  herein,  involving  same 
patent ;  Smith  etc.  Mfg.  Co.  v.  Mellon,  58  Fed.  707,  7  C.  C.  A.  439,  ad- 
vertising and  sale  to  test  market  furnishes  no  exception  to  rule;  Front 
Rank  Steel  Furnace  Co.  v.  Wrought  Iron  Range  Co.,  63  Fed.  998, 
priority  of  conception,  without  reduction  to  practice  or  filing  applica- 
tion, will  not  sustain  patent;  Mast  v.  Dempster  etc.  Mfg.  Co.,  71  Fed. 
702,  defense  of  abandonment  to  public  is  distinct  from  that  of  two 
years'  use;  Craig  v.  Michigan  Lubricator  Co.,  72  Fed.  182,  two  years' 
public  use,  prior  to  application,  need  not  have  been  continuous  to  invali- 
date patent;  American  Bell  Tel.  Co.  v.  United  States,  68  Fed.  558,  15 
C.  C.  A.  569,  arguendo. 

Distinguished  in  Campbell  v.  New  York,  35  Fed.  505,  508,  1  L.  R.  A. 
49,  51,  use  and  sale  as  experiment  does  not  invalidate  patent;  Campbell 
V.  New  York,  36  Fed.  261,  262,  and  Campbell  v.  New  York,  47  Fed.  515, 
519,  520,  521,  where  inventor  experiments  in  good  faith,  and  applies 
test  within  two  years  of  completion,  patent  will  not  be  defeated  by  sale 
by  another  of  like  device. 

Miscellaneous.  Cited  in  Rubber  Tire  Wheel  Co.  v.  Milwaukee  Rubber 
Works  Co.,  142  Fed.  537,  contract  between  owner  of  patent  for  rubber 
tire  and  licensees  that  they  shall  sell  article  at  fixed  prices  is  valid  if 
made  for  purpose  of  protecting  patent  monopoly,  although  patent  has 
been  held  valid  in  some  circuits  and  invalid  in  others. 

123  XT.  8.  276-286,  311..  Ed.  153,  8  Sup.  Ot.  117,  SIEMEN'S  ADMINISTRA- 
TOB  V.  SELL£B8. 

Siemen*s  p^^tent   for  improved   funnels,   issued  March   1864,   are   for 
same  Invention  as  Slemen's  English  patents. 

Distinguished  in  United  Shoe  Mach.  Co.  v.  Duplessis  Shoe  Mach.  Co., 
148  Fed.  35,  French  and  Meyer  patent  No.  412,704,  for  sole  sewing- 
machine  expired  with  expiration  of  term  of  prior  British  patent  No. 
13,366;  Westinghouse  Electric  etc.  Co.  v.  Stanley  Instrument  Co.,  138 
Fed.  827,  828,  71  C.  C.  A.  189,  terms  of  Tesla  patents  Nos.  511,559  and 
511,560,  for  improved  means  of  operating  electric  motors,  not  limited  by 
prior  British  patents  of  same  invention. 
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American  patent  for  invention,  previonsly  patented  in  England,  rona 
from  date  of  sealing  EngUali  patent. 

Approved  in  Underfeed  Stoker  Co.  v.  Riley,  214  Fed.  806,  upholding 
Daley  patent  No.  644,664  for  Underfeed  furnace;  Commercial  Acetylene 
Co.  V.  Searchlight  Gas  Co.,  197  Fed.  913,  9l4,  and  Commercial  Acetylene 
Co.  V.  Searchlight  Gas  Co.,  188  Fed.  88,  both  holding  Claude  &  Hess 
patent  for  storing  of  acetylene  gas  expired  with  British  patent  ;^Far- 
benfabriken  of  Elberfeld  Co.  v.  Kuehmsted,  171  Fed.  891,  holding  Hoff- 
man patent  No.  644,077  was  for  new  method  of  producing  "asperin"  in 
pure  state;  Thomson-Houston  Elec.  Co.  v.  McLean,  153  Fed.  886,  82 
C.  C.  A.  629,  holding  Thompson  patent  No.  448,894,  for  electric  motor 
expired  with  British  patent  for  same  invention;  Victor  Talking  Mach. 
Co.  V.  Talk-o-Phone  Co.,  146  Fed.  535,  536,  537,  under  provision  of  Rev. 
Stats.,  §  4887,  United  States  patent  expires  at  same  time  as  legal  term 
of  foreign  patent,  and  it  is  not  limited  by  any  forfeiture  of  such  term; 
George  Frost  Co.  v.  Cohn,  112  Fed.  1012,  holding  Gorton  patent  for 
hose  supporter  valid  and  not  anticipated;  Western  Electric  Co.  v.  Citi- 
zens' Tel.  Co.,  106  Fed.  219,  holding  American  patent  for  improvement 
in  telephone  exchange  systems  expired  with  prior  Italian  patent  issued 
to  same  patentee;  Holmes  Electric  Protective  Co.  v.  Metropolitan  Bur- 
c:lar  Alarm  Co.,  33  Fed.  260,  and  Brush  Electric  Co.  v.  Electrical  Ac- 
cumulator Co.,  47  Fed.  52,  mere  improvements  in  American  patent  over 
foreign  patent  will  not  prolong  former;  Electrical  Accumulator  Co.  v. 
Julien  Electric  Co.,  38  Fed.  141,  English  patent,  dated  before  but  sealed 
after  American,  does  not  anticipate  latter;  Accumulator  Co.  v.  Julien 
•  Elec.  Co.,  57  Fed.  607,  test  of  identity  depends  upon  whether  foreign 
patent  would  infringe  American;  Mott  Iron  Works  v.  McShane  Mfg. 
Co.,  80  Fed.  518,  identity  of  patents  required  is  of  substance,  not  of 
minor  details. 

Distinguished  in  Leeds  &  Catlin  Co.  v.  Victor  Talking  Machine  Co., 
213  U.  S.  316,  319,  53  L.  Ed.  812.  813,  29  Sup.  Ct.  495,  holding  patent 
expires  only  as  to  such  claims  as  are  embodied  in  foreign  patent;  Acme 
Acetylene  Appliance  Co.  v.  Commercial  Acetylene  Co.,  192  Fed.  328,  112 
C.  C.  A.  573,  holding  Claude  &  Hess  patent  for  storing  of  acetylene  gas 
was  not  bound  by  British  patent. 

Statutes  may  be  conBtmed  in  light  of  circimuitances  and  preceding 
history. 

Approved  in  In  re  Chase,  48  Fed.  631,  interpreting  Tariff  Act. 

Act  of  1861  did  not  change  provision  in  act  of  1839  as  to  term,  where 
patented  abroad. 

Approved  in  Telephone  Cases,  126  U.  S.  572,  81  L.  Ed.  1002,  8  Sup. 
Ct.  802,  section  4887,  Rev.  Stats.,  limits,  but  does  not  invalidate,  patent 
bearing  different  date  from  foreign  patent  for  same  invention;  Sawyer 
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Spindle  Co.  v.  Carpenter,  133  Fed.  239,  240,  under  Rev.  Stats.,  §  4887, 
American  patent  not  rendered  invalid  which  does  not  bear  the  same 
date  as  a  foreign  patent  for  same  invention,  but  only  its  term  is  limited. 

123  U.  S.   286-288,   SI  !•.  Ed.  l52,   8   Sup.  Ot.  120,   WILEINSON  v.  NE- 


No  anneal  lies  from  order  of  Oircnit  Court  remanding  cause  removed. 
Approved  in  Bright  v.  Chesapeake  etc.  Ry.  Co.,  226  U.  S.  602,  57 
L.  Ed.  377, 33  Sup.  Ct.  115,  approving  principle ;  Sherman  v.  Griunell,  123 
U.  S.  679, 680, 31 L.  Ed.  279,  8  Sup.  Ct.  260,  261,  Gurnee  v.  Patrick  County, 
137  U.  S.  143,  144,  34  L.  Ed.  602,  603,  11  Sup.  Ct.  36,  and  Birdseye  v. 
Shaeffer,  37  Fed.  825,  act  of  1887  applies  to  pendii:^  causes. 

123  U.  8.  288-297,  31  I..  Ed.  149,  8  Sup.  Ot.  118,  ftANDS  v.  MAinSTEE 
BIVEB  IMP.  OO. 

Exaction  of  tolls  for  use  of  improved  waterway  is  not  deprivation  of 
property. 

Approved  in  Carson  v.  Brockton  Sewerage  Conmot.,  182  U.  S.  404,  45 
L.  Ed.  1155,  21  Sup.  Ct.  862,  upholding  assessment  upon  adjoining 
owners  for  maintenance  and  operation  of  public  sewer  constructed  by 
assessments  upon  such  property;  Monongahela  Nav.  Co.  v.  United 
States,  148  U.  S.  332,  37  L.  Ed.  470,  13  Sup.  Ct.  629,  company  whose 
lock  is  condemned  is  entitled  to  compensation  for  taking  of  franchise 
to  exact  tolls ;  Hopkins  v.  United  States,  171  U.  S.  592,  48  L.  Ed.  296, 
19  Sup.  Ct.  45,  charges  for  services  rendered  are  not  regulations  of 
commerce ;  dissenting  opinion  in  Hutton  v.  Webb,  124  N.  C.  755,  33  S.  E. 
170,  majority  denying  power  to  levy  tolls  for  purpose  of  cleaning  out 
fords. 

Distinguished  in  Harman  v.  Chicago,  147  U.  S.  408,  37  L.  Ed.  221, 
13  Sup.  Ct.  310  (reversing  140  HI.  395,  29  N.  E.  738),  Chicago  ordi- 
nance exacting  license  for  navigation  of  Chicago  Rivpr  is  invalid. 

Right  to  take  tolls  without  franchise.    Note,  37  L.  R.  A.  715. 

Navigable  waters,  wholly  within  State,  may  be  improved  to  any  ex- 
tent State  desires. 

Approved  in  Simpson  v.  Shepard,  230  U.  S.  405,  Ann.  Oas.  1916A,  18, 
48  L.  R.  A.  (N.  S.)  1151,  57  L.  Ed.  1544,  33  Sup.  Ct.  729,  upholding 
right  of  Minnesota  to  fix  railroad  rates  but  declaring  those  established 
to  be  confiscatory;  Coyle  v.  Smith,  221  U.  S.  573,  55  L.  Ed.  860,  31 
Sup.  Ct.  688,  holding  Enabling  Act  of  June  16,  1906,  for  admission  of 
Oklahoma  into  Union,  could  not  designate  place  of  capitol;  Lindsay  & 
Phelps  Co.  V.  Mullen,  176  U.  S.  149,  44  L.  Ed.  409,  20  Sup.  Ct.  334,  up- 
holding exaction  of  reasonable  charges  for  use  of  improvements  made 
in  Mississippi  River  by  construction  of  boom  and  works ;  State  v.  Portland 
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General  Electric  Co.,  52  Or.  531,  98  Pac.  161,  holding  State  of  Oregon 
had  authority  to  improve  Willamette  River;  Franck  v.  Pittok  etc. 
Lumber  Co.,  67  Wash.  556,  122  Pac.  8,  holding  corporation  making  im- 
provement on  stream  is  entitled  to  driving  charge  on  logs  floated 
thereon;  State  v.  Columbia  Water  Power  Co.,  82  S.  C.  188,  129  Abl 
St  Rep.  876,  17  Ann.  Gas.  343,  22  L.  R.  A.  (N.  S.)  435,  63  S.  E.  888, 
discussing  right  of  city  to  build  bridge  over  canal;  Willamette  Iron 
Bridge  Co.  v.  Hatch,  125  U.  S.  9,  81  L.  Ed.  632,  8  Sup.  Ct.  815,  State 
may  bridge  its  navigable  rivers  below  port  of  entry;  Rhea  v.  Newport 
etc.  Ry.  Co.,  50  Fed.  20,  State  may  erect  bridge  across  navigable  river 
wholly  within  State ;  East  Hoquiam  etc.  Co.  v.  Neeson,  20  Wash.  147,  54 
Pac.  1002,  State  may  improve  navigability  of  its  streams,  charging 
tolls  to  repay  exp^ise ;  dissenting  opinion  in  Hutton  v.  Webb,  124  N.  C. 
757,  33  S.  E.  171,  majority  holding  act  levying  tolls  on  navigation  for 
benefit  of  certain  counties  invalid. 

Distinguished  in  Wishkah  Boom  Co.  v.  Greenwood  Timber  Co.,  88 
Wash.  573,  153  Pac.  369,  holding  public  service  commission  of  State 
had  no  jurisdiction  over  booming  and  driving  companies. 

Right  to  improve  navigability  of  stream.    Note,  67  L.  R.  A.  825, 
835. 

Commerce  entirely  within  State  is  subject  exclusively  to  State  control. 
Approved  in  State  v.  Adams  Express  Co.,  219  Fed.  798,  135  C.  C.  A. 
464,  upholding  Webb-Kenyon  Act  as  regards  shipments  of  liquor  into 
West  Virginia;  Louisville  &  N.  R.  Co.  v.  Hughes,  201  Fed.  735,  uphold- 
ing right  of  State  to  regulate  commerce  within  its  own  borders;  In  re 
Arkansas  Rate  Cases,  187  Fed.  299,  upholding  right  of  Arkansas  to  fix 
railroad  rates  but  declaring  those  fixed  to  be  confiscatory;  United  States 
V.  United  States  Express  Co.,  180  Fed.  1010,  holding  mandamus  would 
lie  to  compel  railroad  to  express  liquor,  provided  destination  was  not  in 
dry  territory ;  Oregon  Ry.  &  Nav.  Co.  v.  Campbell,  173  Fed.  986,  uphold- 
ing right  of  railroad  commission  of  Oregon  to  fix  intrastate  rates; 
Chapman  &  Dewey  Land  Co.  v.  Jonesboro  etc.  R.  Co.,  97  Ark.  308,  133 
S.  W.  1121,  upholding  right  of  State  to  fix  rates  for  shipment  of  rough 
lumber;  Pacific  Gas  etc.  Co.  v.  Roberts,  168  Cal.  428, 143  Pac.  702,  hold- 
ing ad  valorem  tax  placed  on  gas  company  in  lieu  of  all  other  taxes 
exempted  it  from  motor  vehicle  tax;  State  v,  Martyn,  82  Neb.  233,  17 
Ann.  Oaa.  659,  23  L.  R.  A.  (N.  S.)  217,  117  N.  W.  722,  refusing  to  allow 
physician  to  accept  pass  in  payment  of  services;  Coyle  v.  Smith,  28 
Okl.  143,  148,  113  Pac.  953,  955,  holding  Enabling  Act  admitting  Okla- 
homa to  Union  could  not  limit  said  State  in  locating  capitol;  State  v. 
Edmondson,  89  Ohio  St.  110,  Ann.  Gas.  1915D,  934,  62  L,  R.  A.  (N.  S.) 
305,  105  N.  E.  274,  holding  General  Assembly  had  power  to  raise  taxes 
for  highway  purposes;  Hopkins  v.  United  States,  171  U.  S.  596,  43 
Xin— 72 
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L.  Ed.  290,  19  Sup.  Ct.  47  (reversing  82  Fed.  540),  interstate  commerce 
clause  does  not  cover  agreements  between  owners  of  stockyards  partly 
in  Missouri  and  partly  in  Kansas;  United  States  v.  Boyer,  85  Fed.  435, 
act  providing  for  Federal  inspection  of  State  slaughter-houses  is  void; 
Dugan  V.  State,  125  Ind.  133,  9  L.  E.  A.  322,  25  N.  E.  172,  affirming  con- 
viction of  steamboat  pilot,  for  violation  of  Sunday  law;  Falls  Mfg.  Co. 
V.  Oconto  River  Imp.  Co.,  87  Wis.  151,  58  N.  W.  261,  company  au- 
thorized to  erect  flooding  dams  is  not  liable  for  injury,  to  mill  owner; 
dissenting  opinion  in  Northern  Pac.  Ry.  Co.  v.  Barnes,  2  N.  D.  382,  51 
N.  W.  409,  arguendo. 

Distinguished  in  Harman  v.  Chicago,  147  U.  S.  412,  37  L.  Ed.  223,  13 
Sup.  Ct.  312,  Chicago  ordinance  imposing  license  tax  on  tugs  navigating 
Chicago  River  is  void;  The  Katie,  40  Fed.  482,  7  L.  Ri  A.  59,  act  (1886) 
extending  benefits  of  limited  liability  laws  to  internal  navigation  is  valid ; 
State  V.  Boone,  84  Ohio  St.  359,  AniL  Gaa.  1912G,  683,  39  L.  B.  A. 
(N.  S.)  1015,  95  N.  E.  927,  refusing  to  uphold  act  requiring  registra- 
tion of  births. 

Constitutionality    of    State    regulations    of   interstate    commerce. 
Note,  27  Am.  St.  Rep.  555. 

States  may  Improve  riven  and  harbors  If  ftee  navigation  to  not  thereby 
impaired. 

Approved  in  Kansas  City  etc.  R.  R.  Co.  v.  Wiygul,  82  Miss.  231,  61 
L.  B.  A.  578,  33  South.  967,  in  absence  of  congressional  le^^lation,  State 
may  build  bridge  over  navigable  interstate  stream;  Burrows  v.  Delta 
Transp.  Co.,  106  Mich.  594,  29  L.  R.  A.  472,  64  N.  W.  505,  upholding 
requirement  that  all  steam  vessels  provide  themselves  with  fire-screens; 
Monongahela  Nav.  Co.  v.  United  States,  148  U.  S.  330,  37  L.  Ed,  469,  13 
Sup.  Ct.  628,  arguendo. 

Article  IV,  Ordinance  of  1787,  contained  no  contract  respecting  free- 
dom of  navigation  in  Northwest  Territory. 

Approved  in  Keator  Lumber  Co.  v.  St.  Croix  Boom  Corp.,  72  Wis.  82, 
7  Am.  St.  Eep.  848,  38  N.  W.  536,  State  may  authorize  construction  of 
log-booms  interfering  with  internal  navigation. 

Ordinance  of  1787  became  Inoperative  as  to  States  carved  ont  of  North- 
west Territory. 

Approved  in  Mobile  Transp.  Co.  v.  The  City  of  Mobile,  128  Ala.  346, 
30  South.  646,  holding,  upon  admissions,  Alabama's  title  to  land  adjoin- 
ing tide  water  between  water  and  high  tide  became  vested,  unaffected  by 
subsequent  Federal  grant;  People  v.  Thompson,  155  III.  472,  40  N.  E. 
313,  as  to  apportionment  of  representatives;  State  v.  District  School 
Board,  76  Wis.  207,  20  Am.  St  Rep.  58,  7  L.  B.  A.  340,  44  N.  W.  977, 
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provisions  of  ordinance  for  ''fostering  religion'*  are  inoperative  in 
Wisconsin. 

Effect  of  Ordinance  of  1787  on  States  carved  out  of  Northwest  Ter- 
tory.    Note,  Ann.  Gas.  1915D,  946,  953,  964. 

Effect  of  admission  of  State  into  the  Union  upon  Ordinance  of  1787. 
Note,  52  L.  K  A.  (N.  S.)  307,  310. 

Ordinance  of  1787  does  not  forbid  States  to  lery  toll  for  liarbor  Im- 
provements. 

Approved  in  Willamette  Iron  Bridge  Co,  v.  Hatch,  125  U.  S.  32,  31 
L.  Ed.  633,  8  Sup.  Ct.  817,  provision  for  freedom  of  waters  in  Oregon 
does  not  refer  to  physical  obstructions. 

Corporate  taxation  and  the  commerce  clause.    Note,  60  L.  B.  A. 
670,  695. 

123  XT.  S.  297-^07,  31  Lu  Ed.  156,  8  Sup.  Ct.  143,  HITZ  Y.  JENE8. 

Statute  exempting  wife's  property  from  busband's  debts  doee  not  forbid 
joint  mortgage. 

Approved  in  Davis  v,  Coblens,  12  App.  D.  C,  69,  holding  married 
woman  must  sue  in  ejectment  within  ten  years  after  removal  of  dis- 
ability; Cammack  v.  Carpenter,  3  App.  D.  C.  227,  holding  deed  made' 
by  wife  alone  was  void ;  Holt  v.  Hanley,  245  Mo.  362,  149  S.  W.  4,  hold- 
ing bill  brought  by  judgment  creditor  against  husband  will  not  affect 
dower  interest  of  wife.  ' 

Except  in  case  of  fraud,  certificate  la  condiiBiTe  ervidence  of  separate 
examination. 

Approved  in  Linton  v.  National  Life  Ins.  Co.,  104  Fed.  589,  44  C.  C.  A. 
54,  holding,  as  against  mortgagees,  grantors  estopped  from  denying 
power  of  attorney,  acknowledged  as  stated  in  consul-general  certificate; 
Ford  V.  Ford,  27  App.  D.  C.  409,  6  L.  B.  A.  (N.  S.)  442,  holding  deed 
thirty  years  old  speaks  for  itself;  Ardmore  Nat.  Bank  v.  Briggs 
Machinery  etc.  Co.,  20  Okl.  441,  129  Am.  St  Eep.  747,  16  Ann.  Gas.  133, 
23  L.  R.  A.  (N.  S.)  1074,  94  Pac.  539,  holding  fact  that  n.otary  acknowl- 
edging corporate  deed  was  officer  of  corporation  would  not  render  same 
void ;  Miller  v.  Texas  etc.  Ry.  Co.,  132  U.  S.  690,  33  L.  Ed.  601,  10  Sup. 
Ct.  215,  failure  of  acknowledgment  of  married  woman  to  state  private 
examination,  cannot  be  supplied  aliunde;  Morrow  v.  Cole,  58  N.  J.  Eq. 
203,  42  Atl.  674,  acknowledgment  of  mortgage  to  executor  before  master, 
also  coexecutor,  is  valid,  mortgagee  not  disclosing  his  interest;  Murrell 
V.  Diggs,  84  Va.  905,  10  Am.  St  Rep.  895,  6  S.  E.  462,  certificate  of 
acknowledgment  of  deed  cannot  be  attacked  in  ejectment. 

Conclusixeness   of   certificates   of   the   acknowledgment   of  deeds. 
Note,  64  Am.  St.  Rep.  161,  164. 
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National  bank  receiver  is  not  responsible  for  rents  and  profits  deposited 
in  United  States  treaaury. 

Approved  in  Sowles  v.  First  Nat.  Bank,  46  Fed.  613,  suit  against 
national  bank  to  reach  property  held  by  receiver  arises  under  Federal 
laws;  American  Nat.  Bank  v.  Northwestern  Ins.  Co.,  89  Fed.  615,  32 
C.  C.  A.  275,  arguendo. 

Beceiver  may  apply  rents  and  profits  to  second  mortgage^  where  fore- 
closure is  insufficient. 

Approved  in  Shepherd  v.  Pepper,  133  U.  S.  652,  83  L.  Ed.  716, 10  Sup. 
Ct.  447,  court,  through  receiver,  takes  possession  of  rents,  to  preserve 
them  for  party  ultimately  found  entitled  thereto;  Atlantic  Trust  Co.  v. 
Dana,  128  Fed.  218,  62  C.  C.  A.  657,  upholding  mortgagee's  prior  right 
to  income  of  mortgaged  property  in  hands  of  receiver. 

Miscellaneous.  Cited  in  Hitz  v.  Jenks,  185  U.  S.  161,  171,  46  L.  Ed. 
853,  857,  22  Sup.  Ct.  604,  to  effect,  principal  case  adjudged  deeds  sought 
to  be  set  aside  valid  and  enforceable  instruments;  Wood  v.  Grayson,  22 
App.  D.  C.  445,  holding  deeds  of  trust  in  District  are  in  effect  mort- 
gages; Spalding  v.  Mason,  161  U.  S.  381,  40  L.  Ed.  741, 16  Sup.  Ct.  594, 
as  to  appeals  from  District  Court. 

123  U.  S.  307-328,  31  I..  Ed.  182,  8  Sup.  Ot.  131,  OdLORABO  COAL  AND 
IBON  CO.  ▼.  UNITED  STATES. 

Patent  may  be  canceled  for  false  proof  of  settlement  and  improTement, 
Approved  in  McCaskill  Co.  v.  United  States,  216  U.  S.  508,  54  L.  Ed. 
694,  30  Sup.  Ct.  386,  approving  principle;  United  States  v.  San  Jacinto 
Tin  Co.,  125  U.  S.  283,  31  L.  Ed.  761,  8  Sup.  Ct.  856,  suit  by  United 
States  to  cancel  patent  for  fraud;  United  States  v.  American  Bell  Tel. 
Co.,  128  U.  S.  366,  82  L.  Ed.  461,  9  Sup.  Ct.  96,  United  States  may  sue 
to  set  aside  patent  for  invention  fraudulently^  obtained;  Milner  v. 
United  States,  228  Fed.  438,  holding  certification  of  Land  Department 
as  to  quality  of  land  is  not  binding  on  United  States;  United  States  v. 
Debell,  227  Fed.  763,  holding  United  States  may  sue  to  cancel  convey- 
ance made  by  Indian  in  violation  of  restriction  on  alienation ;  Lonabaugh 
V.  United  States,  179  Fed.  480,  103  C.  C.  A.  56,  holding  in  suit  for  con- 
spiracy to  obtain  public  lands,  limitation  begins  to  run  from  date  of  last 
overt  act ;  State  v.  Hackley,  Hume  &  Joyce,  124  La.  861,  50  South.  776, 
holding  State  must  make  tender  before  suing  to  cancel  conveyance. 

False  proof  of  settlement  and  Improvement  wlU  not  prevent  legal  title 
from  passing  under  patent. 

Approved  in  United  States  v.  Budd,  144  U.  S.  161,  36  L.  Ed,  886,  12 
Sup.  Ct.  577,  refusing  cancellation  where  entryman  sold  to  another  prior 
to  issuance;  United  States  v.  Clark,  125  Fed.  776,  holdiiig  purchaser 
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from  grantee  of  entr}^man  before  issue  of  patent  bona  fide;  Doyle  v. 
Burns,  123  Iowa,  513,  99  N.  W.  204,  where  plaintiff  alleged  that  after 
he  and  defendant  had  entered  into  an  agreement  to  locate  and  perfect 
title  to  mining  claims,  defendant  sold  claim  and  the  action  was  to  re- 
cover one-half  proceeds,  and  defendant  testified  that  plaintiff  had  made 
false  afiidavits,  imperfecting  title,  such  acts  would  not  defeat  plaintiff's 
action;  Lynch  v.  United  States,  13  Okl.  145,  73  Pac.  1096,  patent  to 
public  lands  is  merely  voidable,  where  patentee  procured  officer  of  land 
office  to  allow  his  homestead  entry  and  final  proof  through  perjury. 

Bona  fide  purchase  1b  good  defeoM  to  gnlt  to  caacd  patent  for  false 
proof  of  settlement. 

Approved  in  Wright-Blodgett  Co.  v.  United  States,  236  U.  S.  403,  404, 
59  L.  Ed.  640,  35  Sup.  Ct.  339,  holding  bona  fide  purchaser  is  affirmative 
defense  which  grantee  must  establish;  Lyle  v.  Patterson,  176  Fed.  917, 
100  C.  C.  A.  379,  holding  one  seeking  to  enter  land  patented  to  another 
cannot  prevail  as  against  bona  fide  purchaser;  Neff  v.  United  States, 
165  Fed.  277,  91  C.  C.  A.  241,  refusing  to  allow  suit  to  cancel  patent  to 
land  already  transferred  to  innocent  third  person;  United  States  v. 
Detroit  Timber  &  Lumber  Co.,  131  Fed.  676,  677,  67  C.  C.  A.  1,  pur- 
chasers in  good  faith  without  notice  of  equitable  title  evidenced  by  re- 
ceiver's final  receipts  upon  which  patents  subsequently  issue,  have  com- 
plete defense  in  suit  by  government  to  avoid  patents;  Olive  Land  etc. 
Co.  V.  Olmstead,  103  Fed.  576,  allowing  entryman  acquiring  equitable 
title  to  land  and  before  patent  issued  to  enjoin  persons  from  sinking 
oil  wells  and  taking  oil  therefrom ;  United  States  v.  Southern  Pac.  R.  Co., 
98  Fed.  43,  38  C.  C.  A.  619,  holding  under  act  of  March  2,  1896,  supple- 
menting act  of  March  3,  1887,  for  recovery  of  lands  erroneously  patented 
under  railroad  grants,  bona  fide  purchasers  from  railroad  protected; 
Lynch  v.  United  States,  13  Okl.  156,  73  Pac.  1100,  where  patent  issued 
to  homestead  entryman  for  town-site  purposes,  and  land  platted  and 
sold  to  divers  innocent  purchasers,  who  occupy  same,  it  will  not  be  can- 
celed although  procured  through  fraud;  United  States  v.  California  etc. 
Land  Co.,  49  Fed.  498, 1  C.  C.  A.  330,  and  United  States  v.  Sierra  Nevada 
Wood  etc.  Co.,  79  Fed.  694,  both  following  rule;  United  States  v.  Cali- 
fornia etc.  Land  Co.,  148  U.  S.  41,  37  L.  Ed,  359,  13  Sup.  Ct.  462,  where 
purchaser  held  under  quitclaim  deed;  United  States  v.  Winona  etc.  Ry.f 
Co.,  165  U.  S.  479,  41  L.  Ed,  796,  17  Sup.  Ct.  372,  and  United  States  v. 
Southern  Pac.  Ry.,  88  Fed.  837,  upholding  title  of  citizen  purchasing 
from  alien;  United  States  v.  American  Bell  Telephone  Co.,  167  U.  S.  240, 
42  L.  Ed.  154,  17  Sup.  Ct.  810,  applying  principle  to  patent  for  inven- 
tion; United  States  v.  Dalles  etc.  Ry.  Co.,  14  Sawy.  394,  41  Fed.  497, 
purchasers  of  military  road-grant  lands  might  rely  upon  certificates  of 
completion  of  road. 
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Distinguished  in  McLeod  v.  United  States,  187  Fed.  262,  109  C.  C.  A. 
207,  and  United  States  v.  McLeod,  174  Fed.  509,  both  holding  patent 
based' on  forged  conveyance  may  be  canceled  even  as  against  bona  fide 
purchase;  Diller  v.  Hawley,  81  Fed.  657,  26  C.  C.  A.  514,  purchasers 
from  entryman  before  patent  take  subject  to  cancellation  by  department. 

Grantor  Induced  by  fraud  to  part  wltb  title  cannot  reclaim  from  innocent 
pnrcluuBwr  for  value. 

Approved  in  People  v.  Swift,  96  Cal.  168,  31  Pac.  17,  patent  will  not 
be  canceled  for  fraud  after  transfer  to  innocent  purchaser  purchasing 
prior  to  its  issuance;  Janes  v.  Wilkinson,  2  Kan.  App.  368,  42  Pac.  738, 
innocent  purchaser,  under  voidable  patent,  takes  good  title  as  against 
government. 

Distinguished  in  McSorley  v.  Hill,  2  Wash.  St.  645,  27  Pac.  554, 
grantee  of  equitable  interest  cannot  acquire  rights  superior  to  grantor's. 

Oancellation  of  Instniment  will  not  be  decreed  where  proof  of  fraud  or 
mistake  is  not  clear  and  convincing. 

Approved  in  United  States  v.  Detroit  Timber  &  Lumber  Co.,  124  Fed. 
402,  refusing  to  S3t  aside  patents,  lumber  company  loaning  money  to 
entryman  with  expectation  of  subsequently  purchasing  lumber;  Files  v. 
Brown,  124  Fed.  139,  59  C.  C.  A.  403,  refusing  to  rescind,  under  facts, 
receiver's  sale  of  certain  judgment  for  twenty-five  dollars,  purchaser 
realizing  three  thousand  two  hundred  dollars. 

y       Clear  and  unequivocal  proof  of  fraud  is  necessary  to  annul  patent. 

Approved  in  Burke  v.  Southern  Pacific  R,  R.  Ck).,  234  U.  S.  692,  700, 
58  L.  Ed.  1549,  1552,  34  Sup.  Ct.  907,  holding  issuance  of  patent  to  rail- 
road is  conclusive  as  against  collateral  attack,  that  same  was  nonmin- 
eral ;  United  States  v.  Stinson,  197  U.  S.  205,  49  L.  Ed.  725,  25  Sup.  Ct. 
426,  concurrent  findings  of  two  lower  courts  that  patentee  of  lands  con- 
veyed to  him  by  entryman  immediately  after  entry  under  pre-emption 
laws  was  not  guilty  of  fraud  will  not  be  disturbed  by  Supreme  Court; 
Folk  V.  United  States,  233  Fed.  186,  refusing  to  sustain  order  appoint- 
ing receiver  in  suit  to  cancel  conveyances  made  by  Indian;  La  Clair  v. 
United  States,  184  Fed.  134,  upholding  allotments  made  to  certain 
Yakima  Indians;  United  States  v.  Barber  Lumber  Co.,  172  Fed.  955, 
holding  fact  that  entrymen  under  Timber  and  Stone  Act  sold  same  to 
timber  company  after  issuance  of  patent  would  not  constitute  fr^ud; 
United  States  v.  Mills,  169  Fed.  687,  holding  evidence  showed  sufficient 
improvement  to  satisfy  statute;  United  States  v.  Clark,  125  Fed.  778, 
holding  facts  insufficient  to  set  aside  patent  for  public  lands,  fraud 
alleged  to  have  been  committed  by  patentees;  Freeman  v.  Blount,  172 
Ala.  662,  55  South.  295,  approving  principle;  Schinzer  v.  Wyman,  27 
N.  D.  513, 146  N.  W.  905,  holding  evidence  did  not  show  fraud  in  execu- 
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tion  of  contract;  Young  v.  Woodman,  18  N.  M.  211,  135  Pac.  87,  holding 
fact  that  party  could  not  have  executed  instrument  on  certain  date  will 
not  negative  execution;  United  States  v.  Hancock,  133  U.  S.  197,  33 
L.  Ed.  604,  10  Sup.  Ct.  266,  proof  that  surveyor  subsequently  took  deed 
of  portion  of  land  is  insufficient ;  United  States  v.  Des  Moines  Nav.  etc. 
Co.,  142  U.  S.  541,  35  L.  Ed,  1108,  12  Sup.  Ct.  316,  government  seeking 
cancellation  must  clearly  prove  fraud ;  Richards  v.  Griffith,  57  Kan.  238, 
45  Pac.  601,  State  patent  to  school  lands  conveys  prima  facie  valid 
title;  United  States  v.  King,  9  Mont.  79,  22  Pac.  498,  conflicting  testi- 
mony as  to  discovery  of  vein  will  >not  warrant  cancellation ;  Board  of 
Trustees  of  Oberlin  College  v.  Blair,  45  W.  Va.  822,  32  S.  E.  207,  party 
alleging  fraud  must  strictly  and  clearly  prove  it  as  alleged. 

Decree  of  certainty  necessary  to  establish  fraud  in  civil  action. 
Note,  33  L.  R.  A.  (N.  S.)  838. 

In  suit  against  innocent  pnrclii^rB  to  annul  patent,  burden  is  always 
on  government. 

Distinguished  in  Headley  v.  Coffman,  38  Neb.  72,  56  N.  W.  702, 
arguendo. 

G-ovemment  is  bound  to  make  all  proof  of  ftaud  of  wliich  case  is  sos- 
ceptible. 

Approved  in  Diamond  Coal  etc.  Co.  v.  United  States,  233  U.  S.  239, 
240,  249,  68  L.  Ed.  939,  940,  943,  34  Sup.  Ct.  507,  canceling  patent  which 
wrongfully  covered  coal  lands;  United  States  v.  Marshall  Min.  Co.,  129 
U.  S.  588,  32  L.  Ed.  .738,  9  Sup.  Ct.  346,  patentee  cannot  be  called  upon 
to  explain  irregularities;  United  States  v.  American  Bell  Telephone  Co., 

167  U.  S.  241,  42  L.  Ed.  156,  17  Sup.  Ct.  811,  applying  principle  to  pat- 
ent for  invention,  sought  to  be  canceled  for  fraud;  United  States  v. 
Union  Pac.  Ry.  Co.,  37  Fed.  556,  under  act  of  1869,  defendant's  grant 
was  continuous  from  Kansas  City  to  Cheyenne;  United  States  v.  King, 
83  Fed.  191,  27  C.  C.  A.  509,  government  seeking  cancellation  must  over- 
come presumption  of  validity  by  clear  proof  of  fraud. 

Distinguished  in  New  York  Cent.  &  H.  R.  R.  Co.  v.  United  States, 
165  Fed.  839,  91  C.  C.  A.  519,  holding  in  suit  by  United  States  for  vio- 
lation of  twenty-eight  hour  law,  inclement  weather  need  not  be  alleged, 
as  it  is  matter  of  defense. 

Mere  indications  of  coal  do  not  constitute  "known  mines"  of  coaL 
Approved  in  United  States  v.  Diamond  Coal  etc.  Co.,  191  Fed.  790, 
112  C.  C.  A.  272,  as  to  what  are  "coal  lands  of  the  United  States*' 
within  Rev.  Stats.,  §  2347  (reversed  on  appeal) ;  Ghost  v.  United  States, 

168  Fed.  845,  94  C.  C.  A.  253,  holding  one  prospecting  for  coal  is  en- 
titled to  coal  obtained  in  the  investigation;  Bay  v.  Oklahoma  Southern 
Oas  etc.  Co.,  13  Okl.  437,  73  Pac.  940,  mere  surface  indications  of  min- 


123  U.  S.  307-328        NOTES  ON  U.  S.  REPORTS.  1144 

eral  oils  are  not  sufficient  upon  which  to  base  location;  dissenting  opin- 
ion in  Northern  Pac.  Ry.  Co.  v.  Harden,  46  Ted.  616,  arguendo ;  dissent- 
ing opinion  in  Shreve  v.  Copper  Bell  Min.  Co.,  11  Mont.  336,  28  Pac. 
320,  majority  holding  indications  warranting  exploitation  sufficient. 

To  constitute  "known  mines"  there  must  be  ascertained  deposits  ren- 
dering land  more  valuable. 

Approved  in  Northern  Pac.  Ry.  Co.  v.  United  States,  176  Fed.  709, 101 
C.  C.  A.  117,  holding  fact  that  land  had  been  listed  as  nonmineral  is  no 
defense  to  suit  to  cancel  patent;  Olive  Land  etc.  Co.  v.  Olmstead,  103 
Fed.  578,  holding  surface  indications  of  oil  in  region  of  producing  oil 
wells  not  defeating  right  to  patent,  no  actual  discovery  made ;  Standard 
Quicksilver  Co.  v.  Habishaw,  132  Cal.  121,  64  Pac.  116,  upholding  agri- 
cultural patent,  mines  upon  land  presumably  abandoned  and  value  of 
minerals  unknown;  Northern  Pac.  Ry.  Co.  v.  Mjelde,  48  Mont.  299,  137 
Pac.  389,  holding  belief  that  there  was  coal  underlying  tract  would  not 
constitute  same  a  mine;  Golden  v.  Murphy,  31  Neb.  415,  103  Pac.  400, 
holding  mining  claim  will  not  pass  under  town-site  patent;  Board  of 
Education  v.  MansReld,  17  S.  D.  81,  106  Am.  St.  Rep.  771,  95  N.  W.  288, 
town-site  patent  cannot  be  collaterally  attacked  by  subsequent  raining 
locators,  on  theory  that  land  known  to  be  mineral  and  did  not  pass  title 
under  Rev.  Stats.,  §  392;  United  States  v.  Iron  Silver  Min.  Co.,  128  U.  S. 
677,  32  L.  Ed-  573,  9  Sup.  Ct.  197,  and  Montana  Cent.  Ry.  Co.  v.  Migeon, 
68  Fed.  813,  to  exclude  lode  within  limits  of  placer  claim,  it  must  appear 
to  have  been  known  and  worth  exploitation ;  Davis  v.  Wiebold,  139  U.  S. 
524,  35  L.  Ed.  244,  11  Sup.  Ct.  634,  prior  town-site  patent  prevails  over 
mineral  patent  in  absence  of  proof  that  mineral  character  was  known; 
Francoeur  v.  Newhouse,  14  Sawy.  357,  40  Fed.  622,  exception  of  mineral 
lands  from  Central  Pacific  grant  extends  only  to  ''known"  mineral 
lands;  United  States  v.  Central  Pac.  Ry.  Co.,  93  Fed.  874,  one  attacking 
agricultural  patent  must  show,  with  certainty,  superior  mineral  value; 
Hunt  V.  Stecse,  75  Cal.  625,  17  Pac.  922,  enjoining  defendants  in  eject- 
ment, pending  proof  of  superior  mineral  value;  Brownsfield  v.  Bier,  15 
Mont.  414,  39  Pac.  464,  to  constitute  land  lode  rather  than  placer  land, 
lode  must  be  more  valuable  to  work  than  placer;  dissenting  opinion  in 
Iron  Silver  Co.  v.  Mike  &  Starr  Gold  etc.  Min.  Co.,  143  U.  S.  424,  36 
L.  Ed.  211, 12  Sup.  Ct.  553,  majority  reaffirming  rule ;  dissenting  opinion 
in  Northern  Pac.  Ry.  Co.  v.  Barden,  46  Fed.  615,  619,  majority  holding 
exception  of  mineral  lands  from  Northern  Pacific  grant  applied  only  to 
those  known;  dissenting  opinion  in  Shreve  v.  Copper  Bell  Min.  Co.,  11 
Mont.  341,  28  Pac.  322,  majority  holding  existence  of  lode  containing 
sufficient  indications  to  warrant  exploitation  renders  location  valid; 
Shaw  V.  Kellogg,  170  U.  S.  333,  42  L.  Ed.  1058, 18  Sup.  Ct.  641,  arguendo. 

Distinguished  in  Cosmos  Exploration  Co.  v.  Gray  Eagle  Oil  Co.,  104 
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Fed.  44y  denying  entryman,  falsely  claiming  land  as  agricultural,  relief 
against  prior  oil  locator  although  entry  made  prior  to  actual  discovery 
of  oil. 

Discovery  of  mineral  in  mining  claims  and  rights  of  locators  prior 
thereto.    Note,  139  Am.  St.  Bep.  193. 

Determination  of  mineral  or  nonmineral  character  of  public  land. 
Note,  Ann.  Gas.  1912A,  1307,  1309,  1815. 

Sufficiency  of  discovery  of  mineral  to  support  location  of  mining 
claim.    Note,  15  Ann.  Gas.  630. 

Location  of  mining  claim.    Note,  7  L.  B.  A.  (N.  S.)  799. 

Miscellaneous.  Cited  in  Gilmore  v.  Schenck,  115  La.  400,  39  South. 
45,  receiving  and  placing  in  treasury  lunount  of  taxes  paid  by  owner  of 
land,  State  is  estopped  from  subsequently  selling  same  property  for 
same  taxes  to  another  person. 

123  U.  S.  329-^34,  31  L.  Ed.  179,  8  Sup.  Ot.  148,  DEWEY  ▼.  WEST  FAIR- 
MONT GAS  ETO.  00. 

Where  Federal  court  has  JurlBdIction  at  law,  it  has  also  over  ancillary 
suit  in  equity. 

Approved  in  G.  &  C.  Merriam  Co.  v.  Saalfield,  241  U.  S.  31,  60  L.  Ed. 
873,  holding  supplemental  bill  to- obtain  judgment  in  personam  against 
nonresident  must  be  based  on  personal  service  of  original  process;  Hull 
v.  Burr,  234  U.  S.  721,  68  L.  Ed.  156,  234  Sup.  Ct.  892,  holding  Federal 
court  will  not  restrain  action  of  ejectment  brought  in  State  court  by 
trustee  in  bankruptcy;  Campbell  v.  Golden  Cycle  Min.  Co.,  141  Fed.  613, 
73  C.  C.  A.  260,  where  suit  is  commenced  in  Circuit  Court  by  one  min- 
ing company  against  another  for  possession  of  certain  veins,  depend- 
ent suit  cannot  be  sustained  by  minority  stockholders  alleging  conspir- 
acy between  the  two  companies  where  also  rights  of  other  parties  are 
sought  to  be  adjudicated;  Hobbs  Mfg.  Co.  v.  (Coding,  164  Fed.  92,  93, 
holding  Federal  court  rendering  decree  in  favor  of  plaintiff  has  juris- 
diction over  creditor's  bill  to  set  aside  fraudulent  conveyance;  Brun  v. 
Mann,  151  Fed.  150,  12  L.  E.  A.  (N.  S.)  154,  80  C.  C.  A.  513,  holding 
Federal  court  could  render  decree  ordering  sale  of  land  notwithstanding 
administration  of  same  in  State  court;  Bottom  v.  National  R.  Bldg.  & 
Loan  Assn.,  123  Fed.  745,  entertaining  suit,  by  receiver  appointed  by 
Circuit  Court  of  northern  district,  against  borrowing  stockholder  resi- 
dent of  southern  district  of  Georgia  to  foreclose  mortgage;  Virginia- 
Carolina  Chemical  Co.  v.  Home  Ins.  Co.,  113  Fed.  3,  51  C.  C.  A.  21,  and 
Home  Ins.  Co.  v.  Virginia-Carolina  Chemical  Co.,  109  Fed.  687,  both 
entertaining  bill  without  regard  to  citizenship  enjoining  separate  ac- 
tions for  damages,  question  as  to  value  of  property  destroyed  vital  and 
common  to  all  suits;  White  v.  Ewing,  159  U.  S.  39,  40  L.  Ed.  68, 15  Sup. 
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Ct.  1019,  suit  by  receiver  against  debtors  is  ancillary  to  general  cred- 
itors' suit;  Symmes  v.  Union  Trust  Co.,  60  Fed.  853,  reaflSrming  rule; 
Pullman's  Palace  Car  Co.  v.  Washburn,  66  Fed.  793,  scire  facias  to  en- 
force against  indorser  of  writ,  liability  for  costs  in  Federal  suit,  is 
ancillary;  Compton  v.  Jessup,  68  Fed.  279,  15  C.  C.  A.  397,  Federal 
court  in  possession  of  railroad  may  entertain  foreclosure  suit  irre- 
spective of  citizenship;  dissenting  opinion  in  Cates  v.  Allen,  149  U.  S. 
464,  87  L.  Ed.  810,  13  Sap.  Ct.  979,  majority  denying  Federal  jurisdic- 
tion over  suit  by  nonjudgment  creditor  to  vacate  conveyance. 

123  U.  8.  335-345,  31  L.  Ed.   171,  8  Sup.  Ct.  189,  UNITED  STATES  ▼. 
MORANT. 

Miscellaneous.  Cited  in  United  States  v.  Dalcour,  203  U.  S.  422,  424, 
51  L.  Ed.  251,  252,  27  Sup.  Ct.  58,  discussing  rights  of  parties  to 
Spanish  land  grants  in  Florida. 

123  U.  8.  345-349,  31  L.  Ed.  147,  8  Sup.  Ct.  163,  XTNITED  STATES  ▼. 
AT.T.EN. 

Not  cited. 

123  U.  S.  349-356,  31  I..  Ed.  175,  8  Sup.  Ot.  159,  THE  SCAGOIE  J.  SMITH. 

Findings  of  fact,  under  act  of  1875,  have  same  effect  as  special  verdict. 

Approved  in  The  Propeller  Burlington,  137  U.  S.  392,  34  L.  Ed.  734, 

11  Sup.  Ct.  140,  and  The  City  of  New  York,  147  U.  S.  76,  87  L.  Ed.  87, 

13  Sup.  Ct.  213,  facts  found  by  District  Court  are  conclusive. 

Vessels  meeting  end-on  should  port  helms. 
Approved  in  The  Marguerite,  87  Fed.  960,  preferred  steamer  is  not 
in  fault  for  maintaining  course  and  speed  while  it  is  possible  for  other 
to  avoid  her  by  porting. 

Special  cause  must  exist  to  render  departure  from  rules  necessary. 
Approved  in  The  Blue  Jacket,  144  U.  S.  391,  36  L.  Ed.  478,  12  Sup. 
Ct.  719,  reaffirming  rule;  The  H.  F.  Dimock,  77  Fed.  230,  23  C.  C.  A. 
123,  master's  honest  judgment  does  not  excuse  departure  from  rules  of 
navigation ;  The  Edward  Smith,  135  Fed.  38,  67  C.  C.  A.  506,  where  two 
vessels  enter  canal  about  same  time  in  violation  of  rule  of  navigation 
of  canal  and  collision  occurs  between  one  of  them  and  passing  vessel 
on  account  of  negligence  of  both  vessels,  they  are  both  in  wrong. 

Oosts  and  interest  are  discretionary. 
Approved  in  The  Eliza  Lines,  132  Fed.  244,  65  C.  C.  A.  638,  following 
rule;  The  Argo,  210  Fed.  875,  127  C.  C.  A.  456,  holding  interest  in  ac- 
tion of  tort  allowable  only  from  time  damages  are  judicially  deter- 
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mined;  The  Southwark,  129  Fed.  173,  claimant  of  ship  who  oontests 
suit  in  rem  against  it  for  damages  is  liable  for  interest  and  costs,  al- 
though damages  and  interest  may  exceed  amount  of  the  stipulation  for 
vessel's  release;  The  George  W.  Roby,  111  Fed.  622,  49  C.  C.  A.  481, 
holding  stipulators  agreeing  to  pay  interest  upon  appraised  value  ac- 
cording to  law  liable  for  interest  from  date  of  agreement;  The  Maggie 
M.,  33  Fed.  592,  signer  of  stipulation  for  value  of  libeled  vessel,  defend- 
ing suit,  is  liable  for  interest  from  date  of  stipulation ;  Moors  v.  Wash- 
bum,  169  Mass.  176,  34  N.  E.  183,  and  Leighton  v.  Morrill,  159  Mass. 
280,  34  N.  E.  258,  where  judgment  is  affirmed  on  merits,  judge's  discre- 
tion as  to  costs  should  not  be  disturbed. 

Distinguished  in  The  H.  F.  Dimock,  77  Fed.  240,  23  C.  C.  A.  123, 
cause  arising  under  Limited  Liability  Act. 

EironeouB  order  in  extremis  is  not  fault. 

Approved  in  Shaver  Transp.  Co.  v.  Columbia  Contract  Co.,  208  Fed. 
347,  holding  vessel  on  wrong  side  of  channel  liable  for  collision;  The 
Henry  W.  Oliver,  202  Fed.  310,  holding  one  vessel  overtaking  another  is 
responsible  for  collision  due  to  suction;  The  Lake  Shore,  201  Fed.  453, 
holding  vessel  causing  injury  by  n^ligent  navigation  is  responsible  as 
if  collision  occurred;  Brigham  v.  Luckenbach,  140  Fed.  330,  schooner 
cannot  be  charged  with  fault,  because  she  did  not  show  flare-up  light 
to  schooner  approaching  from  forward  of  her  beam,  but  such  action 
would  have  been  fault;  Minnesota  S.  S.  Co.  v.  Lehigh  Valley  Transp. 
Co.,  129  Fed.  28,  63  C.  C.  A.  672,  where  vessel  towing  barge  through 
channel  in  Lake  St.  Clair  meets  two  steamers  coming  up  abreast  and 
gives  signals,  but  one  of  the  steamers  strikes  and  sinks  the  barge,  both 
approaching  steamers  are  liable  for  coming  up  abreast  and  one  for 
crowding  the  other  into  barge;  The  Atlantis,  119  Fed.  572,  56  C.  C.  A. 
134,  resolving  every  reasonable  doubt  in  favor  of  overtaken  vessel, 
negligence  of  overtaking  vessel  established;  Ross  v.  Merchants'  etc. 
Transp.  Co.,  99  Fed.  795,  holding  scows  improperly  anchored  without 
lights,  in  narrow  channel,  liable  regardless  steamer  employing  wrong 
alternative ;  The  Blue  Jacket,  144  U.  S.  392,  86  L.  Bd.  478,  12  Sup.  Ct. 
719,  The  Cyclops,  45  Fed.  124,  Slyfield  v.  Penfold,  66  Fed.  366, 
13  C.  C.  A.  512,  and  The  Mexico,  78  Fed.  656,  reaffirming  rule;  The 
West  Brooklyn,  45  Fed.  62,  where  question  of  reversing  or  not  was  of- 
doubtful  expediency  in  extremis;  Bigelow  v.  Nickerson,  70  Fed.  123,  SO- 
L.  R.  A.  342,  17  C.  C.  A.  1,  and  The  Robert  Holland  et  al.,  59  Fed.  202, 
sailing  vessel's  change  of  course  in  presence  of  imminent  danger, 
caused  by  steamer,  will  not  preclude  recovery;  The  Ohio,  91  Fed.  558, 
33  C.  C.  A.  667,  where  one  vessel  suddenly  sheered. 

Distinguished  in  La  Champagne,  47  Fed.  128,  rule  does  not  apply 
where  wrong  manoeuvre  took  place  two  thousand  feet  from  other  ves- 
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sel;  The  New  York,  53  Fed.  559,  failure  to  stop  and  reverse  is  not  ex- 
cusable as  fault  in  extremis  where  vessel  had  notice  of  danger  before 
other's  change  in  course. 

What  will  excuse  infringement  of  r^ulations  to  prevent  collision 
at  sea.    Note,  23  £.  B.  0.  642. 

123  JS.  8.  356-369,  31  L.  Ed.  164,  8  Sup.  Ot.  151,  OELBEBMANK  y.  MEB- 
EITT. 

Importer  is  entitled  to  have  merchant  appraiser  who  is  familiar  with 
value  and  character  of  goods. 

Approved  in  Erhardt  v.  Ballin,  150  Fed.  530,  80  C.  C.  A.  271,  to  over- 
come presumption  that  collector  of  customs  in  selecting  merchant  ap- 
praiser of  imported  merchandise  under  Rev.  Stats.,  §  2930,  made  proper 
appointment,  it  must  be  shown  that  appointee  did  not  meet  statutory 
requirement  of  being  '^familiar''  with  character  and  value  of  goods; 
Cumen  v.  United  States,  136  Fed.  808,  in  making  reappraisements  of 
imported  merchandise  under  Customs  Adm.  Act,  June  10,  1890,  §  13, 
where  general  appraisers  only  had  before  them  same  packages  that  col- 
lector had  sent  to  local  appraisers,  such  appraisement  was  void  as  not 
complying  with  Rev.  Stats.,  §  2901. 

Customs  officer's  appraisement  is  final;  hut  questions  relating  to  rate 
and  amount  of  duty,  are  reviewable. 

Approved  in  Auffmordt  v.  Hedden,  137  U.  S.  325,  84  L.  Ed.  679,  11 
Sup.  Ct.  107,  in  suit  for  duties  paid  under  protest,  appraiser's  valua- 
tion is  conclusive;  United  States  v.  Curnen,  146  Fed.  48,  76  C.  C.  A. 
503,  under  Customs  Adm.  Act,  June  10,  1890,  §  13,  until  there  has  been 
legal  reappraisement  taking  place  of  original  one,  such  is  original  ap- 
praisement. 

Distinguished  in  Schoenfeld  v.  Hendricks,  152  U.  S.  694,  88  L.  Ed. 
603,  14  Sup.  Ct.  756,  action  is  not  maintainable  against  collector  to  re- 
cover illegally  exacted  duties,  reappraisement  not  having  been  sought; 
United  States  v.  Loeb,  107  Fed.  696,  46  C.  C.  A.  562,  holding  appraise- 
ment invalid,  appraisers  failing  to  make  personal  examination  of  in- 
voices, as  required  by  statute. 

Customs  ofllcer'8  valuation  cannot  he  questioned  in  action  at  law,  in 
absence  of  fraud. 

Approved  in  Muser  v.  Magone,  155  U.  S.  247,  89  L.  Ed.  187,  15  Sup. 
Ct.  80,  decision  of  collector  is  final  where  general,  and  merchant  ap- 
praisers disagree;  United  States  v.  Gabriel,  36  Fed.  889,  arguendo. 

Importer  may  question  merchant  appraiser's  qualification  by  protest, 
and  appeal  to  secretary,  and  suit. 

Approved  in  United  States  v.  Eamshaw,  45  Fed.  782,  783,  784,  ob- 
jections to  appraiser  must  be  made  to  collector,  and  followed  by  pro- 
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test  and  appeal,  to  entitle  merchant  to  raise  them  as  defense  to  suit 
for  duties. 

Merchant  appraiser  Is  competent  witness  ta  prove  his  familiarity  with 
value  and  character  of  goods. 

Approved  in  Renvy,  Schmidt  &  Pleissner  v.  United  States,  121  Fed. 
442,  presuming  appraiser  acted  fairly  as  to  production  of  packages  for 
examination;  United  States  v.  Loeb,  99  Fed.  732,  allowing  collector  to 
testify  appeal  taken  was  by  direction  of  Secretary  of  Treasury  and  not 
exercise  of  own  judgment;  Mustin  v.  Cadwalader,  123  U.  S.  372,  31 
L.  Ed.  170,  8  Sup.  Ct.  159,  following  rule;  Magone  v.  Origet,  70  Fed. 
781,  17  C.  C.  A.  363,  importer,  objecting  in  protest,  may  show  by  ap- 
praiser's own  testimony  that  statute  was  disregarded;  AufEmordt  V. 
Hedden,  137  U.  S.  328,  84  L,  Ed.  680,  11  Sup.  Ct.  108,  arguendo. 

123  IT.  S.  369>372,  31 1..  Ed.  169,  8  Sup.  Ct.  168,  MUSTIN  v.  OABWAIiADEB. 

In  suit  to  recover  dutiea  paid  under  protest,  merchant  appraiser  may 
be  diown  Incompetent. 

Approved  in  Magone  v.  Origet,  70  Fed.  781, 17  C.  C.  A.  363,  importei:, 
objecting  in  protest,  may  show  by  appraiser's  testimony  that  statute 
was  disregarded;  Auffmordt  v,  Hedden,  137  U.  S.  328,  84  L.  Ed.  680,  11 
Sup.  Ct.  108,  arguendo.  ^ 

Collector's  appointment  of  merchant  appraiser  is  subject  to  revision 
in  suit  to  recover  duties. 

Distinguished  in  Muser  v.  Magone,  155  U.  S.  247,  39  L.  Ed.  137,  15 
Sup.  Ct.  80,  collector's  decision  is  final  where  general,  and  merchant 
appraisers  disagree. 

123  U.  S.  372-875,  31  L.  Ed.  174,  8  Sup.  Ct  142,  IN  BE  HENBT. 

Each  letter  mailed  or  received  in  furthering  fraudulent  scheme  is  dis- 
tinct violation  of  section  6480,  Bevised  Statutes. 

Approved  in  Francis  v.  United  States,  152  Fed.  156,  81  C.  C.  A.  407, 
and  Badders  v.  United  States,  240  U.  S.  394,  60  L.  Ed.  709,  36  Sup.  Ct. 
368,  both  holding  making  deposit  of  each  letter  separate  offense  does 
not  impose  cruel  or  unusual  punishment;  Durland  v.  United  States,  161 
U.  S.  315,  40  L,  Ed.  712,  16  Sup.  Ct.  512  (affirming  65  Fed.  415),  objec- 
tion to  multifariousness  of  indictment  comes  too  late  after  verdict; 
Mounday  v.  United  States,  225  Fed.  968,  holding  failure  to  prove  de- 
posit of  one  letter  does  not  operate, as  acquittal  on  all  counts;  Mitchell 
V.  United  States,  196  Fed.  878,  116  C.  C.  A.  436,  holding  limitation  does 
not  commence  to  run  from  time  scheme  devised  but  from  first  overt  act ; 
Marrin  v.  United  States,  167  Fed.  955,  93  C.  C.  A.  351,  holding  general 
averment  of  fraudulent  intent  may  be  used  to  cover  number  of  letters 
sent;  United  States  v.  Clark,  125  Fed.  93,  holding  indictment  charging 
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defendant  with  depositing  five  hundred  letters  with  intention  to  de- 
fraud bad ;  Packer  v.  United  States,  106  Fed.  908,  46  C.  C.  A.  35,  hold- 
ing each  letter  placed  in  or  received  from  postoffice,  pursuant  to  fraud- 
ulent scheme,  constitutes  separate  and  distinct  offense;  State  v.  Davis, 
37  R.  I.  389,  92  Atl.  827,  holding  on  general  averment  of  embezzlement, 
any  offense  committed  within  six  months  may  be  proven. 

Provision  In  section  6480,  BevlBed  Statutes,  for  Joinder  of  separate 
offenses  In  same  indictment,  means  only  for  trial. 

Approved  in  Freeman  v.  United  States,  227  Fed.  741,  holding  there 
can  be  but  one  judgment  on  indictment  containing  several  counts; 
United  States  v.  McVickar,  164  Fed.  894,  holding  single  sentence  may 
be  imposed  on  each  of  different  counts  contained  in  indictment;  Booth 
V.  United  States,  164  Fed.  837,  83  C.  C.  A.  552 ;  Hall  v.  United  States, 
152  Fed.  421,  81  C.  C.  A.  562,  and  Walker  v.  United  States,  152  Fed. 
113,  81  C.  C.  A.  329,  all  holding  indictment  containing  more  than  three 
counts  was  not  defective  where  one  sentence  imposed;  Brooks  v.  United 
States,  146  Fed.  227,  76  C.  C.  A.  581,  in  prosecution  for  mailing  certain 
letters  in  execution  of  scheme  to  defraud,  in  violation  of  Rev.  Stats., 
§  5480,  court  properly  charged  that  defendant  could  not  be  convicted 
for  devising  scheme  but  gravamen  of  offense  was  mailing;  Brown  v. 
United  States,  143  Fed.  66,  74  C.  C.  A.  214,  separable  indictments 
against  same  defendant  for  violation  of  Rev.  Stats.,  §  5480,  may  be 
tried  together;  Betts  v.  United  States,  132  Fed.  240,  65  C.  C.  A.  452, 
where  number  of  ejectments  against  defendant  under  Rev.  Stats., 
§  5480,  for  using  mails  to  defraud  are  tried  together  by  same  jury,  de- 
fendant is  entitled  to  three  peremptory  challenges  for  each  indictment; 
Tingle  v.  United  States,  87  Fed.  324,  and  Howard  v.  United  States,  75 
Fed.  996,  84  L.  R.  A.  517,  21  C.  C.  A.  586,  statute  does  not  require  that 
there  be  but  one  punishment  for  all  offenses  committed  within  six 
months. 

Distinguished  in  Bass  v.  United  States,  20  App.  D.  C.  239,  holding 
where  it  is  shown  that  one  offense  complained  of  in  indictment  was  not 
committed  within  six  months,  demurrer  should  be  sustained. 

One  convicted  for  several  violations  of  section  5480  may  be  pDnished 
for  them  separately. 

Approved  in  Carter  v.  McClaughry,  183  U.  S.  394,  46  L.  Ed.  251,  22 
Sup.  Ct.  193,  punishing  accused,  guilty  of  separate  and  distinct  offenses, 
by  imprisonment  for  one  and  by  fine  for  other;  Ex  parte  De  Bara,  175 
U.  S.  320,  45  L.  Ed.  209,  21  Sup.  Ct.  112,  upholding  court's  power  to 
give  single  sentence  in  excess  of  that  prescribed  for  one  offense;  Myers 
V.  Morgan,  224  Fed.  415,  139  C.  C.  A.  641,  and  Hyde  v.  United  States, 
198  Fed.  613,  119  C.  C.  A.  493,  both  holding  single  sentence  for  several 
offenses  may  exceed  penalty  for  one  offense;  Chadwick  v.  United  States^ 
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141  Fed.  247,  72  C.  C.  A.  343,  upon  conviction  nnder  separate  counts  for 
violation  of  Rev.  Stats.,  §  5208,  sentence  may  be  passed  for  specified 
term  of  imprisonment  on  each  count,  and  term  be  made  cumulative; 
Hanley  v.  United  States,  123  Fed.  853,  59  C.  C.  A.  153,  remitting 
punishment  in  excess  of  single  sentence,  defendant  receiving  separate 
sentences  for  three  offenses  committed  within  six  calendar  months, 
chargeable  in  distinct  indictments;  De  Bara  v.  United  States,  99  Fed. 
945,  40  C.  C.  A.  194,  denying  habeas  corpus  before  expiration  of  por- 
tion of  sentence  legally  servable  on  ground  of  excessive  sentence  (af- 
firmed in  179  U.  S.  320,  45  L.  Ed.  209,  21  Sup.  Ct.  110) ;  MacDonald  v. 
United  States,  63  Fed.  432,  12  C.  C.  A.  339,  affirming  conviction  on  two 
counts,  irrespective  of  erroneous  overruling  of  motion  to  quash  third; 
Howard  v.  United  States,  75  Fed.  992,  34  L.  R.  A.  514,  21  C.  C.  A.  586, 
cumulative  sentences  may  be  imposed  upon  conviction  on  separate 
counts  in  indictment. 

123  U.  S.  375-376,  31  L.  Ed.  178,  8  Sup.  Ct.  162,  COZ  ▼.  WESTERN  LAND 
ETC.  CO, 

Not  cited. 

123  IT.  S.  376-391,  31  It.  Ed.  238,  8  Sap.  Ot.  197,  IJUiiASTEB  ▼.  K£EI£B. 

Procedure  in  trials  in  Federal  courtfl  confomui  as  nearly  as  possible  to 
tbat  in  State  courts. 

Approved  in  Holden  v.  Stratton,  198  U.  S.'  214,  49  L.  Ed.  1022,  25 
Sup.  Ct.  656,  where  certain  policies  of  life  insurance  were  exempt  from 
execution  under  laws  of  Washington,  they  are  exempt  under  Bank- 
ruptcy Act,  and  State  law  is  not  qualified  by  Bankruptcy  Act,  §  70a ; 
Loewe  v.  Union  Saving  Bank,  226  Fed.  299,  holding  Federal  courts  of 
Connecticut  will  follow  State  practice  regarding  attachment;  Chicago 
&  N.  W.  Ry.  Co.  v.  Kendall,  167  Fed.  66,  16  Ann.  Can.  560,  93  C.  C.  A. 
422,  holding  Federal  court  could  compel  plaintiff  in  personal  injury  case 
to  submit  to  surgical  examination;  United  States  v.  Ramsey,  158  Fed. 
499,  holding  Federal  court  cannot  review  questions  of  evidence  on  ex- 
ceptions to  referee's  report;  Johnson  v.  Crawford  &  Yothers,  154  Fed. 
764,  allowing  arrest  of  debtor  after  return  of  execution  unsatisfied; 
Morse  v.  United  States,  29  App.  D.  C.  439,  443,  holding  where  statute 
provides  publication  once  a  week  for  period  of  three  weeks,  three 
weekly  publications  extending  over  period  of  fifteen  days  are  insuffi- 
cient; Dreyfus  V.  Barton,  98  Miss.  771,  54  South.  256,  holding  proceeds 
of  insurance  policy  of  bankrupt  are  exempt ;  Sowles  v.  Witters,  46  Fed. 
497,  reaffirming  rule ;  Citizens '  Bank  v.  Farwell,  56  Fed.  573,  6  C.  C.  A. 
24,  following  Kansas  practice  in  trying  issue  on  garnishee's  answer; 
Parker  v.  Ogdensburg  etc.  Ry.,  79  Fed.  819,  25  C.  C.  A.  205,  following 
New  York  practice  as  to  reference  of  case. 
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Distinguished  in  Collin  County  Nat.  Bank  v.  Hughes,  155  Fed.  395, 
83  C.  C.  A.  661,  holding  Circuit  Court  in  issuing  writ  of  scire  facias  to 
revive  judgment  need  not  follow  procedure  of  State  courts  as  regards 
service  of  writ;  Davis  v.  Davis,  72  Fed.  82,  18  C.  C.  A.  438,  Federal 
courts  may  not  disregard  distinctions  between  law  and  equity. 

Federal  remedies  on  Judgments,  conform  to  State  laws  in  force  when 
section  916  re-enacted,  or  later  court  rules. 

Approved  in  Cooke  v.  Avery,  147  U.  S.  385,  37  L.  Ed.  212,  13  Sup.  Ct. 
344,  reaffirming  rule ;  Sowles  v.  Witters,  46  Fed.  499,  State  laws  respect- 
ing enforcement  of  judgments,  adopted  by  Federal  courts,  derive  force 
from  United  States ;  Steele  v.  Buel,  104  Fed.  972,  44  C.  C.  A.  287,  deny- 
ing trustees  in  bankruptcy  title  to  policies  of  life  insurance — same 
exempt  by  Iowa  law. 

State  law  ^passed  after  re-enactment  of  section  916  cannot  govern 
Federal  proceeding  for  stay  of  execution. 

Approved  in  Chateaugay  Iron  Co.,  Petitioner,  128  U.  S.  554,  32  L.  Ed. 
512,  9  Sup.  Ct.  153,  State  court  practice  does  not  extend  to  proceedings 
in  Circuit  Court  for  review  of  its  judgment  by  Supreme  Court;  United 
States  V.  Arnold,  69  Fed.  992,  16  C.  C.  A.  575,  power  of  Federal  courts 
to  issue  capias  ad  satisfaciendum  is  not  affected  by  local  limitations; 
Davis  V.  Davis,  72  Fed.  83, 18  C.  C.  A.  438,  State  practice  cannot  author- 
ize Federal  courts  to  confound  law  and  equity. 

Distinguished  in  Citizens'  Bank  v.  Farwell,  56  Fed.  574,  6  C.  C.  A.  24, 
following  Kansas  practice  in  garnishment  proceedings. 

Void  extension  of  Judgment,  to  embrace  surety,  is  not  cured  by  con- 
firmation of  sale  of  surety's  yroperly. 

Cited  in  Burton  v.  Platter,<53  Fed.  905,  4  C.  C.  A.  95,  arguendo. 

Distinguished  in  Pullman's  Palace  Car  Co.  v.  Washburn,  66  Fed.  794, 
Federal  judgment  in  removed  case  is  not  collaterally  attackable  for  want 
of  jurisdictional  allegations  in  petition. 

Order  confirming  judicial  sale.    Note,  29  Am.  St.  Rep.  496,  498. 

123  U.  S.  392-425,  31  L.  Ed.  243,  8  Sup.  Ct  221,  WHITE  ▼.  BABBER. 

In  Illinois,  bona  fide  contract  for  actual  sale,  allowing  seller  option  as 
to  delivery,  is  not  void. 

Approved  in  Morrissey  v.  Broomal,  37  Neb.  784,  56  N,  W.  387,  whether 
parties  intended  dealing  in  actual  grain  or  betting  on  prices  is  detei^ 
minable  from  conduct. 

Distinguished  in  Schneider  v.  Turner,  130  111.  41,  6  L.  R.  A.  167,  22 
N.  E.  499,  contract  to  sell  certain  railway  stock  at  stated  price  ''if  taken 
before  certain  day*'  is  void. 
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Oeneral  exception  to  whole  cbarge  will  be  disregarded  in  Supreme 
Court. 

Approved  in  Hughes  v.  Heyman,  4  App.  D.  C.  461,  refusing  to  con- 
sider exception  to  whole  charge;  dissenting  opinion  in  Bram  v.  United 
States,  168  U.  S.  571,  42  L.  Ed.  583,  18  Sup.  Ct.  198,  majority  holding 
objection  to  evidence,  twice  presented  and  allowed^  need  not  be  renewed 
at  termination  of  evidence. 

Court  may  submit  to  Jury  question  wbetber,  under  facto,  contracts  in 
suit  are  gaming  contracts. 

Approved  in  Osgood  v.  Bander,  75  Iowa,  667, 1  L.  R.  A.  658,  39  N.  W. 
890,  contract  for  privilege  of  purchasing  at  future  time  is  void  under 
Illinois  laws. 

Broker  cannot  sue  in  equity  to  recover  margins  on  notes  paid  by  Um  by 
order  of  board  of  trade. 

Approved  in  Birmingham  Trust  etc.  Co.  v.  Currey,  176  Ala.  385,  Ann. 
Oaji.  1914D,  81,  67  South.  966,  and  Zeller  v.  Seiter,  189  N.  Y.  367,  82 
N.  E.  160,  both  refusing  to  allow  recovery  where  parties  intended  no 
delivery  of  grain;  Dows  v.  Glaspel,  4  N.  D.  268,  60  N.  W.  66,  money  paid 
as  margins  in  wheat  deals  cannot  be  recovered. 

Broker  paying  money  as  damages,  under  rules  of  board  of  trade,  is 
not  '^winner"  within  nunols  statute.    ^ 

Approved  in  Sondheim  v.  Gilbert,  117  Ind.  79,  10  Am.  St.  Bep.  30, 
dealing  in  options  is  not  winning  or  losing  by  playing  at  or  betting  upon 
a  game. 

Statutes  relating  to  gaming,  etc.,  as  applicable  to  bucket  shops  or 
transactions  therein.    Note,  17  Ann.  Cas.  712. 

One  paying  money  to  accompllsb  illegal  purpose  cannot  recover  on 
ground  that  contract  was  illegaL 

Approved  in  Ellis  v.  Batson,  177  Ala.  318,  68  South.  194,  holding 
treasurer  allowing  bondsman  to  receive  and  receipt  for  county  money 
could  not  recover  damages  on  account  of  his  embezzlement. 

Recovery  of  consideration  paid  on  executed  illegal  contract 'when 
parties  are  in  pari  delicto.    Note,  4  Ann.  Gas.  715. 

123  U.  8.  426-436,  31  I..  Ed.  190,  8  Sup.  Ct.  193,  TEVTELL  ▼.  KNIGHT. 

Claim  of  each  of  several  creditors  in  creditors  bill  determines  Juris- 
diction. 

Approved  in  Smith  v.  Craft,  123  U.  S.  440,  81  L.  Ed.  268,  8  Sup.  Ct. 

196,  following  rule;  Union  Bank  of  Chicago  v.  Kansas  City  Bank,  136 

U.  S.  229,  84  L.  Ed.  848,  10  Sup.  Ct.  1015,  where  disputed  amount  is 
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insufficient,  appellate  jurisdiction  is  confined  to  points  certified ;  McMur- 
ray  v.  Moran,  134  U.  S.  160,  38  L.  Ed.  818, 10  Sup.  Ct.  431,  arguendo. 

Only  QuestionB  of  law  can  be  certified. 
Approved  in  United  States  v.  Mayer,  235  U.  S.  66,  59  L.  Ed.  134,  35 
Sup.  Ct.  16,  holding  importance  or  controlling  character  of  question  can 
have  no  effect  on  certification  provided  it  be  specific;  Hallowell  v.  United 
States,  209  U.  S.  106,  52  L.  Ed.  704,  28  Sup.  Ct.  498,  applying  principle 
in  prosecution  for  unlawful  sale  of  liquor;  Chicago  etc.  Ry.  Co.  v.  Will- 
iams, 205  U.  S.  451,  51  L.  Ed.  878,  27  Sup.  Ct.  559,  holding  question  of 
mixed  law  and  fact  cannot  be  certified;  Fire  Ins.  Assn.  v.  Wickham, 
128  U.  S.  434,  32  L.  Ed.  506,  9  Sup.  Ct.  115,  whether,  upon  all  the  evi- 
dence, plaintiff  was  entitled  to  verdict,  is  not  a  proper  question ;  Sigaf us 
V.  Porter,  85  Fed.  690,  29  C.  C.  A.  391,  ultimate  not  evidentiary  facts 
must  be  stated;  Dooley  v.  Pease,  88  Fed.  448,  31  C.  C.  A.  582,  mixed 
questions  of  law  and  fact  cannot  be  reviewed  on  error;  Grannan  v.  West- 
chester Racing  Assn.,  153  N.  Y.  458,  47  N.  E.  899,  certified  question 
should  be  distinct  proposition  of  law,  clearly  stated;  Darnell  v.  Lyon, 
85  Tex.  469,  22  S.  W.  310,  Waco  Water  Co.  v.  Waco,  86  Tex.  665,  31 
L.  R.  A.  398,  26  S.  W.  945,  and  Kelley-Good fellow  Shoe  Co.  v.  Liberty 
Ins.  Co.,  87  Tex.  114,  26  S.  W.  1063,  certificate  embracing  mixed  ques- 
tions of ,  law  and  fact  will  not  be  considered. 

Wliere  question  Involyes  fraud,  fact  must  be  distinctly  f omid  by  court 
below. 

Approved  in  In  re  Robinson,  200  U.  S.  611,  50  L.  Ed.*619,  26  Sup.  Ct. 
753,  reaffirming  rule;  Hosford  v.  Germania  Ins.  Co.,  127  U.  S.  402,  32 
L.  Ed.  197,  8  Sup.  Ct.  1201,  and  United  States  v.  Rider,  163  U.  S.  137, 
41  L.  Ed.  103,  16  Sup.  Ct.  985,  construing  Judiciary  Act  of  1891,  and 
holding  certification  not  applicable  to  criminal  cases;  Independence 
Creamery  Co.  v.  Lockway,  94  Wis.  150,  68  N.  W.  657,  lower  court  cer- 
tifying question  must  distinctly  state  ultimate  facts. 

Wbole  case  cannot  be  sent  up  on  certificate. 
Approved  in  Baltimore  etc.  R.  R.  Co.  v.  Interstate  Commerce  Commis- 
sion, 215  U.  S.  221,  54  L.  Ed.  167,  30  Sup.  Ct.  86,  refusing  to  consider 
certificate  when  entire  transcript  is  sent  up;  Columbus  Watch  Co.  v. 
Robbins,  148  U.  S.  269,  87  L.  Ed.  446,  13  Sup.  Ct.  595,  statement  that 
two  Circuit  Courts  have  differed  on  question  is  not  proposition  of  law; 
Graver  v.  Faurot,  162  U.  S.  437,  40  L.  Ed.  1031,  16  Sup.  Ct.  800,  whether 
previous  judgments  of  Supreme  Court  conflict  is  not  a  proposition  of 
law. 

Definiteness  of  question  to  be  certified.    Note,  81  L.  R.  A.  392,  394. 
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QpUttiag  up  of  whole  caae  will  not  give  JurlBdlction. 
Approved  in  Smith  v.  Craft,  123  U.  S.  442,  31  L.  Ed.  268,  8  Sup.  Ct 
197,  Dublin  Twp.  v.  Milford  Inst.,  128  U.  S.  513,  32  L,  Ed.  534,  9  Sup. 
Ct.  149,  United  States  v.  Perrin,  131  U.  S.  58,  33  L.  Ed.  90,  9  Sup.  Ct. 
682,  and  McHenry  v.  Alford,  168  U.  S.  658,  42  L.  Ed.  617,  18  Sup.  Ct. 
245,  all  reaffirming  rule ;  Kelley-Goodf ellow  Shoe  Co.  v.  Liberty  Ins.  Co., 
87  Tex.  115,  26  S.  W.  1064,  same  ruling  under  like  Texas  statute. 

Court  will  dismiiB  where  certified  questions  are  not  sadi  as  it  Is  called 
upon  to  answer. 

/  Approved  in  United  States  v.  Gleeson,  124  U.  S.  260,  31  L.  Ed.  423, 
8  Sup.  Ct.  504,  dismissing,  where  lower  court  allowed  judgment  against 
its  decision,  for  purpose  of  obtaining  Supreme  Court's  opinion. 

Sale  to  satisfy  honest  debt  cannot  be  avoided  by  creditors  in  absence 
of  fraud. 

Approved  in  Etheridge  v.  Sperry,  139  U.  S.  278,  35  L,  Ed.  177,  11 
Sup.  Ct.  569,  mortgage  of  stock  is  not  invalidated  by  parol  agreement 
that  mortgagee  retain  possession;  Bamett  v.  Kinney,  147  U.  S.  482,  37 
L.  Ed.  249,  13  Sup.  Ct.  405,  Utah  assignment  for  all  creditors,  with 
preferences,  is  valid  against  Idaho  creditor;  Gamer  v.  Second  Nat. 
Bank,  151  U.  S.  433,  38  L.  Ed.  223,  14  Sup.  Ct.  395,  where  husband  con- 
veyed to  wife,  property  purchased  with  her  separate  funds;  English  v. 
Brown,  229  Fed.  38,  40,  and  English  v.  Brown,  219  Fed.  263,  both  hold- 
ing husband  transferring  stock  to  wife  in  payment  of  advances  did  not 
.  act  in  fraud  of  creditors ;  Schwabacher  Bros.  Co.  v.  Palmer,  4  Alaska, 
^  84,  allowing  debtor  to  give  bill  of  sale  of  entire  stock  of  goods  in  pay- 
ment of  debt  to  bank;  Bacon  v.  Towers,  103  Minn.  416,  24  L.  B.  A. 
(N.  S.)  1127,  115  N.  W.  204,  holding  evidence  showed  that  sale  of  auto- 
mobile was  made  with  no  intent  to  defraud. 

Distinguished  in  Hardt  v.  Heidweyer,  152  U.  S.  558,  38  L.  Ed.  552,  14 
Sup.  Ct.  673,  failing  debtor  may  not  transfer  to  preferred  creditors 
amounts  exceeding  their  claims. 

Participation  in  debtor's  fraudulent  intent  invalidating  transfer. 
Note,  31  L.  R.  A.  619,  645. 

Creditor's  right  to  buy  property  from  debtor  to  satisfy  debt.    Note, 
36  L.  R.  A.  342,  364. 

Supreme  Court  cannot  consider  certification  of  question  of  fraud  wbere 
only  facts  are  recited. 

Distinguished  in  Rocheleau  v.  Boyle,  11  Mont.  463,  28  Pac.  876, 
baker's  mortgage  on  stock  on  hand,  he  retaining  i>ossession  and  making 
sales,  is  void  as  to  creditors. 
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123  U.  8.  438-442,  31  I..  Ed.  267,  8  Sup.  Ct.  196,  SMITH  Y.  CRAFT. 

Question  wbether  certain  agreement  wa;  fraudulent  cannot  be  certified. 
Approved  in  Dooley  v.  Pease,  88  Fed.  448,  31  C.  C.  A.  582,  mixed  ques- 
tions of  law  and  fact  cannot  be  reviewed  on  error. 

Definiteness  of  question  to  be  certified.    Note,  81  L.  R.  A.  392,  394. 

Debtor  may  lawfully  prefer  one  of  bis  creditors  if  tbere  is  no  actual 
fraud. 

Approved  in  Foster  v.  McAlester,  114  Fed.  151,  52  C.  C.  A.  107,  up- 
holding mortgage  given  under  agreement,  to  give  when  demanded  mort- 
gage upon  stock  to  secure  indebtedness;  Bacon  v.  Towers,  103  Minn.  416, 
24  L,  R.  A.  (N.  S.)  1127,  115  N.  W.  204,  holding  evidence  showed  that 
sale  of  automobile  was  made  with  no  intent  to  defraud;  Huntley  v. 
Kingman,  152  U.  S.  534,  88  L.  Ed.  543, 14  Sup.  Ct.  691,  upholding  assign- 
ment to  trustee  for  benefit  of  sureties  on  underdue  paper;  Davis  ▼. 
Schwartz,  155  U.  S.  639,  39  L.  Ed.  294,  15  Sup.  Ct.  240,  assignment  to 
preferred  creditor  does  not  operate  as  general  assignment  in  Iowa;  Mar- 
quese  v.  Felsenthal,  58  Ark.  297,  24  S.  W.  494,  upholding  chattel  mort- 
gage to  preferred  creditor;  Adler-Gk>ldman  Commission  Co.  v.  Phillips, 
63  Ark.  54,  37  S.  W.  300,  upholding  deed  of  trust,  reserving  possession 
and  living  expenses ;  Teitig  v.  Boesman,  12  Mont.  450,  31  Pac.  385,  agree- 
ment that  if  debtor  becomes  insolvent,  notes  given  for  advancements 
shall  fall  due,  is  valid. 

Distinguished  in  Hardt  v.  Heidweyer,  152  U.  S.  558,  88  L.  Ed.  552,  14 
Sup.  Ct.  673,  failing  debtor  may  not  transfer  to  preferred  creditors 
amounts  exceeding  their  claims;  Foster  v.  McAlester,  3  Ind.  Ter.  322, 
58  S.  W.  684,  holding  where  creditors  were  given  no  hint  of  existing  in- 
debtedness of  plaintiff,  mortgage  given  to  latter  was  void. 

Sucb  stipulation  to  employ  debtor  in  agreement  of  sale  is  TSlid  if 
made  to  enable  creditor  to  wind  up  business  economically. 

Approved  in  Imperial  Woolen  Co.  v.  Longbottom,  143  Fed.  485,  74 
C.  C.  A.  503,  where  insolvent  manufacturer  conveyed  all  his  property  to 
committee  of  creditors,  who  incorporated  and  operated  business  and 
hired  him  as  manager  and  gave  him  privilege  to  repurchase  at  certain 
price,  such  transaction  was  not  fraudulent  as  to  creditor  not  joining  but 
making  no  objection;  In  re  A.  L.  Robertshaw  Mfg.  Co.,  133  Fed.  561, 
where  debtor  in  failing  circumstances  transferred  his  property  to  cor- 
poration formed  for  purpose  of  operating  his  business,  and  corporation 
became  bankrupt,  transfer  was  not  fraudulent ;  Etheridge  v.  Sperry,  139 
U.  S.  278,  35  L.  Ed.  177, 11  Sup.  Ct.  569,  mortgage  of  stock  is  not  invali- 
dated by  parol  agreement  that  mortgagee  retain  possession ;  Bamberger 
V.  Schoolfield,  160  U.  S.  164,  40  L.  Ed.  380,  16  Sup.  Ct.  229,  employment 
of  vendor  as  clerk  does  not  invalidate  transfer;  Adler-Goldman  Com- 
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mission  Co.  v.  Phillips,  63  Ark.  55,  37  S.  W.  300,  upholding  provision 
that  grantor  of  trust  deed  continue  in  possession  of  business,  but  deduct- 
ing from  profits  bare  living  expenses. 

Invalidation  of  attempted  preference  by  contemporaneous  agree- 
ment as  to  employing  debtor.    Note,  17  L.  B.  A.  (N.  S.)  311. 

Necessity  of  change  of  possession  on  sale  of  chattels.    Note,  6 
£.  R.  0.  40. 

123  IT.  S.  443-516,  31  I..  Ed.  216,  8  Sup.  Ot  164,  IN  BE  ATEBS. 

Order  punishing  for  contempt  is  void  where  court  had  no  authority  to 
make  order  disregarded. 

Approved  in  Ex  parte  Young,  209  U.  S.  143,  14  Ann.  Oaa.  764,  18 
L.  B.  A.  (N.  S.)  932,  52  L.  Ed.  722,  28  Sup.  Ct.  .441,  holding  Federal 
court  had  jurisdiction  of  suit  by  railroad  to  test  validity  of  railroad 
rates ;  Stuart  v.  Reynolds,  204  Fed.  720,  123  C.  C.  A.  13,  holding  court 
cannot  compel  bankrupt  to  pay  money  into  court,  where  evidence  does 
not  show  same  in  his  possession;  United  States  v.  Atchison  etc.  R.  Co., 
142  Fed.  182,  prior  to  act  of  February  19,  1903,  Circuit  Court  had  no 
jurisdiction  in  equity  over  suit  by  attorney  general  to  enjoin  railroad 
from  granting  rebates  under  interstate  law;  Cuyler  v.  Atlantic  etc.  R.  Co., 
131  Fed.  99,  under  Rev.  Stats.,  §  725,  providing  for  punishment  of  con- 
tempts. Federal  court  had  no  power  to  punish  newspaper  publisher  for 
criticising  in  his  paper  conduct  and  integrity  of  court;  In  re  Reese,  107 
Fed.  948,  47  C.  C.  A.  87,  discharging  upon  habeas  corpus  person  impris- 
oned for  contempt  violating  injunction,  not  party  to  cause  nor  subject 
to  court 's  jurisdiction ;  Drew  v.  Hogan,  26  App.  D.  C.  61,  holding  where 
restraining  order  was  issued  without  filing  of  bond,  contempt  could  not 
be  adjudged  for  its  violation;  In  re  Moss,  23  App.  D.  C.  475,  holding 
bail  must  be  allowed  to  one  appealing  from  refusal  of  discharge  on 
habeas  corpus;  Elliott  v.  United  States,  23  App.  D.  C.  466,  holding 
attorney  cannot  be  guilty  of  contempt  for  refusing  to  divulge  privileged 
communication;  Tolman  v.  Leonard,  6  App.  D.  C.  232,  holding  Supreme 
Court  of  District  of  Columbia  has  jurisdiction  to  pass  order  requiring 
payment  of  alimony;  Ex  parte  Heffron,  179  Mo.  App.  651, 162  S.  W.  657, 
holding  court  could  not  restrain  persons  in  use  of  sidewalk,  and  viola- 
tion of  such  order  was  not  contempt;  State  v.  McGahey,  12  N.  D.  547, 
97  N.  W.  869,  under  Rev.  Code  1899,  §  5932,  subd.  4,  providing  for  pun- 
ishment for  resistance  to  orders  of  court,  one  cannot  be  convicted  of 
resistance  of  search-warrant  of  which  he  had  no  notice  at  time  of  resist- 
ance; In  re  Groen,  22  Wash.  55,  60  Pac.  123,  discharging  defendant  in 
divorce  case,  violating  injunction  against  disposing  of  property,  where 
injunction  granted  without  notice,  no  necessity  therefor  shown  and  no  op- 
portunity given  to  be  heard;  In  re  Sawyer,  124  U.  S.  222,  31  L.  Ed,  409, 
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8  Sup.  Ct.  494,  commitment  for  contempt  in  disregarding  Federal  in junc- 
^  tion  against  removing  public  officer  is  void ;  Ex  parte  Buskirk,  72  Fed.  21, 
18  C.  C.  A.  410,  releasing  party  committed  for  contempt,  in  doing  act  for- 
bidden after  its  commission ;  Dexter  v.  Sayward,  84  Fed.  300,  where  rec- 
ord shows  that  court  acted  without  jurisdiction,  judgment  is  void ;  State  v. 
Milligan,  3  Wash.  St.  152,  28  Pac.  370,  disobedience  of  injunction  beyond 
court's  jurisdiction  cannot  be  punished;  Savage  v.  Sternberg^  19  Wash. 
683,  67  Am.  St.  Bep.  754,  54  Pac.  612,  that  treasurer  has  been  enjoined 
from  paying  warrants  is  no  excuse,  where  owner  was  not  party  to  action ; 
dissenting  opinion  in  Gompers  v.  Buck's  Stove  etc.  Co.,  33  App.  D.  C. 
585,  majority  holding  plaintiff  guilty  of  contempt  in  violating  restrain- 
ing order. 

Distinguished  in  In  re  Tyler,  149  U.  S.  188,  37  L.  Ed.  697,  13  Sup.  Ct. 
792,  where  commitment  was  for  disobeying  valid  injunction. 

Conclusiveness  of  judgment.    Note,  23  Am.  St.  Bep.  110. 

Contempt  procedure  in  Federal  court.    Note,  Ann.  Gas.  1915D,  1068. 

Disobedience  of  void  order  as  contempt.    Note,  16  L.  B.  A.  (N.  S.) 
1063,  1067.  . 

Habeas  corpus  will  issue  to  discharge  person  imprisoned  for  contempt 
of  void  order. 

Approved  in  In  re  Nevitt,  117  Fed.  449,  54  C.  C,  A.  622,  refusing  to 
review  upon  habeas  corpus  validity  of  bonds ;  Doming  v.  McClaughry, 
113  Fed.  649,  51  C.  C.  A.  349,  discharging,  upon  habeas  corpus,  volun- 
teer officer  convicted  by  court-martial  composed  wholly  of  regular  army 
officers;  In  re  Reese,  98  Fed.  989,  holding  person  imprisoned  for  con- 
tempt of  void  order  properly  released  upon  habeas  corpus;  Lamon  v. 
McKee,  7  Mackey  (D.  C),  466,  holding  appeal  on  writ  of  error  will  not 
lie  from  order  attaching  person  for  contempt  of  court;  Ex  parte  Gard- 
ner, 22  Nev.  285,  39  Pac.  571,  where  commitment  was  for  disobejdng 
order  made  by  court  after  its  attempted  transfer  to  itself  of  cause  in 
another  court. 

Distinguished  in  Ex  parte  Marx,  86  Va.  44,  9  S.  E.  477,  sufficiency  of 
evidence  cannot  be  investigated  on  habeas  corpus. 

When  a  prisoner  may  be  released  on  habeas  corpus  after  judgment 
and  sentence.    Note,  87  Am.  St.  Bep.  180. 

Whether  State  is  actual  party  to  suit  against  officer  depends  on  nature 
of  case. 

Approved  in  Missouri  etc.  R.  R.  Co.  v.  Missouri  R.  R.  Commrs.,  183 
U.  S.  59,  46  L.  Ed.  83,  22  Sup.  Ct.  20,  holding  suit  by  board  of  railroad 
commissioners  against  railroad  not  suit  barring  removal;  Morenci  Cop- 
per Co.  V.  Freer,  127  Fed.  203,  dismissing  suit  brought  against  attorney 
general  to  restrain  him  from  instituting  suit  to  declare  corporation's 
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charter  forfeited;  Western  Union  Tel.  Co.  v.  Myatt,  98  Fed.  356,  hold- 
ing suit  by  telegraph  company  against  Kansas  court  of  visitation  and 
State  solicitor  to  enjoin  enforcement  of  rates  not  against  State;  State 
V.  Mortensen,  69  Neb.  385,  95  N.  W.  834,  contract  with  board  of  public 
lands  and  buildings  for  leasing  of  convict  labor  is  contract  with  State; 
Salem  Mills  Co.  v.  Lord,  42  Or.  89,  69  Pac.  1035,  looking  behind  nominal 
parties  to  ascertain  real  parties,  jurisdiction  questioned  on  ground  suit 
against  State;  Hickman  v.  Missouri  etc.  Ry.  Co.,  151  Mo.  656,  52  S.  W. 
354,  action  by  railroad  commissioners  against  railroads  charging  ex- 
cessive rates  is  not  removable;  Stanley  v.  Schwalby,  85  Tex.  353,  19 
S.  W.  266,  suit  may  be  brought  against  military  officers,  claiming  to 
hold  by  Federal  authority;  Railroad  Commrs.  v.  Pensacola  etc.  Ry.  Co., 
24  Fla.  461,  12  Am.  St.  Baj^.  224,  2  L.  R.  A.  506,  5  South.  131,  arguendo. 

When  action  against  officers  deemed  against  State.  Note,  44 
L.  R.  A.  (N.  8.)  193,  202,  215,  220,  222. 

Right  of  action  against  public  officers.    Note,  1  E.  R.  0.  827. 

Mere  tender  of  tax  receivable  conponB  is  not  payment,  so  as  to  preclude 
suit  by  State. 

Approved  in  McGahey  v.  Commonwealth,  85  Va,  523,  8  S.  E.  245,  and 
Cooper  V.  Commonwealth,  85  Va.  528,  8  S.  E.  247,  both  following  rule; 
McGahey  v.  Virginia,  135  U.  S.  682,  S4  L.  Ed.  311,  10  Sup.  Ct.  979, 
arguendo. 

Distinguished  in  Ex  parte  Terry,  128  U.  S.  305,  32  L.  Ed.  409,  9  Sup. 
Ct.  79  (reprinted  in  13  Sawy;  463),  refusing  to  discharge  party  com- 
mitted for  contempt  of  Federal  court.  ^ 

One  who  has  sold  tax  receivable  coupons  cannot  enjoin  officers  ftom 
suing  vendee  who  has  tendered  them. 

Approved  in  McCuUough  v.  Virginia,  172  U.  S.  106,  43  L.  Ed.  383,  19 
Sup.  Ct.  135,  owner  of  coupons  may  tender  same  for  taxes. 

When  public  officers  are  subject  to  suit  although  they  assume  to  be 
acting  for  a  State  or  the  United  States.  Note,  108  Am.  St.  Rep. 
881,  832,  887,  888. 

Suit  to  enjoin  enforcement  of  statute  by  State  officer  as  suit 
against  State  within  constitutional  prohibition.  Note,  14  Ann. 
Gas.  792. 

Suit  against  Qfllcen  to  enjoin  suit  by  State  is  snit  against  State. 
Approved  in  Graham  v.  Folsom,  200  U.  S.  255,  50  L.  Ed.  469,  26  Sup. 
Ct.  245,  mandamus  to  compel  county  auditors  and  treasurers  to  levy  tax 
to  pay  judgment  on  township  bonds  is  not  suit  against  the  State ;  State 
v.  Murray,  79  S.  C.  330,  334, 336,  60  S.  E.  933, 935,  and  Murray  v.  Wilson 
Distilling  Co.,  213  U.  S.  170,  58  L.  Ed.  751,  29  Sup.  Ct.  458,  both  re- 
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fusing  to  allow  suit  against  commission  appointed  to  close  up  affairs  of 
State  dispensary  of  South  Carolina;  Minnesota  v.  Hitchcock,  185  U.  S. 
386,  46  L.  Ed.  962,  22  Sup.  Ct.  655,  holding  suit  by  Minnesota  to  enjoin 
Secretary  of  Interior  and  commissioner  of  land  office  from  selling  pub- 
lic lands  against  United  States;  Smith  v.  Reeves,  178  U.  S.  440, 
44  L.  Ed.  1143,  20  Sup.  Ct.  921,  holding  suit  against  treasurer  of  State 
of  California  to  recover  taxes  alleged  illegally  assessed  suit  against 
State;  United  States  v.  Atlantic  Coast  Line  R.  Co.,  206  Fed.  203,  hold- 
ing United  States  may  deduct  damages  for  destroyed  mail  from  amount 
due  on  contract  with  railroad;  St.  Louis  &  S.  F.  R.  Co.  v.  Hadley,  161 
Fed.  423,  holding  suit  to  enjoin  attorney  general  from  enforcing  rail- 
road rates  is  suit  against  State;  Coulter  v.  Weir,  127  Fed.  905,  62 
C.  C.  A.  429,  denying  jurisdiction  of  suit  against  State  auditor  to  re- 
strain collection  of  franchise  tax  due  State;  Morenci  Copper  Co.  v. 
Freer,  127  Fed.  204,  205,  denying  jurisdiction  of  suit  by  corporation 
to  restrain  attorney  general  from  instituting  suit  to  forfeit  corpora- 
tion's charter;  Union  Trust  Co.  v.  Steams,  119  Fed.  791,  792,  793,  794, 
denying  jurisdiction  of  suit  against  attorney  general  of  State  to  enjoin 
institution  of  criminal  prosecutions  in  name  of  State ;  Arbuckle  v. 
Blackburn,  113  Fed.  623,  624,  65  L.  R.  A.  864,  51  C.  C.  A.  122,  denying 
jurisdiction  of  suit  to  enjoin  State  officer  from  instituting  prosecutions 
under  State  statute,  conceded  valid  if  properly  construed;  Farmers' 
Nat.  Bank  v.  Jones,  105  Fed.  464,  denying  jurisdiction  of  suit  against 
State  debt  board  to  compel  board  to  "issue  new  bonds  in  lieu  of 
bonds  lost;  Ransom  v.  City  of  Pierre,  101  Fed.  669,  41  C.  C.  A.  585 
holding  bondholder's  action  against  city  treasurer,  to  compel  payment  of 
bonds,  suit  against  city;  Wilson  v.  Louisiana  Purchase  etc.  Commission, 
133  Iowa,  588,  119  Am.  St.  Rep.  646,  110  N.  W.  1046,  holding  suit 
against  commission  appointed  to  represent  State  at  exposition  is  suit 
against  State;  State  v.  Snelling,  71  Kan.  506,  80  Pac.  968,  where  magis- 
trate has  been  enjoined  from  issuing  process  for  arrest  of  person  ob- 
structing the  street.  Supreme  Court  will  not  by  mandamus  require  issu- 
ance of  warrants  of  arrest;  Chicago  etc.  Ry.  Co.  v.  Commonwealth,  115 
Ky.  285,  72  S.  W.  1121,  under  U.  S.  Comp.  Stats.  1901,  p.  508,  which 
provides  for  removal  of  suit  wholly  between  citizens  of  different  States, 
State  cannot  have  action  removed;  McDowell  v.  Fuller,  169  Mich.  336, 
135  N.  W.  267,  holding  action  brought  against  warden  was  action 
against  State;  State  v.  Chicago  etc.  R.  R.  Co.,  61  Neb.  549,  85  N.  W. 
557,  denying  injunction  by  United  States  Circuit  Court  to  restrain  State 
attorney  general  from  collecting  penalty  under  maximum  freight  law; 
State  V.  Southern  Ry.  Co.,  145  N.  C.  525,  529,  13  L.  R.  A.  (NT.  S.)  966, 
59  S.  E.  580,  582,  holding  Federal  court  cannot  enjoin  prosecution  of 
criminal  prosecution;  Buchanan  y.  State  Treasurer,  68  S.  C.  420,  47 
S.  E.  686,  where  there  is  no  permanent  statute  fixing  salary  of  a  circuit 
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judge  and  no  appropriation  has  been  made^  mandamus  will  not  issue  to 
compel  controller-general  to  issue  warrant  for  salary;  Wilkinson  v. 
State,  42  Utah,  493,  134  Pac.  630,  holding  suit  cannot  be  brought 
against  board  of  land  commissioners  for  break  in  irrigation  canal; 
Cooper  Co.  v.  Scherr,  50  W.  Va.  541,  542,  40  S.  E.  518,  refusing  to  re- 
strain State  auditor  from  collecting  franchise  tax  imx)osed  upon  corpo- 
rations or  from  instituting  suit  to  forfeit  charter;  North  Carolina  v. 
Temple,  134  U.  S.  30,  3»  K  Ed.  852,  10  Sup.  Ct.  511,  suit  to  compel 
State  auditor  to  levy  special  tax  to  pay  bonds;  Louisiana  v.  Steele,  134 
U.  S.  232,  33  L.  Ed.  892,  10  Sup.  Ct.  512,  suit  against  State  auditor,  to 
compel  him  to  raise  a  tax;  Belknap  v.  Schild,  161  U.  S.  22,  40  L.  Ed. 
603,  16  Sup.  Ct.  447,  plaintiff  cannot  secure  injunction  against  Federal 
officer  using  invention,  under  orders  of  'United  States ;  Fitts  v.  McGhee, 
172  U.  S.  525,  526,  43  L.  Ed.  540,  19  Sup.  Ct.  272,  273,  suit  by  railroad 
receivers  against  attorney  general,  to  restrain  enforcement  of  law  re- 
ducing tolls;  Thebo  v.  Choctaw  Tribe,  66  Fed.  376,  13  C.  C.  A.  519, 
denying  jurisdiction  over  suit  against  executive  officers  of  Choctaw 
Nation  for  debt  of  nation ;  Green  v.  Mills,  69  Fed.  863,  30  L.  E.  A.  97, 
16  C.  C.  A.  516  (reversing  67  Fed.  823),  refusing  to  enjoin  county  regis- 
tration officer  from  performing  function  under  unconstitutional  law; 
Smith  v.  Rackliffe,  87  Fed.  966,  31  C.  C.  A.  328,  suit  against  State  treas- 
urer by  citizen  of  another  State,  to  prevent  collection  of  taxes,  is  suit 
against  State;  Manchester  etc.  Ins.  Co.  v.  Herriott,  91  Fed.  714,  Fed- 
eral court  cannot  compel  State  auditor  to  issue  certificates  to  foreign 
insurance  companies;  Columbia  Water-Power  Co.  v.  Columbia  Electric 
etc.  Co.,  43  S.  C.  165,  20  S.  E.  1006,  where  State  is  indispensable  party 
to  suit  for  injunction,  court  has  no  jurisdiction,  if  it  refuses  to  apx)ear; 
Butler  v.  EUerbe,  44  S.  C.  263,  265,  22  S.  E.  430,  431,  refusing  to  enjoin 
State  officers  from  disbursing  funds  pursuant  to  legislative  act;  Bates 
V.  Taylor,  87  Tenn.  330,  3  L.  R.  A.  319,  11  S.  W.  268,  refusing  to  enjoin 
Governor  from  issuing  certificate  of  election  to  Congress;  Miller  v. 
Board  of  Agriculture,  46  W.  Va.  194,  76  Am.  St.  Rep.  811,  32  S.  E.  1008, 
refusing  to  compel  State  officers  to  execute  contract  between  State  and 
individual;  dissenting  opinion  in  Stanley  v.  Schwalby,  147  U.  S.  523, 
37  K  Ed.  265,  13  Sup.  Ct.  424,  majority  holding  State  court's  judgment, 
in  suit  to  recover  property  in  possession  of  Federal  officer,  reviewable; 
dissenting  opinion  in  Ex  parte  Young,  209  U.  S.  186,  195,  197,  14  Ann. 
Oaa.  764,  13  L.  R.  A.  (N.  S.)  932,  52  L.  Ed.  739,  743,  744,  28  Sup.  Ct. 
441,  majority  holding  suit  to  enjoin  attorney  general  from  prosecuting 
railroads  for  violation  of  railroad  rates  law  was  not  suit  against  State. 
Distinguished  in  Ex  parte  Young,  209  U.  S.  151,  152,  160,  167,  14 
Ann.  Gas.  764,  13  L.  R.  A.  (N.  S.)  932,  52  L.  Ed.  725,  726,  729,  732,  28 
Sup.  Ct.  441,  holding  railroad  may  enjoin  attorney  general  from  bring- 
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ing  prosecution  against  it  for  violation  of  railroad  rates  established  by 
State;  Western  R.  of  Alabama  v.  Railroad  Commission,  171  Fed.  703, 
holding  Federal  eonrt  may  enjoin  enforcement  of  statute  establishing 
railroad  rates  claimed  to  be  unconstitutional;  Central  of  Georgia  Ry. 
Co.  v.  Railroad  Commission,  161  Fed.  1000,  holding  suit  against 
attorney  general  to  restrain  enforcement  of  railroad  rates  is  not 
suit  against  State;  Morrill  v.  American  Reserve  Bond  Co.,  151  Fed. 
308,  309,  310,  holding  bondholder  of  trust  company  might  sue  to 
obtain  securities  deposited  with  State  treasurer;  Stephens  v.  Texas 
etc.  Ry.  Co.,  100  Tex.  183,  97  S.  W.  311,  and  Louisville  etc.  R.  Co. 
v.  Bosworth,  209  Fed.  391,  393,  394,  396,  399,  400,  both  holding 
railroad  might  enjoin  State  officers  from  suing  to  collect  delin- 
quent taxes;  Starr  v.  Chicago  etc.  Ry.  Co.,  110  Fed.  7,  restraining 
State  official  from  enforcing  ^'Maximum  Freight  Rate  Law,"  enact- 
ment unconstitutional;  Carolina  Nat.  Bank  v.  State,  60  S.  C.  474,  38 
S.  E.  632,  holding  unauthorized  act  of  penitentiary  superintendent  in- 
dorsing note  and  placing  proceeds  to  State's  credit  not  State's  act; 
Salem  Mills  Co.  v.  Lord,  42  Or.  94,  69  Pac.  1037,  holding  suit  against 
State  officers  to  restrain  use  of  excessive  water  under  contract  between 
State  and  riparian  owners  not  suit  against  State;  Coal  &  Coke  Ry.  Co. 
V.  Conley,  67  W.  Va.  144,  67  S.  E.  620,  holding  suit  to  restrain  enforce- 
ment of  railroad  rates  is  not  suit  against  State;  Pennoyer  v.  McCon- 
naughty,  140  U.  S.  10,  12,  17,  19,  35  L.  Ed.  365,  366,  368,  11  Sup.  Ct. 
701,  702,  704  (affirming  14  Sawy.  597,  598,  43  Fed.  340,  341,  reaffirming, 
on  rehearing,  14  Sawy.  588,  43  Fed.  199),  suit  against  parties  wrongly 
claiming  to  be  State's  agents;  Reagan  v.  Farmers'  Loan  etc.  Co.,  164 
U.  S.  388,  389,  38  L.  Ed.  1020,  14  Sup.  Ct.  1051,  and  Chicago  etc.  Ry. 
Co.  V.  Dey,  35  Fed.  870,  1  L.  R.  A.  747,  suit  by  foreign  railroad  to  en- 
join commissioners  from  promulgating  rates;  Tindal  v.  Wesley,  167 
U.  S.  219,  42  L.  Ed.  142,  17  Sup.  Ct.  776,  suit  by  nonresident  to  recover 
property,  defendant  pleading  possession  as  officer  of  State;  Secor  v. 
Singleton,  35  Fed.  380,  suit  against  county  officers  to  prevent  assess- 
ment of  property  exempt  by  statute;  Tuchman  v.  Welch,  42  Fed.  550, 
suit  to  enjoin  county  attorney  from  instituting  contempt  proceedings 
against  violator  of  Kansas  liquor  law 'injunction ;  Western  Union  Tel. 
Co.  V.  Henderson,  68  Fed.  595,  suit  against  State  auditor  to  restrain 
him  from  certifying  to  county  auditor's  valuations  for  taxation,  is  not 
against  State ;  Metropolitan  Life  Ins.  Co.  v.  McNall,  81  Fed.  893,  suit  to 
enjoin  State  commissioner  from  revoking  foreign  insurance  company's 
license,  is  not  against  State;  Railroad  Commrs.  v.  Pensacola  etc.  Ry. 
Co.,  24  Fla.  467,  12  Am.  St.  Rep.  228,  2  L.  B.  A.  508,  5  South.  134,  suit 
to  enjoin  promulgation  of  rates  by  railroad  commission  is  not  against 
State. 
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State  caxmot  be  sned  for  breach  of  Its  contracts. 
Cited  in  Chicago  etc.  Ry.  Co.  v.  Dey,  35  Fed.  869,  1  L.  E.  A.  747, 

arguendo. 

Maxim  '' Nullum  tempus  occurrit  regi."    Note,  101  Am.  St.  Rep. 
171. 

State's  immunity  from  suit  under  eleventh  amendment,  includes  all 
actions,  whether  in  law  or  equity. 

Approved  in  Lankford  v.  Platte  Iron  Works  Co.,  235  U.  S.  494,  59 
L.  Ed.  328,  35  Sup.  Ct.  173,  holding  suit  against  board  in  charge  of  bank 
depositor's  fund  of  State  of  Oklahoma  is  suit  against  State;  Gunter  v. 
Atlantic  etc.  R.  R.  Co.,  200  U.  S.  291,  50  L.  Ed.  487,  26  Sup.  Ct.  252, 
ancillary  relief  in  Federal  Circuit  Court  by  way  of  injunction  in  aid  of 
decree"  in  suit  over  validity  of  State  taxation  in  which  jurisdiction  over 
State  and  its  officers  has  been  acquired  by  voluntary  appearance,  is  not 
in  violation  of  eleventh  amendment;  Smith  v.  Reeves,  178  U;  S.  447,  44 
L.  Ed.  1146,  20  Sup.  Ct.  923,  denying  jurisdiction  of  suit  by  Federal 
corporation  against  treasurer  of  State;  Plain  v.  Home,  196  Fed.  583, 
holding  suit  to  restrain  collection  of  assessment  for  irrigation  project 
was  suit  against  United  States;  Central  of  Georgia  Ry.  Co.  v.  McLen- 
don,  157  Fed.  963,  holding  suit  to  restrain  Governor  suing  on  behalf  of 
State  is  suit  against  State;  Western  Union  Tel.  Co.  v.  Andrews,  154 
Fed.  98,  holding  suit  to  restrain  prosecuting  attorney  from  forfeiting 
franchise  of  foreign  corporation  for  failure  to  file  articles  was  suit 
against  State;  Smith  v.  Alexander,  146  Fed.  108,  in  suit  in  Federal 
court  against  board  of  State  commissioners,  where  purpose  is  to  secure 
enforcement  of  contract  between  complainant  and  State  and  where  in- 
terpretation of  contract  is  involved,  preliminary  injunction  will  not  be 
granted;  Coulter  v.  Weir,  127  Fed.  904,  62  C.  C.  A.  429,  holding  suit 
against  auditor  to  restrain  collection  of  franchise  tax  due  State  not 
maintainable;  Alabama  Girls'  etc.  School  v.  Reynolds,  143  Ala.  584,  42 
South.  116,  under  acts  establishing  Alabama  Girls'  Industrial  School, 
action  against  it  is  action  against  the  State;  Love  v.  Filtsch,  33  Okl. 
133>  135,  124  Pac.  31,  32,  holding  suit  cannot  be  brought  against  State 
to  compel  auditing  of  claim  growing  out  of  rent;  dissenting  opinion  in 
South  Dakota  v.  North  Carolina,  192  U.  S.  331,  342,  343,  349,  48  L.  Ed. 
466,  471,.  474,  24  Sup,  Ct.  281,  286,  289,  majority  sustaining  jurisdiction, 
suit  by  South  Dakota  against  North  Carolina,  decreeing  amount  due 
upon  bonds  of  latter  State  owned  by  former  and  foreclosing  stock  held 
as  security;  Christian  v.  Atlantic  etc.  Ry.  Co.,  133  U.  S.  243,  S3  L.  Ed. 
593,  10  Sup.  Ct.  263,  bill  must  be  dismissed  where  State  is  indispensable 
party;  Hans  v.  Louisiana,  134  U.  S.  10,  S3  L.  Ed.  845,  10  Sup.  Ct.  505, 
nonconsenting  State  cannot  be  sued  in  Federal  court  upon  suggestion 
that  case  involves  Federal  question;  Harkrader  v.  Wadley,  172  U.  S. 
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169,  43  L.  Ed.  406,  19  Sup.  Ct.  127,  Federal  court  cannot  enjoin  criminal 
proceedings  in  State  court;  Ferguson  v.  Ross,  38  Fed.  163,  8  L.  B.  A. 
324,  action  by  shore  inspector,  to  recover  penalty,  cannot  be  removed; 
Smith  V.  Rackliffe,  87  Fed.  968,  31  C.  C.  A.  328,  purpose  of  eleventh 
amendment  was  to  prevent  subjection  of  States  to  suits  by  individuals; 
Mills  Pub.  Co.  V.  Larrabee,  78  Iowa,  100,  42  N.  W.  694,  executive  coun- 
cil cannot  be  compelled  to  contract  with  lowest  bidder  for  publishing 
court  reports;  Taylor  v.  Hall,  71  Tex.  213,  9  S.  W.  149,  refusing  man- 
damus to  compel  State  land  ofiOicer  to  issue  patent  to  petitioner 
for  building  capitol ;  Western  Union  Tel.  Co.  v.  Henderson,  68  Fed.  697, 
generally;  Chicago  etc.  Ry.  Co.  v.  Dey,  36  Fed.  871,  1  L.  R.  A.  748, 
Metropolitan  Life  Ins.  Co.  v.  McNall,  81  Fed.  892,  and  Dexter  v.  Say- 
ward,  84  Fed.  301,  arguendo. 

Distinguished  in  Hopkins  v.  Clemson  Agricultural  College,  221  U.  S. 
642,  35  L.  R.  A.  (N.  S.)  243,  55  L.  Ed.  894,  31  Sup.  Ct.  664,  holding 
agricultural  college  receiving  aid  from  State  is  not  entitled  to  State  im- 
munity from  suit;  Southern  Express  Co.  v.  Ensley,  116  Fed.  760,  re- 
straining enforcement  of  invalid  ordinance  imposing  unlawful  license 
fee  and  prescribing  penalty  for  nonpayment  thereof;  McConnell  v. 
Arkansas  Brick  Mfg.  Co.,  70  Ark.  684,  686,  686,  69  S.  W.  664,  666,  sus- 
taining suit  to  enjoin  penitentiary  superintendent  and  commissioners 
from  rescinding  contract  for  hire  of  State  convicts;  United  States  v. 
Beebe,  127  U.  S.  344,  32  L.  Ed.  124,  8  Sup.  Ct.  1087,  equity  may  admin- 
ister relief  where  United  States  is  merely  formal  party ;  Lincoln  County 
V.  Luning,  133  U.  S.  630,  83  L.  Ed.  767, 10  Sup.  Ct.  363,  eleventh  amend- 
ment does  not  protect  counties  from  suit  in  Federal  courts;  Abeel  v. 
Culberson,  66  Fed.  333,  State  suing  individual  accepts  conditions 
of  ordinary  suitor. 

Specific  performance  of  contracts  calling  for  services  of  a  personal 
nature.    Note,  140  Am.  St.  Rep.  61. 

Liability  of  State  or  its  ofi&cers  to  suit  for  specific  performance  of 
contract.    Note,  5  Ann.  Oas.  296. 

Right  to  mandamus  against  a  public  officer.    Note,  16  E.  R.  0.  787. 

Injunction  salt  against  State,  to  compel  performance  of  contract,  la 
within  eleventh  amendment. 

Approved  in  McGahey  v.  Virginia,  136  U.  S.683,  84  L.  Ed.  812,  10 
Sup.  Ct.  980,  Virginia  act  of  1871  constitutes  contract  between  State 
and  bondholder,  but  State  cannot  be  sued;  Railroad  Commrs.  v.  Pensa- 
cola  etc.  Ry.  Co.,  24  Fla.  462,  12  Am.  St.  Rep.  225,  2  L.  R.  A.  506,  507, 
6  South.  132,  State  cannot  be  compelled  to  perform  her  contract  by 
suit  against  her  officers. 
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Remedy  eslBtiag  wben  contract  is  made  is  part  of  obligation. 
Approved  in  dissenting  opinion  in  Sonth  Dakota  v.  North  Carolina, 
192  U.  S.  342,  48  L.  Ed.  471,  24  Sup.  Ct.  286,  court  decreeing  in  suit 
against  State  for  nonpayment  of  bonds  amount  due,  foreclosure  of  ser 
curity  for  payment  thereof. 

Binding  force  of  State's  contract  arises  only  trom  State's  bonor  and 
good  faith. 

Approved  in  Farmers'  Nat  Bank  v.  Jones,  105  Fed.  462,  refusing 
jurisdiction  of  suit  against  State  debt  board,  to  compel  them  to  do  acts, 
, imposing  contractual  liability  upon  State;  McGahey  v.  Virginia,  135 
U.  S.  681,  84  L.  Ed.  311,  10  Sup.  Ct.  979,  State  cannot  be  sued  directly 
or  indirectly  on  its  contract;  dissenting  opinion  in  South  Dakota  v. 
North  Carolina,  192  U.  S.  342,  343,  48  L.  Ed.  471,  24  Sup.  Ct.  286, 
majority  decreeing  in  suit  against  State  for  nonpayment  of  bonds 
amount  due,  foreclosing  and  selling  stock  held  as  security. 

State  does  not  violate  contract  by  withdrawing  submission  to  suit. 

Approved  in  Hans  v.  Louisiana,  134  U.  S.  18,  33  L.  Ed.  848,  10  Sup. 
Ct.  608,  and  Ball  v.  HalseU,  161  U.  S.  83,  40  L.  Ed.  625,  16  Sup. 
Ct.  557,  sovereign  may  prescribe  terms  and  conditions  under  which  it 
may  be  sued,  and  withdraw  same;  Thomson  v.  Baker,  90  Tex.  168,  38 
S.  W.  22,  upholding  act  repealing  all  laws  granting  land  or  certificates' 
to  railroads. 

Distinguished  in  In  re  Comingore,  96  Fed.  563,  mandamus  will  not 
lie  to  compel  collector  of  internal  revenue  to  certify  copies  of  reports  in 
'his  office. 

^       State  offlcers  guilty  of  personal  trespass  and  wrong  may  be  sned  to 
arrest  official  action. 

Approved  in  Pitcock  v.  State,  91  Ark.  535,  536,  648,  134  Am.  St.  Rep. 
88,  121  S.  W.  745,  751,  holding  suit  against  officer  to  prevent  trespass 
is  not  suit  against  State;  State  ex  rel.  Robert  Mitchell  Furniture  Co.  v. 
Toole,  26  Mont.  28,  91  Am.  St.  Rep.  388,  66  Pac.  498,  compelling  State 
furnishing  board,  regularly  accepting  bid,  to  sign  formal  contract; 
Litchfield  v.  Bond,  186  N.  Y.  84,  78  N.  E.  726,  holding  State  engineer 
surveying  county  line  may  be  restrained  from  trespassing;  In  re  Tyler, 
149  U.  S.  191,  37  K  Ed.  698,  13  Sup.  Ct.  793,  State  officer  may  be  re- 
strained from  executing  unconstitutional  statute  of  State;  Belknap  v. 
Schild,  161  U.  S.  19,  40  L.  Ed.  602,  16  Sup.  Ct.  446,  officers  of  United 
States,  acting  thereunder,  %re  personally  liable  for  infringement ;  Yale 
College  V.  Sanger,  62  Fed.  183,  State  treasurer  may  be  enjoined  from 
threatened  diversion  of  funds  under  unconstitutional  law;  Mills  v. 
Green,  67  Fed.  824,  enjoining  county  registrar  from  proceeding  under 
unconstitutional  law;  Mutual  Life  Ins.  Co.  v.  Boyle,  82  Fed.  710,  Fed- 
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eral  court  may  mandamus  State  officer  to  perform  purely  ministerial 
act,  e.  g,,  issue  insurance  certificate;  Millikan  v.  Lafayette,  118  Ind. 
328,  20  N.  E.  850,  city  is  bound  by  decree  to  which  its  treasurer  was 
party;  Scottish  etc.  Ins.  Co.  v.  Herriott,  109  Iowa,  610,  80  N.  W.  666, 
suit  by  foreign  insurance  company  to  compel  State  treasurer  to  return 
taxes  illegally  collected  is  not  against  State;  Stanley  v.  Schwalby,  85 
Tex.  356,  19  S.  W.  267,  writ  of  possession  may  be  issued  against  in- 
dividuals claiming  possession  as  government  officers;  Railroad  Commrs. 
V.  Pensacola  etc.  Ry.  Co.,  24  Fla.  470,  12  Am.  St.  Rep.  230,  2  L.  B.  A. 
509,  5  South.  135,  arguendo. 

Power  of  equity  to  enjoin  criminal  prosecution.    Note,  1  Ann.  Gas. 
121. 

Miscellaneous.  Cited  in  United  States  v.  Fletcher,  231  Fed.  329,  dis- 
cussing right  of  United  States  to  sue  to  cancel  patent;  Adams  v. 
Murphy,  165  Fed.  310,  311,  91  C.  C.  A.  272,  holding  attorney  employed 
by  Creek  Nation  was  not  an  officer  of  nation,  but  only  an  employee; 
Tuchman  v.  Welch,  42  Fed.  552,  to  dissenting  opinion ;  Shugart  v.  Miles, 
125  Ind.  453,  25  N.  E.  554,  erroneously. 

123  U.  S.  516-518,  31  L.  Ed.  233,  8  Sup.  Ct.  253,  SPBAUL  ▼.  LOUISIANA. 
Supersedeas  operates  only  on  judgment  or  decree  under  review. 
Approved  in  Knox  County  v.  Harshman,  132  U.  S.  17,  33  L.  Ed.  251, 
10  Sup.  Ct.  9,  appeal  from  decree  granting,  refusing  or  dissolving  in- 
junction does  not  disturb  its  effect. 

Supersedeas  does  not  bar  anotber  suit  involving  same  questions  of  law, 
founded  on  same  general  facts.  ^ 

Distinguished  in  State  v.  Phillips,  32  Fla.  406,  13  South.  921,  pending 
appeal  from  order  overruling  demurrer,  application  for  alimony  cannot 
be  maintained. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal 
Supreme  Court  for  review.    Note,  66  L.  B.  A.  868. 

123  U.  S.  518,  31  li.  Ed.  235,  8  8np.  Ct.  253,  KOTTCHE  ▼.  LOUISIANA. 
Not  cited. 

123  U.  S.  518,  31  Ii.  Ed.  235,  8  Sup.  Ct.  253,  SPBAUL  V.  LOUISIANA. 

Not  cited.  • 

123  U.  S.  518,  31  L.  Ed.  235,  8  Sup.  Ct  253,  HUG  ▼.  LOUISIANA. 

Not  cited. 
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123  U.  S.  619-521,  31  L.  Bd.  260,  8  Sup.  Ct.  254,  BENITE8  ▼.  HAMPTON. 

Writ  dismissed,  there  being  no  assignment  of  errors,  record  page  refer- 
ences, quotations  or  parties'  names. 

Approved  in  Marshall  v.  Burtis,  172  U.  S.  634,  43  L.  Ed.  579,  19  Sup. 
Ct.  291,  in  absence  of  findings  or  statement,  Supreme  Court  assumes 
judgment,  justified  by  evidence,  and  affirms;  Sterling  v.  Parsons,  9  Utah, 
84,  33  Pac.  246,  motion  for  new  trial  must  be  denied  where  statement 
does  not  contain  specification  of  errors. 

123  U.  8.  521-524,  31  L.  Ed.  262,  8  Sup.  Ct.  244,  LE  8A8SIEB  ▼.  KENNEDY. 

Suit  by  transfer,  in  blank,  of  national  bank  stock,  against  transferee, 
for  failure  to  flU  blanks,  Involves  no  Federal  question. 

Approved  in  Leyson  v.  Davis,  17  Mont.  292,  31  L.  R.  A.  463,  42  Pac. 
796,  whether  transfer  of  national  bank  shares  was  a  g^ft  presents  no 
Federal  question. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  536. 

123  U.  S.  524-527,  31  Ii.  Ed.  268,  8  Sup.  Ct.  246,  NEW  YORK  ETC.  B.  B. 
OO.  V.  MADISON. 

Erroneous  admission  of  testimony  is  cured  by  instruction  to  jury  to  dis- 
regard it. 

Approved  in  Texas  &  Pac.  Ry.  Co.  v.  Volk,  151  U.  S.  77,  38  L.  Ed.  80, 
14  Sup.  Ct.  240,  exceptions  to  rulings  upon  exemplary  damages  become 
immaterial  if  court  withdraws  claim  therefor  from  jury;  Oates  v.  United 
States,  233  Fed.  204,  holding  admission  of  incompetent  evidence  does 
not  necessitate  new  trial  in  contempt  case ;  District  of  Columbia  v.  Wil- 
cox, 4  App.  D.  C.  122,  approving  principle. 

Bill  of  exceptions  must  show  that  facts  make  questions  arising  from 
Instructions  materiaL 

Approved  in  Fellman  v.  Royal  Ins.  Co.,  185  Fed.  690, 107  C.  C.  A.  637, 
holding  appellate  court  cannot  review  on  writ  of  error  where  no  findings 
of  facts  made;  United  States  v.  Wingate,  44  Fed.  131,  error  cannot  be 
predicated  on  refusal  to  grant  instruction,  where  evidence  is  not  shown; 
Hudmon  v.  Cuyas,  57  Fed.  359,  6  C.  C.  A.  381,  judgment  will  not  be  re- 
versed because  of  erroneous,  but  immaterial  charge. 

Admissibility  of  evidence  in  action  by  servant  against  master  of 
changes  or  repairs  made  in  machinery  or  appliances  after  acci- 
dent.   Note,  11  Ann.  Gas.  502. 

123  U.  S.  527-540,  31  L.  Ed.  194,  8  Sup.  Ot.  203,  STBYKEB  ▼.  QOODNOW. 

Whether  lands  are  taxable  within  year  after  title  passes  from  govern- 
ment is  not  Federal  question. 
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Approved  in  Litchfield  v.  Goodnow,  123  U.  S.  560,  SI  L.  Ed.  201,  8 
Sup.  Ct.  210,  reaffirming  role;  Des  Moines  Nav.  etc.  Co.  v.  Iowa  Home- 
stead Co.,  123  U.  S.  553,  81  L.  Ed.  203,  8  Sup.  Ct.  217,  incidentally,  fur- 
ther litigation,  same  parties ;  Wells  v.  Western  Union  Tel.  Co.,  144 . 
Iowa,  612, 138  Am.  St.  Rep.  317,  24  L.  R.  A.  (N.  S.)  1045, 123  N.  W.  374, 
holding  assignment  of  claim  against  telegraph  company  was  made  for 
good  consideration  and  not  for  purx)oses  of  defeating  removal;  Bryant 
V.  Nelson-Frey  Co.,  94  Minn.  308,  102  N.  W.  860,  voluntary  payment 
for  number  of  years  of  taxes  of  vacant  lot  of  another  under  belief  that 
he  had  tax  title  to  the  land  creates  no  obligation  of  owner  to  repay. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  543. 

Questions  considered  by  Federal  Supreme  Court  in  reviewing  judg- 
ments of  State  courts.    Note,  63  L.  R.  A.  575. 

Judgment  will  not  operate  as  estoppel  In  later  case,  on  slmUax  facts, 
unless  between  same  parties. 

Approved  in  Chapman  v.  Goodnow,  123  U.  S.  546,  31  L.  Ed.  237,  8 
Sup.  Ct.  214,  following  rule;  Old  Dominion  Copper  Mining  etc.  Co.  v. 
Bigelow,  203  Mass.  216,  40  L.  R.  A.  (N.  S.)  314,  89  N.  E.  218,  and  Bige- 
low  V.  Old  Dominion  Copper  Mining  etc.  Co.,  225  U.  S.  126,  Ann.  Oas. 
1913E,  875,  56  K  Ed.  1021,  32  Sup.  Ct.  641,  both  holding  judgment  of 
dismissal  of  New  York  court  in  suit  against  one  joint  tort-feasor,  is  not 
bar  to  suit  against  other  in  Massachusetts;  American  Fine  Art  Co.  v. 
Simon,  140  Fed.  536,  72  C.  C.  A.  45,  written  contract  requiring  plaintiff 
to  submit  designs  for  advertising,  in  consideration  of  which  defendant 
agreed  to  give  order  for  same  if  designs  approved,  may  be  changed  by 
oral  agreement  that  defendant  should  sign  designs  so  that  plaintiff 
might  obtain  patent  but  that  such  signing  would  not  be  an  order. 

Judgment's  operation  as  estoppel  is  confined  to  title  of  parties  to  suit 
and  to  particular  cause. 

Approved  in  Mankato  v.  Barber  Asphalt  Paving  Co.,  142  Fed.  339,  73 
C.  C.  A.  439,  where  contractor  with  city  was  not  a  party  to  suit  brought 
against  city  to  have  contract  declared  void,  it  is  not  bound  by  judgment 
because  it  assisted  city  in  its  defense. 

Judgment — Conclusiveness  as  against  one  who  voluntarily  conducted 
defense.    Note,  37  L.  R.  A.  (N.  S.)  962. 

Construction  of  statute  recognizing  foreign  statutes  of  limitations. 
Note,  14  Ann.  Oas.  45. 

Miscellaneous.  Cited  in  Chapman  v.  Goodnow,  123  U.  S.  542,  31 
L.  Ed.  236,  8  Sup.  Ct.  212,  Litchfield  v.  Goodnow,  123  U.  S.  549,  31  L.  Ed. 
201,  8  Sup.  Ct.  210,  and  Plumb  v.  Goodnow,  123  U.  S.  560,  31  L.  Ed.  269, 
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8  Sup.  Ct.  216,  all  referring  to  principal  case  for  statement  of  facts; 
Coffin  V.  United  States,  162  U.  S.  677,  40  L.  Ed.  1114,  16  Sup.  Ct.  949, 
erroneously  to  second  syllabus  point  in  preceding  case. 

123  U.  8.  640-649,  31  L.  Ed.  285,  8  8ap.  Ot  211,  OHAFBIAN  ▼.  GOODNOW. 

Question  as  to  liability  of  owner  to  assignee  of  nonowner  paying  taxes 
is  not  Federal. 

Cited  in  Des  Moines  Nav.  etc.  Co.  v.  Iowa  Homestead  Co.,  123  U.  S. 
553,  31  L.  Ed-  ?03,  8  Sup.  Ct.  218,  incidentally,  further  proceedings  of 
same  nature. 

Supreme  Court's  Jurisdiction  1b  unaffected  by  fact  that  State  court 
denied  Federal  right  without  direct  reference  to  It 

Approved  in  Rogers  v.  Alabama,  192  U.  S.  231,  48  L.  Ed.  419,  24  Sup. 
Ct.  258,  reversing,  where  judgment  struck  motion  to  quash  indictment, 
on  ground  that  black  men  excluded  from  panel  of  grand  jury  from  files ; 
dissenting  opinion  in  O'Neil  v.  Vermont,  144  U.  S.  358,  36  L.  Ed-  465, 
12  Sup.  Ct.  706,  majority  holding  State  decision  based  on  grounds  ex- 
cluding Federal  question. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court 
to  obtain  review  in  Federal  Supreme  Court.    Note,  63  L.  B.  A.  42. 

Supreme  Court  has  no  jurisdiction  where  consideration  of  Federal  iiue»- 
tlon  was  unnecessary. 

Approved  in  Wood  v.  Chesborough,  228  U.  S.  678,  57  L.  Ed.  1021,  33 
Sup.  Ct.  706,  holding  no  Federal  question  arose  where  State  court  re- 
fused to  disturb  title  to  land  on  account  of  res  adjudicata,  and  that  stat- 
ute of  limitations  prevented  disturbing  that  decree;  Smithsonian  Insti- 
tution V.  St.  John,  214  U.  S.  28,  63  L.  Ed.  897,  29  Sup.  Ct.  601,  denying 
writ  of  error  where  State  court  decreed  no  Federal  question  involved; 
Yr.zoo  &  M.  V.  R.  R.  Co.  v.  Adams,  180  U.  S.  15,  45  L.  Ed.  404,  21  Sup. 
Ct.  245,  holding  under  second  clause  of  Rev.  Stats.,  §  709,  sufficient  if 
validity  of  State  statute  or  authority  necessarily  involved  in  case; 
Brooks  V.  Missouri,  124  U.  S.  400,  31  L.  Ed.  468,  8  Sup.  Ct.  446,  deny- 
ing jurisdiction  disposed  of  question  without  direct  decision;  Wells  v. 
Goodnow,  150  U.  S.  84,  37  L.  Ed.  1007,  14  Sup.  Ct.  22,  dismissing  error 
under  authority  of  principal  case. 

123  T7.  8.  649-552,  31  L.  Ed.  199,  8  8up.  Ct.  210,  LITOHFIELD  T.  aOOI>- 
.  NOW. 

Judgment  does  not  estop  one  not  party,  although  he  paid  part  of  expenses 
of  suit. 

Approved  in  Bigelow  v.  Old  Dominion  Copper  Mining  etc.  Co.,  225 
U.  S.  129,  131,  Ann.  Oas.  1913E,  875,  56  L.  Ed.  1022,  1023,  32  Sup.  Ct. 
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641,  holding  decree  of  dismissal  of  New  York  court  in  suit  against  one 
tort-feasor  is  no  bar  to  suit  against  other  in  Massachusetts;  Rumford 
Chemical  Works  v.  Hygienic  Chemical  Co.,  216  U.  S.  160,  54  L.  Ed.  139, 
30  Sup.  Ct.  45,  holding  corporation  sharing  expenses  in  infringement 
suit  does  not  make  it  privy,  so  as  to  admit  testimony  g^ven  in  said  case, 
as  evidence  against  it  in  subsequent  suit;  Stromberg  Motor  Device  Co. 
V.  Zenith  Carburetor  Co.,  220  Fed.  157,  holding  manufacturer  of 
infringed  article  not  bound  by  suit  against  another  infringer;  State 
Bank  v.  Idaho-Oregon  Light  etc.  Co.,  219  Fed.  598,  holding  where  rail- 
road built  line  for  power  company  under  contract  for  payment,  failure 
to  assert  its  right  on  insolvency  of  company  would  bar  its  right  to  re- 
take rails;  Merchants'  Coal  Co.  v.  Fairmont  Coal  Co.,  160  Fed.  778,  88 
C.  C.  A.  23,  holding  suit  by  mining  company  to  mandamus  railroad  to 
distribute  cars  is  not  bar  to  separate  suit  by  another  company;  Mankato 
V.  Barber  Asphalt  Paving  Co.,  142  Fed.  339,  73  C.  C.  A.  439,  city  con- 
tractor not  party  to  suit  brought  against  city  to  have  contract  declared 
void  is  not  bound  by  judgment  because  he  had  knowledge  of  suit  and 
paid  attorney  selected  by  city;  Jefferson  Electric  Light  etc.  Co.  v.  West- 
inghousfe  Electric  etc.  Co.,  139  Fed.  386,  71  C.  C.  A.  481,  in  order  that 
decree  adjudging  invalidity  of  patent  shall  be  res  judicata  as  between 
complainant  and  one  not  a  party  but  who  has  conducted  defense,  he 
must  have  done  so  openly ;  Australian  Knitting  Co.  v.  Qormly,  138  Fed. 
105,  where  manufacturer  of  alleged  infringing  article  voluntarily  assists 
his  purchaser  in  defending  an  infringement  suit,  but  is  not  a  party  to 
the  record,  he  is  not  concluded  as  to  validity  of  the  patent;  Westing- 
house  Electric  &  Mfg.  Co.  v.  Jefferson  etc.  Power  Co.,  135  Fed.  367, 
defendant  cannot  plead  in  bar  to  suit  for  infringement  prior  judgment 
to  which  it  was  not  nominally  a  party,  on  ground  that  it  defended  action 
where  it  persistently  refused  to  admit  its  connection  with  the  action; 
Peoj^le  V.  Amos,  246  111.  303,  138  Am.  St.  Bep.  239,  92  N.  E.  859,  holding 
where  disbarment  proceedings  were  based  on  decree  in  equity  against 
respondent,  relator  not  having  been  represented  in  such  suit  was  not 
entitled  to  benefit  of  decree  as  res  adjudicata;  Old  Dominion  Copper 
Mining  etc.  Co.  v.  Bigelow,  203  Mass.  217,  218,  40  L.  R.  A.  (N.  S.)  314, 
89  N.  E.  218,  219,  hofding  judgment  of  dismissal  of  New  York  court  in 
suit  against  one  tort-feasor  is  not  bar  to  suit  against  other  in  Massachu- 
setts ;  Cockins  v.  Bank  of  Alma,  84  Neb.  628,  133  Am.  St.  Rep.  642,  122 
N.  W.  18,  refusing  to  consider  person  bound  by  judgment  because  h© 
employed  counsel  to  assisj;  in  defense  of  action ;  In  re  Board  of  Educa- 
tion, 35  Okl.  740,  130  Pac.  954,  holding  owner  of  judgments  against 
board  of  education  is  not  bound  by  suit  by  board  against  treasurer; 
Three  States  Lumber  Co.  v.  Blanks,  118  Tenn.  643,  102  S.  W.  83,  hold- 
ing judgment  in  favor  of  marshal  in  action  for  wrongful  conversion  is 
not  bar  to  action  against  party  causing  wrongful  conversion;  Bailey  v. 
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Sundberg,  49  Fed.  586;  1  0.  C.  A.  387,  decree  dismissing  libel,  notice  not 
being  given  under  admiralty  rules,  binds  libelant  only ;  Des  Moines  Nav. 
etc.  Co.  V.  Iowa  Homestead  Co.,  123  U.  S.  553,  554,  31  L.  Ed.  203,  204, 
8  Sup.  Ct.  218,  incidentally,  further  proceedings,  same  parties. 
'  Distinguished  in  Plumb  v.  Goodnow,  123  U.  S.  560,  561,  31  L.  Ed.  269, 
8  Sup.  Ct.  216,  decree  binding  party  in  whose  name  land  stands  binds 
equitable  owner  allowing  other  to  appear;  Hauke  v.  Cooper,  108  Fed. 
925,  48  C.  C.  A.  144,  holding  decree,  involving  title  to  land,  conclusive 
upon  grantee  of  person  promoting  and  controlling  action  although  not 
nominal  party. 

Judgment — Conclusiveness   as    against   one   who   voluntarily   con- 
ducted defense.    Note,  37  L.  E.  A.  (N.  S.)  961. 

Estoppel  by  judgment  as  applicable  to  person  assisting  prosecution 
or  defense  of  action.    Note,  Ann.  Gas.  1916E,  155,  156. 

Parties  Include  those  directly  interested,  having  right  to  defend,  con- 
trol proceedings  and  appeal. 

Approved  in  Victor  Talking  Mach.  Co.  v.  American  Graphophone  Co., 
189  Fed.  374,  holding  majority  stockholder  not  bound  individually  by 
decree  against  corporation;  Moredock  v.  Moredock,  179  Fed.  172,  hold- 
ing where  will  created  trust  in  favor  of  son  and  ''his  family,"  suit  byr 
son  against  trustee  for  accounting  was  not  bar  to  suit  by  ''family"; 
Australian  Knitting  Co.  v.  Gormly,  138  Fed.  97,  manufacturer  of 
alleged  infringing  article  who  voluntarily  assists  purchaser  from  him 
in  defending  infringement  suit,  but  is  not  party  to  record,  is  not  party 
to  suit  so  as  to  be  bound  by  judgment;  Williams  v.  Barclay,  165  N.  Y. 
58,  58  N.  E.  768,  holding  counsel,  employed  by  attorneys  of  record, 
bound  by  decision  finding  attorneys  of  record  negligent  and  not  entitled 

I  to  fee ;  State  v.  King,  64  W.  Va.  560,  63  S.  E.  474,  holding  persons  made 

parties  after  partial  reversal  of  decree  by  appellate  court  are  not  bound 
by  part  of  decree  affirmed ;  Johnson  v.  Richmond  Beach  Imp.  Co.,  63  Fed. 
495,  decree  of  foreclosure  against  husband  binds  wife ;  Wilgus  v.  Germain, 
72  Fed.  775,  19  C.  C.  A.  188,  decree  against  corporation  for  infringe- 
ment does  not  estop  stockholders  subsequently  sued  personally ;  Sheffield 
etc.  Ry.  Co.  v.  Newman,  77  Fed.  794,  23  C.  C.  A.  459,  holder  of  eertifi- 

I  cates,  secured  concurrently  with  those  in  suit  by  common  lien,  is  neces- 

sary party  to  such  suit. 

AU  privies,  in  eetate,  in  blood,  or  in  law,  are  estopped  by  Judgment 
binding  him  with  whom  in  privity. 

Approved  in  Hurd  v.  Seim,  189  Fed.  600,  holding  purchasers  from 
defendant  in  suit  for  infringement  are  not  in  privity  with  him ;  Summet 
V.  City  Realty  etc.  Co.,  -208  Mo.  511,  106  S.  W.  616,  holding  where  one 
borrows  money  from  insurance  company,  privies  of  borrower  are  estopped 
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to  deny  power  of  company  to  loan  same;  Carthage  v.  Weesner,  116  Mp. 
App.  122,  92  S.  W.  179;  holders  of  special  tax  bills  who  assigned  them 
to  bank  as  security,  and  then  obtained  them  by  reassignment  after  judg- 
ment against  bank  canceling  bills,  are  bound  by  judgment;  Ldchty  v. 
Lewis,  63  Fed.  536,  judgment  against  husband,  in  suit  to  determine 
adverse  claims  to  land,  bars  action  by  husband  and  wife  against  former 
plaintiff;  dissenting  opinion  in. State  v.  Mayor  etc.  of  City  of  Neosho, 
203  Mo.  99, 101  S.  W.  115,  majority  holding  city  purchasing  waterworks 
for  sum  in  cash  and  agreeing  to  pay  additional  sum  in  semi-annual 
installments  did  not  create  debt  against  itself. 

Estoppels,  to  be  good,  most  be  mutual. 
Approved  in  Lanning  v.  Osborne,  76  Fed.  339,  following  rule;  West- 
inghouse  Elec.  etc.  Co.  v.  Jefferson  Elec.  etc.  Co.,  128  Fed.  752,  denying 
former  judgment  a  bar,  defense  not  open  or  known  to  adverse  party. 

Eight  of  person  paying  tax  to  be  subrogated  to  tax  lien.    Note,  17 
Ann.  Oaa.  1134. 

123  T7.  8.  552-559,  31  Ii.  Ed.  202,  8  Snp.  Ot.  217,  DE8  MOINES  KAV.  ETC. 
CO.  y.  IOWA  HOMESTEAD  CO. 

State  courts  ignorixig  Federal  question,  necessarily  involyed,  is  equiya* 
lent  to  adverse  decision. 

Approved  in  Smithsonian  Institution  v.  St.  John,  214  U.  S.  28,  58 
L.  Ed.  897,  29  Sup.  Ct.  601,  holding  decision  of  State  court  decreeing 
that  statute  of  sister  State  was  not  repugnant  to  Constitution  does  not 
raise  Federal  question;  Deposit  Bank  of  Frankfort  v.  Frankfort,  191 
U.  S.  519,  48  L.  Ed.  283,  24  Sup.  Ct.  154,  holding  State  court  denies 
right  secured  by  Federal  court  judgment,  refusing  effect  to  said 
judgment. 

Distinguished  in  Oxley  Stave  Co.  v.  Butler  County,  166  U.  S.  659,  41 
L.  Ed.  1153,  17  Sup.  Ct.  713,  final  State  judgment  denying  Federal  right 
is  not  reviewable,  unless  same  was  set  up;  Illinois  Cent.  R.  Co.  v.  Shee- 
gog,  177  Fed.  759,  holding  where  Supreme  Court  has  upheld  action  of 
State  court  refusing  to  stay  proceeding  on  removal,  adverse  decision  of 
Federal  cannot  act  to  stay  judgment  of  State  court. 

Judgments,  although  erroneous,  if  records  do  not  show  jurisdiction,  are 
binding  until  reversed  or  set  aside. 

Approved  in  United  States  v.  Morse,  218  U.  S.  508,  21  Ann.  Gas.  782, 
54  L.  Ed.  1129,  31  Sup.  Ct.  37,  holding  decree  of  court  of  District  of 
Columbia  ordering  sale  of  infant's  property  was  not  open  to  collateral 
attack  where  court  had  jurisdiction  of  res;  Chesapeake  etc.  Ry.  Co.  v. 
McCabe,  213  U.  S.  220,  53  L.  Ed.  771,  29  Sup.  Ct.  430,  holding  judgment 
of  Federal  court  dismissing  suit  after  refusing  to  remand  is  binding  on 
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State  court;  Riverdale  Cotton  Mills  v.  Alabama  etc.  Mfg.  Co.,  198  U.  S. 
197,  49  L.  Ed.  1016,  25  Sup.  Ct.  629,  where  Federal  court  has  decreed 
foreclosure  in  suit  where  diverse  citizenship  was  alleged,  attack  on  title 
of  purchaser  will  be  restrained  where  attacking  party  alleges  that  by 
reason  of  own  untruthful  admission  of  citizenship,  Federal  court 
assumed  jurisdiction;  United  States  v.  Ness,  230  Fed.  953,  holding  cer- 
tificate from  Department  of  Commerce  and  Labor  is  not  necessary  to 
support  issuance  of  citizenship  papers ;  Loeser  v.  Savings  Deposit  Bank 
etc.  Co.,  163  Fed.  214,  89  C.  C.  A.  642,  holding  appeal  will  lie  to  Circuit 
Court  of  appeals  to  review  decree  of  bankruptcy  court  determining 
claim  of  chattel  mortgagee;  In  re  First  Nat.  Bank,  152  Fed.  70,  11  Ann; 
Oas.  355,  81  C.  C.  A.  260,  upholding  conclusiveness  of  Federal  judgment 
decreeing  corporation  a  bankrupt;  Johnson  v.  Hunter,  127  Fed.  227, 
holding  decree  foreclosing  tax  lien  not  subject  to  collateral  attack,  fail- 
ing to  disclose  jurisdictional  facts;  In  re  Ives,  111  Fed.  497,  holding 
bankruptcy  court  without  jurisdi<?tion  to  entertain  petition  to  set  aside 
adjudication  not  filed  until  several  terms  intervened;  Woods  v.  Wood- 
son, 100  Fed.  518,  40  C.  C.  A.  525,  presuming,  upon  collateral  attack, 
evidence  sufficient  to  sustain  order  for  special  service;  In  re  Cooper,  143 
U.  S.  506,  36  L.  Ed.  243,  12  Sup.  Ct.  462,  admiralty  courts'  decrees  are 
binding  collaterally;  Dowell  v.  Applegate,  152  U.  S.  340,  38  L.  Ed.  468, 
14  Sup.  Ct.  616,  final  unreversed  Federal  decree  cannot  be  treated  as 
nullity,  when  assailed  collaterally  by  party  to  suit;  Evers  v.  Watson, 
156  U.  S.  533,  39  L.  Ed.  523, 15  Sup.  Ct.  433,  apparent  want  of  jurisdic- 
tion cannot  be  availed  of  collaterally;  Oxley  Stave  Co.  v.  Butler  County, 
166  U.  S.  660,  41  L.  Ed.  1153,  17  Sup.  Ct.  713,  and  In  re  Eaton,  51  Fed. 
804,  Circuit  Court's  judgments  bind  parties  until  set  aside,  irrespective 
of  jurisdictional  averments  in  records;  Foltz  v.  St.  Louis  etc.  Ry.  Co., 
60  Fed.  318,  8  C.  C.  A.  635,  judgment  condemning  land  cannot  be 
attacked  collaterally  for  error;  Board  of  Commrs.  of  Lake  County  v. 
Piatt,  79  Fed.  571,  25  C.  C.  A.  87,  judgment  of  court  within  jurisdiction 
cannot  be  collaterally  attacked  for  fraud  or  error;  Dexter  v.  Sayward, 
84  Fed.  303,  Circuit  Court  cannot  declare  judgment  of  Circuit  Court 
of  Appeals,  on  appeal  in  reversed  action,  void  in  collateral  action; 
Wonderly  v.  La  Fayette  County,  150  Mo.  646,  45  L.  R.  A.  389,  51  S.  W. 
748,  Federal  Circuit  Court's  jud^^ments  are  entitled  to  equal  rank  with 
State  Circuit  Court's  judgments;  Tzschuck  v.  Mead,  47  Neb.  267,  66' 
N.  W.  430,  order  denying  deficiency  judgment  in  foreclosure  is  not  col- 
laterally attackable ;  Sherman  v,  Hanno,  66  N.  H.  166,  28  Atl.  21,  refer- 
ence is  not  ground  upon  which  judgment  can  be  collaterally  attacked. 

Distinguished  in  Kingsbury  v.  Buckner,  134  U.  S.  675,  33  K  Ed.  1057, 
10  Sup.  Ct.  646,  decree  void  because  party  was  not  before  court  may 
be  attacked  in  original  bill;  Tube  City  Min.  etc.  Co.  v.  Otterson,  16 
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Ariz.  311,  146  Pac.  206,  holding  decision  of  court  that  no  lien  lay  for 
hauling  of  goods  to  mine  did  not  finally  determine  matter. 

Effect  of  inadvertent  assumption  of  jurisdiction  by  appellate  court. 
Note,  Anx^  Gas.  1913E,  70. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court 
to  obtain  review  in  Federal  Supreme  Court.  Note,  63  L.  B.  A. 
45. 

Judgment,  In  cause  removed  without  objection,  ia  binding  until  reversed, 
although  record  shows  no  jurisdiction. 

Approved  in  Harding  v.  Standard  Oil  Co.,  170  Fed.  656,  allowing 
amendment  to  petition  of  removal  so  as  to  show  citizenship  of  parties; 
Bacon  v.  Iowa  Cent.  Ry.  Co.,  157  Iowa,  499,  137  N.  W.  1013,  holding 
dismissal  of  petition  for  removal  by  Federal  court  without  decision  is 
not  bar  to  subsequent  suit  in  State  court;  Bolen-Damell  Coal  Co.  v. 
Kirk,  25  Okl.  280,  26  L.  R.  A.  (N.  S.)  270.  106  Pac.  816,  holding  State 
court  should  stay  proceedings  until  petition  for  removal  is  decided  by 
Federal  court ;  Wattles  v.  Foster,  126  Tenn.  452,  Ann.  Oas.  1913E,  69, 
150  S.  W.  419,  holding  where  Supreme  Court  inadvertently  took  juris- 
diction over  cause,  rightly  belonging  to  civil  court  of  appeal,  judgment 
was  not  thereby  void ;  Noble  v.  Union  River  etc.  Ry.  Co.,  147  U.  S.  173, 
37  L.  Ed-  126,  13  Sup.  Ct.  273,  secretary's  decision  that  railroad  is 
authorized  to  receive  grant  is  not  collaterally  attackable;  Dowell  v. 
Applegate,  152  U.  S.  339,  38  L.  Ed.  468,  14  Sup.  Vt.  616,  judgmeiit  is 
not  nullity,  although  record  fails  to  properly  show  citizenship;  In  re 
Eaton,  51  Fed.  805,  51  Fed.  806,  refusing  to  release  one  imprisoned  for 
violating  injunction,  necessary  jurisdictional  facts  not  appearing  on 
pleadings;  Skirving  v.  National  etc.  Ins.  Co.,  59  Fed.  745,  8  C.  C.  A. 
241,  refusing  to  enjoin  suit  on  judgment  becaues  record  failed  to  state 
proper  jurisdictional  facts ;  Foltz  v.  St.  Louis  etc.  Ry.  Co.,  60  Fed.  319, 
8  C.  C.  A.  635,  judgment  of  condemnation  is  not  collaterally  attackable 
because  for  party  without  legal  capacity  to  condemn ;  Pullman 's  Palace 
Car  Co.  V.  Washburn,  66  Fed.  794,  Federal  judgment  cannot  be  col- 
laterally attacked  for  want  of  proper  jurisdictional  allegations  in  re- 
moval petition. 

Distinguished  in  In  re  Sawyer,  124  U.  S.  221,  31  L.  Ed.  409,  8  Sup. 
Ct.  493,  injunction  forbidding  mayor  to  remove  city  officer  is  beyond 
Federal  jurisdiction  and  void. 

Judgment,  afflrming  judgment  of  court  lacking  jurisdiction,  is  invalid 
as  estoppel. 

Distinguished  in  Dexter  v.  Sajrward,  84  Fed.  302,  Circuit  Court  cannot 
declare  judgment  of  Circuit  Court  of  Appeals  void  collaterally,  though 
record  shows  improper  removal. 
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Conclusiveness  of  discharge  in  insolvency.    Note,  15  Am.  St.  Rep. 
216,  217. 

Miscellaneous.  Cited  in  Singer  Sewing  Mach.  Co.  v.  Benedict,  179 
Fed.  636,  637,  103  C.  C.  A.  186,  holding  taxpayer  seeking  to  enjoin  tax 
most  allege  that  he  has  property  subject  to  distraint. 

123  XT.  8.  660-562,  81  L.  Ed.  268,  8  Snp.  Ot.  210,  PLUMB  V.  GOODNOW. 

One  beneficially  interested  in  land  and  defending  suit  against  legal 
owner  is  bound  by  Judgment. 

Approved  in  Australian  Knitting  Co.  v^  Gormly,  138  Fed.  105,  manu- 
facturer of  alleged  infringing  article  who  voluntarily  assists  a  pur- 
chaser from  him  in  defending  suit  for  infringement,  but  who  is  not 
party  to  record,  is  not  concluded  as  to  validity  of  patent  by  decree  in 
favor  of  complainant;  Springfield  v.  Plummer,  89  Mo.  App.  532,  deny- 
ing lack  of  notice  of  pendency  of  suit,  one  answering  over  and  partici- 
pating in  defense;  Johnson  v.  Richmond  Beach  Imp.  Co.,  63  Fed.  496, 
decree  of  foreclosure  against  husband  binds  wife;  Lichty  v.  Lewis,  63 
Fed.  536,  judgment  against  husband,  in  suit  to  determine  adverse 
claims  to  land,  bars  action  by  husband  and  wife  against  former  plain- 
tiff. 

Distinguished  in  Stromberg  Motor  Device  Co.  v.  Zenith  Carburetor 
Co.,  220  Fed.  157,  holding  manufacturer  of  infringing  article,  joining  in 
defending  suit  against  another  alleged  infringer,  is  not  bound  by  judg- 
ment therein. 

Judgment — Conclusiveness    as    against    one   who   voluntarily    con- 
ducted defense.    Note,  87  L.  B.  A.  (N.  S.)  961. 

123  XT.  8.  662-572,  31  L.  Ed.  256,  8  Sup.  Ot.  247,  LACOMBE  v.  FOBSTALL. 

Pledgor's  remedy,  against  pledgee  unlawfully  selling  bonds,  is  at  law 
for  damages  for  convenlon. 

Approved  in  Schaaf  v.  Fries,  90  Mo.  App.  115,  sustaining  trover  to 
recover  damages  for  conversion  of  certain  shares  of  pledged  stock: 
Gregg  v.  Bank  of  Columbia,  72  S.  C.  463, 110  Am.  St.  Rep,  687,  52  S.  E. 
197,  where  draft  with  bill  of  lading  attached  is  sent  to  bank  with  in- 
structions to  notify  shipper  if  draft  is  unpaid,  if  it  sell  the  goods  with- 
out notice  it  is  guilty  of  conversion;  Summerlin  v.  Fronteriza  Silver 
Min.  etc.  Co.,  41  Fed.  256,  complaint  showing  specific  performance  im- 
possible, remedy  is  at  law. 

Conversion  of  pledged  property  by  invalid  sale.    Note,  48  L.  R.  A. 
749,  760. 

Rights  of  pledgor  and  pledgee  as  to  sale  of  collateral  bonds  and 
commercial  paper.    Note,  58  L.  R.  A.  865,  866,  867. 
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Pledgor  cannot,  after  two  years,  sne  In  eoinity  for  bonds  sold  by  idedgee 
without  objection. 

Approved  in  Dickinson  v.  Kempner,  193  Fed.  207,  sustaining  demur- 
rer to  bill  seeking  accounting  against  pledgee  of  certain  bonds;  Ray- 
mond V.  Palmer,  41  La.  Ann.  433,  17  Am.  St.  Rep.  404,  6  South.  695, 
bank  cannot  reclaim  stock  illegally  disposed  of  without  tendering  return 
of  consideration  offered  therefor. 

Collateral  securities.    Note,  32  Am.  St.  Bep.  731. 

123  U.  8.  572-582,  31  L.  Ed.  263,  8  Sup.  Ct.  239,  TEAIi  ▼.  BHiBY. 
Contract  in  writing  may  be  later  modified  by  parol. 

Approved  in  Kimmerle  v.  Farr,  189  Fed.  298,  111  C.  C.  A.  27,  refus- 
ing to  decree  error  where  there  was  no  objection  to  evidence  admitted; 
C.  J.  Huebel  Co.  v.  Leaper,  188  Fed.  772,  110  C.  C.  A.  475,  admitting 
correspondence  to  show  extension  of  date  for  delivery  under  contract; 
Malken  v.  Hemming  Bros.,  82  Conn.  296,  73  Atl.  752,  holding  where 
contract  modified  by  subsequent  agreement,  two  become  merged;  Gude 
&  Walker  v.  J.  F.  Bailey  Co.,  4  Ga.  App.  230,  618  S.  E.  137,  holding 
jury  judge  as  to  whether  lumber  was  delivered  at  time  contracted  for. 

Distinguished  in  Thompson  v.  Robinson,  65  W.  Va.  510,  17  Ann.  Gas. 
1109,  64  S.  E.  720,  holding  no  oral  extension  after  day  of  payment  is 
binding. 

Party  setting  up  parol  modification  has  burden  of  proof. 
Approved  in  Thompson  v.  Thomx)son,  78  Minn.  386,  81  N.  W.  544, 
holding  storage  receipt  signed  by  warehouseman's  agent  not  varied  by 
parol  agreement. 

Arbitrator's  determination  nnder  agistment  contract,  as  to  quality  of 
cattle,  is  not  conclusive  in  favor  of  party  knowing  of  disease. 

Approved  in  Fire  Assn.  of  Philadelphia  v.  Allesina,  49  Or.  318,  89 
Pac.  960,  setting  aside  award  of  arbitrators  where  fraud  was  practiced 
by  prevailing  party. 

Consideration    for   novation   of  prior   contract.    Note,   L.    B.   A. 
1915B,  17,  32,  53. 

What  will  discharge  a  contract.    Note,  6*  E.  R.  0.  574. 

Miscellaneous.  Cited  in  Farmers  &  Traders'  Nat.  Bank  v.  Greene,  74 
Fed.  441,  20  C.  C.  A.  500,  as  to  striking  out  evidence. 

123  U.  S.  582-^89,  31  I^  Ed.  284,  8  Sup.  Ot.  262,  HAIIiES  V.  ALBAMT 
STOVE  CO. 

Rathbone  patent  of  November  21,  1865,  for  Improvement  in  stoves, 
is  void  for  anticipation. 
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Approved  in  Collins  Co.  v.  Coes,'l30  U.  S.  68,  32  L.  Ed.  862,  9  Sup. 
Ct.  518,  disclaimer  in  thi.s  case  was  admission  of  invalidity  for  lack  of 
novelty;  Holmes  Electric  Protective  Co.  v.  Metropolitan  Burglar  Alarm 
Co.,  33  Fed,  256,  patent  No.  120,874,  for  electric  safe-linings  consisted  in 
mere  change  of  position;  Electrical  Accumulator  Co.  v.  Julien  Electric 
Co.,  38  Fed.  139,  party  cannot  claim  well-known  construction  of  cells 
because  he  uses  new  electrodes;  American  Patents  Co.  v.  De  Beer,  57 
Fed.  625,  Brown's  patent  No.  216,305,  for  ball-making  machine,  involving 
only  mechanical  skill. 

Right  to  patent  for  new  combination  of  machines  or  processes. 
Note,  20  E.  R.  0.  159. 

DlBdalmer  siirreiiden  separate  claim  or  other  distinct  matter  not  neces- 
.  sary  to  patent. 

Approved  in  Page  Mach.  Co.  v.  Dow,  Jones  &  Co.,  20*0  Fed.  73,  up- 
holding Joy  patent  for  printing  telegraph  receiver;  FuUerton  Walnut 
Growers'  Assn.  v.  Anderson-Bamgrower  Mfg.  Co.,  166  Fed.  461,  92 
C.  C.  A.  295,  upholding  Farrel  patent  for  bleaching  walnuts;  Man- 
hattan General  Const.  Co.  v.  Helios-Upton  Co.,  135  Fed.  802,  claim  1, 
Baker  patent  No.  684,340,  for  regulating  device  for  arc-lamp  circuits, 
is  void  and  claim  4  is  valid;  Sessions  v.  Romadka,  145  U.  S.  41,  36 
L.  Ed.  614,  12  Sup.  Ct.  801,  power  to  disclaim  should  be  denied  only 
when  sought  for  fraud;  Electric  Accumulator  Co.  v.  Julien  Electric  Co., 
38  Fed.  136,  reaffirming  rule. 

Distinguished  in  Fisher  v.  Automobile  Supply  Mfg.  Co.,  201  Fed.  545, 
holding  disclaimer  is  not  available  to  obtain  reissue. 

Paper  requiring  amended  i^^ciflcation  to  render  altered  claim  intelligible 
is  not  disclaimer. 

■    Approved  in  National  etc.  Paper  Co.  v.  Stecher  Lithographing  Co., 
81  Fed.  399,  26  C.  C.  A.  448,  reaffirming  rule. 

Distinguished  in  Electrical  Accumulator  Co.  v.  Julien  Electric  Co.,  38 
Fed.  137,  allowing  meritorioua  patent  to  stand  on  filing  disclaimer; 
Thompson  v.  Bushnell  Co.,  96  Fed.  241,  37  C.  C.  A.  456,  disclaimer  as 
to  circular  and  buck-saws,  limiting  invention  to  hack  and  band-saws,  is 
proper. 

Right  to  make  impracticable  specification  good  by  amendment  or 
disclaimer.    Note,  20  E.  R.  0.  795. 

123  XT.  8.  589-607,  31  L.  Ed.  269,  8  Sup.  Ot.  399,  CRAWFORD  v.  HEY- 

KKGER. 

Patentee  is  bound  by  limitation  of  bis  claims. 
Approved  in  Reiter  v.  Jones,  35  Fed.  422,  Johnson  v.  Olsen,  61  Fed. 
833,  Erie  Rubber  Co.  v.  American  etc.  Tire  Co.;  70  Fed.  62«  and  Thomas 
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V.  Rocker  Spring  Co.,  77  Fed.  431,  23  C.  C.  A.  211,  all  reaffirming  rule ; 
Ball  &  Socket  Fastener  Co.  v.  Ball  Glove  Fastening  Co.,  58  Fed.  824, 
7  C.  C.  A.  498,  amendment  of  rejected  broad  claim  by  insertion  of  spe- 
cific details  restricts  to  precise  details  specified;  Roemer  v.  Peddie,  132 
U.  S.  317,  83  L.  Ed.  S83,  10  Sup.  Ct.  99,  Knapp  v.  Morss,  150  U.  S.  228, 
37  L.  Ed.  1062,  14  Sup.  Ct.  84,  and  Morgan  Envelope  Co.  v.  Albany  etc. 
Paper  Co.,  152  U.  S.  429,  S8  L.  Ed.  502,  14  Sup.  Ct.  629,  patentee  ac- 
cepting patent,  with  claim  changed  to  correspond  with  officer's  views, 
is  estopped  to  claim  benefit  of  rejected  claim;  Truman  v.  Holmes.  87 
Fed.  747,  31  C.  C.  A.  215,  withdrawal  of  original  specifications,  after 
rejection,  limits  to  specific  invention  described  in  amended  specifica- 
tions ;  United  States  Glass  Co.  v.  Atlas  Glass  Co.,  88  Fed.  500,  applicant 
filing  narrowed  claim  and  disclaimer,  upon  rejection  of  application,  is 
bound  thereby;  Campbell  Printing  Press  &  Mfg.  Co.  v.  Duplex  Printing 
Press  Co.,  86  Fed.  323,  arguendo. 

Distinguished  in  National  Hollow  Brake-Beam  Co.  v.  Interchangeable 
Brake-Beam  Co.,  106  Fed.  714,  45  C.  C.  A.  514,  denying  patent  limited 
by  precise  geometrical  form  of  end  caps,  as  shown  in  specifications  and 
drawings,  from  being  immaterial;  Reece  etc.  Mach.  Co.  v.  Globe  etc. 
Mach.  Co.,  61  Fed.  969,  10  C.  C.  A.  194,  where  invention  is  broad  and 
meritorious,  specifications  will  be  liberally  construed. 

Victor  tool,  made  under  Brown  patent,  does  not  Infringe  Heyl  retaaed 
patent. 

Approved  in  Truman  v.  Holmes,  87  Fed.  747,  31  C.  C.  A.  215,  Put- 
nam's patent  No.  232,207,  for  breaking-carts,  not  infringed-;  Hendy  v. 
Miner's  Iron  Works,  127  U.  S.  376,  82  L.  Ed.  210,  8  Sup.  Ct.  1279, 
arguendo. 

Miscellaneous.  Cited  in  Texas  Co.  v.  Central  Fuel  Oil  Co.,  194  Fed. 
19,  114  C.  C.  A.  21,  refusing  to  consider  point  which  was  not  argued  in 
appellate  court. 

123  U.  8.  608-617,  31  L.  Ed.  280,  8  Snp.  Ot.  265,  WILSON  Y.  BIDDLB. 
Submission  of  innes  to  Jury  is  discretionary. 
Approved  in  Idaho  etc.  Land  Co.  v.  Bradbury,  132  U.  S.  516,  33 
L.  Ed.  487,  10  Sup.  Ct.  179,  equity  may  enter  decree  opposed  to  verdict 
without  formally  setting  same  aside;  In  re  Neasmith,  147  Fed.  164,  77 
C.  C.  A.  402,  submission  of  issues  to  jury  in  involuntary  bankruptcy 
proceedings,  independently  of  Bankruptcy  Act,  is  within  discretion  of 
court ;  Oil  Well  Supply  Co.  v.  Hall,  128  Fed.  878,  63  C.  C.  A.  343,  up- 
holding district  judge's  discretion  in  impaneling  advisory  jury  to  try 
fact  of  bankruptcy. 
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Appellate  court  will  not  consider  formal  exceptions  in  course  of  trial 
in  equity  before  jnry. 

Approved  in  McKinley  Creek  Mining  Co.  v.  Alaska  United  Min.  Co., 
183  U.  S.  567,  46  L..  Ed.  333,  22  Sup.  Ct.  86,  holding  questionable 
whether  court's  rulings  upon  admission  of  testimony,  correctness  of 
instructions,  and  sufficiency  of  evidence  reviewable;  The  Western 
States,  159  Fed.  359,  86  C.  C.  A.  364,  upholding  lower  court  in  setting 
aside  verdict  of  fifteen  thousand  dollars  for  robbery  committed  on 
great  lakes;  Southern  Bldg.  etc.  Assn.  v.  Carey,  117  Fed.  330,  holding 
practice  of  bringing  into  record,  by  bill  of  exceptions,  papers,  filing 
thereof  refused,  unknown  to  Federal  equity  cases;  In  re  Peck's  Estate, 
87  Vt.  198,  88  Atl.  670,  holding  in  probate  proceeding  court  might  in- 
struct jury  how  to  answer  questions  propounded;  Hammer  v.  Garfield 
Min.  Co.,  130  U.  S.  301,  32  L.  Ed.  968,  9  Sup.  Ct.  552,  finding  of  equity 
jury  in  Montana  will  be  treated  as  if  made  by  court;  Brown  v.  Cran- 
berry Iron  etc.  Co.,  65  Fed.  638,  13  C.  C.  A.  66,  findings  of  chancery 
jury  are  not  reviewable  on  bill  of  exceptions;  McClave  v.  Gibb,  157 
N.  Y.  420,  52  N.  E.  187,  verdict  in  equity  cases  is  a  mere  aid  to  court, 
to  inform  its  conscience. 

123  XT.  8.  617-618,  81  It.  Ed.  277,  8  Sup.  Ot.  261,  ZECKEKDOBF  ▼.  JOHN- 
SON. 

On  appeal  from  Territorial  Supreme  Oonrt^  value  in  dispute  is  amount 
due  at  time  of  Judgment. 

Approved  in  District  of  Columbia  v.  Gannon,  130  U.  S.  228,  32  L.  Ed. 
922,  9  Sup.  Ct.  509,  jurisdictional  amount  is  determined  by  judgment 
without  interest,  unless  same  is  part  of  claim  litigated  or  runs  from 
period  antecedent  to  judgment;  Keller  v.  Ashford,  133  U.  S.  618,  83 
L.  Ed.  671,  10  Sup.  Ct.  495,  applying  rule  to  appeals  from  Supreme 
Court  of  District  of  Columbia. 

On  appeal  from  8u^  court,  if  judgment  added  with  interest  exceeds 
five  thousand  dollars,  Supreme  Court  will  take  Jurisdiction. 

Approved  in  Massachusetts  Benefit  Assn.  v.  Miles,  137  U.  S.  692,  34 
L.  Ed.  886,  11  Sup.  Ct.  235,  upholding  jurisdiction  over  Federal  court 
judgment,  including  interest  on  verdict;  Benson  Min.  Co.  v.  Alta  Min. 
Co.,  145  U.  S.  429,  36  L.  Ed.  768,  12  Sup.  Ct.  877,  Supreme  Court  has|^ 
jurisdiction  when  amount  is  reached  by  adding  interest;  Schwyhart  v. 
Barrett,  223  Mo.  504,  122  S.  W.  1051,  holding  interest  on  judgment  can- 
not be  added  to  give  jurisdiction. 

Inclusion  of  interest  accruing  after  suit  is  brought  in  determining 
amount  in  controversy.    Note,  18  Ann.  Gas.  896.  ^ 
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On  appeal  from  Terxltozial  Supreme  Court,  flndings  of  court  below  are 
concluslye. 

Approved  in  Zeckendorf  v.  Steinfeld,  16  Ariz.  338,  138  Pac.  1045, 
holding  District  Court  cannot  reopen  case  after  ut  has  been  remanded 
from  Supreme  Court  but  can  only  enter  verdict  in  accordance  with 
mandate ;  Idaho  etc.  Land  Co.  v.  Bradbury,  132  U.  S.  515,  33  L.  Ed.  437, 
10  Sup.  Ct.  179,  and  San  Pedro  &  Canon  del  Agua  Co.  v.  United  States, 
146  U.  S.  131,  86  L.  Ed.  914,  13  Sup.  Ct.  97,  reaffirming  rule ;  Naeglin  v. 
De  Cordoba,  171  U.  S.  640,  43  L.  Ed.  315,  19  Sup.  Ct.  36,  Supreme  Court 
can  only  consider  whether  findings  justify  decree;  Reed  v.  Stapp,  52 
Fed.  644,  3  C.  C.  A.  244,  Circuit  Court  of  Appeals  cannot  examine  evi- 
dence to  see  if  it  justifies  finding;  Skinner,  v.  Franklin  County,  56  Fed. 
784,  6  C.  C.  A.  118,  findings  of  trial  court  on  facts  are  not  reviewable 
on  appeal. 

123  XT.  S.  619-622,  81  L.  Ed.  279,  8  Sup.  Ot.  806,  BOND  ▼.  DAVEMPOBT. 

Not  cited. 

123  XT.  8.  623-678,  31  It.  Ed.  205,  8  Sap.  Ct.  278,  BfftJOLEB  V.  KANSAS. 

State  laws  prohibiting  manufacture  of  liquors  for  sale  are  not  neces- 
sarily unconstitutional. 

Approved  in  Bowman  v.  Chicago  etc.  Ry*  Co.,  125  U.  S.  476,  31  L.  Ed. 
703,  8  Sup.  Ct.  693  (see  dissenting  opinion  in  125  U.  S.  510,  31  L.  Ed. 
715,  8  Sup.  Ct.  707),  Iowa  act  prohibiting  importation  of  intoxicants  is 
void  as  restraining  interstate  commerce. 

WhUe  statute  is  presumed  constitutional  partidtar  case  must  determine. 
Approved  in  Powell  v.  Pennsylvania,  127  U.  S.  684,  32  L.  Ed.  256,  8 
Sup.  Ct.  995,  courts  must  look  beyond  purport,  to  real  intent  of  sup- 
posed police  regulation;  Ex  parte  Kieffer,  40  Fed.  401,  inspection  ordi- 
nance, in  effect  excluding  meat  brought  from  other  States,  is  invalid; 
Lyons  v.  Cooper,  39  Kan.  329,  18  Pac.  299,  alleged  municipal  license  tax 
on  druggist  permitted  to  sell  liquor  is  void  where  prohibitive;  State  v. 
Aiken,  42  S.  C.  239,  26  L.  R.  A.  854,  20  S.  E.  227,  upholding  Dispensar>' 
Act  of  1893;  Chicago  etc.  Ry.  Co.  v.  Park  Commrs.,  151  111.  218,  25 
L.  R.  A.  804,  37  N.  E.  1084,  arguendo. 

Extrinsic  evidence  to  show  unconstitutionality  of  statute.    Note, 
L.  R.  A.  1915D,  459. 

Statute  purporting  to  be  police  measure,  but  not  in  fact  so,  will  be  de- 
clared void. 

Approved  in  Geiger- Jones  Co.  v.  Turner,  230  Fed.  239,  holding  "blue 
sky"  law  of  Ohio  encroaches  on  interstate  commerce  and  is  void;  Jew 
Ho  v.  Williamson,  103  Fed.  17,  declaring  unreasonable  quarantine  reg- 
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ulation  cutting  off  intercourse  from  without  but  permitting  free  inter- 
course within;  Eidge  v.  City  of  Bessemer,  164  Ala.  605,  26  L.  B.  A. 
(N.  S.)  394,  61  South.  248,  holding  void  municipal  ordinance  prohibit- 
ing keeping  of  liquors  at  any  place  where  beverages  are  sold,  provided 
that  it  shall  not  apply  to  pharmacists  who  sell  liquor  for  medicinal  or 
sacramental  purposes ;  £x  parte  Drezel,  147  Cal.  766,  2  L.  B.  A.  (N.  S.) 
688,  82  Pac.  431,  holding  void  Anti-trading  Stamp  Act  of  1906;  Ex 
parte  Hayden,  147  Cal.  651,  109  Am.  St.  Eep.  183,  82  Pac.  316,  where 
there  is  no  question  in  statute  as  to  shipping  of  diseased  fruit  or  of 
false  labeling,  but  purpose  of  act  is  to  favor  certain  localities,  statute  is 
unconstitutional;  Loh  v.  Mayor  etc.  of  Macon,  8  Ga.  App.  747,  70  S.  E. 
151,  refusing  to  uphold  tax  on  agents  of  foreign  corporations;  People 
V.  Weiner,  271  111.  78,  110  N.  E.  872,  refusing  to  uphold  statute  pro- 
hibiting  use  of  second-hand  materials  in  making  mattresses;  Haller 
Sign  Works  v.  Physical  Culture  Training  School,  249  111.  440,  84 
L.  R.  A.  (N.  S.)  998,  94  N.  E.  922,  refusing  to  uphold  statute  prohibit- 
ing erection  of  billboards  within  five  hundred  feet  of  public  park;  Re- 
public Iron  &  Steel  Co.  v.  State,  160  Ind.  386,  66  N,  E.  1007,  declaring 
void  act  providing  for  weekly  payment  of  wages  and  imposing  penalty 
for  violation  thereof;  Commonwealth  v.  Smith,  163  Ky.  234,  L.  R.  A. 
1915D,  172,  173  S.  W.  343,  holding  act  of  1914  prohibiting  keeping  of  ^ 
intoxicating  liquors  cannot  reach  one  holding  same  for  innocent  pur- 
pose ;  State  v.  Legendre,  138  La.  168,  70  South.  '71,  refusing  to  uphold 
statute  requiring  eight-hour  work  day;  State  ex  rel.  Galle  v.  New 
Orleans,  113  La.  380,  67  L.  R.  A.  70,  36  South.  1002,  applicant  for  bar- 
room license  cannot  be  refused  permission  to  engage  in  business,  in 
neighborhood  where  others  are  so  engaged,  on  objection  of  minority  of 
property  holders  or  because  no  more  saloons  are  needed;  Union  Cem- 
etery Assn.  V.  Kansas  City,  262  Mo.  604,  161  S.  W.  272,  refusing  to 
enjoin  ordinance  prohibiting  interments  within  city  limits;  American 
Tobacco  Co.  v.  Missouri  Pac.  Ry.  Co.,  247  Mo.  472,  167  S.  W.  630,  re- 
fusing to  uphold  law  requiring  railroads  to  depress  tracks  on  certain 
streets ;  Finck  v.  Schneider  Granite  Co.,  187  Mo.  273,  106  Am.  St.  Rep. 
452,  86  S.  W.  221,  combination  of  corporations  engaged  in  business  of 
supplying  granite,  which  resulted  in  a  monopoly,  is  illegal  under  Sess. 
Acts  1889,  p:  96,  and  Sess.  Acts  1891,  p.  186;  State  v.  Williams,  146 
N.  C.  627,  14  Ann.  Oaa.  562,  17  L.  R.  A.  (N.  S.)  299,  61  S.  E.  64,  and 
Southern  Express  Co.  v.  City  of  High  Point,  167  N.  C.  104,  106,  83  S.  E. 
254,  256,  both  refusing  to  enjoin  importation  of  intoxicating  liquor  for 
personal  use;  State  v.  Darnell,  166  N.  C.  304,  51  L.  R.  A.  (N.  S.)  882,  81 
S.  E.  340,  refusing  to  uphold  ordinance  prohibiting  colored  persons 
living  in  same  block  with  white  persons;  Ex  parte  Wilson,  6  Okl.  Cr. 
456,  470,  473,  119  Pac.  698,  604,  605,  refusing  to  uphold  law  prohibiting 
person  from  having  more  than  one  quart  of  spirituous  liquors ;  Higlo  v. 
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State,  2  Okl.  Cr.  169,  28  L.  B.  A.  (N.  S.)  162,  101  Pac.  118,  holding  stat- 
ute of  Oklahoma  prohibiting  transportation  of  liquor  did  not  apply  to 
interstate  shipments;  Block  v.  Schwartz,  27  Utah,  406,  76  Pao.  28,  Act 
March  14,  1901,  p.  67,  c.  67,  providing  that  sale  of  any  portion  of  stock 
of  merchandise  out  of  ordinary  course  of  trade  or  sale  of  entire  stock 
in  bulk  is  void  as  to  creditors  unless  certain  conditions  are  complied 
with,  is  void;  State  v.  Kreutzberg,  114  Wis.  639,  91  Am.  St.  Rep.  941, 
90  N.  W.  1102,  declaring  void  law  making  it  an  offense  to  discharge  em- 
ployee because  member  of  labor  organization;  Donald  v.  Scott,  74  Fed. 
861,  South  Carolina  Dispensary  Act  is  invalid  as  applied  to  liquoi-s  im- 
ported from  other  States;  Arkansas  v.  Kansas  etc.  Coal  Co.,  96  Fed. 
360,  refusing  to  enjoin  imp>ortation  of  ** undesirable"  laborers  into 
State ;  Platte  etc.  Milling  Co.  v,  Lee,  etc.,  2  Colo.  App.  191,  29  Pac.  1038, 
city  cannot  order  reconstruction  of  ditch  constructed  while  land  was 
public;  Pensacola  etc.  Ry.  Co.  v.  State,  25  Fla.  327,  8  L.  R.  A.  667,  5 
South.  841,  where  railroad  commission  attempted  to  enforce  rates  in- 
sufficient to  meet  running  expenses;  McCullough  v.  Brown,  41  S.  C.  243, 
23  L.  R.  A.  419,  19  S.  E.  471  (see  dissenting  opinion  in  41  S.  C.  279,  281, 
23  L.  R.  A.  433,  434,  19  S.  E.  485,  486),  State  cannot  embark  in  business 
of  buying  and  selling  liquors.  Upon  authority  hereof,  following  have 
been  held  invalid:  Helena  v.  Dwyer,  64  Ark.  426,  428,  62  Am.  St^  Rep. 
207,  209,  89  L.  R.  A.  267,  42  S.  W.  1071,  1072,  ordinance  prohibiting 
sale  of  fresh  pork  between  June  and  October;  Ex  parte  Whitwell,  98 
Cal.  79,  35  Am.  St.  Rep.  156,  19  L.  R.  A.  730,  32  Pac.  872,  county  ordi- 
nance regulating  private  hospitals  for  lunatics,  drunkards,  etc.,  and  pro- 
viding for  height  of  walls,  etc. ;  People  v.  Gillson,  109  N.  Y.  407,  4  Am. 
St.  R^.  476,  17  N.  E.  350,  act  prohibiting  sale  of  articles  of  food  upon 
promise  of  premiums;  Ex  parte  Brown,  38  Tex.  Crim.  304,  70  Am.  St. 
Rep.  747,  42  S.  W.  556,  statute  prohibiting  keeping  of  goods  of  other 
persons  in  cold  storage;  State  v.  Oilman,  33  W.  Va.  149,  6  L.  R.  A* 
848,  10  S.  E.  284,  statute  prohibiting  person  without  license  to  keep 
liquors  for  another;  State  v.  Goodwill,  33  W.  Va.  185,  25  Am.  St.  Rep. 
868,  6  L.  R.  A.  624,  10  S.  E.  287,  statute  prohibiting  paying  employees 
in  paper  unless  redeemable  in  United  States  money;  dissenting  opinion 
in  Ah  Lim  v.  Territory,  1  Wash.  St.  177,  9  L.  R.  A.  401,  24  Pac.  594, 
majority  upholding  law  penalizing  opium  smoking. 

Distinguished  in  Borth  v.  Illinois,  184  U.  S.  429,  46  L.  Ed.  626,  22  Sup. 
Ct.  427,  refusing  to  declare  means  employed  to  suppress  gambling  grain 
contracts,  declaring  illegal  all  options  to  sell  or  buy  at  future  time,  un- 
appropriate ;  Austin  v.  Tennessee,  179  U.  S.  344,  45  L.  Ed.  227,  21  Sup. 
Ct.  132,  upholding  State  legislature's  power  to  regulate  or  prohibit  sale 
of  cigarettes  after  taken  from  original  packages  or  importer's  hands; 
In  re  Wilshire,  103  Fed.  623,  sustaining  municipal  ordinance  regulating 
height  of  billboards ;  Sprigg  v.  Garrett  Park,  89  Md.  409,  43  Atl.  814^ 
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upholding  i)ower  of  city  to  abate  use  of  privy  vault  by  summary 
proceedings. 

State  may  forbid  manufacture  and  sale  of  Uqnor  except  for  certain 
purposes. 

Approved  in  Eberle  v.  Michigan,  232  U.  S.  707,  58  L.  Ed.  806,  34  Sup. 
Ct.  464,  upholding  Michigan* local  option  law;  Purity  Extract  etc.  Co.  v. 
Lynch,  226  U.  S.  201,  57  L.  Ed.  187,  33  Sup.  Ct.  44,  upholding  right  of 
State  to  prohibit  sales  of  malt  liquors;  Chicago  etc.  R.  R.  Co.  v.  Mc? 
Guire,  219  U.  S.  568,  55  L.  Ed.  S39,  31  Sup.  Ct.  259,  holding  railroad 
cannot  deny  liability  to  injured  employee  on  account  of  acceptance  of 
benefits  arising  out  of  membership  in  relief  department;  Lottery  Case, 
188  U.  S.  360,  47  L.  Ed.  503,  23  Sup.  Ct.  328,  upholding  congressional 
act  for  suppression  of  interstate  traffic  in  lottery  tickets;  United  States 
V.  Oregon- Washington  R.  &  Navigation  Co.,  210  Fed.  379,  upholding 
Webb-Kenyon  Act  of  March  1,  1913;  United  States  v.  First  Nat.  Bank, 
190  Fed.  337,  sustaining  conviction  of  bank  for  collecting  draft  in  pay- 
ment of  consignment  of  liquor;  August  Busch  &  Co.  v.  Webb,  122  Fed. 
665,  sustaining  local  option  law  prohibiting  sale  of  liquors,  except  for 
certain  purposes;  United  States  v.  Owens,  100  Fed.  71,  exempting 
saloon-keeper's  bond,  condition  precedent  to  State  granting  license  from 
internal  revenue  stamp;  McClure  v.  Topf,  112  Ark.  346,  166  S.  W.  175, 
holding  act  requiring  that  petition  for  liquor  license  be  signed  by  major- 
ity of  white  adult  voters  is  not  discriminatory  against  colored  race; 
Southern  Express  Co.  v.  State,  188  Ala.  465,  66  South.  119,  upholding 
prosecution  against  carrier  for  expressing  of  liquor  in  prohibition  terri- 
tory; In  re  State,  179  Ala.  645,  60  South.  287,  allowing  seizure  of  liquor 
being  held  unlawfully;  Cooke  v.  Loper,  151  Ala.  551,  44  South.  79,  up- 
holding law  placing  discretion  of  issuing  liquor  licenses  in  hands  of 
aldermen ;  Beauvoir  Club  v.  State,  148  Ala.  648,  121  Am.  St.  Rep.  82,  42 
South.  1041,  upholding  conviction  of  social  club  for  sale  of  liquor  on 
Sundays;  Williams  v.  State,  7  Ala.  App.  127,  62  South.  295,  upholding 
conviction  for  violation  of  prohibition  law;  Gherna  v.  State,  16  Ariz. 
360,  Ann.  Gas.  1916D,  94,  146  Pac.  501,  upholding  conviction  for  viola- 
tion of  liquor  law ;  Matter  of  Application  of  Anixter,  166  Cal.  764,  138 
Pac.  353,  upholding  ordinance  prohibiting  taxing  of  orders  for  intoxi- 
cating liquors;  Grumbach  v.  Lelande,  154  Cal.  684,  98  Pac.  1061,  holding 
law  prohibiting  sales  of  liquor  except  in  restaurants  is  not  discrimi- 
natory; Ex  parte  Young,  154  Cal.  324,  22  L.  R.  A.  (N.  S.)  S30,  97  Pac. 
824,  upholding  right  of  county  to  prohibit  sale  of  liquor  within  its 
limits ;  Matter  of  Application  of  Anixter,  22  Cal.  App.  122, 126, 134  Pac. 
195, 197,  and  Denton. v.  Vann,  8  Cal.  App.  681,  97  Par.  676,  both  uphold- 
ing local  option  law  of  California;  Davis  v.  Board  of  Supervisors,  7  Cal. 
App.  576,  95  Pac.  172,  upholding  right  of  electors  to  protest  issuance 
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side  of  incorporated  cities  and  towns;  Kidd  v.  Pearson,  128  U.  S.  16, 
32  L.  Ed.  348,  9  Sup.  Ct.  8,  State  v.  Fulker,  43  Kan.  240,  242,  7  L.  R.  A. 
185,  186,  22  Pac.  1021,  1022,  Giozza  v.  Tiernan,  148  U.  S.  662,  37  L.  Ed, 
602,  13  Sup.  Ct.  724,  In  re  Spickler,  43  Fed.  654,  10  L.  R.  A.  447,  Can- 
tini  V.  Tillman,  54  Fed.  973,  Jacobs'  Pharmacy  Co.  v.  Atlanta,  89  Fed. 
247,  Carleton  v.  Rugg,  149  Mass.  561,  5  L.  R.  A.  198,  22  N.  E.  59,  State 
V.  Kibling,  63  Vt.  643,  22  Atl.  616,  and  United  States  v.  Cohn,  2  Ind. 
Ter.  474,  52  S.  W.  44,  all  following  rule;  Champion  v.  Minnehaha 
County,  5  Dak.  Ter.  431,  41  N.  W.  742,  certiorari  is  proper  remedy  to 
review  action  of  commissioners  in  calling  election  under  local-option 
laws;  Fears  y.  State,  102  Ga.  281,  29  S.  E.  466,  sale  of  liquors  under 
execution  may  be  nuisance  if  at  retail  and  with  intent  to  evade  law; 
State  V.  Bonnell,  119  Ind.  495,  21  N.  E.  1101,  and  Moore  v.  Indian- 
apolis, 120  Ind.  493,  22  N.  E.  427,  both  holding  liquor  licenses  revocable; 
Drake  v.  Kaiser,  73  Iowa,  704,  36  N.  W.  653,  and  Dickinson  v.  Heeb 
Brewing  Co.,  73  Iowa,  706,  36  N.  W.  652,  denying  removal  of  suit  to 
abate  liquor  nuisance;  Tragescr  v.  Gray,  73  Md.  255,  259,  25  Am.  St. 
Rep.  591,  594,  9  L.  R.  A.  784,  786,  20  Atl.  906,  907,  city  may  restrict 
licenses  to  persons  of  good  character;  Commonwealth  v.  Intoxicating 
Liquors,  172  Mass.  315,  52  N.  E.  389,  State  may  regelate  transportation 
of  intoxicants  into  no-license  towns;  State  v.  KittcUe,  110  N.  C.  569,  28 
Am.  St.  Rep.  705,  15  L.  R.  A.  697,  15  S.  E.  106,  agent's  unauthorized 
dealer  is  criminally  responsible  for  sale  to  minors;  State  v.  City  Coun- 
cil of  Cheyenne,  7  Wyo.  432,  40  L.  R.  A.  714,  52  Pac.  978,  city  may 
specify  localities  wherein  liquors  may  be  sold;  dissenting  opinion  in 
South  Carolina  v.  United  States,  199  U.  S.  465,  60  L.  Ed.  271,  26  Sup. 
Ct.  110,  majority  holding  United  States  may  exact  license  tax  for  dealers 
in  intoxicating  liquors  from  agents  of  State  which  has  taken  charge  of 
business  of  selling  liquors;  dissenting  opinion  in  First  Nat.  Bank  v. 
United  States,  206  Fed.  386,  46  L.  R.  A.  (N.  S.)  1189,  124  C.  C.  A.  256, 
majority  holding  bank  collecting  draft  covering  shipment  of  liquor  does 
not  violate  section  239  of  Penal  Code;  dissenting  opinion  in  State  v. 
Moore,  76  Ark.  206,  88  S.  W.  884,  majority  holding  appropriation  to 
promote  efficiency  of  State  guard  is  not  unconstitutional  because  part 
of  appropriation  was  for  use  of  adjutant-general  in  violation  of  Kirby  *8 
Dig.,  §  5295 ;  dissenting  opinion  in  Enos  v.  Hanff,  98  Neb.  259,  152  N.  W. 
402,  majority  upholding  right  of  city  council  to  issue  liquor  licenses. 

Citing  principal  case,  following  have  been  upheld  as  within  this  prin- 
ciple :  Cantini  v.  Tillman,  54  Fed.  974,  and  State  v.  Aiken,  42  S.  C.  237, 
26  L.  R.  A.  354,  20  S.  E.  227,  Dispensary  Act  of  1893  providing  for  sale 
of  liquors  by  State  only ;  Ex  parte  Christensen,  85  Cal.  213,  24  Pac.  748, 
ordinance  making  issuance  of  license  dependent  upon  permission  of 
majority  of  police  commissioners;  Keilkopf  v.  Denver,  19  Colo.  328,  35 
Pac.  536,  ordinance  prescribing  two  hundred  dollars'  fine  for  keeping 
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unlicensed  dramshop;  Territory  v.  O'Connor,  5  Dak.  411,  41  N.  W.  752, 
Dakota  local  option  law  of  1887;  Collins  v.  Hills,  77  Iowa,  185,  3  L.  R.  A. 
113,  41  N.  W.  572,  anti-liquor  law,  even  as  to  goods  sold  in  original 
packages;  Burnside  v.  Lincoln  County,  86  Ky.  429,  6  S.  W.  278,  act  pro- 
hibiting sale  of  liquor  in  certain  county;  Powers  v.  Commonwealth,  90 
Ky.  169,  13  S.  W.  450,  law  prohibiting  giving  away  of  intoxicating 
liquors ;  Carleton  v.  Rugg,  149  Mass.  553, 14  Am.  St.  Eep.  447,  5  L.  B.  A. 
195,  22  N.  E.  55  (see  dissenting  opinion  in  149  Mass.  562,  5  L.  S.  A.  198, 
22  N.  E.  59),  law  providing  for  abatement  of  liquor  nuisances  on  peti- 
tion of  ten  legal  voters;  Whitney  v.  Township  Board,  71  Mich.  244,  39 
N.  W.  45,  law  prohibiting  sales  of  intoxicants  within  mile  of  soldiers' 
home ;  People  v.  Lyng,  74  Mich.  586,^42  N.  W.  141,  act  defining  whole- 
sale dealers  and  punishing  sale  of  liquor  without  paying  tax;  Territory 
V.  Guj'ott,  9  Mont.  52,  22  Pac.  135,  law  prohibiting  sale  of  liquor  to 
Indians;  State  v.  Barringer,  110  N.  C.  527,  14  S.  E.  782,  act  prohibit- 
ing sale  of  liquor  within  three  miles  of  orphans'  home;  Guy  v.  Com- 
missioners of  Cumberland  County,  122  N.  C.  474,  29  S.  E.  772,  act  regu- 
lating sale  of  liquor  in  particular  localities;  State  v.  Fitzpatrick,  16 
R.  I.  57,  11  Atl.  769,  law  prohibiting  keeping  liquors  except  for  own 
use;  cited  in  dissenting  opinion  in  Rhodes  v.  Iowa,  170  U.  S.  427,  42 
L.  Ed.  1096,  18  Sup.  Ct.  669,  670,  majority  holding  Iowa  act  compelling 
carrier  to  certify  that  consignee  of  liquors  is  licensed,  void ;  Jamieson  v. 
Indiana  Natural  Gas  etc.  Co.,  128  Ind.  576,  12  L.  S.  A.  659,  28  N.  E.  83, 
arguendo. 

Distinguished  in  Henderson  v.  Heyward,  109  Ga.  376,  77  Am.  St.  Rep. 
887,  34  S.  E.  591,  denying  municipal  authority  under  "general  welfare" 
clause  in  charter  to  make  penal  act  receiving  alcoholic  liquors  purchased 
from  without ;  State  v.  Hanaphy,  117  Iowa,  18,  19,  90  N.  W.  602,  hold- 
ing traveling  salesman  of  nonresident  principal  soliciting  liquor  orders 
for  shipment  into  State  not  8\\bject  to  prqsecution  under  State  prohibi- 
tory statute;  State  v.  Hickox,  64  Kan.  656,  68  Pac.  37,  holding  State 
law  restricting  nonresident  salesman  from  purchasing  and  importing 
from  another  State  intoxicating  liquors  unconstitutional;  Bowman  v. 
Chicago  etc.  Ry.  Co.,  125  U.  S.  502,  31  L.  Ed.  713,  8  Sup.  Ct.  1063,  Iowa 
liquor  law  is  void  as  prohibiting  sale  of  imported  liquors  in  original 
packages;  Leisy  v.  Hardin,  135  U.  S.  121,  123,  84  L.  Ed.  187,  10  Sup. 
Ct.  688,  689  (see  dissenting  opinions  in  135  U.  S.  129,  130,  131,  147,  154, 
155,  34  L.  Ed.  139,  140,  145,  148,  10  Sup.  Ct.  691,  692,  697,  700),  and 
Ex  parte  Jervey,  66  Fed.  961,  State  law  prohibiting  sale  of  intoxicants 
is  void  as  to  sales  in  original  packages;  Scott  v.  Donald,  165  U.  S.  91, 
41  L.  Ed.  641,  17  Sup.  Ct.  269  (see  dissenting  opinion  in  165  U.  S.  103, 
41  L.  Ed.  646,  17  Sup.  Ct.  273),  statute  regulating  sale  of  liquor  is  void; 
Vandercook  Co.  v.  Vance,  80  Fed.  793,  statute  prohibiting  importation 
of  liquor  is  void  where  sale  thereof  is  allowed  in  State;  £x  parte 
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Theisen,  30  Fla.  537,  32  Am.  St.  Rep.  41,  11  South.  903,  power  to  regu- 
late liquor  dealing  does  not  authorize  arbitrary  discrimination  as  to 
personal  fitness ;  State  v.  Winters,  44  Kan.  727,  10  L.  B.  A.  618,  25  Pac. 
237,  prior  to  '* Wilson  bill"  importer  might  sell  imported  liquors  in 
original  packages,  irrespective  of  State  liquor  law. 

General  power  of  State  to  regulate  and  prohibit  traffic  in  intoxi- 
cating liquors.    Note,  2  Ann.  Oas.  98,  99. 
Constitutionality  of  local  option  laws.    Note,  14  Ann.  Oas.  1002. 

General  power  of  State  to  regulate  and  prohibit  traffic  in  intoidcat- 
ing  liquors.    Note,  2  Ann.  Oas.  99. 

Constitutional    right    to    prohibit    sale    of    intoxicants.    Note,    15 
L.  R.  A.  (N.  S.)  910,  932,  9S4,  936. 

Right  of  State  to  forbid  exportation  of  natural  resources.    Note, 
35  L.  R.  A.  (N.  S.)  1197. 

Right  to  prohibit  possession  of  intoxicating  liquor  for  personal  use. 
Note,  Ann.  Gas.  1916E,  782. 

Power  to  prohibit  or  restrict  one's  using  liquor  or  having  in  pos- 
session for  use.    Note,  24  L.  R.  A.  (N.  S.)  173. 

Fonrteenth  Amendment  does  not  deprive  States  of  any  police  powera 
Approved  in  Butler  v.  Perry,  240  U.  S.  333,  60  L.  Ed.  675,  36  Sup.  Ct. 
260,  upholding  l^w  requiring  male  citizens  between  ages  of  twenty-one 
and  forty-five  to  put  in  six  days  per  year  at  repairing  State  roads; 
Atlantic  Coast  Line  R.  R.  Co.  v.  City  of  Goldsboro,  232  U.  S.  558,  58 
L.  Ed.  726,  34  Sup.  Ct.  364,  upholding  ordinance  allowing  railroad  to 
switch  cars  only  during  certain  hours;  Plymouth  Coal  Co.  v.  Pennsyl- 
vania, 232  U.  S.  546,  58  L.  Ed.  720,  34  Sup.  Ct.  359,  upholding  law  re- 
quiring pillar  to  be  left  between  adjoining  coal  mines;  Rosenthal  v.  New 
York,  226  U.  S.  270,  Ann.  Oas.  1914B,  71,  57  L.  Ed.  216,  33  Sup.  Ct.  27, 
upholding  statute  making  it  ah  ofEense  for  junk-dealers  to  receive  prop- 
erty without  making  inquiry  as  to  its  ownership;  Schmidinger  v. 
Chicago,  226  U.  S.  588,  Ann.  Gas.  1914B,  284,  57  L.  Ed.  368,  33  Sup.  Ct. 
182,  upholding  ordinance  of  Chicago  fixing  weight  of  bread;  Welch  v. 
Swasey,  214  U.  S.  105,  53  L.  Ed.  929,  29  Sup. .  Ct.  567,  upholding  city 
ordinance  limiting  heights  of  buildings;  McLean  v.  Arkansas,  211  U.  S. 
547,  53  L.  Ed.  319,  29  Sup.  Ct.  206,  upholding  statute  of  Colorado  pro- 
viding wage  basis  for  coal  miners ;  West  Chicago  St.  R.  R.  Co.  v.  Illinois, 
201  U.  S.  526,  50  L.  Ed.  853,  26  Sup.  Ct.  518,  contract  obligations 
are  not  impaired  by  compelling  street  railway  company,  at  its  own  ex- 
pense, to  remove  or  lower  tunnel  under  Chicago  River,  which,  though 
not  an  obstruction  to  navigation  when  constructed,  has  become  one 
since;  California  Reduction  Co.  v.  Sanitary  Reduction  Works,  199  U.  S. 
324,  50  L.  Ed.  212,  26  Sup.  Ct.  100,  under  Cal.  Const.,  1879,  art.  XI, 
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§  11,  Cal.  Stats.  1863,  p.  540,  Cal.  Stats.  1893,  p.  288,  board  of  super- 
visors  of  San  Francisco  has  authority  to  grant  exclusive  privilege  to 
dispose  of  garbage  and  require  delivery  of  same  to  crematory;  Lochner 
V.  New  York,  198  U.  S.  53,  49  L.  Ed.  940,  946,  947,  25  Sup.  Ct.  539,  hold- 
ing void  N.  Y.  Laws,  1897,  c.  415,  art.  VIII,  §  110,  limiting  hours  of 
employment  in  bakeries ;  Jacobson  v.  Mass.,  197  U.  S.  31,  49  L.  Ed.  652, 
25  Sup.  Ct.  358,  upholding  Mass.  Rev.  Laws,  c.  75,  §  137,  authorizing 
compulsory  vaccination;  Rippey  v.  Texas,  193  U.  S.  509,  48  L.  Ed.  769, 
24  Sup.  Ct.  516,  upholding  Tex.  Rev.  Stats.,  art.  3395,  which  makes 
majority  vote  in  favor  of  prohibition  of  liquor  traffic  in  a  county  a  bar 
to  resubmission  of  question  to  the  voters  of  any  political  subdivision 
thereof;  Otis  v.  Parker,  187  U.  S.  608,  47  L.  Ed.  827,  23  Sup.  Ct.  169, 
holding  Const.  Cal.,  art.  IV,  §  26,  not  unconstitutional  as  to  sales  upon 
margins ;  Austin  v.  Tennessee,  179  U.  S.  347,  45  L.  Ed.  227,  21  Sup.  Ct. 
133,  sustaining  State  legislature's  power  to  regulate  or  suppress  sale 
of  cigarettes  after  taken  from  original  packages  or  importer's  hands; 
Nolen  V.  Riechman,  225  Fed.  822,  upholding  act  requiring  bond  of  jitney 
buses;  United  States  v.  Brown,  224  Fed.  136,  upholding  right  of  Con- 
gi-ess  "to  prohibit  importation  of  opium ;  Wiseman  v.  Tanner,  221  Fed. 
699,  upholding  Washington  act  of  1914  forbidding  collection  of  fees 
by  employment  agencies;  Southern  Pac.  Co.  v.  City  of  Portland,  177 
Fed.  961,  upholding  ordinance  which  prohibited  railroad  from  operat- 
ing steam  locomotives  along  certain  street;  Larabee  v.  Dolley,  175  Fed. 
395,  upholding  bank  guaranty  law  of  Kansas  (Laws  1909,  c.  61) ;  Red 
C.  Oil  Mfg.  Co.  V.  Board  of  Agriculture,  172  Fed.  704,  upholding  law 
providing  for  inspection  of  kerosene  oil;  Logan  &  Bryan  v.  Postal  Tele- 
graph &  Cable  Co.,  157  Fed.  578,  579,  581,  upholding  law  prohibiting 
dealing  in  futures  on  margins;  North  American  Cold  Storage  Co.  v. 
City  of  Chicago,  151  Fed.  123,  upholding  ordinance  authorizing  seizure 
of  putrid  food  products  in  cold  storage ;  Moyer  v.  Peabody,  148  Fed.  876, 
art.  rV,  §  6,  Constitution  of  Colorado,  and  Colo.  Sess.  Laws,  1897,  p.  204, 
c.  63,  authorizing  Governor  to  eall  out  militia  to  execute  the  laws,  sup- 
press insurrection  and  repel  invasion  are  not  in  conflict  with  Federal 
Constitution ;  Grainger  v.  Douglas  Park  Jockey  Club,  148  Fed.  521,  522, 
523,  526,  8  Ann.  Oas.  997,  78  C.  C.  A.  199,  upholding  act  of  Kentucky, 
of  March  26,  1906,  creating  a  State  racing  commission  and  recrulating 
the  racing  of  running  horses;  Sheriff  v.  Turner,  119  Fed.  785,  refusing 
to  enjoin  army  officer  under  orders  of  Secretary  of  War  from  con- 
structing sewer  because  depreciating  adjoining  property ;  In  re  Gilstrap, 
171  Cal.  113,  152  Pac.  44,  upholding  law  imposing  tax  on  itinerant 
vendei-s;  Western  Indemnity  Co.^v.  Pillsbury,  170  Cal.  734,  151  Pac. 
418,  10  N.  C.  C.  A.  64,  discussing  Employers'  Liability  Act  of  State  of 
California;  State  Savings  etc.  Bank  v.  Anderson,  165  Cal.  445,  L.  R.  A. 
1915E,  675,  132  Pac.  758,  -upholding  act  allowing  superintendent  of 
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bank  to  take  charge  of  any  bank  believed  to  be  in  an  insolvent  condi- 
tion; Ex  parte  Hadacheck,  165  Cal.  421,  L.  R.  A.  1916B,  1248,  132  Pae. 
686,  upholding  law  prohibiting  brickyards  in  residential  section  of  city; 
Matter  of  Application  of  Miller,  162  Cal.  694,  124  Pac.  428,  upholding 
law  limiting  females'  employment  to  eight  hours;* In  re  San  Chung,  11 
Cal.  App.  514,  105  Pac.  610,  upholding  ordinance  prohibiting  mainte- 
nance of  laundry  in  any  building  used  as  hall,  lodging-house,  etc.; 
People  y.  Hupp,  53  Colo.  83,  84,  Ann.  Cas.  1914A,  1177,  41  L.  R.  A. 
(N.  S.)  792,  123  Pac.  653,  upholding  prosecution  for  emptying  of  sew- 
age in  public  stream;  Bland  v.  People,  32  Colo.  325,  76  Pac.  361,  up- 
holding Laws  1899,  p.  175,  c.  93,  prohibiting  the  use  of  unregistered 
docked  horses;  Appeal  of  Schusler,  81  Conn.  279,  70  Atl.  1031,  uphold- 
ing law  prohibiting  saloon  within  two  hundred  feet  of  school ;  Campbell 
V.  District  of  Columbia,  19  App.  D.  C.  137,  holding  owner  of  dead 
animal  has  power  to  sell  carcass;  Lansburgh  v.  District  of  Columbia,  11 
App.  D.  C.  523,  holding  Act  of  Congress  of  February  17,  1873,  prohibit- 
ing gift  enterprises  in  District  of  Columbia  prohibits  use  of  trading 
stamps;  Moses  v.  United  States,  16  App.  D.  C.  438,  50  L.  R.  A.  532,  up- 
holding act  prohibiting  emission  of  dense  black  smoke  from  chimneys; 
Ex  parte  Crane,  27  Idaho,  681,  686,  151  Pac.  1008, 1010,  upholding  stat- 
ute providing  prohibition  district;  Noble  v.  Bragaw,  12  Idaho,  273,  85 
Pac.  904,  upholding  act  appointing  State  veterinary  surgeon;  Ruhstrat 
V.  People,  185  111.  142,  76  Am.  St.  Rep.  35,  57  N.  E.  44,  holding  flag  law 
of  1899  unconstitutional  depriving  United  States  citizens  of  privilege 
of  using  national  flag  as  trademark;  Pittsburgh  etc.  Ry.  Co.  v.  State, 
180  Ind.  252,  L.  R.  A.  1915D,  458,  102  N.  E.  28,  upholding  law  regulating 
height  of  cabooses  on  trains;  Southern  Ry.  Co.  v.  Railroad  Commission, 
179  Ind.  38,  100  N.  E.  342,  upholding  conviction  of  railroad  for  failure 
to  have  grab-irons  on  engine;  Inland  Steel  Co.  v.  Tedinak,  172  Ind.  434, 
189  Am.  St.  R^.  389,  87  N.  E.  234,  upholding  law  prohibiting  employ- 
ment of  children  under  fourteen;  Cincinnati  etc.  Ry.  Co.  v.  City 
of  Connersville,  170  Ind.  324,  83  N.  E.  507,  holding  city  extending 
street  over  railroad  right  of  way  must  make  compensation  to  latter; 
Indiana  Ry  Co.  v,  Calvert  168  Ind.  332,  11  Ann.  Oa».  636,  10  K  R.  A. 
(N.  S.)  780,  80  N.  E.  965,  upholding  ordinance  requiring  telephone 
company  to  remove  wires  on  twenty-four  hour  notice  of  moving  of  house ; 
State  V.  Richcreek,  167  Ind.  225,  226,  119  Am.  St  Rep.  491,  10  Ann. 
Ga£.  899,^5  L.  R.  A.  (N.  S.)  874,  77  N.  E.  1087,  1088,  upholding  law 
requiring  net  worth  of  stockholders  of  bank  to  equal  double  amount  of 
capital  stock;  Jordan  v.  Evansville,  163  Ind.  518,  519,  67  L.  R.  A.  613, 
72  N.  E.  545,  546,  upholding  Bums'  Ann.  Stats.  1901,  §  3927,  giving  city 
power  to  require  license  to  sell  intoxicating  liquors  within  four  miles  of 
its  corporate  limits;  McFadden  v.  Blocker,  3  Ind.  Ter.  235,  58  L.  R.  A, 
894,  54  S.  W.  876,  upholding  law  of  Indian  Territory  requixing  non- 
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resident  mortgagers  to  record  chattel  mortgages ;  United  States  v.  Cohn, 
2  Ind.  Ter.  490,  492,  52  S.  W.  43,  44,  upholding  law  prohibiting  sale  of 
malt  liquor  in  Indian  Territory;  Smith  v.  State  Board  of  Medical 
Examiners,  140  Iowa,  70,  117  N.  W.  1117,  upholding  law  providing 
licenses  to  practice  medicine;  McGuire  v.  Chicago  etc.  R.  Co.,  131 
Iowa,  356,  33  L.  R.  A.  (N.  S.)  706,  108  N.  W.  908,  upholding  law  mak- 
ing railroads  liable  for  injuries  to  employees ;  Balch*  v.  Glenn,  85  Kan. 
741,  746,  747,  Ann.  Ca«.  1913A,  406,  43  L.  R.  A.  (N.  S.)  1080,  119  Pac, 
70,  72,  upholding  statute  providing  for  extermination  of  orchard  pests; 
Ex  parte  Williams,  79  Kan.  218,  98  Pac.  779,  upholding  law  of  Kansas 
regulating  sale  of  black  powder;  City  of  Burlingame  v. 'Thompson,  74 
Kan.  394,  11  Ann.  Oaa.  64,  86  Pac.  450,  and  Ex  parte  Jones,  4  Okl.  Cr. 
78,  140  Am.  St.  R^.  655,  31  L  R.  A.  (N.  S.)  548,  109  Pac.  571,  both 
upholding  law  prohibiting  conducting  of  billiard-halls;  Meffert  v. 
Medical  Board,  66  Kan.  719,  72  Pac.  250,  upholding  State's  power  to 
create  board  of  examiners  to  determine  qualifications  of  x)ersons  desir- 
ing to  practice  medicine;  Harris  v.  City  of  Louisville,  165  Ky.  570,  177 
S.  W.  476,  and  Hopkins  v.  City  of  Richmond,  117  Va.  719,  86  S.  E.  146, 
both  upholding  ordinance  providing  for  segregation  of  white  and  colored 
persons;  City  of  New  Orleans  v.  Charonleau,  121  La.  893,  126  Am.  St. 
Rep.  332,  15  Ann.  Oas.  46,  18  L.  R.  A.  (N.  S.)  368,  46  South.  912,  hold- 
ing city  has  authority  to  destroy  cow  affected  with  tuberculosis;  Mc- 
Gowan  v.  City  of  New  Orleans,  118  La.  433, 10  Ann.  Gas.  633,  8  L.^R.  A. 
(N.  S.)  1120,  43  South.  41,  holding  assignment  of  unearned  part  of 
salary  by  public  officer  is  against  public  policy;  New  Orleans  Gaslight 
Co.  V.  Drainage  Commission,  111  La.  841,  35  South.  930,  authority  in 
company  under  act  of  General  Assembly  to  lay  pipes  on  public  streets 
of  New  Orleans  was  subservient  to  right  of  State  to  construct  city  sewers 
or  drain  canals  under  the  streets,  which  resulted  in  plaintiff  being  re- 
quired at  its  own  expense  to  change  location  of  its  pipes;  Dirkin  v. 
Great  Northern  Paper  Co.,  110  Me.  387,  Ann.  Oas.  1914D,  396,  86  Atl. 
326,  upholding  Laws  1909,  c.  258,  of  Maine,  making  employer  liable  for 
injuries  to  servants;  State  v.  Phillips,  107  Me.  257,  78  Atl.  286,  hold- 
ing State  may  refuse  automobiles  use  of  certain  highways;  In  re  Opin- 
ion of  the  Justices,  103  Me.  512,  13  Ann.  Gas.  745,  19  L.  R.  A.  (N.  S.) 
422,  69  Atl.  629,  upholding  constitutionality  of  law  regulating  cutting  of 
trees ;  State  v.  Frederickson,  101  Me.  46,  63  Atl.  539,  Rev.  Stats.,  c.  29, 
§  40,  declaring  wine  or  ale,  when  kept  with  intent  to  sell  same  for  tippling 
purposes  or  as  beverage,  intoxicating,  includes  unfermented  cider;  State 
V.  Robb,  100  Me.  185,  60  Atl.  876,  upholding  city  ordinance  providing 
that  no  person  shall  go  about  collecting  any  horse  offal,  except  persons 
appointed  by  sanitary  committee;  Chesapeake  etc.  Tel.  Co.  v.  Golds- 
borough,  125  Md.  674,  676,  94  Atl.  325,  upholding  right  of  board  of 
forestry  to  inspect  and  trim  roadside  trees;  Hiller  v.  State,  124  Md. 
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391,  92  Atl.  844,  upholding  ordinance  prohibiting  playing  of  ball  on 
Sundays;  State  v.  Loden,  117  Md.  379,  Ann.  Oas.  1913B,  1300,  40 
L.  B.  A.  (N.  S.)  193,  83  Atl.  566,  upholding  law  requiring  license  and 
examination  for  moving-picture  operators ;  State  v.  Hyman,  98  Md.  615, 
64  L.  R.  A.  637,  57  Atl.  9,  Acts  1902,  p.  121,  c.  101,  relating  to  use  of 
premises  for  manufacture  of  clothing,  is  valid;  Scholle  v.  State,  90  Md. 
740,  46  Atl.  327, .  upholding  legislative  act  requiring  medical  practi- 
tioners to  obtain  licenses  from  board  of  examiners  appointed  by  private 
corporation;  Commonwealth  v.  Strauss,  191  Mass.  553,  78  N.  E.  189, 
Rev.  Laws,  c.  56,  §  1,  providing  that  person  or  firm  doing  business  in 
State  shall  not  make  it  a  condition  to  any  sale  of  merchandise  that 
purchaser  shall  not  ideal  in  those  of  any  other  person  or  firm,  is  within 
police  power;  Withey  v.  Bloem,  163  Mich.  423,  35  L.  R.  A.  (N.  S.)  628, 
128  N.  W.  914,  upholding  law  providing  nine-hour  work  day  for  women ; 
Attorney  General  v.  Lindsay,  178  Mich.  535,  145  N.  W.  102,  upholding 
law  limiting  debts  of  municipalities;  State  v.  Lane,  126  Minn.  82,  83, 
104,  Ann.  Oas.  1915D,  549,  52  L.  R.  A.  (N.  S.)  932,  147  N.  W.  952,  953, 
upholding  law  allowing  seizure  of  furniture  in  bawdy-house;  State  v. 
Chicago  etc.  Ry.  Co.,  114  Minn.  126,  129,  Ann.  Oas.  1912B,  1030,  38 
L.  R.  A.  (N.  S.)  494,  130  N.  W.  547,  548,  upholding  law  prohibiting 
emission  of  dense  black  smoke;  American  Express  Co.  v.  Beer,  107 
Miss.  549,  Ann.  Oas.  1916D,  127,  65  South.  582,  and  Hughes  v.  State, 
67  Tex.  348,  149  S.  W.  182,  both  upholding  law  requiring  express  com- 
panies to  preserve  names  of  consigners  and  consignees  of  intoxicating 
liquor;  Yazoo  etc.  R.  R.  Co.  v.  Harrington,  85  Miss.  375,  37  South. 
1017,  upholding  Rev.  Code,  1892,  §  3561,  making  it  the  duty  of  rail- 
roads to  maintain  proper  cattle-guards  where  the  tracks  pass  through 
inclosed  land ;  State  v.  Chicago  etc.  R.  Co.,  239  Mo.  254,  143  S.  W.  801, 
upholding  law  requiring  railroad  to* run  at  least  one  train  on  Sunday; 
St.  Louis  Gunning  Advertisement  Co.  v.  City  of  St.  Louis,  235  Mo.  151, 
156,  204,  220,  137  S.  W.  944,  946,  962,  967,  upholding  ordinance  limiting 
height  of  billboards ;  State  v.  Smith,  233  Mo.  267,  33  L.  R.  A-  (N.  S.) 
179,  135  S.  W.  471,  upholding  law  requiring  license  to  practice  medi- 
cine ;  State  v.  Tower,  185  Mo.  100,  68  L.  R.  A.  402,  84  S.  W.  14,  uphold- 
ing Laws  1901,  p.  73,  making  emission  of  dense  smoke  in  city  limits  a 
nuisance;  State  v.  Bixman,  162  Mo.  27,  62  S.  W.  833,  upholding  State 
law  imposing  fee  for  privilege  of  manufacturing  or  selling  beer  within 
State;  State  v.  Layton,  160* Mo.  489,  61  S.  W.  174,  upholding  State  act 
prohibiting  arsenic,  calomel,  bismuth,  ammonia  or  alum  in  articles  used 
in  preparation  of  food,  baking-powder;  In  re  Phillips,  82  Neb.  47,  17 
L.  R.  A.  (N.  S.)  1001,  116  N.  W.  951,  upholding  law  requiring  license 
for  sale  of  liquor;  State  v.  Ramscyer,  73  N.  H.  36,  58  Atl.  960,  uphold- 
ing Anti-trading  Stamp  Act  of  1899;  Van  Cleve  v.  Passaic  Val.  etc. 
Commrs.,  71  N.  J.  L.  224,  58  Atl.  587,  upholding  act  of  April  22,  1903, 
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entitled  "An  act  to  relieve  from  pollution  the  rivers  and  streams  within 
the  Passaic  Valley  Sewerage  District";  State  v.  Armour  &  Co.,  27  N.  D. 
213,  145  N.  W.  1047,  upholding  law  requiring  labeling  of  lard;  Halter 
V.  State,  74  Neb.  763, 121  Am.  St.  Rep.  754,  7  L.  R.  A.  (N.  S.)  1079, 105 
N.  W.  300,  upholding  conviction  for  placing  American  flag  on  beer 
bottles;  Ex  parte  Ah  Pah,  34  Nev.  288,  119  Pac.  773,  upholding  act  pro- 
hibiting keeping  of  bawdy-house  within  four  hundred  yards  of  school; 
Rapp  v.  Venable,  16  N.  M.  515,  110  Pac.  836,  upholding  law  prohibiting 
saloons  within  five  miles  of  United  States  Sanatorium;  Church  v.  Terri- 
tory, 14  N.  M.  234,  91  Pac.  722,  upholding  conviction  for  allowing  minor 
to  gamble  in  saloon;  Bryant  v.  Skillman  Hardware  Co.,  76  N.  J.  L.  49, 
69  Atl.  25,  upholding  law  prohibiting  employment  of  children  under 
fourteen  years  of  age;  Feld  v.  Board  of  Health,  86  N.  J.  L.  96,  90  Atl. 
672,  upholding  ordinance  requiring  inspection  of  animals  before  and 
after  slaughter;  Valentine  v.  City  of  Englewood,%76  N.  J.  L.  521,  16 
Aim.  Oas.  781,  19  L.  R.  A.  (N.  S.)  262,  71  Atl.  349,  holding  board  of 
health  not  liable  for  establishing  quarantine  where  disease  did  not 
exist ;  Schlesinger  v.  Gilhooly,  189  N.  Y.  29,  12  Ann.  Gas.  1138,  81  N.  E. 
629,  upholding  act  of  Congress  limiting  rate  of  interest  on  note;  State 
V.  Barrett,  138  N.  C.  644,  50  S.  E.  511,  upholding  Laws  N.  C.  1903, 
p.  749,  c.  434,  providing  that  no  person  other  than  licensed  retail  dealers 
shall  sell  within  county  of  Union  any  intoxicating  liquor;  State  Board 
of  Health  v.  City  of  Greenville,  86  Ohio  St.  22,  Ann.  Gas.  1913D,  52, 
98  N.  E.  1021,  upholding  authority  of  State  board  of  health  to  guard 
against  pollution  of  public  streams ;  Kuchler  v.  Weaver,  23  Okl.  438,  18 
Ann.  Gas.  462,  100  Pac.  922,  upholding  law  prohibiting  maintenance  of 
slaughter-house  within  half  mile  of  city;  State  v.  Bunting,  71  Or.  263, 
Ann.  Gas.  1916G,  1003,  139  Pac.  732,  upholding  law  providing  ten-hour 
work  day  in  mills  and  factories;  Sandys  v.  Williams,  46  Or.  340-,  80 
Pac.  647,  ordinance  interdicting  sale  of  intoxicating  liquors  in  private 
room  does  not,  by  making  exception  in  favor  of  hotels,  contravene 
Const.,  art.  I,  §  21 ;  Ex  parte  Hawley,  22  S.  D.  29,  15  L.  R.  A.  (N.  S.) 
188,  115  N.  W.  55,  upholding  act  requiring  fee  for  inspection  of 
nurseries;  State  v.  Persica,  130  Tenn.  58,  66,  168  S.  W.  1059,  1061,  up- 
holding law  providing  for  abatement  of  places  where  liquor  is  sold  un- 
lawfully; Morrison  v.  State,  116  Tenn.  542,  95  S.  W.  495,  upholding 
act  requiring  separation  of  white  and  colored  persons  on  street-cars; 
Harriman  v.  Southern  Ry.  Co.,  Ill  Tenn.  551,  82  S.  W.  216,  Acts  1891, 
p.  93,  c.  49,  empowering  city  to  require  railroads  to  construct  bridges 
over  crossings,  applies  to  railroads  whose  tracks  were  laid  before  streets 
were  built ;  Knoxville  v.  Knoxville  Water  Co.,  107  Tenn,  675,  64  S,  W. 
1082,  upholding  city's  power  under  statutory  authority  to  regulate 
water  rates ;  Ex  parte  Flake,  67  Tex.  Cr.  219,  221,  149  S.  W.  147,  148, 
upholding  tax  required  of  those  maintaining  cold  storage  for  intoxicat- 
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ing  liquors;  Smith  v.  State,  66  Tex.  Cr.  387,  146  S.  W.  903,  upholding 
act  requiring  tWo  years'  experience  for  conductors  on  railroad  trains; 
Ex  parte  Townsend,  64  Tex.  Cr.  367,  376,  377,  Ann.  Oas.  19140,  814,  144 
S.  W.  637,  642,  643,  upholding  law  requiring  license  for  sale  of  malt 
liquor;  Ex  parte  Savage,  63  Tex.  Cr.  294,  Ann.  Oas.  1913D,  951,  141 
S.  W.  249,  upholding  right  of  city  to  limit  height  of  billboards;  Ex 
parte  Roper,  61  Tex.  Cr.  74,  84,  85,  88,  131,  134  S.  W.  337,  342,  344, 
346,  allowing  injunction  restraining  sale  of  liquor  in  dry  territory; 
Barckell  v.  State,  47  Tex.  Civ.  395,  106  S.  W.  191,  upholding  act  allow- 
ing suit  to  abate  saloon  operating  without  license;  Salt  Lake  City  v. 
Young,  45  Utah,  355,  145  Pac.  1049,  upholding  ordinance  prohibiting 
watering  of  cattle  in  public  stream;  State  v.  Morse,  84  Vt.  394,  395, 
Ann.  Gas.  1918B,  218,  34  L.  R.  A.  (N.  S.)  190,  80  Atl.  191,  upholding 
law  prohibiting  bathing  in  source  of  city's  water  supply;  Shenandoah 
Lime  Co.  v.  Mann,  105  Va.  873,  Ann.  Oaa.  19150,  973,  80  S.  E.  755,  up- 
holding law  providing  for  employment  of  convicts  in-  grinding  oyster-, 
shells;  State  v.  Howell,  85  Wash.  297,  Ann.  Gas.  1916A,  1281,  147  Pac. 
1161,  upholding  law  requiring  bond  of  jitney  buses;  State  v.  Meath,  84 
Wash.  313,  147  Pac.  15,  refusing  to  allow  act  appointing  new  health 
commissioner  to  have  immediate  effect;  Fellows  v.  City  of  Charleston, 
62  W.  Va.  671,  125  Am.  St.  Bep.  990,  13  Ann.  Oa&  1185,  18  L.  E.  A. 
(N.  S.)  737,  59  S.  E.  625,  holding  law  requiring  permit  to  build  house  is 
valid  exercise  of  police  power;  Woods  v.  Cottrell,  66  W.  Va.  483,  104 
Am.  St.  Rep.  1004,  65  L.  R.  A.  616,  47  S.  E.  278,  upholding  Code  1899, 
c.  161,  §  1,  authorizing  seizure  of  gambling  tables  or  instruments  cov- 
ered by  it,  is  not  unconstitutional;  State  v.  Cary,  126  Wis.  139,  106 
N.  W.  794,  upholding  Laws  1905,  p.  419,  c.  278,  amending  Rev.  Stats. 
1898,  §  1691,  prohibiting  loan  of  money  on  chattels  at  greater  rate  than 
ten  per  cent  per  annum;  State  v.  Whitcom,  122  Wis.  116,  99  N.  W.  470, 
holding  void  Rev.  Stats.  1898,  §  1570  et  seq.,  as  amended  by  Laws  1901, 
p.  477,  c.  341,  providing  that  no  person  shall  peddle  without  a  license 
except  certain  specified  classes;  Chici^  etc.  Ry.  Co.  v.  Chicago,  166 
U.  S.  266,  41  L.  Ed.  991,  17  Sup.  Ct.  592,  uncompensated  obedience  to 
I>oiice  regulation  is  not  taking  of  property  without  due  process;  North 
Carolina  v.  Vanderford,  35  Fed.  286,  revenue  officers'  destruction  of 
unstamped  whisky  found  on  private  property  is  not  tortious ;  Platte  etc. 
Milling  Co.  v.  Dowell,  17  Colo.  383,  30  Pac.  71,  State  in  granting  canal 
company's  charter  did  not  surrender  police  power;  State  v.  Gardner,  68 
Ohio  St.  609,  65  Am.  St.  Rop.  790,  41  L.  R.  A-  691,  51  N.  E.  138,  but 
holding  part  of  plumbing  regulation  permitting  partnership  to  engage 
in  plumbing  where  one  partner  has  license  invalid;  Western  Union  Tel. 
Co.  V.  Mellon,  100  Tenn.  434,  46  S.  W.  444,  interstate  character  of  tele- 
graph company  does  not  exempt  from  liability  for  nondelivery. 

Upon  authority  of  principal  case,  following  have  been  held  valid  exer- 
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cises  of  police  power:  Powell  v.  Pennsylvania,  127  U.  S.  687, 82  L.  Ed.  257, 
8  Sup.  Ct.  997,  (see  dissenting  opinion  in  127  U.  S.  697,  82  L.  Ed.  261, 
8  Sup.  Ct.  1262),  Pennsylvania  law  prohibiting  sale  of  oleomargarine; 
Wilkerson  v.  Rahrer,  140  U.  S.  556,  85  L.  Ed.  575,  11  Sup.  Ct.  867,  act 
of  1890,  making  imported  liquors  subject  to  State  laws  upon  arrival  in 
State ;  New  York  etc.  Ry.  Co.  v.  Bristol,  161  U.  S.  567,  88  L.  Ed.  278, 
14  Sup.  Ct.  440,  city  ordinance  compelling  street  railway  to  ehange 
grade ;  Hennington  v.  Georgia,  163  U.  S.  304,  41  L.  Ed.  169,  16  Sup.  Ct. 
1088,  statute  prohibiting  operating  freight  trains  on  Sunday;  St.  Louis 
etc.  Ry.  Co.  v.  Mathews,  165  U.  S.  23,  41  L.  Ed.  620,  17  Sup.  Ct.  261, 
Missouri  act  making  railroads  absolutely  liable  for  Rres  caused  by 
locomotives;  Chicago  etc.  Ry.  Co.  v.  Nebraska,  170  U.  S.  74,  42  L.  Ed. 
954,  18  Sup.  Ct.  520,  Maine  act  compelling  railways  to  keep  crossings  in 
repair;  Western  Union  Tel.  Co.  v.  New  York,  38  Fed.  555,  8  L.  B.  A. 
452,  act  requiring  tel^^aph  wires  to  be  placed  under  streets;  Humes  v. 
Fort  Smith,  93  Fed.  863,  ordinance  imposing  license  on  dealers  in  trad- 
ing stamps;  Ex  parte  Byrd,  84  Ala.  19,  5  Am.  St.  Rep.  880,  4  South. 
'398,  ordinance  establishing  markets  and  forbidding  sales  of  certain 
articles  outside  thereof;  Ex  parte  Tuttle,  91  Cal.  591,  27  Pac.  934,  city 
ordinance  prohibiting  pool  selling  outside  race-track  indosures;  Wood- 
ruff V.  New  York  etc.  Ry.  Co.,  59  Conn.  85,  20  Atl.  20,  act  ordering  re- 
moval of  tracks  from  grade  crossing  and  changing  approaching  tracks; 
In  re  Application  of  Clark,  65  Conn.  41,  28  L.  E.  A.  247,  31  Atl.  528, 
imprisonment  of  witness  for  refusal  to  testify  before  grand  jury; 
Porter  v.  Ritch,  70  Conn.  254,  89  L.  R.  A.  858,  39  Atl.  175,  law  provid- 
ing for  temporary  detention  of  supposed  lunatics;  Territory  v.  O'Con- 
nor, 5  Dak.  410,  41  N.  W.  751,  and  Gordon  v.  State,  46  Ohio  St.  636,  6 
L.  R.  A.  755,  23  N.  E.  67,  local  option  laws ;  Jacksonville  v.  Ledwith,  26 
Fla.  194,  23  Am.  St.  Rep.  566,  9  L.  R.  A.  74,  7  South.  889,  ordinance 
regulating  markets;  Jamieson  v.  Indiana  Natural  Gas  etc.  Co.,  128  Ind. 
566,  12  L.  R.  A.  656,  28  N.  E.  79  (see  dissenting  opinion  in  128  Ind.  589, 
12  L.  R.  A.  668,  28  N.  E.  87),  regulation  of  pressure  of  natural  g^; 
State  V.  Lewis,  134  Ind.  256,  20  L.  R.  A.  55,  33  N.  E.  1026,  act  prohibit- 
ing possession  of  gill-nets  except  in  certain  cases;  State  v.  Roby,  142 
Ind.  192,  51  Aql  St.  Rep.  191,  88  L.  R.  A.  221,  41  N.  E.  153,  act  regulat- 
ing horse-racing,  as  to  time  and  place;  United  States  v.  Cohn,  2  Ind. 
Ter.  474,  52  S.  W.  43,  Congress'  prohibition  of  sale  of  malt  in  Indian 
Territory;  Missouri  Pac.  Ry.  Co.  v.  Finley,  38  Kan.  557,  16  Pac.  956, 
and  Rouse  v.  Youard,  1  Kan.  App.  282,  41  Pac.  430,  statutes  imposing 
damages  for  spread  of  Texas  fever  from  imported  cattle;  Singer  v. 
State,  72  Md.  465,  466,  8  L.  R.  A.  551,  19  Atl.  1045,  act  requir- 
ing plumbers  to  obtain  certificate  of  competency  from  commissioners; 
Deems  v.  Baltimore,  80  Md.  173,  175,  45  Am.  St.  Rep.  842,  843, 
26  L.  R.  A.  548,  544,  30  Atl.  650,  ordinance  providing  for  destruction  of 
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impure  tnilk;  Baltimore  v.  Keeley  Inst.,  81  Md.  116,  27  L.  R.  A.  648,  31 
AtL  438,  sustaining  act  providing  for  sending  drunkards  to  Statd  insti- 
tution for  treatment;  Ford  v.  State,  85  Md.  476,  60  Am.  St.  Rep.  339, 
41  L.  R.  A.  552,  37  AtL  173,  act  making  possession  of  policy  tickets 
unlawful;  Sprigg  v.  Garrett  Park,  89  Md.  414,  43  Atl.  816,  ordinance 
ordering  abolition  of  privies  already  constructed;  State  v.  Broadbelt, 
89  Md.  579,  73  Am.  St.  Rep.  205,  45  L.  R.  A.  435,43  Atl.  773,  act  for 
registration  of  dairy  cattle  and  certain  sanitary  regulations;  Rideout  v. 
Knox,  148  Mass.  374,  12  Am.  St.  Rep.  565,  2  L.  R.  A.  83,  19  N.  E.  393, 
act  declaring  fences  unnecessarily  exceeding  six  feet  in  height  private 
nuisances;  Newton  v.  Joyce,  166  Mass.  84,  55  Am  St.  Rep.  386,  44  N.  E. 
116,  act  prohibiting  maintenance,  without  license,  of  stable  for  over 
four  horses;  People  v.  Worden  Grocer  Co.,  118  Mich.  604,  77  N.  W. 
316,  act  requiring  branding  of  vinegar  as  fermented  or  distilled,  and 
regulating  its  constitution;  State  v.  South  Orange,  55  N.  J.  L.  262,  26 
Atl.  77,  township  regulation  of  construction  of  sewers  from  adjoining 
townships ;  Newark  v.  Watson,  56  N.  J.  L.  673,  24  L.  R.  A.  849,  29  Atl. 
489,  prohibition  of  use  of  certain  land  for  burial  purposes;  State  v. 
Moore,  104  N.  C.  720,  721,  17  Am.  St.  Rep.  701,  702,  10  S.  E.  145,  stat- 
ute regulating  sale  of  seed  cotton;  Bagg  v.  Wilmington  etc.  Ry.  Co., 
109  N.  C.  288,  26  Am.  St.  Rep.  577,  14  L.  R.  A.  599,  14  S.  E.  82,  statute 
requiring  railroads  to  forward  freight  five  days  after  receipt;  Rosen- 
baum  V.  Newbem,  118  N.  C.  97,  32  L.  R.  A.  125,  24  S.  E.  3,  act  requir- 
ing dealers  in  second-hand  clothing  to  turn  it  over  to  city  for  disinfec- 
tion, at  specified  rate;  Ex  parte  Mon  Luck,  29  Or.  426,  54  Am.  St.  Rep. 
806,  32  L.  R.  A.  739,  44  Pac.  694,  act  punishing  possession  of  opium 
without  physician's  certificate;  Titusville  v.  Brennan,  143  Pa.  St.  648, 
24  Am.  St.  Rep.  582,  14  L.  R.  A.  101,  22  Atl.  895,  act  prohibiting  ped- 
dling without  license ;  State  v.  Aiken,  42  S.  C.  249,  26  L.  R.  A.  358,  20 
S.  E.  231,  Dispensary  Act  of  1893,  prohibiting  sale  of  liquor,  except  by 
State;  Austin  v.  State,  101  Tenn.  579,  70  Am.  St.  R^.  712,  48  S.  W. 
310,  act  prohibiting  importation  of  cigarettes  into  State;  Waters-Pierce 
Oil  Co.  V.  State,  19  Tex.  Civ.  App.  12, 44  S.  W.  941,  act  prohibiting  agree- 
ments in  restraint  of  trade;  State  v.  Hodgson,  66  Vt.  145,  28  Atl.  1091, 
act  providing  imprisonment  for  furnishing  intoxicating  liquors;  Haigh 
V.  Bell,  41  W.  Va.  24,  31  L.  R.  A.  132,  23  S.  E.  668,  act  making  it  unlaw- 
ful  for  owner  of  hogs  to  permit  them  to  run  at  large;  Bittenhaus  v. 
Johnston,  92  Wis.  598,  82  L.  R.  A.  383,  66  N.  W.  807,  act  regulating 
fishing,  and  discriminating  between  different  localities  and  species. 

Cited  in  dissenting  opinion  in  Bowman  v.  Chicago  etc.  Ry.  Co.,  125 
U.  S.  512,  517,  31  L.  Ed.  716,  718,  8  Sup.  Ct.  707,  708,  710,  711,  major- 
ity holding  Iowa  liquor  law  invalid,  as  applied  to  imported  liquors; 
McKean  v.  Archer,  52  Fed.  795,  Bullard  v.  Northern  Pac.  R.  R.  Co.,  10 
Mont.  184,  11  L.  R.  A.  251,  25  Pac.  124,  and  State  v.  Eason,  114  N.  C. 
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792,  41  Am.  St.  B^.  81S,  23  L.  B.  A.  524,  19  S.  E.  89,  argueqdo;  State 
V.  Ryan,  70  Wis.  681,  36  N.  W.  825,  act  providing  for  arrest  and  im- 
prisonment of  drunkards,  denies  dne  process;  dissenting  opinion  in 
Pabst  Brewing  Co.  v.  Crenshaw,  198  U.  S.  38,  49  L.  Ed.  934,  25  Sup. 
Ct.  552,  majority  upholding  State  statute  imposing  inspection  fee  upon 
beer  or  other  malt  liquors  shipped  from  other  States  into  that  State 
and  held  for  sale;  dissenting  opinion  in  MeCully  v.  Chicago  etc.  Ry. 
Co.,  212  Mo.  43,  110  S.  W.  723,  majority  refusing  to  uphold  law  requir- 
ing railroad  to  furnish  free  transportation  to  shippers  of  livestock; 
dissenting  opinion  in  Hathom  v.  Natural  Carbonic  Gas  Co.,  194  N.  Y. 
358,  128  Aql  St.  Rep.  555,  16  Ann.  Gas.  989,  23  L.  R.  A.  (N.  S.)  436, 
87  N.  E.  516,  majority  refusing  to  uphold  law  prohibiting  pumping  of 
water  from  mineral  spring;  dissenting  opinion  in  Kirk  v.  Wyman,  83 
S.  C.  387,  23  L.  R.  A.  (N.  S.)  1188,  65  S.  E.  392,  majority  holding  board 
of  health  had  no  power  to  isolate  one  afflicted  with  leprosy ;  dissenting 
opinion  in  McDermott  v.  State,  143  Wis.  38,  21  Ann.  Oaj^  1815,  126 
N.  W.  893, .  majority  upholding  conviction  for  mislabeling  of  maple 
syrup. 

Distinguished  in  In  re  Marshall,  102  Fed.  325,  declaring  county  ordi- 
nance invalid  making  it  a  misdemeanor  to  kill  game  with  repeating  or 
magazine  shotgun ;  Iowa  v.  Santee,  111  Iowa,  4,  82  N.  W.  446,  declaring 
unconstitutional  law  prohibiting  petroleum  products  for  illumination 
except  in  connection  with  Welsbach  hydrocarbon  incandescent  lamp; 
Asbell  V.  Edwards,  63  Kan.  620,  66  Pac.  644,  confining  livestock  sani- 
tary commission  strictly  within  limits  of  jurisdiction,  not  passing  upon 
validity  of  statutory  provisions  authorizing  summary  proceedings 
against  affected  cattle;  State  v.  Dalton,  22  R.  I.  82,  46  Atl.  235,  declar- 
ing unconstitutional  act  prohibiting  giving  or  receiving  trade  coupons; 
dissenting  opinion  in  Wiseman  v.  Tanner,  221  Fed.  709,  majority  uphold- 
ing act  of  Washington  of  1914  forbidding  collection  of  fees  by  employ- 
ment agencies;  dissenting  opinion  in  Young  v.  Lemieux,  79  Conn.  444, 
129  Aql  St.  Rep.  193,  8  Ann.  Cas.  452,  20  L.  R.  A.  (N.  S.)  160,  65  Atl. 
601,  majority  upholding  law  requiring  seven  days*  notice  on  sale  of 
entire  stock  of  goods;  dissenting  opinion  in  Kiley  v.  Chicago  etc.  Ry. 
Co.,  138  Wis.  242,  119  N.  W.  320,  majority  upholding  Hability  of  rail- 
road for  injuries  to  employees. 

Fourteenth  Amendment  considered  with  relation  to  special  privi- 
l^es,  burdens  and  restrictions.  Note,  25  Am.  St.  Rep.  882,  888, 
887,  890. 

What  is  due  process  of  law.    Note,  20  Am.  St.  Rep.  556,  558. 

Constitutional  equality  of  privileges,  immunities  and  protection. 
Note,  14  L.  R.  A.  582. 

Discrimination  against  women  in  police  r^ulations.  Note,  49 
L.  R.  A.  111. 
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State  cannot,  in  exercising  police  power,  violate  constitutional  ri^ts, 
or  interfere  with  Federal  powers. 

Approved  in  Western  Union  Tel.  Co.  v.  Kansas,  216  U.  S.  28,  54 
L.  Ed.  366,  30  Sup.  Ct.  190,  refusing  to  sustain  tax  on  telegraph  com- 
pany for  benefit  of  school  fund ;  Adair  v.  United  States,  208  U.  S.  173, 
IS  Ann.  Caa.  764,  52  L.  Ed.  442,  28  Sup.  Ct.  277,  refusing  to  uphold 
law  making  it  an  offense  for  employer  to  discharge  employee  on  ac- 
count of  affiliation  with  labor  union;  Kansas  City  Gas  Co.  v.  Kansas 
City,  198  Fed.  512,  Haskell  v.  Cowham,  187  Fed.  407,  i09  C.  C.  A.  235, 
and  Kansas  Natural  Gas  Co.  v.  Haskell,  172  Fed.  557,  all  refusing  to 
uphold  law  which  prohibited  exportation  of  natural  gas ;  In  re  Arkansas 
Rate  Cases,  187  Fed.  301,  holding  railroad  rates  prescribed  by  Arkansas 
to  be  confiscatory ;  Edison  Electric  Light  etc.  Co.  v.  Blomquist,  185  Fed. 
621,  refusing  to  uphold  ordinance  requiring  telephone  company  to  re- 
move wire  on  notice  from  house  mover;  Shepard  v.  Northern  Pac.  Ry. 
Co.,  184  Fed.  773,  holding  railroad  rates  established  by  Minnesota 
to  be  confiscatory;  United  States  v.  Delaware  &  H.  Co.,  164  Fed. 
233,  234,  refusing  to  deprive  railroad  of  right  to  mine  coal;  Hume 
V.  Laurel  Hill  Cemetery,  142  Fed.  563,  564,  ordinance  which  arbi- 
trarily prohibits  burial  of  bodies  within  an  entire  county  embrac* 
ing  large  tracts  of  land,  aiid  where  public  health  could  not  be  en- 
dangered, is  void;  Curran  Bill  Posting  etc.  Co.  v.  Denver,  47  Colo. 
225,  27  L.  E.  A.  (N.  S.)  544,  107  Pac.  263,  refusing  to  uphold  ordi- 
nance of  Denver  limiting  height  of  billboards;  Stubbs  v.  People,  40 
Colo.  427,  122  Am.  St.  Rep.  1068,  13  Ann.  Cas.  1025, 11  L.  R.  A.  (N.  S.) 
1071,  90  Pac.  1118,  refusing  to  uphold  statute  prohibiting  importation 
of  dock-tailed  horses ;  District  of  Columbia  v.  Robinson,  30  App.  D.  C. 
288,  refusing  to  uphold  law  prohibiting  any  kind  of  labor  on  Sunday; 
United  States  v.  Ross,  5  App.  D.  C.  250,  refusing  to  uphold  law  requir- 
ing plumbers  to  pass  examination  in  physics  and  hygiene;  State  v. 
Durein,  70  Kan.  33,  80  Pac.  993,  Laws  1881,  p.  233,  c.  128,  §  1,  making 
sale  of  intoxicating  liquors,  etc.,  misdemeanor,  except  when  sold  for 
medicinal  purposes,  is  constitutional;  State  v.  Durein,  70  Kan.  12,  78 
Pac.  156,  laws  regulating  sale  of  intoxicating  liquor  not  void  because 
statute  gives  to  probate  judges  authority  to  refuse  permits  arbitrarily; 
Sanders  v.  Commonwealth,  117  Ky.  7,  111  Am.  St.  Rep.  222,  1  L.  R.  A. 
(N.  S.)  932,  77  S.  W.  360,  Ky.  Stats.  1899,  §  1274,  prohibiting  sale  of 
milk  from  cows  fed  on  "still  slop,"  valid;  State  v.  Gurry,  121  Md.  544, 
545,  Ann.  Oas.  1915B,  957,  47  L.  R.  A.  (N.  S.)  1087,  88  AtL  550,  551, 
refusing  to  uphold  ordinance  prohibiting  white  persons  living  in  blocks 
occupied  by  negroes,  and  vice  versa;  Commonwealth  v.  Maletsky,  203 
Mass.  245,  24  L.  R.  A.  (N.  S.)  1168,  89  N.  E.  246,  holding  ordinance  re- 
quiring license  of  junk-dealers  was  void  on  account  of  excessive 
penalty;  Ex  parte  McDonald,  49  Mont.  464,  Ann.  Oas.  1916A,  1166, 
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L.  R.  A.  1915B,  988,  143  Pac.  950,  holding  Governor  in  placing  portion 
of  State' under  military  law  cannot  deny  offenders  right  of  jnry  trial; 
State  V.  Parker  Distilling  Co.,  236  Mo.  300,  304,  139  S.  W.  477,  478, 
refusing  to  uphold  statute  which  exempted  local  wines  from  taxation; 
McConnell  v.  McKillip,  71  Neb.  716,  115  Am.  St.  Rep.  614,  8  Ann.  Cas. 
898,  65  L.  B.  A.  610,  99  N.  W.  607,  refusing  to  uphold  statute  providing 
for  seizure  of  guns  of  those  hunting  unlawfully ;  In  re  Wilson,  10  N.  M. 
36,  60  Pac.  75,  declaring  territorial  statute  unconstitutional  imposing 
license  fee  as  condition  for  sale  of  coal-oil  in  original  packages  by 
importer;  Glenn  v.  Southern  Express  Co.,  170  N.  C.  295,  296,  297,  87 
S.  E.  142,  refusing  to  mandamus  railroad  to  receive  liquor  for  shipment 
into  prohibition  territory ;  Lorntsen  v.  Union  Fishermen  'a  Co-op.  Pack- 
ing Co.,  71  Or.  546,  143  Pac.  623,  holding  law  allowing  corporation  to 
use  word  "co-operative"  in  its  name  only  under  certain  conditions 
could  not  affect  corporations  already  in  existence;  J.  W.  Kelly  &  Co. 
V.  Conner,  122  Tenn.  373,  374,  123  S.  W.  630,  631,  holding  equity  will 
not  enjoin  prosecution  for  violation  of  liquor  law;  State  v.  Redmon,  131 
Wis.  108,  126  Am.  St.  Rep.  1008,  15  Ann.  Cas.  408,  14  L.  R.  A.  (N.  S.) 
229,  114  N.  W.  141,  holding  law  giving  occupant  of  lower  berth  in 
sleeping-car  control  of  upper  berth  is  unconstitutional;  Baltimore  v. 
Fairfield  Imp.  Co.,  87  Md.  362,  67  Am.  St  Rep.  847,  39  Atl.  1083,  en- 
joining city  from  maintaining  leper  in  private  house  near  complainant's. 
Upon  this  principle,  following  laws  have  been  held  invalid:  Minnesota 
V.  Barber,  136  U.  S.  320,  84  L.  Ed.  458,  10  Sup.  Ct.  864,  Swift  v.  Sut- 
phin,  39  Fed.  632,  In  re  Barber,  39  Fed.  643,  and  In  re  Rebman,  41  Fed. 
870,  all  holding  statutes  prohibiting  sale,  of  meat,  not  inspected  before 
slaughter,  void;  Crutcher  v.  Kentucky,  141  U.  S.  61,  86  L.  Ed.  658,  11 
Sup.  Ct.  855,  State  act  attempting  to  regulate  foreign  express  compa- 
nies; Schollenbergcr  v.  Pennsylvania,  171  U.  S.  17,  48  L.  Ed.  55,  18 
Sup.  Ct.  763,  Pennsylvania  statute  prohibiting  sale  of  oleomargarine  is 
void  as  to  original  packages;  Smith  v.  Bivens,  56  Fed.  356,  act  except- 
ing certain  land  from  distraint  for  cattle  trespassing  thereon;  Sawric 
V.  Tennessee,  82  Fed.  617,  statute  prohibiting  sale  of  cigarettes,  void 
as  to  original  imported  packages;  Richmond  v.  Southern  etc.  Tel.  Co., 
85  Fed.  26,  28  C.  C.  A.  659,  ordinances  of  restrictive  character,  regulat- 
ing telephone  companies;  Pensacola  etc.  Ry.  Co.  v.  State,  25  Fla.  329, 
8  L.  R.  A.  668,  5  South.  841,  enforcement  of  rates  insufficient  to  pay 
operating  expenses  is  deprivation  without  due  process;  Ritchie  v.  Peo- 
ple, 155  111.  Ill,  46  Am.  St.  Rep.  825,  29  L.  R.  A.  84,  40  N.  E.  458,  act 
prohibiting  employment  of  females  in  factories  for  over  eight  hours  per 
day;  State  v.  Jackman,  69  N.  H.  330,  42  L.  R.  A.  440,  41  Atl.  348,  ordi- 
nance compelling  property  owners  to  keep  sidewalks  free  from  snow; 
State  V.  Tenant,  110  N.  C.  612,  28  Am.  St.  Rep,  716,  15^  L.  R.  A.  424,  14 
S.  £.  388,  act  prohibiting  erection  of  buildings  in  city  limits  without 
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permission  of  aldermen ;  State  v.  Moore,  113  N.  C.  705,  22  L.  B.  A.  475, 
18  S.  E.  345,  act  imposing  one  thousand  dollars  license  on  ''emigrant 
agents,"  fairing  laborers  to  go  outside  of  State;  State  v.  Speyer,  67  Vt. 
505,  48  Am.  St.  Rep.  833,  29  L.  R.  A.  575,  32  Atl.  477,  r^ulation  pro- 
liibiting  maintaining  pig-pens,  within  one  hundred  feet  of  any  spring  or 
well;  State  v.  Ryan,  70  Wis.  687,  36  N.  W.  828,  provision  for  arrest 
and  imprisonment  of  common  drunkards;  dissenting  opinion  in  Bow- 
man V.  Chicago  etc.  Ry.  Co.,  125  U.  S.  516,  31  L.  Ed.  718,  8  Sup.  Ct. 
710,  and  State  v.  Wilson,  61  Kan.  41,  58  Pac.  984,  arguendo ;  dissenting 
opinion  in  State  v.  Aiken,  42  S.  C.  264,  26  L.  R.  A.  363,  20  S.  E.  237, 
majority  upholding  Dispensary  Act  of  1893;  dissenting  opinion  in  State 
V.  Coppage,  87  Kan.  765,  125  Pac.  13,  majority  holding  employer  could 
not  coerce  employee  to  agree  not  to  afiiliate  with  labor  unions;  dissent- 
ing opinion  in  State  v.  Bixman,  162  Mo.  56,  62  S.  W.  843,  majority  up- 
holding State  law  imposing  tax  upon  manufacture  and  sale  of  beer, 
though  exporters  placed  in  one  class  and  domestic  dealers  in  another, 
and  beer  exported  exempt  from  tax;  dissenting  opinion  in  Thielke  v. 
Albee,  79  Or.  65,  153  Pac.  798,  majority  upholding  law  requiring  bond 
of  jitney  buses. 

Constitutionality  of  State  reg^ilations  of  interstate  commerce.    Note, 
27  Am.  St.  Rep.  552,  565,  568. 

Acts   which   the   legislature   may   and   may   not   declare   criminal. 
Note,  78  Am.  St.  Rep.  233,  253,  255,  257. 

Right  to  jury  trial  as  to  existence  of  and  damages  for  nuisance. 

Note,  3  Ann.  Cas.  1044. 

• 

Froliibitory   law   does   not   Yiolate   Fourteenth    Amendment^    because 
diminishing  value  of  property. 

Approved  in  Manigault  v.  Springs,  199  U.  S.  481,  50  L.  Ed.  279,  26 
Sup.  Ct.  127,  obligations  of  agreement  to  remove  existing  dam  from 
navigable  stream  are  not  impaired  by  statute  subsequently  passed 
authorizing  dam  across  the  stream  to  subserve  drainage  of  the  low- 
lands; L'Hote  V.  New  Orleans,  177  U.  S.  598,  44  L.  Ed.  904,  20  Sup.  Ct. 
.792,  refusing  to  enjoin  city  ordinance  confining  lewd  women  within 
certain  limits  at  instance  of  owners  of  adjoining  property;  Clark  v. 
Tower,  104  Md.  182,  65  Atl.  6,  upholding  law  prohibiting  sale  of  liquor 
within  certain  territory;  dissenting  opinion  in  Prairie  Oil  etc.  Co.  v. 
United  States,  204  Fed.  825,  majority  holding  section  of  Interstate 
Commerce  Act  making  pipe  companies  common  carriers  is  void;  Kauf- 
man V.  Dostal,  73  Iowa,  692,  36  N.  W.  644,  upholding  like  Iowa  law; 
State  V.  Griffin,  69  N.  H.  26,  76  Am.  St.  Rep.  139,  41  L.  R.  A.  181,  39 
Atl.  262,  upholding  prohibition  against  sawdust  in  lake;  State  v.  Bren- 
nan,  2  S.  D.  39Q,  50  N.  W.  626,  right  to  sell  intoxicants  is  not  a  privi- 
lege secured  by  Fourteenth  Amendment ;  Waters-Pierce  Oil  Co.  v.  State, 


\ 
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19  Tex.  Civ.  App.  20,  44  S.  W.  946,  forfeiture  of  foreign  corporation's 
right  to  do  business  in  State  is  not  deprivation  without  due  process; 
Jamieson  v.  Indiana  Natural  Gas  etc.  Co.,  128  Ind.  567,  12  L.  R.  A.  656, 
28  N.  E.  80,  and  Carey  v.  City  of  Atlanta,  143  Ga.  200,  L.  R.  A.  1915D, 
684,  84  S.  E.  459,  both  arguendo. 

Eminent  domain  does  not  include  prohibition  of  use  of  property  for 
purposes  Injnrlona  to  health  or  morals. 

Approved  in  Chicago  etc.  Ry.  Co.  v.  Illinois,  200  U.  S.  583,  50  L.  Ed. 
605,  26  Sup.  Ct.  341,  imposing  upon* railway  entire  cost  of  removing 
and  rebuilding  railway  bridge  made  necessary  by  widening  channel  of 
creek  under  authority  of  Illinois  Drainage  Act,  is  not  taking  of  private 
property  for  public  use;  Lake  Erie  etc.  R.  R.  Co.  v.  Shelley,  163  Ind. 
46,  71  N.  E.  155,  under  Bums'  Ann.  Stats.  1901,  §  5153,  cl.  5,  providing 
that  railroad  companies  constructing  tracks  across  a  highway  shall  re- 
store highway  crossing  to  its  former  condition,  railroad  company  can- 
not, on  establishment  of  highway  across  its  tracks,  recover  expenses  of 
maintaining  crossings;  Southern  Kansas  Ry.  Co.  v.  Oklahoma  City,  12 
Okl.  106,  69  Pac.  105,  railroad  accepting  right  of  way  under  Act  Cong., 
July  4,  1884,  may  be  compelled  to  build  road  crossing  at  own  expense; 
Dunbar  v.  City  Council  of  Augusta,  90  Ga.  395,  17  S.  E.  909,  d«mp 
grain  is  destroyed  by  city  in  exercise  of  police  power,  not  eminent 
domain ;  Morris  etc.  Ry.  Co.  v.  Orange,  63  N.  J.  L.  259,  43  Atl.  733,  rail- 
road not  entitled  to  compensation  for  expenses  of  flagman,  etc., 'incident 
to  crossing  of  tracks  by  highway.  Under  authority  of  principal  case, 
following  have  been  upheld:  Louisville  etc.  Ry.  Co.  v.  Kentucky,  161 
U.  S.  696,  40  L.  Ed.  857,  16  Sup.  Ct.  722,  State  law  prohibiting  con- 
solidation  of  parallel  railroads;  Reeves  v.  Corning,  51  Fed.  788,  statute 
regulating  sale  of  patents ;  Cantini  v.  Tillman,  54  Fed.  975,  South  Caro- 
lina dispensary  law  of  1893  does  not  take  property  without  due  process ; 
Waters-Pierce  Oil  Co.  v.  State,  19  Tex.  Civ.  App.  13,  44  S.  W.  942,  anti- 
trust law;  dissenting  opinion  in  United  States  v.  Douglas-Willan  Sar- 
toris  Co.,  3  Wyo.  304,  22  Pac.  98,  majority  holding  act  of  1885  invalid, 
as  far  as  it  forbids  erection  of  fences  on  one's  own  land;  dissenting 
opinion  in  Muhlker  v.  New  York  etc.  R.  R.  Co.,  197  U.  S.  577,  49  L.  Ed. 
880,  25  Sup.  Ct.  522,  majority  holding  owner  of  real  property  abutting 
on  street  in  New  York  who  derives  title  from  grantor  of  city  in  trust 
for  public  highway  with  easements  of  light  and  air  is  protected  against 
impairment  of  his  easement  by  elevated  railroad. 

Distinguished  in  Houston  v.  State,  98  Wis.  486,  42  L.  R.  A.  48,  74 
N.  W.  113,  allowing  recovery  for  destruction  of  uninfected  cattle  by 
State  veterinarian. 

Indivldnal  inc^Tnvenlence  resulting  from  dlscontinnance  of  manufacture 
la  Immaterial. 

Xin— 76 
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Approved  in  Police  Commrs.  v.  Wagner,  93  Md.  191,  48  Atl.  456,  de- 
nying recovery  of  slot  machines,  seized  by  police,  intended  for  use  in 
violation  of  criminal  law ;  State  v.  Barge,  82  Minn.  262,  84  N.  W.  914, 
upholding  ordinance  prohibiting  inclosures  in  connection  with  bar- 
rooms; Woodruff  V.  New  York  etc.  Ry.  Co.,  59  Conn.  93,  20  Atl.  22, 
great  expense  to  individual  does  not  make  police  regulation  invalid. 
Under  authority  of  principal  case,  following  are  upheld:  Powell  v. 
Pennsylvania,  127  U.  S.  683,  32  L.  Ed.  256,  8  Sup.  Ct.  995,  law  prohibit- 
ing  manufacture  and  sale  of  oleomargarine;  Commonwealth  v.  Huntley, 
156  Mass.  242,  15  L.  R.  A.  843,  30  N.  E.  1130,  statute  prohibiting  sale 
of  oleomargarine;  Portland  v.  Meyer,  32  Or.  371,  67  Am.  St.  Rep.  639, 
52  Pac.  22,  grant  of  right  to  slaughter  does  not  prevent  city  from  ex- 
cluding slaughter-houses. 

Constitutionality   of   statutes   restricting   contracts   and   business. 
Note,  21  L.  R.  A.  795. 

State  may  declare  place  kept  for  manufacture  of  liquor  a  psbUc  nui- 
sance, and  keeper  ijidlctahle. 

Approved  in  California  Reduction  Co.  y.  Sanitary  Reduction  Works, 
126  Fed.  35,  61  C.  C.  A.  91,  upholding  municipal  ordinance  granting 
private  corporation  exclusive  franchise  to  remove  and  dispose  of  gar- 
bage ;  Commonwealth  v.  Pear,  183  Mass.  247,  66  N.  E.  721,  holding  legis- 
lature sole  judge  whether  vaccination  dangerous  to  public  welfare; 
Sprigg  V.  Garrett  Park,  89  Md.  411,  43  Atl.  815,  power  to  determine 
what  are  nuisances  primarily  belongs  to  legislature;  State  v.  Saunders, 
66  N.  H.  88,  18  L.  R.  A.  656,  25  Atl.  595,  upholding  law  declaring  use  of 
building  for  prostitution,  gambling,  etc., -a  common  nuisance;  Lawton  v. 
Steele,  119  N.  Y.  234,  16  Am.  St.  Rep.  816,  7  L.  R.  A.  136,  23  N.  E.  879, 
upholding  law  authorizing  destruction  of  fishing  nets  found  in  waters 
contrary  to  law;  State  v.  Fraser,  1  N.  D.  430,  48  N.  W.  345,  upholding 
State  liquor  law;  Ex  parte  Keeler,  45  S.  C.  542,  55  Am.  St.  Rep.  789, 
81  L.  R.  A.  679,  23  S."  E.  866,  upholding  constitutionality  of  punish- 
ments imposed  by  dispensary  act;  dissenting  opinion  in  Bowman  v. 
Chicago  etc.  Ry.  Co,,  125  U.  S.  511,  31  L.  Ed.  716,  8  Sup.  Ct.  707,  ma- 
jority holding  Iowa  liquor  law  an  interference  with  interstate  com- 
merce; Newman  v.  People,  23  Colo.  307,  47  Pac.  281,  arguendo. 

Distinguished  in  Tuchman  v.  Welch,  42  Fed.  559,  suit  to  restrain 
county  attorney  from  instituting  contempt  proceedings  against  violator 
of  liquor  injunction  is  removable. 

Municipal  power  as  to  nuisances  affecting  public  morals,  decency, 
peace  and  good  order.    Note,  39  L.  R.  A.  525. 

Municipality's  power  to  define,  prevent  and  abate  nuisance.    Note, 
36  L.  R.  A.  594,  600,  611. 
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State's   right  to  enjoin  public  nuisance  which  is   also  a  crime. 
Note,  23  L.  R.  A.  (N.  S.)  691. 

Equity  has  undoubted  power  to  protect  public  against  public  nuisances. 
Approved  in  Missouri  v.  Illinois,  180  U.  S.  244,  45  L^  Ed.  513,  21  Sup. 
Ct.  345,  entertaining  bill  by  Missouri  to  enjoin  Illinois  and  sanitary 
district  of  Chicago  from  discharging  sewage  through  artificial  channel 
into  Mississippi  River;  Ripon  Knitting  Works  v.  Schreiber,  101  Fed. 
813,  upholding  bankruptcy  court's  power  to  punish  bankrupt  for  con- 
tempt failing  to  deliver  property  to  trustee  upon  court's  order;  People 
v.  Tool,  35  Colo.  239,  117  Am.  St  Bep.  198,  6  L.  B.  A.  (N.  S.)  822,  86 
Pac.  228,  allowing  injunction  against  conspiracy  to  pervert  election; 
Stead  V.  Fortner,  255  111.  478,  99  N.>  E.  684,  allowing  injunction  abat- 
ing nuisance  where  intoxicating  liquors  were  sold;  State  v.  Rabinowitz, 
85  Kan.  849,  89  L.  R.  A.  (N.  S.)  187,  118  Pac.  1043,  enjoining  sale  of 
liquor  on  streets;  State  v.  Thomas,  74  Kan.  368,  86  Pac.  502,  and  State 
V.  Linker,  5  Kan.  App.  268,  47  Pac.  572,  both  holding  one  charged  with 
violation  of  injunction  enjoining  nuisance  is  not  entitled  to  jury  trial; 
Commonwealth  v.  McGovem,  116  Ky.  232,  66  L.  R.  A.  280,  76  S.  W.  265, 
under  Ky.  Stats.  1899,  §  1289,  providing  that  judges,  on  being  informed 
that  a  prizefight  is  about  to  take  place,  shall  suppress  same,  authorizes 
judge  to  enjoin  one  from  permitting  such  fight  on  his  premises;  City  of 
Shreveport  v.  Maroun,  134  La.  495,  64  South.  389,  and  Dehan  v.  FuUi^ 
love,  134  La.  318,  64  South.  125,  both  allowing  an  injunction  to  abate 
"blind  tiger";  Nelson  v.  Swedish  etc.  Cemetery  Assn.,  Ill  Minn.  152, 
20  Ann.  Oas.  790,  34  L.  R.  A.  (N.  S.)  565,  126  N.  W.  723,  allowing  in- 
junction against  establishment  of  cemetery;  State  v.  Canty,  207  Mo. 
458,  123  Am.  St.  Rep.  893,  13  Ann.  Cas.  787,  15  L.  R.  A.  (N.  S.)  747, 
105  S.  W.  1083,  allowing  injunction  against  persons  conducting  bull- 
fights ;  State  v.  Tower,  185  Mo.  92,  68  L.  R.  A.  402,  84  S.  W.  12,  uphold- 
ing Laws  1901,  p.  73,  making  emission  of  dense  smoke  within  city  limits 
a  public  nuisance;  Cily  of  Durham  v.  Eno  Cotton  Mills,  141  N.  C.  641, 
643,  7  L.  R.  A.  (N.  S.)  821,  54  S.  E.  462,  463,  and  Town  of  Shelby  v. 
Cleveland  Mill  &  Power  Co.,  155  N.  C.  200,  202,  Ann.  Oas.  19120,  179, 
85  L.  R.  A.  (N.  S.)  488,  71  S.  E.  220,  both  enjoining  pollution  of  public 
stream;  Reaves  v.  Territory,  13  Okl.  403,  74  Pac.  953,  license  to  sell 
intoxicating  liquors  and  operate  theater  will  not  justify  conducting 
business  in  offensive  manner  and  same  will  be  suppressed  by  injunc- 
tion; Chan  Sing  v.  City  of  Astoria,  79  Or.  417,  155  Pac.  380,  holding 
equity  will  enjoin  proceedings  under  void  law ;  Ex  parte  Allison,  99  Tex. 
463,  122  Am.  St.  Rep.  658,  2  L.  R.  A.  (N.  S.)  1111.  90  S.  W.  872,  allow- 
ing injunction  against  keeper  of  gaming-house;  Weston  v.  Ralston,  48 
W.  Va.  194,  36  S.  E.  456,  holding  equity  will  cancel  deeds  to  land 
operating  as  cloud  upon  public  easement  and  enjoin  further  litigation 
thereof;  dissenting  opinion  in  Parrott  v.  Atlantic  etc.  R.  Co.,  165  N.  C. 
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316,  Ann.  Gas.  1915D,  265,  81  S.  E.  356,  majority  holding  railroad 
bound  to  maintain  flag  station  under  contract  with  grantor  of  right  of 
way;  Eilenbecker  v.  Plymouth  County,  134  U.  S.  40,  83  L.  Ed.  805,  10 
Sup.  Ct.  427,  Iowa  County  Courts  may  enjoin  sale  of  liquor;  In  re  Debs, 
158  U.  S.  596,  89  L.  Ed.  1106,  15  Sup.  Ct.  911,  United  States  may  enjoin 
obstructing  mails;  United  States  v.  Sweeney,  95  Fed.  450,  enjoining 
conspiracy  of  strikers  to  prevent  nonunion  men  working;  Sprigg  v.  Gar- 
rett Park,  89  Md.  415,  43  Atl.  816,  arguendo. 

Distinguished  in  State  v.  Patterson,  14  Tex.  Civ.  App.  469,  37  S.  W. 
479,  equity  cannot  restrain  use  of  property  as  public  gaming-house. 

Equity  Jurisdiction  of  imbUc  nuisance  Is  based  on  ability  to  exerdse 
injunction  in  all  such  cases. 

Approved  in  George  Jonas  Glass  Co.  v.  Glass  Bottle  Blowers'  Assn., 
77  N.  J.  Eq.  230,  41  L.  U.  A.  (N.  S.)  445,  79  Atl.  267,  enjoining  ''boy- 
cotting" of  defendant's  business;  State  v.  Ehrlick,  65  W.  Va.  709,  712, 
28  L.  B.  A.  (N.  S.)  691,  64  S.  E.  939,  940,  holding  equity  has  no  juris- 
diction to  abate  gaming-house;  dissenting  opinion  in  Hartley  v.  Hen- 
retta,  35  W.  Va.  237,  13  S.  E.  380,  arguendo. 

Injunction  provided  by  statute  on  commencing  snit  can  only  be  given 
on  preliminary  proof. 

.  Approved  in  Hartley  v.  Henretta,  35  W.  Va.  229,  13  S.  E.  377  (see 
dissenting  opinion  in  35  W.  Va.  239, 13  S.  E.  381),  under  West  Virginia 
statute,  equity  cannot  restrain  party  charged  with  sale  of  liquors  until 
conviction  of  unlawful  selling. 

Validity  of  statute  authorizing  issuance  of  injunction  against  com- 
mission of  crime.    Note,  13  Ann.  Oas.  689. 

Act  providing  that  State  need  not  prove  defendant  bad  no  permit  to 
sell  Uquor  is  constitutional. 

Distinguished  in  dissenting  opinion  in  State  ▼.  Barrett,  138  N.  C.  658, 
50  S.  E.  516,  majority  holding  Laws  N.  C.  1903,  p.  749,  c.  434,  relating 
to  sale  of  intoxicating  liquor  not  void  because  it  makes  the  keeping  of 
more  than  one  quart  of  liquor  in  a  person's  possession  prima  facie  evi- 
dence of  intent  to  sell. 

Jl)ry  trial  is  not  necessary  In  suit  to  abate  public  nuisance. 
Approved  in  Kirkland  v.  State,  72  Ark.  177,  105  Am.  St.  Rep.  25.  65 
L.  R.  A.  76,  78  S.  W.  772,  under  act  of  February  13,  1899,  relating  to 
punishment  for  selling  liquor,  accused  is  not  entitled  to  jury  trial; 
Reaves  v.  Territory,  13  Okl.  407,  74  Pac.  954,  in  action  to  suppress  noisy 
and  disorderly  saloon  and  theater  by  injunction,  jury  trial  is  not  re- 
quired; State  V.  Linker,  5  Kan.  App.  268,  47  Pac.  572,  one  charged  with 
contempt  for  violating  injunction  against  liquors  not  entitled  to  jury; 


1205  SHERMAN  v.  GRINNELL.  123  U.  S.  679-680 

Carleton  v.  Rugg,  149  Mass.  554,  14  Am.  St.  Rep.  448,  5  L.  R.  A.  196, 
22  N.  E.  56  (see  dissenting  opinion  in  149  Mass.  563,  5  L.  R.  A.  199, 
22  N.  E.  59),  upholding  like  provision  for  injunction  to  abate  sale  of 
liquor ;  Hartley  v.  Henretta,  35  W.  Va.  238,  13  S.  E.  380,  majority  hold- 
ing injunction  cannot  be  issued  until  after  conviction. 

Protection    of   corporations   from   special   and   hostile   legislation. 
Note,  62  Am.  St.  R^.  172. 

Burden  of  proof  of  right  to  sell  in  prosecution  for  illegal  sale  of 
liquor.    Note,  Ann.  Oas.  1913C,  632. 

Constitutionality  of  statutes  providing  for  forfeiture  or  distruction 
of  liquors  illegally  kept.    Note,  2  Ann.  Gas.  246. 

Police  regulation  of  electric  companies.    Note,  31  L.  R.  A.  806. 

Miscellaneous.  Cited  in  Lancaster  v.  Thacker,  239  U.  S.  625,  60 
L.  Ed.  478,  36  Sup.  Ct.  162,  Chino  Lee  v.  United  States,  231  U.  S. 
735,  58  L.  Ed.  459,  34  Sup.  Ct.  315,  and  Thomas  v.  Kansas,  205  U.  S. 
536,  51  L.  Ed.  919,  27  Sup.  Ct.  789,  all  dismissing  for  want  of  -jurisdic- 
tion; Reed  v.  Firemen's  Ins.  Co.,  74  N.  H.  479,  IS  L.  R.  A.  (N!  S.) 
1115,  69  Atl.  724,  discussing  rights  of  parties  under  insurance  policy; 
Iowa  V.  Chicago  etc.  Ry.,  37  Fed.  502,  3  L.  R.  A.  558,  as  to  removal  of 
criminal  cases. 

123  V.  8.  679-080,  31  L.  Ed.  278,  8  Sup.  Ot.  260,  SHERMAN  ▼.  OBINNEUi. 

Error  wlU  not  Ue,  since  act  of  Marcli  3,  1877,  took  elfect^  to  review 
order  remanding  cause  remored. 

Approved  in  German  Nat.  Bank  v.  Speckert,  181  U.  S.  406,  45  L.  Ed. 
926,  21  Sup.  Ct.  689,  denying  appeal  under  Act  of  March  3,  1891,  §  6, 
from  Circuit  'Court  of  Appeals  judgment,  directing  Circuit  Court  to 
remand  case;  Vaughan  v.  McArthur  Bros.  Co.,  227  Fed.  366,  holding 
where  plaintiff  delayed  seven  years  in  having  cause  remanded,  costs 
were  properly  taxed  to  him;  Birdseye  v.  Shaeffer,  37  Fed.  827,  act  of 
1887,  regarding  remanding  of  causes  removed  for  local  prejudice,  ai>- 
plies  to  pending  causes. 

Pending  cases  abate  upon  repeal  of  law  conferring  Jurisdiction,  unless 
excepted  from  operation. 

Approved  in  United  States  v.  Kelley,  97  Fed.  461,  38  C.  C.  A.  275, 
holding  pending  cases  to  recover  official  compensation  abated  with  act 
conferring  concurrent  jurisdiction,  expressly  excepting  such  suits ;  State 
V.  Ju  Nun,  53  Or.  8,  93  Pac.  514,  holding  law  providing  that  prosecu- 
tions for  misdemeanors  be  based  on  indictment  did  not  apply  to  pending 
prosecution  based  on  information;  Gurnee  v.  Patrick  County,  137  U.  S. 
144,  34  L.  Ed.  603,  11  Sup.  Ct.  35,  reaffirming  rule ;  Birdseye  v.  Shaeffer, 
37  Fed.  825,  act  of  1887  is  constitutional  as  regards  pending  causes. 
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123  U.  8.  681-686,  31  L.  Ed.  276,  8  Sup.  Ct.  308,  UNITED  STATES  ▼.  Hn.Ti 
On  ai»peal  from  Judgment  on  official  bond,  Jnzisdictlonal  amount  IB 
that  dne  for  breach,  not  penal  sum. 

Approved  in  Cabot  v.  McMaster,  61  Fed.  131,  dismissing,  when  dam- 
ages from  breach  were  under  jimsdictional  amount. 

Distinguished  in  United  States  v.  Shaw,  39  Fed.  434,  8  L.  R.  A.  233, 
limitation  as  to  amount  in  controversy  necessary  to  give  Circuit  Court 
jurisdiction  does  not  apply,  United  States  being  party. 

Section  844,  Beyised  Statutes,  providing  for  payment  of  rarpLua  fees 
of  clerk  into  treasury,  is  not  revenue  law. 

Approved  in  United  States  v.  Oliphant,  230  Fed.  6,  holding  excess 
amount  charged  litigants  for  printing  belongs  to  United  States;  United 
States  V.  MacMillan,  209  Fed.  269,  holding  money  deposited  with  clerk 
by  litigants  to  cover  costs  as  they  accrue  is  not  public  money;  Twin 
Falls  Canal  Co.  v.  Foote,  192  Fed.  591,  592,  holding  money  collected  in 
payment  of  improvements  in  reclamation  district  is  not  revenue ;  United 
States  V.  Mason,  177  Fed.  559,  and  United  States  v.  Mason,  218  U.  S. 
529,  54  L.  Ed.  1138,  31  Sup.  Ct.  28,  both  holding  surplus  fees  of  clerk 
of  Supreme  Court  cannot  be  subject  of  embezzlement;  People's  United 
States  Bank  v.  Goodwin,  162  Fed.  941,  holding  action  of  libel  against 
attorney  general  for  postoffice  department  was  not  removable;  United 
States  V.  Mason,  129  Fed.  743,  64  C.  C.  A.  270,  where  district  judge 
ordered  clerk  to  have  bankruptcy  forms  printed  and  distributed,  such 
clerk  was  not  authorized  to  pay  for  the  printing  out  of  the  receipts 
from  his  office,  under  Rev.  Stats.,  §  833 ;  Anderson  v.  Ritterbusch,  22 
Okl.  773,  98  Pac.  1007,  holding  bill  for  discovery  of  property  not  listed 
for  taxation  is  not  riBvenue  law,  required  to  originate  in  House  of 
Representatives;  United  States  v.  Broadhead,  127  U.  S.  213,  82  L.  Ed. 
147,  8  Sup.  Ct.  1192,  action  against  sureties  on  bail  bond  of  one  accused 
of  forging  treasurer's  checks;  United  States  v.  Haynes,  130  U.  S.  654, 
32  L.  Ed.  1060,  9  Sup.  Ct.  649,  Supreme  Court  has  not  appellate  juris- 
diction over  action  on  collector's  bond,  irrespective  of  sum;  United 
States  V.  McMillan,  165  U.  S.  516,  41  L.  Ed.  809,  17  Sup.  Ct.  400; 
Territorial  District  Court  clerk  need  not  account  for  naturalization 
fees;  Northern  Counties  Investment  Trust  Co.  v.  Sears,  30  Or.  402,  35 
L.  B.  A.  196,  41  Pac.  935,  act  prescribing  for  court  fees  is  not  an  act 
for  raising  revenue;  Johnson  v.  Hanscom,  90  Tex.  329,  38  S.  W.  764, 
Galveston  charter,  establishing  fees  of  recorder's  court,  is  not  a  revenue 
law ;  United  States  v.  Jahn,  155  U.  S.  112,  39  L.  Ed.  89,  15  Sup.  Ct.  40, 
and  Hill  v.  United  States,  40  Fed.  442,  both  arguendo. 

Revenue  law  is  one  traceable  to  power  of  Congress  to  levy  taxes,  duties, 
imposts  and  excises. 

Approved  in  Bryant  Bros.  Co.  v.  Robinson,  149  Fed.  325,  79  C.  C.  A. 
259,  suit  brought  against  "duly  qualified  and  acting  postmaster  at 
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Dallas,  Tex.,"  was  suit  against  officer  of  United  States  in  his  official 
capacity;  United  States  v.  Hopewell,  51  Fed.  800,  2  C.  C.  A.  510,  Cir- 
cuit Court  judgment  on  appeal  from  customs  appraisers  is  reviewable 
in  Circuit  Court  of  Appeals,  as  arising  under  revenue  laws. 

What  are  revenue  acts  which  must  originate  in  lower  branch  of 
l^islature.    Note,  35  L.  R.  A.  190. 

123  U.  S  687-702,  31  J*.  Ed.  303,  8  Sup.  Ot.  311,  TEXAS  ETC.  BT.  00.  ▼. 
MABLOR. 

"Wlierd  company  fails  to  exercise  option  to  pay  in  scrips  bondholder  may 
sue  without  demand. 

Approved  in  New  York  Trust  Co.  v.  Michigan  Traction  Co.,  193  Fed. 
180,  holding  mortgagee  of  railroad  property  is  entitled  to  accounting 
without  suing  to  foreclose;  Flick  v.  Hahn's  Peak  etc.  Min.  Co.,  16  Colo. 
App.  492,  66  Pac.  455,  holding  defendant  not  executing  note,  under 
agreement  to  accept  stock,  if  note  unpaid,  plaintiff  entitled  to  recover 
in  money;  Walker  v.  Bement,  50  Ind.  App.  654,  94  N.  E.  342,  holding 
on  foreclosure  of  mortgage  given  to  secure  return  of  stock,  defendant 
may  show  stock  to  be  of  slight  value;  Strauss  v.  United  Telegram  Co., 
164  Mass.  133,  41  N.  E.  58,  burden  is  on  defendant  to  show  impossibility 
of  payment  on  date  named;  Haskins  v.  Dem,  19  Utah,  101,  56  Pac.  956, 
party  contracting  to  return  stock  within  certain  time,  or  pay  fixed 
amount,  is  liable  for  latter  after  date. 

Bight  of  election  to  do  one  of  two  things  cannot  be  exerdsed  after 
date  fixed. 

Approved  in  W.  Bateson  &  Co.  v.  Baldwin  Forging  etc.  Co.,  75 
W.  Va.  587,  84  S.  B.  892,  holding  subcontractor  doing  work  for  prin- 
cipal contractor  has  lien  for  amount. 

123  V,  8.  702-710,  31  J*.  Ed.  293,  8  Sop.  Ot  827,  BOBIMBOK  ▼.  FOBTIiAUB 
FEMALE  ORPHAN  ASYIiXTM. 

Wills  are  to  be  reasonably  constmed  to  discover  intent. 
Approved  in  Stender  v.  Stender,  181  Mich.  656,  148  N.  W.  258,  con- 
struing meaning  of  personal  property  as  mentioned  in  will;  Heard  v. 
Read,  169  Mas.  223,  47  N.  E.  782,  reaffirming  rule ;  Bills  v.  Putnam,  64 
N.  H.  561,  15  Atl.  140,  testator's  change  of  property  from  real  to  per- 
sonal, after  executing  will,  will  not  defeat  intention  to  give  as  specified. 

Will  leaving  income  of  estate  to  wife,  and  after  her  death  to  testator*! 
sisters,  if  surviving,  and  after  their  death  income  to  charities,  passes  life 
estate  to  wife. 

Approved  in  Young  Women's  Christian  Home  v.  French,  187  U.  S. 
412,  47  L.  Ed.  237,  23  Sup.  Ct.  187,  holding  under  will  property  passed 
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to  ''Home,"  husband  dying  before  testatrix,  and  testatrix  and  son 
perishing  together  in  shipwreck ;  Faul  v.  Hulick,  18  App.  D.  C.  27,  hold- 
ing where  testatrix  devises  property  to  son  and  provides  that  if  she 
should  survive  him,  same  should  go  to  charitable  institution,  legatee  has 
burden  of  proving  her  survivorship,  where  both  are  killed  in  wreck; 
O'Brien  v.  Lewis,  208  Mass.  518,  94  N.  E.  751,  holding  where  remainder 
was  vested  in  grandniece  for  life  and  in  fee  simple  to  her  children 
after  her  death,  children  dying  before  life  tenant  would  not  defeat  their 
right;  Frelinghuysen  v.  New  York  Life  Ins.  etc.  Co.,  31  R.  I.  162,  Ann. 
Oas.  1912B,  237,  77  Atl.  102,  holding  will  providing  trust  fund  for  life  to 
wife  and  remainder  to  children,  children  took  direct  where  wife  prede- 
ceased him ;  Fiske  v.  Fiske,  26  R.  I.  515,  '59  Atl.  742,  under  Gen.  Laws 
1896,  c.  203,  §  7,  providing  for  distribution  of  an  estate  where  devise  fails 
bv  reason  of  death  of  devisee  in  lifetime  of  testator,  where  testator  de- 
vised  property  to  wife  for  life,  and  one-half  to  his  brothers  upon  her 
death,  where  wife  died  during  testator's  life,  one-half  vested  imme- 
diately in  brothers  upon  testator's  death;  Sanger  v.  Butler,  45  Te?^.  Civ. 
532,  101  S.  W.  462,  holding  where  testator  provided  that  if  he  and  wife 
died  at  same  time  estate  should  go  to  children,  children  were  entitled  to 
same  on  death  of  wife ;  Perkins  v.  Fisher,  59  Fed.  804,  8  C.  C.  A.  270, 
where  previous  disposition  is  void,  subsequent  disx)osition  of  same  prop- 
erty, in  same  will,  is  not  necessarily  so. 

123  V.  S.  710-721,  31  L.  Ed.  296,  8  Sup.  Ct.  821,  NOBTHEBN  FAO.  BT.  00. 
V.  MABES. 

Exception  to  denial  of  nonsolt  is  waived  by  offering  evidence  in  sup* 
port  of  defense. 

Approved  in  Columbia  etc.  R.  Co.  v.  Means,  136  Fed.  83,  68  C.  C.  A. 
651,  following  rule ;  Philadelphia  Casualty  Co.  v.  Fechheimer,  220  Fed. 
407,  applying  rule  in  action  on  indemnity  bond ;  Atlantic  Coast  Line  R. 
Co.  V.  Connor,  194  Fed.  410, 114  C.  C.  A.  371,  applying  principle  in  action 
for  personal  injuries ;  American  Smelting  &  Refining  Co.  v.  Karapa,  173 
Fed.  608,  97  C.  C.  A.  517,  applying  principle  in  action  for  personal  in- 
juries; Lydia  Cotton  Mills  v.  Prairie  Cotton  Co.,  156  Fed.  232,  84 
C.  C.  A.  129,  holding  court  is  judge  as  to  whether  certain  correspondence 
constitutes  contract ;  United  States  Fidelity  etc.  Co.  v.  Board  of  Commrs. 
of  Woodson  County,  145  Fed.  150,  76  C.  C.  A.  114,  where,  after  court 
overrules  defendant's  demurrer  to  the  evidence,  defendant  introduces 
testimony  upon  the  merits,  demurrer  is  thereby  raised;  McCrea  v.  Par- 
sons, 112  Fed.  919,  50  C.  C.  A.  612,  holding  defendant's  motion  for  judg- 
ment waived,  unless  renewed  after  evidence  introduced;  Barnard  v. 
Randle,  110  Fed.  907,  49  C.  C.  A.  177,  holding  demurrer  to  evidence 
waived  by  subsequent  introduction  of  evidence  to  merits;  Shields  v. 
Johnson,  12  Idaho,  335,  85  Pac.  974,  and  Nashville  Ry.  etc.  Co.  v. 
Henderson,  118  Tenn.  286,  99  S.  W.  700,  both  holding  exception  is 
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waived  unless  same  is  renewed  at  close  of  entire  case;  Barabasz 
V.  Kabat,  91  Md.  60,  46  Atl.  339,  holding  reding,  not  subject  to  review, 
defendant  offering  evidence  in  defense;  Bopp  v.  New  York  etc.  Tranap. 
Co.,  177  N.  Y.  36,  69  N.  E.  123,  holding  objection  waived  if,  at  close  of 
entire  case,  evidence  presents  question  for  jury;  Manufacturers'  Acci- 
dent Indemnity  Co.  v.  Doigan,  58  Fed.  949,  22  L.  R.  A.  623,  7  C.  C.  A. 
581,  error  in  refusing  to  strike  out  plaintiff's  testimony  after  he  rests 
is  waived  by  defendant's  introduction  of  testimony;  Columbia  etc.  Ry. 
Co.  V.  Hawthorne,  144  U.  S.  206,  86  L.  Ed.  406.  12  Sup.  Ct.  592,  Bogk  v. 
Gassert,  149  U.  S.  23,  37  L.  Ed.  634,  13  Sup.  Ct.  740,  Western  Union 
Tel.  Co.  V.  Thorn,  64  Fed.  291,  12  C.  C.  A.  104,  Union  etc.  Surety  Co. 
V.  Schwerin,  80  Fed.  639,  2  C.  C.  A.  45,  and  Jefferson  v.  Burhans,  85 
Fed.  927,  error  in  overruling  motion  for  nonsuit  is  not  reviewable  where 
bill  of  exceptions  does  not  contain  all  the  testimony;  Philadelphia  etc. 
Ry.  Co.  ▼.  Young,  90  Fed.  710,  33  C.  C.  A.  251,  Brown  v.  Southern  Pac. 
Ry.  Co.,  7  Utah,  292,  26  Pac.  580,  and  Thompson  v.  Avery,  11  Utah, 
223,  39^  Pac.  831,  objection  to  error  in  overruling  motion  for  nonsuit  is 
waived  by  introduction  of  evidence. 

Waiver  of  exception  to  denial  of  application  to  take  case  from  jury 
by  subsequent  introduction  of  evidence.    Note,  14  Ann.  Cas.  224. 

Failure  of  plaintiff  to  refuse  to  work  witb  incompetent  f eUow-servant 
will  not  prevent  recovery. 

Approved  in  Adolff  v.  Columbia  Pretzel  &  Baking  Co.,  100  Mo.  App. 
212,  73  S.  W.  325,  holding  question  whether  servant  under  command  of 
master,  attempting  perilous  service,  assumed  risk,  one  for  juiy;  sepa- 
rate opinion  on  rehearing  in  Epperson  v.  Postal  Tel.  Cable  Co.,  155  Mo. 
386,  55  S.  W.  1050,  court  denying  recovery  on  ground,  employee,  ex- 
perienced lineman,  relied  upon  foreman's  assurance,  line  safe,  after  in- 
forming foreman  line  heavily  charged;  Hamilton  v.  Rich  Hill  Min.  Co., 
108  Mo.  376,  18  S.  W.  980,  and  Francis  v.  Kansas  City  etc.  Ry.  Co.,  127 
Mo.  669,  28  S.  W.  845,  mere  knowledge  of  defect  in  appliance  will  not 
defeat  recovery;  dissenting  opinion  in  St.  Louis  Cordage  Co.  v.  Miller, 
126  Fed.  517,  63  L.  R.  A.  551,  61  C.  C.  A.  477,  majority  distinguishing 
at  pages  498,  510,  and  holding  young  woman  employee  barred  from 
recovering,  defect  of  exposed  gearing  obvious  and  dangers  apparent. 

Right  of  recovery  by  employee's  accepting  extrahazardous  duties. 
Note,  97  Am.  St.  Rep.  886. 

Knowledge  as  element  of  employer's  liability.    Note,  41  L.  R.  A. 
141. 

Contributory  negligence  in  entering  or  remaining  in  employment. 
Note,  49  L.  E.  A.  48. 

Oharge  that  allegation  of  contrilmtory  nei^ligence  mwrt  be  ^attained 
by  preponderatiiig  proof  uplield. 
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Approved  in  Northern  Pac.  Ry.  Co.  v.  Lundberg,  176  Fed.  853,  100 
C.  C.  A.  317,  where  brakeman  was  injured  while  coupling  cars;  Chicago 
Great  Western  Ry.  Co.  v.  McDonough,  161  Fed.  666,  88  C.  C.  A.  517, 
where  question  was  as  to  whether  employee  knew  of  defective  boiler; 
Force  v.  Standard  Silk  Co.,  160  Fed.  1010,  where  minor  was  injured 
while  playing  about  machinery;  Missouri  K.  &  T.  Ry.  Co.  v.  Wilhoit, 
160  Fed.  443,  87  C.  C.  A.  401,  where  question  was  whether  sectionman 
knowing  of  defect  in  car  assumed  risk  in  riding  on  same;  Alder  Co.  v. 
Fleming,  159  Fed.  598,  86  C.  C.  A.  419,  holding  question  of  assumption 
of  risk  should  have  been  submitted  to  jury;  Venner  v.  Great  Northern 
Ry.  Co.,  153  Fed.  418,  holding  stockholder  suing  on  behalf  of  corpora- 
tion must  show  he  was  stockholder  at  time  of  commission  of  acts  com- 
plained of;  Baker  v.  Philadelphia  etc.  R.  Co.,  149  Fed.  887,  where  rail- 
road engineer,  on  approaching  junction  with  tracks  of  another  company 
which  he  was  entitled  to  use,  found  signal  against  him  and  waited  until 
receiving  signal  to  proceed,  where  he  collided  with  another  train,  he 
was  not  guilty  of  contributory  negligence;  Hemingway  v.  Illinois  Cent. 
R.  R.  Co.,  114  Fed.  846,  52  C.  C.  A.  477,  holding  court  erred  directing 
verdict  for  defendant,  deceased  killed  at  street  crossing;  Southern  Pac. 
Co.  V.  Yeargin,  109  Fed.  442,  48  C.  C.  A.  497,  holding  question  whether 
accident  due  to  deceased's  negligence,  failing  to  read  message  or  to  im- 
proper equipment  of  headlight,  one  for  jury;  Jones  v.  Baltimore  etc. 
R.  R.  Co.,  21  D.  C.  362,  where  passenger  was  injured  while  jumpine: 
from  train;  Missouri  etc.  Ry.  Co.  v.  Wilhoit,  6  Ind.  Ter.  547,  98  S.  W. 
345,  where  question  was  as  to  whether  plaintiff  assumed  risk  in  ridinc: 
on  defective  hand-car;  Wheeler  v.  Chicago  etc.  R.  Co.,  267  111.  324,  108 
N.  E.  338,  where  defendant  worked  on  defective  locomotive;  Kansas 
City  etc,  Ry.  Co.  v.  Loosley,  76  Kan.  116,  90  Pac.  995,  holding  where 
conductor  willfully  works  with  unskillful  brakeman,  he  will  be  deemed 
to  have  assumed  risk;  Meade  v.  Ashland  Steel  Co.,  125  Ky.  125,  100 
S.  W.  823,  where  defendant  was  working  around  machinery  used  in 
cutting  steel;  Whaley  v.  Coleman,  113  Mo.  App.  599,  88  S.  W.  119, 
where  in  mine  it  was  customary  to  push  giant  powder  into  holes  in  the 
rocks  by  means  of  pieces  of  gas-pipe,  and  miner  finding  that  others  were 
temporarily  using  pipe,  placed  stick  of  powder  by  means  of  a  shank  of 
steel  drill  belonging  to  himself  and  was  injured  by  explosion  from  con- 
tact of  steel  drill  and  rock,  he  cannot  recover;  Adams  v.  McCormick 
Harvesting  Machine  Co.,  110  Mo.  App.  375,  86  S.  W.  486,  where  plain- 
tiff's fellow-servant  known  by  him  to  be  reckless  and  incompetent  had 
set  up  certain  binder  platforms  in  store,  and  plaintiff  was  injured  by 
fall  of  one  of  them,  question  of  plaintiff's  contributory  negligence  was 
for  jury;  Welch  v.  Fargo  etc.  Ry.  Co.,  24  N.  D.  477,  140  N.  W.  682, 
holding  special  issues  should  be  submitted  to  jury  for  answer;  Carr  v. 
Minneapolis  etc.  Ry.  Co.,  16  N.  D.  223,  112  N.  W.  974,  holding  jury 
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proper  judge  of  contributory  negligence ;  Virginia  Iron  etc.  Co.  v.  Stan- 
beny,  117  Va.  859,  861,  86  S.  E.  131,-  where  employee  was  injured  by 
incompetent  workman;  Inland  etc.  Coasting  Co.  v.  Tolson,  139  U.  S. 
658,  S5  L.  Ed.  272,  11  Sup.  Ct.  655,  Griffin  v.  Baltimore  etc.  Ry.  Co.,  44 
Fed.  584,  Griffin  v.  Overman  Wheel  Co.,  61  Fed.  572,  9  C.  C.  A.  542, 
Union  Pac.  Ry.  Co.  v.  Novak,  61  Fed.  590,  9  C.  C.  A.  629,  Clark  v. 
Canadian  Pac.  Ry.,  69  Fed.  544,  Northern  Pac.  Ry.  Co.  v.  O'Brien,  1 
Wash.  St.  607,  21  Pac.  35,  and  Spurrier  v.  Front  St.  Ry.  Co.,  3  Wash. 
St.  662,  29  Pac.  347,  contributory  n^ligence  is  an  affirmative  defense; 
Robostelli  v.  New  York  etc.  Ry.  Co.,  33  Fed.  800,  upholding  instruction 
that  whether  practice  of  alighting  justified  so  doing,  in  case  at  bar,  was 
for  jury;  Louisville  etc.  Ry.  Co.  v.  Kelly,  63  Fed.  410,  11  C.  C.  A.  260, 
question  of  contributory  negligence  should  go  to  jury;  Canadian  Pac.' 
Ry.  Co.  V.  Clark,  74  Fed.  362,  20  C.  C.  A.  447,  defendant  may  prove 
contributory  n^ligence  not  alleged  in  answer;  Toledo  etc.  Ry.  Co.  v. 
Chisholm,  83  Fed.  657,  27  C.  C.  A.  663,  burden  is  not  on  administrator 
of  proving  that  decedent  used  ordinary  care ;  dissenting  opinion  in  King 
V.  Morgan,  109  Fed.  454,  48  C.  C.  A.  507,  majority  denying  plaintiff, 
an  experienced  miner,  recovery  for  injuries  received  by  using  alleged 
improper  tamping  iron. 

''Volenti  non  fit  injuria''  as  defense  to  actions  by  injured  ser- 
vants.   Note,  47  L.  R.  A.  179. 

Evidence  of  specific  instances  to  prove  character.    Note,  14  L.  &.  A. 
(N.  S.)  759,  768. 

Miscellaneous.  Cited  in  Nelson  v.  Crescent  City  Ry.  Co.,  49  La.  Ann. 
501,  21  South.  639,  and  Stucke  v.  Orleans  Ry.  Co.,  50  La.  Ann.  205,  23 
South.  354,  as  to  proper  damages  for  loss  of  leg. 

123  V,  S.  722-724,  31  Ii.  Ed.  302,  8  Sup.  Ot  319,  MABQT7ETTE  ETO.  BT. 
CO.  Y.  UNITED  STATES. 

Internal  Bevenue  Act  of  July  14,  1870,  did  not  apply  to  railroad  profit^ 
used  for  construction. 

Approved  in  United  States  v.  Louisville  etc.  Ry.  Co.,  33  Fed.  833,  act 
of  1870,  taxing  interest  on  bonds,  refers  only  to  interest  actually  paid. 

123  U.  S.  725-727,  31  L.  Ed.  292,  8  Sup.  Ot.  334,  BADFOBD  ▼.  FOLSOH. 
Appeal  Is  of  date  of  allowance  in  open  court. 
Approved  in  Blackburn  v.  Morrison,  29  Okl.  513,  Ann.  Gas.  1913A, 
528,  118  Pac.  403,  holding  if  record  is  filed  and  cause  docketed  before 
motion  to  dismiss  is  made  same  will  be  denied. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal 
Supreme  Court  for  review.    Note,  66  L.  R.  A.  851,  852,  853. 
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Appeal  mast  reach  Supreme  Court  during  term  at  wMcli  returnable. 

Approved  in  Ruby  v.  Atkinson,  93  Fed.  579,  35  €.  C.  A.  458,  where 
appeal  is  not  perfected  during  term,  citation  must  be  issued  and  re- 
turned within  return  day. 

Distinguished  in  Freeman  v.  United  States,  227  Fed.  735,  holding 
where  transcript  is  rather  voluminous,  court  may  extend  time  of  filing.' 

Acceptance  of  bond  after  term,  no  titation  having  issued,  is  not  allow- 
ance of  new  appeal. 

Distinguished   in   Simpson   v.   First   Nat.   Bank,   129   Fed.  260,   63 
C.  C.  A.  371,  allowance  of  an  appeal  on  condition  that  petition^  give 
bond  in  fixed  amount  does  not  become  an  allowance  until  bond  is  given 
^and  accepted. 

Appearance  to  move  for  dismissal  is  not  waiver  of  citation. 
Approved  in  York  County  Sav.  Bank  v.  Abbott,  139  Fed.  990,  where 
in  suit  in  Circuit  Court  against  nonresident  defendant  in  which  juris- 
diction is  sought  to  be  maintained  under  section  8,  Act  March  3,  1875, 
c.  137,  entry  of  special  appearance  to  move  to  dismiss  does  not  amount 
to  general  appearance. 

123  n.  &  727-739,  31  I..  Ed.  287,  8  Sup.  Ct.  266,  NOBTH  PENNSYLVANIA 
RY.  CO.  y.  COMMERCIAI.  BANC 

Court  may  direct  verdict  for  plaintiff  ^vi^ere  right  is  clearly  established. 
Approved  in  National  Assn.  of  Ry.  Postal  Clerks  v.  Scott,  155  Fed.  96, 
83  C.  C.  A.  662,  holding  where  one  suing  on  accident  policy  could  only 
show  bruise  on  shin,  verdict  should  be  directed  for  defendant;  Bank  of 
Havelock  v.  Western  Union  Tel.  Co.,  141  Fed.  627,  5  Ann.  CaA.  515,  4 
L.  R.  A.  (N.  S.)  181,  72  C.  C.  A.  580,  where  court  erroneously  directs 
verdict  for  defendant  on  ground  that  telegram  was  so  indefinite  that  re- 
liance could  not  be  based  upon  it,  such  verdict  will  be  sustained  where 
evidence  shows  that  telegraph  company  had  reason  to  believe  that 
sender  thereof  had  authority;  Christensen  v.  Metropolitan  St.  Ry.  Co., 
137  Fed.  712,  70  C.  C.  A.  657,  passenger  in  street-car,  who,  on  account 
of  .sudden  illness,  extends  her  head  through  the  window,  above  screen, 
which  covers  lower  half  of  window,  and  is  struck  by  trolley  pole,  is 
guilty  of  contributory  negligence;  Chicago  etc.  Ry.  Co.  v.  Andrews,  130 
Fed.  74,  64  C.  C.  A.  399,  where  plaintiff  was  about  to  cross  railroad 
track  when  he  was  struck  by  train  and  nearly  all  witnesses  testified 
they  saw  and  heard  approaching  train,  he  was  not  entitled  to  recover; 
Gilbert  v.  Burlington  etc.  Ry.  Co.,  128  Fed.  532,  63  C.  C.  A.  27,  holding 
court  properly  instructed  verdict  for  defendant,  plaintiff  stepping  be- 
tween moving  cars  to  uncouple  them,  St.  Louis  Cordage  Co.  v.  Miller, 
126  Fed.  508,  63  L.  R.  A.  551,  61  C.  C.  A.  477,  holding  court  should  have 
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directed  verdict  for  defendant,  dangrer  apparent  and  obvious  to  woman 
employee  injured;  Cole  v.  German  Savings  &  Loan  Soc,  124  Fed.  122, 
63  L.  R.  A.  416,  59  C.  C.  A.  593,  sustaining  direction  of  verdict,  de- 
ceased killed  by  stranger  opening  elevator  door;  Marquardt  v.  Ball  En- 
gine Co.,  122  Fed.  377,  58  C.  C.  A.  462 ;  upholding  direction  of  verdict 
where  deceased  killed  by  breaking  of  flywheel,  due  to  defective  working 
of  valve;  Brady  v.  Chicago  &  G.  W.  R.  Co.,  114  Fed.  105,  57  L.  R.  A. 
712,  52  C.  C.  A.  48,  holding  verdict  properly  directed,  deceased 
killed  through  n^ligence  of  servants  of  depot  corporation,  defendant 
merely  using  depot  trucks;  Cudahy  Packing  Co.  v.  Marcan,  106  Fed. 
648,  54  L.  R.  A.  258,  45  C.  C.  A.  515,  holding  plaintiff,  a  minor, 
receiving  injuries  by  gross  carelessness  barred  from  recovering;  Clark  v. 
Zamiko,  106  Fed.  609,  45  C.  C.  A.  494,  holding  plaintiff's  contributory 
negligence,  placing  himself  in  dangerous  pl^ce  upon  train,  should  have 
compelled  court  to  return  for  defendants ;  Ponder  v.  Jerome  Hill  Cotton 
Co.,  100  Fed.  374,  40  C.  C.  A.  416,  holding  upon  evidence  court  prop- 
erly directed  verdict  for  defendant;  Railway  Officials  etc.  Assn.  v.  Wil- 
son, 100  Fed.  370,  sustaining  court's  refusal  to  direct  verdict  for  de- 
fendant; Chicago  etc.  Ry.  Co.  v.  Price,  97  Fed.  427,  38  C.  C.  A.  239, 
refusing  to  review  correctness  of  court's  ruling,  refusing  to  direct  ver- 
dict, evidence  in  record  in  narrative  form;  Greenwell  v.  Washington 
Market  Co.,  21  D.  C.  308,  refusing  to  hold  owner  of  building  liable  for 
injuries  occurring  to  one  on  premises  without  his  permission;  Woolf  v. 
Washington  etc.  Nav.  Co.,  37  Wash.  503,  79  Pac.  999,  one  driving  to- 
ward a  railroad  crossing  who  could  have  seen  approaching  train  for  some 
distance  is  guilty  of  contributory  negligence  in  attempting  to  cross 
track;  dissenting  opinion  in  Pulaski  Min.  Co.  v.  Hagan,  196  Fed.  730, 
116  C.  C.  A.  352,  majority  holding  evidence  showed  that  defendant  was 
negligent  in  not  affording  safe  means  for  loading  sulphuric  acid  on  cars ; 
Northern  Pac.  Ry.  Co.  v.  Sullivan,  53  Fed.  222,  3  C.  C.  A.  506,  court 
may  instruct  that  party  is  guilty  of  negligence,  as  matter  of  law; 
Gowen  v.  Harley,  56  Fed.  980,  6  C.  C.  A.  190,  jury  should  be  instructed 
for  defendant  where  master  had  violated  no  duty;  Northwestern  Fuel 
Co.  V.  Danielson,  57  Fed.  920,  6  C.  C.  A.  636,  when  facts  were  undis- 
puted and  question  was  whether  n^ligence  was  of  fellow-servant 
as  vice-principal;  Flint  etc.  R.  Co.  v.  Marine  Ins.  Co.,  71  Fed.  213, 
and  Brown  v.  Oregon  Lumber  Co.,  24  Or.  317,  33  Pac.  558,  evidence 
need  not  be  submitted  to  jury  when  they  could  find  only  one  way  there- 
from ;  Swallow  v.  Bain,  7  N.  M.  114,  32  Pac.  504,  in  absence  of  evidence 
on  which  verdict  for  defendant  could  rest,  court  must  direct  for  plain- 
tiff; Burgess  v.  Salt  Lake  City  Ry.  Co.,  17  Utah,  411,  53  Pac.  1014, 
where  all  reasonable  men  would  draw  same  conclusion  from  facts,  ques- 
tion of  negligence  is  for  court;  Pool  v.  Southern  Pac.  Ry.  Co.,  20  Utah, 
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232,  58  Pac.  333,  where  facts  are  undisputed,  question  of  negligenee  is 
for  court. 

Distinguished  in  Beatty  v.  Mutual  Reserve  Fund  Life  Assn.,  75  Fed. 
68,  21  C.  C.  A.  227,  question  whether  course  of  dealing  was  shown  which 
would  estop  claim  of  forfeiture  should  go  to  jury;  United  States  v. 
Gumm,  9  N.  M.  616,  58  Pac.  399,  where  there  is  competent  evidence, 
sufficient  to  sustain  verdict,  case  cannot  be  taken  from  jury. 

Court  entitled  to  direct  verdict  Is  bound  to  set  aside  different  one. 
Approved  in  Zilbersher  v.  Pennsylvania  R.  Co.,  208  Fed.  280,  125 
C.  C.  A.  480,  upholding  verdict  for  defendant  in  action  for  injuries  sus- 
tained at  railroad  crossing;  Grimes  Dry  Goods  Co.  v.  Malcolm,  164  U.  S. 
492,  41  L.  Ed.  527,  17  Sup.  Ct.  161,  refusal  to  permit  second  retirement 
of  juror  is  not  error  where  verdict  could  have  been  directed;  Robertson 
V.  Edelhoff,  132  U.  S.  626,  88  L.  Ed.  481,  10  Sup.  Ct.  190,  Delaware  etc. 
Ry.  Co.  V.  Converse,  139  U.  S.  472,  85  L.  Ed.  215, 11  Sup.  Ct.  571,  Dwyer 
V.  St.  Louis  etc.  Ry.  Co.,  52  Fed.  88,  Monroe  v.  British  etc.  Ins.  Co.,  52 
Fed.  787,  3  C.  C.  A.  280,  United  States  v.  Shapleigh,  54  Fed.  138,  4 
C.  C.  A.  237,  Goodlander  Mill  Co.  v.  Standard  Oil  Co.,  63  Fed.  401,  27 
L.  R.  A.  584,  11  C.  C.  A.  253,  Knapp  v.  Sioux  Falls  Bank,  5  Dak.  396, 
40  N.  W.  590,  and  Candelaria  v.  Atchison  etc.  Ry.  Co.,  6  N.  M.  285,  27 
Pac.  503,  all  holding  jury  must  be  instructed  for  one  party,  where  con- 
trary verdict  would  have  to  be  set  aside;  Minneapolis  v.  Lundin,  58  Fed. 
529,  7  C.  C.  A.  344,  verdict  should  be  directed  for  defendant  where 
negligence,  if  any,  was  plaintiff's  fellow-servant's;  Brady  v.  United  Life 
Ins.  Co.,  60  Fed.  729,  9  C.  C.  A.  252,  and  Chicago  etc.  Ry.  v.  Belliwith, 
83  Fed.  441,  28  C.  C.  A.  358,  Federal  court  must  direct  verdict,  although 
there  is  some  evidence,  but  insufficient  to  support  contrary  verdiet. 

Carrier  is  bound  to  carry  safely  and  deliver  to  proper  party. 
Approved  in  Atlanta  Nat.  Bank  v.  Southern  Ry.  Co.,  106  Fed.  630, 
holding  defendant  railroad  receiving  cotton  in  cars  for  delivery  to  com- 
press relieved  from  liability  as  carrier  with  delivery  thereat;  Southern 
Ry.  Co.  v.  Webb,  143  Ala.  313,  111  Am.  St.  Rep.  49,  39  South.  264, 
where  plaintiff  had  directed  defendant  as  to  consignees  of  hogs  and 
contract  of  affreightment  named  such  consignee,  delivery  by  railroad 
company  to  wrong  person  on  account  of  unauthorized  direction  on  way- 
bill constituted  conversion;  Georgia  etc.  Ry.  Co.  v.  Blish  Milling  Co.,  15 
Ga.  App,  147,  148,  82  S.  E.  787,  789,  holding  carrier  liable  where  de- 
livery of  goods  was  made  without  collection  of  draft  attached  to  bill  of 
lading;  Cincinnati  etc.  Ry.  Co.  v.  Rankin,  153  Ky.  736,  45  L.  B.  A. 
(N.  S.)  529,  156  S.  W.  403,  holding  carrier  liable  for  damages  resulting 
from  cow  going  on  track;  South  Deerfield  etc.  Co.  v.  New  York  etc.  R. 
Co.,  22^  Mass.  537,  111  M.  E.  369,  holding  railroad  not  guilty  of  negli- 
gence, as  matter  of  law,  in  keeping  carload  of  perishable  goods  fourteen 
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days;  Ammon  v.  Illinois  Cent.  Ry.  Co.,  120  Minn.  440,  139  N.  W.  820, 
holding  instructing  carrier  to  notify  third  party  does  not  make  latter 
consignee ;.Taffe  v.  Oregon  R.  R.  Co.,  41  Or.  72,  67  Pac.  1018,  holding 
under  contract  of  shipment,  contracting  carrier  not  liable  for  damage  or 
loss  on  lines  beyond  own;  Ridgway  Grain  Co.  v.  Pennsylvania  R.  Co., 
228  Pa.  645,  SI  L.  R.  A.  (N.  S.)  1178,  77  Atl.  1008,  holding  where 
shipper  had  long  acquiesced  in  delivery  of  goods  without  bill  of  lading, 
he  could  not  complain;  Louisville  etc.  R.  Co.  v.  United  States  Fidelity 
etc.  Co.,  125  Tenn.  675,  148  S.  W.  675,  holding  where  goods  are  sent 
to  shipper's  order  with  draft  attached,  carrier  cannot  deliver  same  until 
draft  is  paid;  N.,  C.  &  St.  L.  Ry.  Co.  v.  Earthman,  1  Tenn.  Civ.  488, 
holding  where  draft  with  bill  of  lading  attached  is  sent  to  bank,  latter 
is  agent  of  consignor;  Dudley  v.  Chicago  etc.  Ry.  Co.,  58  W.  Va.  606, 
112  Am.  St.  Bep.  1029,  8  L.  R.  A.  (N.  S.)  1135,  52  S.  E.  719,  unauthor- 
ized inspection  of  property  shipped  by  carrier  in  sealed  cars  at  point  of 
destination  which  presented  consummation' of  sale  did  not  amount  to  a 
wrongful  delivery;  The  Pietro  G.,  38  Fed.  150,  ship  is  liable  for  misde- 
liviery  to  consignee  of  less  than  proper  weight  of  iron;  Baltimore  etc. 
Ry.  Co.  V.  McLaughlin,  73  Fed.  523,  19  C.  C.  A.  551,  exemption  of  car- 
rier from  liability,  in  drover's  pass  is  void;  Missouri  Pac.  Ry.  Co.  v. 
Wichita  Wholesale  Grocery  Co.,  55  Kan.  531,  40  Pac.  901,  carrier's  lia- 
bility extends  until  consignee  has  reasonable  time  to  inspect  and  re- 
move; Southern  Express  Co.  v.  Oskamp  etc.  Co.,  14  Ohio  C.  C.  181, 
where  goods  are  consigned  to  two  parties  of  same  name,  delivery  should 
be  to  party  ordering;  Hill  v.  Georgia  etc.  Ry.  Co.,  43  S.  C.  470,  21  S.  E. 
340,  railroad  is  bound  only  to  carry  safely  over  own  route,  and  deliver 
to  connecting  carrier ;  Ayres  v.  Chicago  etc.  Ry.  Co.,  71  Wis.  380,  5  Am. 
St.  Bep.  230,  37  N.  W.  435,  carrier  of  livestock  must  have  cars  ready  to 
receive  or  notify  shipjier  in  time. 

Carrier  of  livestock  undertakes  to  deliver  to  consignee  at  destination. 

Approved  in  Lipschitz  v.  Napa  Fruit  Co.,  223  Fed.  705,  139  C.  C.  A. 
228,  holding  shipper  may  maintain  action  for  price,  according  to  agree- 
ment, even  though  goods  have  not  reached  consignee's  hands;  Colorado 
etc.  Ry.  Co.  v.  Brcniman,  22  Colo.  App.  13,  125  Pac.  858,  holding  carrier 
liable  for  failure  to  feed  animals  en  route;  St.  Louis  etc.  R.  Co.  v. 
Mounts,  44  Okl.  363,  144  Pac.  1038,  holding  indorsement  of  bill  of  lad- 
ing passes  transferrer's  title;  Butchers'  etc.  Stock- Yards  Co.  v.  Louis- 
ville etc.  Ry.  Co.,  67  Fed.  42,  14  C.  C.  A.  290,  arguendo. 

Liability  of  carrier  for  loss  or  injury  to  livestock.    Note,.  130  Am* 
St.  Rep.  484,  439,  453. 

Carrier  as  insurer  of  livestock.    Note,  18  L.  B.  A.  (N.  S.)  88. 

Carrier  may  store  at  owner's  expense,  if  consignee  Is  absent  or  cannot 
be  f  ouid. 
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Approved  in  Horton  v.  Tonopah  etc.  R.  Co.,  225  Fed.  412,  holding 
rale  of  Interstate  Commerce  Commission  may  affect  demurrage  rates  on 
shipment,  even  though  same  originated  before  passage  of  act;  Provi- 
dence Warehouse  Co.  v.  Providence  etc.  Ry.  Co.,  19  R.  I.  425,  34  Atl. 
740,  where  consignee  cannot  be  found,  carrier's  duty  is  to  store  on  own- 
er's account. 

When  the  liability  of  a  carrier  is  reduced  to  that  of  a  warehouse- 
man.   Note,  97  Am.  St.  Eep.  89. 

Carrier,  unable  to  find  conflignee,  must  place  animals  In  suitable  quar- 
tern, with  competent  keeper. 

Approved  in  Covington  Stock-Yards  Co.  v.  Keith,  139  U.  S.  134,  S5 
L.  Ed.  76,  11  Sup.  Ct.  463,  carrier  must  furnish  suitable  appliances  for 
loading  stock;  Central  Stock  Yards  Co.  v.  Louisville  &  N.  R.  R.  Co.,  118 
Fed.  116,  63  L.  E.  A.  213,  55  C.  C.  A.  63,  holding  livestock  carrier's 
duty  performed,  by  building  stockyards  or  contracting  with  stockyards 
company  and  delivering  thereat;  Lewis  v.  Pennsylvania  etc.  R.  R.  Co., 
70  N.  J.  L.  136,  56  Atl.  129,  delay  of  twelve  hours  in  transportation  of 
livestock,  caused  by  sickness  of  one,  does  not  constitute  negligence. 

Carrier's  duty  toward  consignee  is  not  qualified  by  direction  on  biU 
to  notify  third  person. 

Approved  in  Wright  etc.  Cloth  Co.  v.  Warren,  177  Mass.  288,  58  N.  E* 
1083,  holding  words  upon  bill  of  lading  ** Notify  A."  not  authorizing 
carrier  to  treat  "A.'*  as  consignee. 

Connecting   road,    delivering  property   without   consignee's   order.   Is 
liable  to  indorsee  of  receipt. 

Approved  in  Walters  v.  Western  etc.  Ry.  Co.,  66  Fed.  866, 14  C.  C.  A. 
267  (affirming  63  Fed.  393),  carrier  is  liable  for  goods  delivered  to  con- 
signee's vendee,  carrier  not  having  required  delivery  up  of  bill  of 
lading. 

Indorsement  of  receipt  for  freight  carries  title. 
Approved  in  Arkansas  etc.  Ry.  Co.  v.  German  Nat.  Bank,  77  Ark. 
487,  92  S.  W.  524,  carrier  failing  to  deliver  goods  specified  in  bill  of 
lading  to  legal  holder  thereof  is  liable  to  him  under  Blirby's  Dig., 
§§  530,  531. 

Carrier's  custom  to  deliver  animals  at  drove-yard  cannot  modify  posi- 
tive contract  to  deliver  to  consignee. 

Approved  in  C.  E.  White  &  Co.  v.  Century  Saving  Bk.,  229  Fed.  978, 
holding  carrier  may  deliver  to  consignee  under  straight  bill  of  lading, 
even  though  shipper  has  transferred  his  right  to  bank;  Atlanta  Na^ 
tional  Bank  v.  Southern  R.  Co.,  106  Fed.  629,  632,  holding  compress 
company    receiving    cotton    in    course    of   transportation    not    subject 
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• 
to  greater  liability  because  also  railroad  company;  Boatmen's  Sav. 
Bank  v.  Western  etc.  Ry.  Co.,  81  Ga.  223  (see  7  S.  E.  126),  carrier  can- 
not deliver  to  third  person  without  production  of  bill  of  lading;  West- 
em  etc.  Ry.  Co.  v.  Ohio  Valley  Banking  &  Trust  Co.,  107  Ga.  516,  33 
S.  E.  823,  rights  of  holder  oi  bill  are  not  affected  by  custom  between 
consignor  and  carrier,  allowing  consignee  to  alter  destination;  Weyand 
V.' Atchison  etc.  Ry.  Co.,  75  Iowa,  581,  9  Am.  St.  Rep.  511,  1  L.  R.  A. 
658,  39  N.  W.  903,  mere  local  custom  to  deliver  to  holder  a  bill  of  lad- 
ing cannot  be  pleaded ;  Union  Stock-Yards  v.  Westcott,  47  Neb.  310,  66 
N.  W.  421,  carrier  has  no  authority  to  deliver  to  person  to  be  notified, 
without  production  of  bill  of  lading. 

To  whom  carriers  may  lawfully  deliver  property.    Note,  9  Am.  St. 
Rep.  511,  513. 

Liability  of  carrier  for  delivering  goods  to  wrong  person.    Note, 
5  Ann.  Cas.  100. 

Delivery  to  imposter  by  carrier.    Note,  87  L.  R.  A.  177. 

To  whom  may  delivery  be  made  under  bill  of  lading.    Note,^  88 
L.  R.  A.  864. 

Carrier's  liability  for  property  removed  by,  or  delivered  to,  one 
whom  it  was  directed  to  notify.    Note,  4  L.  R.  A.  (N.  S.)  1056. 

Right  of  discounter  of  draft  as  to  property  covered  by  bill  of  lad- 
ing attached.    Note,  49  L.  R.  A.  (N.  S.)  651. 

128  V.  S.  739-746,  31  Ik  Ed.  315,  8  Sup.  Ct.  331,  AETNA  UFE  IKS  OQ.  ▼. 
DAVET. 

Instruction  tliat  policy  was  not  vitiated  unless  insured  was,  prior  to 
18806  of  policy,  addicted  to  excessive  use  of  stimulants,  or  babitual  daily 
use,  upheld. 

Approved  in  Renn  v.  Supreme  Lodge,  83  Mo.  App.  447,  449,  allowing 
recovery,  policy  providing  for  deduction,  death  caused  by  opiates,  in- 
sured's death  caused  by  morphine  taken  under  physician's  advice. 

Under  clause  in  policy  regarding  impainnent  of  healthy  policy  Is  void 
if  substantial  cause  of  death  was  excessive  use  of  liquor. 

Approved  in  Hadley  v.  Provident  Sav.  life  Assur.  Soc.,  90  Fed.  392, 
and  Connecticut  etc.  Life  Ins.  Co.  v.  Attce,  3  Ohio  C.  C.  654,  reaffirming 
ruling. 

Distinguished  in  Dezell  v.  Fidelity  etc.  Co.,  176  Mo.  287,  288,  76 
S.  W.  1104,  1105,  allowing  recovery  upon  policy,  death  due  to  morphine 
taken  to  allay  pain  under  physician's  advice. 

Effect  of  morphinism  and  other  addictions  on  responsibility  and 
capacity.    Note,  89  L.  B.  A.  265. 
Xin— 77 
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Provisions  in  policies  against  nse  of  liquor.    Note,  15  L.  B.  A. 
(N.  8.)  208. 

Wliether  cause  of  death  was  intemperance  is  to  be  determined  by  Jury. 
Approved  in  Aetna  Life  Ins.  Co.  v.  Ward,  140  U.  S.  82,  35  L.  £d.  873, 
11  Sup.  Ct.  722,  following  rule. 

123  U.  8.  745-747,  31  L.  Ed.  313,  8  Sup.  Ct.  335,  TALEINGTON  Y.  DUM- 
BLETON. 

On  motion  to  dismiss  because  value  found  was  Insufficient^  court  will 
not  consider  affidavits. 

Approved  in  Red  River  Cattle  Co.  v.  Needham,  137  U.  S.  634,  34 
L.  Ed.  800,  11  Sup.  Ct.  209,  refusing  to  receive  affidavits  to  vary  value, 
as  shown  by  record. 

123  U.  a  747-757,  31  Ik  Ed.  309,  8  8up.  Ot.  337,  HEFNEB  ▼.  KOBTHWE8T- 
EEN  UFE  IN8.  CO. 

Tax  deed,  if  valid,  dotlies  purchaser  with  new  title,  under  grant  from 
sovereign  authority. 

Approved  in  Baltimore  Shipbuilding  etc.  Co.  v.  Baltimore,  195  U.  S. 
381,  49  L.  Ed.  244,  25  Sup.  Ct.  50,  where  United  States  has  conveyed 
land  to  corporation  for  drydock  purposes,  with  reservation  to  free  use 
of  same  and  right  to  forfeiture  in  certain  cases,  corporation's  interest 
in  land  is  subject  to  State  taxation;  Atlanta  Nat.  Bldg.  etc.  Assn. 
V.  Gilmer,  128  Fed.  298,  holding  purchaser  from  one  holding  under 
tax  deed  as  fully  protected  as  bona  fide  purchaser;  Hunt  v.  Boston, 
183  Mass.  306,  67  N.  E.  246,  holding  tax  sale  extinguishes  right 
of  grantee  under  deed  from  predecessor  in  title  from  taking  gravel  from 
land ;  Emery  v.  Boston  Terminal  Co.,  178  Mass.  184,  59  N.  E.  765,  hold- 
ing tax  title  a  new  title,  not  sum  of  old  titles,  likewise  title  by  eminent 
domain;  Kahle  v.  Nisley,  74  Ohio  St.  334,  78  N.  E.  528,  under  section 
2899,  Rev.  Stats.  1906,  lands  having  been  forfeited  to  State  for  non- 
payment of  taxes,  valid  sale  thereof  by  county  auditor*  invests  pur- 
chaser with  perfect  title;  Hussman  v.  Durham,  165  U.  S.  148,  41  L.  Ed. 
665,  17  Sup.  Ct.  254,  in  Iowa,  holder  of  fee  and  claimant  under  tax 
deed  are  not  privies;  Textor  v.  Shipley,  86  Md.  438,  38  Atl.  933,  title  of 
purchaser  from  city  acquiring  under  tax  sale  is  based  on  tax  sale. 

Multifariousness  can  be  objected  to  by  defendant  only  by  demurrer, 
plea  or  answer. 

Approved  in  United  States  v.  Reading  Co.,  183  Fed.  476,  refusing  to 
consider  plea  of  multifariousness  made  at  final  hearing;  Emmons  v. 
NTational  Mut.  Bldg.  etc.  Assn.,  135  Fed.  692,  68  C.  C.  A.  327,  bill  by 
borrowing  stockholder  in  building  and  loan  association  against  associa- 
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tion,  to  cancel  loan  contract  for  fraud  and  on  ground  that  association 
was  not  authorized  to  do  business  in  the  State  is  multifarious;  State 
Trust  Co.  V.  Kansas  City  etc.  R.  Co.,  128  Fed.  132,  refusing  to  dis- 
miss for  multifarionsness,  evidence  in  and  apparently  meritorious  claim 
to  equitable  relief  established;  Chisholm  v.  Johnson,  106  Fed.  210,  211, 
holding,  regardless  of  how  misjoinder  or  multifariousness  can  be  taken, 
court  can  sua  sponte  give  effect  in  interest  of  justice;  Merritt  v.  Ala- 
bama Pyrites  Co.,  145  Ala.  259,  40  South.  1030,  refusing  to  grant  bill  by 
stockholders  to  quiet  title;  Knight  v.  Herriman,  37  App.  D.  C.  240,  up- 
holding principle  in  suit  to  correct  deed;  Terra  Ceia  Estates  v.  Taylor, 
68  Fla.  275,  67  -South.  173,  holding  want  of  equity  in  partition  suit  can- 
not be  raised  for  first  time  in  appellate  court ;  Capital  City  Bank  v.  Hil- 
son,  64  Fla.  225,  Ann.  Gafl.  1914B,  1211,  60  South.  195,  holding  court  of 
equity  might  enforce  contract  after  reformation;  Chicago  etc.  Ry.  Co. 
y.  Des  Moines  etc.  Ry.  Co.,  165  Iowa,  66,  144  N.  W.  65,  approving  prin- 
ciple in  suit  to  foreclose  mortgage  on  railroad;  Dent  v.  Pickens,  59 
W.  Va.  286,  287,  53  S.  E.  159,  holding  general  denial  is  sufficient  to  put 
at  issue  charge  of  fraud  in  assignment. 

Pnrcliaser  at  subsequent  tax  sale  is  proper  party  to  suit  to  foreclose 
mortgage. 

Approved  in  Paddell  v.  City  of  New  York,  211  U.  S.  451,  15  Ann. 
Gas.  187,  53  L.  Ed.  278,  29  Sup.  Ct.  139,  holding  mortgage  debt  not  de- 
ducted from  property  for  purpose  of  taxation;  Grosscup  v.  German 
Savings  etc.  Soc.,  162  Fed.  950,  holding  property  in  hands  of  receiver 
under  mortgage  foreclosure  cannot  be  sold  under  execution  issued  in 
another  suit;  Boatmen's  Bank  v.  Fritzlen,  135  Fed.  660,  68  C.  C.  A. 
288,  holder  of  prior  mortgage  or  lien  is  not  necessary,  party  to  fore- 
closure of  junior  mortgage ;  Behrends  v.  Sutherland,  4  Alaska,  65,  67, 
holding  party  seeking  to  relocate  mining  claim 'to  avoid  mortgages  is 
proper  party  in  suit  to  foreclose  same;  Osceola  Land  Co.  v.  Chicago 
Mill  etc.  Co.,  84  Ark.  8,  103  S.  W.  611,  holding  tax  deed  passes  title  of 
not  only  party  to  whom  land  assessed  but  also  all  others;  Brown  v. 
Atlanta  Nat.  Bldg.  etc.  Assn.,  46  Fla.  496,  35  South.  404,  one  who  ac- 
quires tax  certificate  to  land  and  thereafter  becomes  tenant  of  owner, 
but  who  assumes  no  obligation  to  pay  taxes,  and  notifies  owner  of  his 
intention  to  acquire  deed  if  not  redeemed,  is  not  estopped  by  his  ten- 
ancy from  acquiring  such  deed;  Sielbeck  v.  Grothman,  248  111.  439,  21 
Ann.  Gas.  229,  94  N.  E.  68,  holding  adverse  or  paramount  titles  should 
not  be  tried  in  foreclosure  proceedings;  Lucas  v.  Purdy,  142  Iowa,  364, 
19  ArjL  Oafl.  974,  24  L.  R.  A.  (N.  S.)  1294,  120  N.  W.  1065,  holding 
valid  tax  deed  of  land  destroys  wife's  inchoate  dower;  Fred  Miller 
Brewing  Co.  v.  Capitol  Ins.  Co.,  Ill  Iowa,  596,  82  N.  W.  1025,  holdinc: 
judgment  within  facts  of  comx^laiiit,  defects  of  parties  apparent  upon 
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face  thereof  being  waived;  McMahon  v.  Crean,  109  Md.  665,  71  Atl.  997, 
holding  act  validating  void  tax  deeds  does  not  impair  rights  of  previous 
owner;  Copp  v.  State,  69  W.  Va.  448,  86  L.  R.  A.  (N.  S.)  669,  71  S.  E. 
584,  holding  land  on  which  United  States  has  lien  for  price  is  not  tax- 
able by  State;  Cohen  v.  Solomon,  66  Fed.  412,  tax  title  to  mort2:aged 
property  may  be  litigated  in  foreclosure  suit;  Allison  v.  Corson,  88 
Fed.  586,  32  C.  C.  A.  12,  following  rule;  Southard  v.  Smith,  8  S.  D. 
236,  66  N.  W.  318,  party  to  action  to  enforce  lien,  failing  to  set  up 
superior  interest,  is  bound  by  decree;  Shepherd  v.  Pepper,  133  U.  S. 
651,  33  L.  Ed.  716,  10  Sup.  Ct.  446,  and  Compton  v,  Jesup,  68  Fed.  306, 
15  C.  C.  A.  397,  both  arguendo. 

Distinguished  in  Appleton  Water  Co.  v.  Central  Trust  Co.,  93  Fed. 
289,  35  C.  C.  A.  302,  paramount  title,  adverse  to  mortgagor,  cannot  be 
tried  in  action  to  foreclose. 

Litigation  of  paramount  titles  in  a  suit  to  foreclose  a  mortgage. 
Note,  68  Am.  St.  Rep.  860. 

Bill  to  foreclose  mortgage  need  not  state  predse  Interestg  tn  premises, 
to  Include  that  of  tax  purchaser. 

Approved  in  Commercial  Bank  v.  Sanford,  99  Fed.  157,  determining 
upon  bill  to  foreclose  mortgage,  validity  of  tax  title,  holding  holder  of 
tax  title  acquired  at  date  of  mortgage  proper  party. 

Decree  by  default,  against  holder  of  tax  title,  made  party  to  foreclos- 
ure, bars  him  and  grantees. 

Approved  in  Fayerweather  v.  Ritch,  196  U.  S.  300,  49  L.  Ed.  211,  25 
Sup.  Ct.  58,  validity  of  certain  releases  is  res  judicata  between  parties 
where  judgment  could  not  properly  have  been  rendered  without  holding 
releases  valid;  Tinsley  v.  Atlantic  Mines  Co.,  20  Colo.  App.  72,  77  Pac. 
15,  in  action  to  foreclose  mortgage,  party  claiming  premises  under  para- 
mount title  by  tax  lien  cannot  be  compelled  to  litigate  its  title;  St. 
Lawrence  Boom  etc.  Co.  v.  Holt,  51  W.  Va.  375,  378,  379,  41  S.  E.  360, 
362,  holding  former  decree  adjudicating  defendant  without  title  bars 
defendant  in  subsequent  suit  of  ejectment,  pleading  older  grant ;  Adair 
V.  Mergentheim,  114  Ind.  306,  16  N.  E.  605,  parties  acquiring  liens  later 
in  date  than  mortgage,  are  bound  to  notice  foreclosure  proceedings, 
when  made  parties;  Gaylord  v.  Lafayette  City,  115  Ind.  433,  17  N.  E. 
904,  decree  estops  mortgagor,  party  thereto,  from  asserting  anterior 
rights  to  land;  Plant  v.  Carpenter,  19  Wash.  626,  53  Pac.  1109,  judg- 
ment sustaining  demurrer  to  complaint  in  intervention,  concludes 
against  reassertion  of  same  rights;  McLaughlin  v.  Nicholson,  70  Minn. 
76,  72  N.  W.  828,  arguendo. 

Waiver  by  failure  to  assert  junior  lien  on  foreclosnre.    Note,  68 
L.  R.  A.  326. 
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Distinguished  in  Greenebaum  v.  Davis,  131  Cal.  148,  63  Pac.  166,  hold- 
ing junior  mortgagee  not  barred  from  maintaining  action,  failing  in 
action  to  foreclose  senior  mortgage,  wherein  made  party  defendant,  to 
appear  and  set  up  lien ;  Sarasota  Ice  etc.  Co.  v.  Lyle  &  Co.,  53  Fla.  1074, 
43  South.  603,  holding  deficiency  decree  cannot  be  rendered  against 
party  not  within  jurisdiction. 

Effect  on  reversion  or  remainder  of  tax  sale  during  life  tenancy. 
Note,  33  L.  B.  A.  691. 

Miscellaneous.  Cited  in  Commercial  Bank  v.  Sandford,  99  Fed.  158, 
to  effect  all  interested  parties  in  subject  matter  of  equitable  suit, 
whether  directly  and  immediately,  incidentally  or  remotely  interested, 
are  necessary  parties ;  Weeks  v.  Grace,  ,194  Mass.  300,  10  Ann.  Gas« 
1077,  9  L.  R.  A.  (N.  S.)  1092,  80  N.  E.  221,  holding  condenmation  of 
easement  is  not  breach  of  covenant  in  deed. 
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